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-Gdr,. Sectt"" 1r, DD(1 ofthe Customs Act, 1962 |as amended), in resPect of the

following categories of cases, any person aggrieved bY this order cal Prefer a Revision

ary/Joint Secretary (Revision Application), Ministry of

arliament Street, New Delhi within 3 months from theApplir:ation to The Addilional Secret

Financc, (Departmcnt ol Revenue) P

date oI communication of the order.

(6)

(a)

(q)

(b)

,/Order relating to

-l"ra, 
*.ra" r-o"r,.a .;;"gg"ge

ffi

any goods loaded in a conveyance for importation into India, but which are not unloaded

at their place of destination in India or so much of the quantity of such goods as has not

d at any such destination if goods unloaded at such destination are short o

etrrq-{.dliEraftfdq
o.md

f

(rr )

the quantity required to bc unloaded at that destination

ffianlrfrqq, ir6, tlrrqx 3{

d."-b."k *t-provided in Chapter X of Customs Act, 1962 and the rules made

been unloade

Paymcnt of

'thercunder
(c)

3 &rur

The revision application should be in such form and shatl be verified in such manner as

rules and should be accomPanied bY

4(s ,187 6

qFdq.i,

4 copies of this order, bearing Court Fee Stamp o

prescribed under Schedule 1 item 6 of the Court
f paise fifty only in one coPY as

Fee Act, 1870.

1

(a)

g A

(b) +-.upi."irr trr" oia.t - -Original, in addition to relevant documents, if any

(rr) g-{fterv*ttq3{rffi t
{c) 4 copies of the Apptication for Revision

aful , 1962 !r
orq-rs-a,ots,ars, sfi'{qrdre+{. zoo/-

(iFrrqr+scr,)qr€. I 000 /-(Fqgqe-trytT{trr,

;,G-srffi, .3rR.6atAsftqi.
qfr{f@ qiTIFTIITqr,,I crlTqrqqlrls+trRr 20

ofuthn-oerc+*odffi€ .1000/-

(d) The duplicate copy of the T.R6 challan evidencing payment of Rs.2O0/- (Rupees two. 
'.

llundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribcd in the Customs Act, 1962 {as amended) for filing a Revision Application lf the

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.2O0/- and if it is more than one lakh rupees, the fee is Rs. 1OO0/-

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in lorm

C.A.-il br:fore the Oustorns, Ilxcist: and Service T:rx Appellate Tribunal at the following

addrcss:

i@
f,{rr,qfMaffi6

t,

1
,

t
4 ctlTl. 2

ft311ffibq-drqr
q'r{f@3{ifrfrq-q 1eG2 ihlurtl 12e q (1) &ertffif$.g. -s
*fr mg-o.+aqssr<-{_oo+r+cro'{3lff E3rf ffi ncarft sft ftfdq+ri3tffi t

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench
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qe{qtrd',8-gqTfr Fcn,ffi ntrr+rqgo,ersn
ET,.]f6[flqf€-380016

lgrvrogdirfrw5

(tr
)

(a)

(t,
)

(b)

(rT)

(c)

(q)

{d)

6

2.d Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

, !962 3{fft{, ,1962 729
q1r1&vft{@-

o.m@
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lal<h rlrpees or less, one thousand
rupees;

$qcfrfinciFcq$ q{tls-r-+d;qiucsntqq

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding hfty lakh rupees, five thousand rupees ;

oqcq.l-flGrqF-qG,ffi ;?s6-9T{Sq(

where the amount of duty and interest demanded arld penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, 1en
thousand rupees

edffi, 10%

r o z.rr<roriq{,qdiit{f,{gBE|(te,sjqmElqlqrr r

An appeal against this order shall lie before the Tribunal on payment of lO%o ol the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alonr:
is in dispute.

(o)
+finffigqni+fdqqrfrmgt-{uffiqqqqfts . - srrsr
tqlo{fiEqr@@
Under section 129 (a) ofthe said Act, every application made before the AppeLlate

ibunal-

in an appeal for grant of stay or for rectification of mistake or for any <>lher purposc; or

for restoration of an appeal or an application shall be accompanicd bv a lce of five
ndred rupees.

qffi
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the Customs Act, 1962 shall be accompanied by a fee of -

tsffior|qffiUrgl 12e (g) eor+fr@-

,--r\-



Two appeals have becn filed by M/s. Leela Ship Recycling Pvt. Ltd., Plot

No. 2, Alzrng Ship Brcaking Yard, Alang, Bhavnagar - 364 O81 (hereinafter

refcrred to as "the appellant") in terms of Section 128 of the Customs Act,

1962 against the Orders-in-Original (Detaiis as per Table-A) (hereinafter

referred to as "the impugned orders") passed by the Assistant

Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

"thc adjudicating authority").

Table A

Sr.

No

Bill

Entry

&Date

of

No.

0t

02 s/49-

63/CUS/JMN/202

5-26

8124847 /20

.09.20 I 8

-t

2.

Ship

Briefly stated, facts of the case are that the appellant, having

Recycling Yard at Plot No. 2, Alang Ship Breaking Yard,

Bhavnagar 364 081, had imported vessels for breaking up/recycling and

filed Bills of Entry as detailed in Tabie A above under Section 46 of the

Customs Act, 1962. 1'hey had self-assessed the goods viz. Vessels for

breaking under CTH 89.08, Bunkers under CT}{ 27.LO & Consumables

under CTH 98.O5 and paid the assessed customs duty.

2. I There were some dispute with regard to assessment of customs

duty on the Fuel arrd Oil (Fuel Oi1, Marine Gas Oil, Lub. Oil) contained in

Bunker Tanks inside/outside the engine room of the vessel. The appeliant

claimed that Fuel and Oil contained in Bunker Tanks inside/outside the

engine room of the vessel was to be assessed to duty under CTSH 89.08 of

the Customs Tariff Act, 1975 along with the vessel. The Department was of

a view that Fuel and Oii contained in Bunker Tanks were to be assessed to

\

Amount

of Refund

(in Rs)

credited to

the

Consumer

Welfare

Fund

OIO No. &DatcFAO No. & DatcAppcal No

47 4tCUS-REF t2024-

25/17.03.2025

3,04,t92t93t2464413158Y /2

023-

24110.t | .2023113.t0

2023

s/4 9

55/C(JS/JMN/202

5-26

86,638476lCUS-REF/2024-

25/ t7 .03 .2025

35t2437 516ISBY 120

23-24t24.08.2023
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a (x\

duty under respective CTH i.e., Chapter 27. Thereafter, the Bills of Entry

were assessed provisionally for want of original documents.

2.3 The appellant during adjudication had submitted a copy of

Certificate issued by C.A. M/s A. R. PARMAR & CO. wherein it is certified

that M/s Leela Greenship Recycling hrt. Ltd. has paid total customs duQr

inclusive of IGST. Also that they have checked sales invoices as well as

Financial ledger accounts and other records and certified that incidence of

customs duty paid on Bunker (Oil and fuels) have not been passed on to

any other person. The claimant however has not provided the documentary

evidence i.e. copy of balance sheet and ledger etc. The appellant was

f Bills of Entry till date and copy of ledger for the said period and as on

date to verilr that the refund amount claimed were shown as 'amount

receivable' in the books of account and that the incidcnce of duty (claimed

as refund) had not been passed on to any other person. The appeilant

along with refund claim submitted that unjust enrichment is not applicable

in their case and they have referred provisions of sub section 2 of Section

27 (g)(ii) of the Customs Act, 1962. They have a-1so reiied upon following

case laws: -

(i) 2Ol7 (348) E.L.T. 537 (Tri. -Chennai)

(ii) 201s 327)E.L.T. 1s (Mad)

(iii) 2018 (360) E.L.T. A 2o4 (Bom)

(ivl 2O2o (37i) E.L.T. 542 (Chan)

,q

o
It.

quested to produce C.A. certificate in the format provided alongwith the

\ii
cumentary evidence i.e. audited balance sheet for the period since filingffi *

s/49-ss,63/CUS/JMN/202s-26 Page 5 of 22

2.2 Further, the Hon'ble CESTAT, Ahmedabad, vide its Order No.

A I I 1792- 1 1a5l / 2022, dated 1 7. 1 0.2022 I O 1. 12.2022 }rad held that the oil

contained in the Bunkers Tanks in the engine room of the vessel is to be

assessed to duty under CTH 8908, along with the vessel for breaking up.

Further, in view of the aforesaid order of the Hon'ble CESTAT, the

Assistant Commissioner, Customs Division, Bhavnagar vide Final

Assessment Orders as detailed in Table A above held that Bunker Tanks

containing oil are to treated as part of vessel's machinery and the Oils

contained in them are to be classified under CTH 8908 along with the

vessel, as covered under Para 2(b) of Circular No. 37/96 - Cus, dated

O3.O7.1996. The Bills of Entry was finally assessed vide Final Assessment

Orders as detailed in Table A above passed by the Assistant Commissioner,

Customs Division, Bhavnagar. Consequently, the appellant had filed

refund claims which were decided vide the impugned orders.

f\
\y



lv) 2022(60) G.S.T.L. 48 (Del).

2.4 The adjudicating authority found that the appellant has filed refund

application under Section 27 of Customs Act, 1962 wherein the time limit

for filing any Refund claim is prescribed. The adjudicating in respect of

appeal listed at Sr No 01 of the Table A above observed that the refund

application was frled on 77.O7.2O25, whereas Final Assessment Order was

issued on 13.10.2023. Hence, the claim has not been filed within the

limitation period of time under Section 27 of Customs Act, 1962. Therefore,

the adjudicating authority rejected the refund claim filed by the appellant

in terms of provisions of Section 27 of the Customs Act, 1962, being time

barred.

3. Being aggrieved with the impugned Orders, the appellant have filed

the present appeals contending as under;

The refund of differential amount of excess customs duty other than the

amount of IGST availed as input tax credit paid at the time of provisional

assessment on the said goods (bunker) consequent upon the final

assessment as provided under Section 18(2)(a) read with Section 18(a) of

the Customs Act, 1962 was required to be paid within 3 months from the

date of assessment of duty finally. There is no provision under the

Customs Act, 1962 or rules made thereunder to frle an application for

refund of excess amount at the time of provisional assessment not to

speak of Section 27 of ltre Customs Act, 1962 read with Customs Refund

Application (Form) Regulations, 1998. Thus, as per the prevailing practice

appellant had fited application for refund of excess duty of Customs paid .{\ ,< t.

less the am

under the

ount of IGST paid on

CGST Act, 2Ol7 on

such goods availed as input tax cftfi
the said goods/bunker at the tlme

!

provisional assessment of the impugned bills of entry but inadvertent\, ln

thc refund application instead of Section 18(2)(a) of the Customs

1962 Section 27 of tine Customs Acr, 1962 was stated' However, appellant

respectfully submits that impugned application for refund may please be

considered under Section 18(2)(a) of the Customs Act, 1962 only.

The appellant further submitted that the issue to be decided before your

good office is whether the refund claim dated 08.01 .2025 Iiled on

17 .O1 .2025 consequent upon final assessment of provisional assessment

of bills of entry vide order dated 11.1O.2O23 (received by it on O5.Ol.2O24l

can be considered as hit by iimitation of one year as provided under

Section 27 of tt,e Customs Act, 1962?

Appellant submits that the learned Assistant Commissioner has also

crred in considering the refund claim under Section 27 of tl:e Customs

Act, 7962 instead of Section 18(2)(a) of the Customs Act, 1962. Section 18

s/49-5 5,63/CUS/JMN /2025 -26 Page 6 of 22



of the Customs Act, 1962 is self-contained provisions for refund subject

to incidence of such duty has not been passed on to any other person

with effect from 13.07.2006. Even the said section also provides time limit

to refund the amount within 3 months from the date of assessment of

duty frnally, otherwise interest at the rate fixed undcr Section 27A of thc

Customs Act, 1962 till the date of refund of such amount is payable with

effect from 13.07.2006. Even for the refund of excess duty paid at the

time provisional assessment of duty under Section 18(1) is to be madc

under Section 27 of the Customs Act, 1962 then there was no need to

make such provisions of crediting the amount to the Fund (as defined

under Section 2[2lA) of the Customs Act, 1962 if incidence of duty is

passed on .rny other person and pa5rment of interest if not refunded

within 3 months from the date of assessment of duty finally), as similar

provisions are already made under Section 27 (2) and Section 27A of thc

Customs Act, 1962 respectively. Therefore, in applicant's humble

submissions at the most while final assessment of duty or thereafter the

learned Assistant Commissioner was supposed to ask for the evidence to

the effect that whettrer incidence of such duty has been passed on to any

other person or otherwise.

Appellant submits that "Provisionally Assessed Duty is nowhere defrned

in the Customs Act, 1962 but "Duty" is defined under Section 2(15) of the

Customs Act, 1962. "Duty" means a duty of customs leviable under this

Act. It is not matter of dispute that provisionally assessed duty of

Customs 5% plus Social Welfare Surcharge (SWS) (a, 1O()zo of Basic

Customs Duty on the said goods viz. Fuel Oil (27 101959), Light Diesel Oil

(27lol943l and Lubricating Oil (271O 1978) was not leviable under the

Section 12 of the Customs Act, 1962 as per rate specifled in the First

Schedule to the Customs Tariff Act, 1975 under the said tariff heading

2710 but was leviable under tariff heading 8908 viz. Fuei Oil (8908000),

Light Diesel Oil (8908000) and Lubricating Oil (8908OOOO) @ 2.So/" plus

SWS under the Section 12 of the Customs Act, 1962. Therefore, it cannot

be said that it is refund of duty within the meaning of Section 2(f 5) of the

Customs Acl, 1962, so same cannot be claimed under Section 2T of the

Customs Act, 1962. Therefore, time limit of 1 year as provided under

Section 27ll) read with sub-section (lB)(b) of the Customs Act, 1962.

Appellant further submits that provisions similar to sub-section (2)(a) of

Section 18 was provided in Rule 9B(5) of the Central Excise Rules, 1944.

However, with effect from 25.06. 1999 by Notification No. 45/99-CE dated

25.06.1999 proviso was inserted which reads as under:

a (ll

rt

11

E B
s

tt

L
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'Provided that, if an assessee is entitled to refund, such refund shall not

bc rnadc to him except in accordance with the procedure established

under sub-section (2) of Section 1 1B of the Act."

There is no similar provision is made in the Section 18 of the Customs

Act, 1962. Therefore, provisions of Section 27 car,not be made applicable

to rr:i'und arise conscquent upon final assessment under Section 18(2) of

thc Customs Act, 1962.

Appellant submits that anyrvay though application for refund and order is

passcd invoking Section 27 of the Customs Act, 1962, it has to be

construed under Section l8(2)(a) of the Customs Act, 1962. Therefore,

provisions of Section 28C and Section 28D of the Customs Act, 1962 are

also n<;t applicable in the facts and circumstances of the case, which were

in forcc since 2O.O9.1991 prior to amended Section 18 ibid w.c.f.

13.O7.2006.

Appellant in vicw of the facts of the case submits that since the said

goods wcre sold a1 the lesser value than the value declared and duty of

customs paid in the bills of entry, thereby incidence of duty was not

passed on the btryer but incidence of duty has been borne by the

appellant. As per Section 18(2)(a) read with Section 18(4) read with

Section t8(5)(a) of the Customs Act, 1962 shali, instead of being credited

to thc fund, be paid to the importer who has borne the incidence of such

duty and not passcd on to any other person. When the said goods ryere

sold at the price lesser than the value on which customs duty was paid,

thereby incidence of Customs Duty was not passed on the buyer of the

goods.

ApJrcllanl submits that sincc the dr.rty of customs so paid on the said

goods other than IGST of which Input Tax Credit availed were expe

out by way of debited to the profit and loss account, thereby inciden

duty was borne by the appellant and it cannot be said that incide

. i');)

t;
duty was passed on others. By debiting the customs duty of the

goods in the profit and loss account result into decrease in profit of

particular year or increase in the loss of the particular year as the case

may bc. Merely debiting the duty in the profit and loss account it cannot

be said that it automatically passed on others.

Appellant submits that merely by debiting the duty amount in profit and

loss account it cannot become part of the cost of the goods obtained from

thc brcaking of ships. From the breaking of ship in addition to various

ferrous metal scrap it obtained other goods list in Bills of Entry and a-lso

other goods and all those goods fetch market price and cannot be sold on

the cost construction method. These facts are evident from the sale price

of the said goods/bunker which are lower than the assessable value

s/49 55,63/CUS/JMNt2025-26 Page 8 of 22



stated in the bills of entry. Even many expenses are incurred after sale of

the goods during the year and prolit or loss arrived at the end of the

Financial Year, so by any means same cannot form the part of the value

of goods which may remain constant as per the market or fluctuate as per

the market demand and supply or for any other reasons. Even duty of one

goods cannot be added as cost of other goods so by expensed out in the

prolit and loss account such amount of customs duty cannot form part of

value of the goods, therefore incidence of tax cannot be passed on any

other person. On the contrary incidence of customs duty is borne by the

appellant by reducing profit of the particular or increased loss as the case

may be. Therefore, at later date such amounts of duty which were

expensed out in the profit and loss are rcversed by showing income in thc

profit and loss account in the year of refund due to final assessment.

Apart from that whether deficiency or excess amount of the duty of

customs under Section 18 of the Customs Act, 1962 is in relation to such

goods for which the duty leviable is being assesses finally, therefore, by

any means merely by debiting the amount in the profit and loss account

in a particular year of expenses it cannot be said that amount of duty

become part of cost of the particular goods in thls case said goods

especially when there are number of other goods are obtained and

supplied from the ship.

Neither Customs Act, 1962 nor any other Act provides to show such

amount as receivable from Government of India as asset in the same year

of pa5rment cannot be expensed out in particular year. In the same way

neither Customs Act nor any other Act provides that even aJter reversal of

the entry later on by showing the same amount of dut5r of customs as

income in the profit and loss account and receivable in the balance sheet

as asset incidence of tax has been passcd on any other person. lt may

please be appreciated that nothing can be prcsumed not to speak of about

incidence of customs duty passed on any other merely the same amounts

were debited to proflt and loss account and thereby it become part of the

cost and thereby incidence of duty has been passed on any other pcrson.

Especially, when price of the goods at which sarnc were sold at lesscr

than the price on which duty of customs were paid.

As submitted in para supra that excess amount paid at the time of

provisional assessment of duty is not duty within the meaning of Section

2(15) of the Customs Act, 1962 and also provisions of Section 28(c) of the'

Customs Act, L962 is not applicable to the excess amount paid at the

time of provisional assessment. Without admitting anything it is

submitted that as evident from the copy of thc sales invoices of thc said

goods value of the goods were less than the value on which customs duty

a

)

t

A (ll

f

tr
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were paid and therefore, question of writing in the invoices that the

amount of such duty which is the form part of the price at which such

goods are soid. As submitted in para supra appellant vide its letter dated

28.01 .2025 not only submitted CA Certilicate with specific reference

about amount of refund claim as Other Current Assets with sub-heading

Balance with Revenue Authorities in the Audited Balance Sheet and un-

audited Financial Accounts with copy of the same and the ledger

accounts were submitted. Therefore, ratio of the said decision of single

member bench is not relevant in the facts and circumstances of the case.

Appellant submits that Section 27 (2}(a\ of the Customs Act, 1962 read

with Section 28D of the Customs Act, 1962 clearly provides that any

person claiming refund of duty may make an application for refund of

such duty to the Assistant/Deputy Commissioner of Customs

accompanied by such documentar5r or other evidence as the Appellant

may furnish to establish that the amount of duty to relation to which

such refund is claimed was collected from or paid by him and the

incidence of such tax had not been passed on by him on any other

person. It is admitted facts in the matter that Customs dut5r was collected

from the appellant and also paid by the appellant only. Even if such

presumption or inference is assumed to be correct, then also by debiting

the amount of differential excess payment of duty of customs to the profit

and loss account, cither the profit is reduced or loss is increased as the

case may be. Merely by debiting or charging the amount to the profit and

loss account incidence of tax cannot be passed on to anyone especially

when in the facts of the present case, the disputed stock of bunker was

sold at very less price than the price considered at the time of provisional

assessment.

The appellant further submitted that there are many decisions where

burden of passing incidence of duty claimed as refund has

discharged on the basis of Chartered Accountant Certificate to the

n

that incidence of duty was not passed on. In this regard the appellant

relied upon the following case laws:

(_

* COMMISSIONER OF CENTRAL EXCISE, PUNE-I Versus SANDVIK

ASIA LTD. 201s (323) E.L.T. 431 (Bom.)

* ADVANCE STEEL TUBES LTD. Versus COMMISSIONER OF C.

Ex., GHAZIABAD-2O14 (310) E.L.T. 370 (Tri. - Del.)

* BIRLA CORPORATION LTD. Versus COMMISSIONER OF CENTRAL

EXCISE, PUNE-l-2oo8 (231) E.L.T. 482 En. Mumbai)

* GUJARAT STATE FERTILIZERS & CHEMICALS LTD. Versus

C.C.E., VADoDARA 2014 (3091 E.L.T.94 (Tri. Ahmd.)

+,

I

&.

s/49-5 5,63lCUS/JM N /2025 -26 Page L0 of 22



u I

It

a6 (x

D
E
tr
€

.t BUSINESS OVERSEAS CORPORATION Versus C.C. (IMPORT &

GENERAL), NEw DELHI 2015 (317) E.L.T. 637 (Tri. - Del.)

.:. HERO MOTOCORP LTD. Versus COMMISSIONER OF CUSTOMS

(IMPoRT & GENERAL)2014 (302) E.L.T. 501 (Del.)

+ COMMR. OF C. EX. &CUS., GUNTUR Versus CRANE BE'IEL NU'f

POWDER WORKS 2011 (274) E.L.T. 113 (Tri. Bang.).

Appellant therefore, finally respectfully submits that refund clalm filed by

it is in accordance with the provisions of the Customs Act, 1962 read with

settled position of law. Therefore, appellant prays that impugned order

passed by the learned Assistant Commissioner may be set aside and

refund may be sanctioned and paid to it with interest at an early date.

PERSONAL HEARIT{G

4. Shri P D Rachchh, Advocate, appeared for personal hearing on

08.10.2025 in virtual mode. He reiterated the submissions made at the

time of filing appeal and also submitted summary of submissions.

4.L The appellant further vide letter dated 08.11.2025 submitted that

the Hon'ble Bench of Tribunal, Ahmedabad vide Fina,l Order No. 10875-

llOL7 12025 dated 04.11.2025 in Appeal No. C/1O51L/2O25 in the

number of matters including lead matter of M/s. Dynamic Ship Recyclers

Rrt. Ltd. & others on similar issue decided the matters favour of

Appellants. He further submitted that the issue of unjust enrichment in

the present cases is squarely covered by the said decisions and also

requested to consider the decision.

4.2 The appellant further submitted Certificate dated 1,3.71.2025

issued by the C A M/s A. R. PARMAR & CO. wherein it is certified thatthe

price at which the bunkers were sold by the appellant was significantly

lqwer than the import value of bunker on which customs duty was

assessed and paid. Consequently, the appellant has not recovered the

purchased price of the bunkers, and therefore, there is no question of

recovery of the dut5r so assessed. Further he a-lso certified that the

appellant has not passed on the burden of the duty paid on the bunkers to

any buyer or third party. The firm has borne the entire duty liability on its

own.

4.3 He also vide letter dated 27.11.2025 submitted that:

F at the material time as per prevailing practice documents for filing

Bills of Entry were submitted under forwarding letter enclosing the

documents including protest letter for respective vessel imported for

breaking and submitted acknowledged copy of such letters with copy

of protest letters.
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F Appellants further submit that it may please be appreciated that

impugned refund applications were frled only after final assessment

of bills of entry consequent upon Hon'ble CESTAT, Ahmedabad Final

Orders referred in each Order-in-Original. Appellants without

admitting anything and without prejudice to the grounds of appeal

and submissions made till date further submits that it had filed the

check lists for the Bills of Entry which were provisionally assessed

with higher duty and same were paid so as to get the clearance of the

goods in time so as to cater the demand of buyers well in time and

also to avoid undue delay ete. But at the same time it had preferred

appeal against all the Bills of Entry before the Commissioner

(Appeals) and thereafter before Hon'ble CESTAT against all Bills of

Entry. Thus, filing appeal against such assessment order etc.

amounts to payment of differential/excess duty under protest. 2nd

Proviso to Section 27(1\ of the Customs Act, 1962 clearly provides

that one-year limitation shall not apply where any duty has been

paid under protest. It may please be appreciated that any of the

provisions of the Customs Act, 1962 not to speak of Section 27 of the

Customs Act, i 962 defines when and how pa5rment will be

considered as payment of duty made under protest. Even now a days

duty are being paid online and e-receipt. generated online nowhere

allow to add or write an5rthing more in the format, so like manual

Challan TR-6/GAR-7 one cannot write protest against such payment.

However, one may prefer appeal to get refund of excess payment of

duty only and not for any other reasons. Therefore, preferring an

appeal against the assessment orders against which excess du

were paid under the Customs Act, 1962 have to be considered

duty paid under protest. In support of the above, it refers and re

upon amongst other following decisions:

(i) MAFATLAL INDUSTRIES LTD. Versus UNION OF INDIA 1997

(8e) E.L.T. 247 (S.C.)

COMMISSIONER OF C. EX., CHENNAI-II Versus ELECTRO

STEEL CASTINGS LTD.2Ot4 (299) E.L.T.305 (Mad.)

CISCO SYSTEMS INDIA PVT. LTD. Versus COMMR. OF CUS.

(APPEALS), NEw DELHI - 2O2t (3751 E.L.T. 658 (Tri. Del.)

PRINCIPAL COMMISSIONER OF CUSTOMS (IMPORT AND

GENERAL) Versus CISCO SYSTEMS (INDIA) PI/T. LTD. - 2023

(384) E.L.T. i65 (Del.)

(ii)

(iii)

(iv)

>..
+ >$4,

\

s/49-5 5.63/CUS/JMN /2025 -26 Page LZ of 22



> It is further submitted that in case of M/s. Leela Susta.inable

Ship Recycling Pvt. Ltd. it was known as Efcee Global Ship Recycling

Pvt. Ltd, and prior to that Sarvag Shipping Services Pvt. Ltd. ln

support of Certificate of Incorporation pursuant to change in narne

issued by Registrar of Companies dated 06.O3.2023 and ).O.12 2018

are enclosed.

> Appellants therefore, in view of thc abovc respe<:tfully subrnit

that refund claim filed by them are within all four of the Customs

Act, 1962 read with settled position of law. Therefore, their appeals

may be allowed with consequential relief.

DISCUSSION AND FINDINGS

5. I have gone through the facts of the case available on record and

the submissions made in the grounds of appeal as well as those made

during hearing. The issue to be decided in the present appeal is whethcr

the impugned orders passed by the adjudicating authority rejecting the

refund claim liled by the appellant in terms of provisions of Section 27 of

the Customs Act, 1962, being time barred, in the facts and circumstances

ofthe case, is legal and proper or otherwise.

5.1 It is observed that the appellant had imported vessels for breaking

up/recycling and liled Bills of Entry as detailed in Table A above undcr

Section 46 of the Customs Act. 1962. There was dispute in respect of

classification of Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub Oil), which was

settled by the Hon'ble CESTAT, Ahmedabad, vide its Orders A/ 11792-

ll85l/2022, dated 17.10.2022/01.12.2022 wt,ereirr it was held that the

r oil contained in the Bunkers Tanks in the engine room of the vessel is to bc

sessed to duty under CTH 8908, along with the vessel for breaking up.

e Bills of Entry were assessed provisionally. Subsequently, the Bills of

ntry were finally assessed vide Final Assessment Orders as detailed in

Table A above passed by the Assistant Commissioner, Customs Division,

Bhavnagar in terms of Hon'ble CESTAT, Ahmedabad, Orders dated

L7.lO.2O22lOl.L2.2O22. Consequently, the appellant had filed refund

claims along with Certifrcate issued by C. A. M/s A. R. PARMAR & CO.

wherein it is certified that M/s Leela Greenship Recycling Pvt. Ltd. has paid

total customs dut5r inclusive of IGST. Also that they have checked sales

invoices as well as Financial ledger accounts and othcr records and

certifred that incidence of customs duty paid on Bunker (Oil and fuels)

have not been passed on to any other person. It is observed that there is no

dispute regarding eligibility of the appellant for refund on merit. .lhe

adjudicating authority has rejected the refund claims filed by the appeltant

u
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in terms of provisions of Section 27 of the Customs Act, 1962, being time

barred.

5.2 lt is observed that the Bill of Entry listed in Table A was

provisionally assessed due to non-availability of original documents. It is

further observed from the impugned order that there edsted a dispute

regarding the classification and assessment of customs duty on Fuel and

Oil (Fuel Oil, Marine Gas Oil, Lubricating Oil) contained in the vessel's

bunker tanks located inside as well as outside the engine room. The

appellant contended that such Fuel and Oil formed part of the vessel and

should be assessed under CTSH 89.08 of the Customs Tariff Act, 1975,

whereas the Department maintained that the same were liable to be

classifred under the respective headings of Chapter 27. ^fhis classification

dispute was finally resolved by the Honble CESTAT, Ahmedabad, vide

Order No. A / I 1 7 92- \ 1 85 | I 2022 dated 1 7. 1 0. 2022 / O r. 12.2022, which was

subsequently upheld by the Honble Supreme Court. Pursuant to this, the

Bills of Entry were finally assessed vide the Final Assessment Orders

detailed in Table A, resulting in excess duty paid at the time of provisional

assessment, thereby entitling the appellant to a refund.

5.3 The appellant in the grounds of appeal contended that there is no

provision under the Customs Act, 1962 or rules made there under to file

an application for refund of excess amount at the time of provisional

assessment not to speak of Section 27 of llire Customs Act, 1962 read with

Customs Rcfund Application (Form) Regulations, 1998. They further

submitted that as per thc prevailing practice appellant had filed application

for refund of excess duty of Customs paid less the amount of IGST paid

such goods availed as input tax credit under the CGST Act, 2Ol7 on

said goods/bunker at the time provisional assessment of the impu

Ilills of trntry but inadvertently in the refund application instead of Se
C

t S(2)(a) of the Customs Act, 1962 was filed under Section 27 of the

Customs Act, 1962. The appellant further submitted that the impugned

application for refund may please be considered under Section 18(2)(a) of

the Customs Act, 1962. The appellant further submitted that Section L8 of

the Customs Acl, 1962 is self-contained provisions for refund subject to

incidence of such duty has not been passed on to any other person with

effect from 13.07.2006. Even the said section also provides time limit to

refund the amount within 3 months from the date of assessment of duty

finally, otherwise interest at the rate fixed under Section 27A of the

Customs Acl, 7962 till the date of refund of such amount is payable with

cffect from 13.07 .2006.
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5.4 I have perused Section 18 of Customs Act, 1962 and specially

Section l8(2)(a) and Section i8(a) and the same is reproduced as under:

"(2) When the duty leuiable on such goods is assessed finallg [or re-

assessed by the proper olficerl in accordance utith the proui,sions of this

Act, then -

(a) in the case of goods cleared for home consumption or exportation,

the afiaunt paid shall be adjusted against the duty [finally assessecl

or re-assessed, a.s the co,se maA be,l and if the amount so paid falls
short of, or b in excess of [the dufu [finallg assessed or re-assessed, as

the case may be,ll, the importer or the exporter of the goods shall pcty

the deficiencg or be entitled to o refund, os the case may be;

(4) Subject to sub-section (5), if ang refundable amount referred to in
clause (a) of sub-section (2) i.s not refund.ed. under that sub-section
within three months from the date o.,f assessment of dutg finally, [or re
assessmenf of dutg, as the ca.se maA be,l there shall be paid on

interest on such unrefunded amount at such rate fixed bg the CentraL

Gouernment under sectian 27A till the date of refund of such amount. "

5.5 It is observed that Section 18 of the Customs Act, 7962 governs thc

scheme of provisional assessment, and after its amendment with effect

from L3.O7.2006 expressly incorporates provisions for refund, subject to

the condition that the incidence of such duty has not been passed on to

any other person. A plain reading of Section t8(2)(a) makes it clear that

where the duty paid at the time of provisional assessment is found to be in

excess of the duty finally assessed, the importer becomes automatica_lly

entitled to a refund of the excess amount. Further, Section 18(4) provides

s
t if any amount refundable under Section 18(2)(a) is not refunded

nd r that sub-section within three months from the date of final

These provisions together indicate that the statute crcates a sclf-contained

mechanism for refund arising out of finalisation of provisional assessment.

In view of this statutory framework, the refund arising from the

finalisation of the provisiona.l assessment is required to be processed

under Section 18(2)(a) itself and not under Section 27, as contendcd by

the appellant. Consequently, the question of applying the one-year

limitation period prescribed under section 2z d,oes not arise for refunds

flowing directly from Section 18. Therefore, the refund claim filed by the

appellant pursuant to the final assessment is not barred by limitation.

5.6 Further, it is observed from the facts of the case, as recorded in the

impugned order, that there existed a dispute regarding the assessment of

D
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customs duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lubricating

Oil) contained in the bunker tanks located inside and outside the engine

room ofthe vessel. The appellant contended that such Fuel and Oil formed

an integral part of the vessel and, therefore, ought to be assessed to duty

under CTSH 89.O8 of the Customs Tariff Act, 1975, along with the vessel

itself. The Department, however, took the position that the Fuel and Oil

contained in the bunker tanks were to be assessed separately under their

rcspective tariff headings, i.e., under Chapter 27. The appellant, in their

additional submissions, has also produced a copy of the protest letter,

which is reproduced below:

"With reference to aboue, it i,s to inform that, inside Engine Room

Bunkers is part of uessel & falling under chapter headtng 89OB as per

Judgement possed by Hon'ble. High Court of Gujarat in case of M/5,

Piga Holding Put Ltd., CIATAITON NO.2O13 (288) ELT-347 (GUJ|

Hence, we haue File Custom Dutg on bunkers lging inside engine room

tanks under CTH 8908 of CTA 1975. But due to technbal problem in EDI

Sgstem not alloued inside bunkers at ch.89OB, hence to ouercom.e the

delag we are filing inside bunker duty under chapter heading 2710

Under Protest to keep our right to claim refund for the same in fuhre.

Iloweuer, tue houe paid duty on Bunker lging in Out Side engine room

falling under Chapter HeadirLg 2710 as per Circular No.37/ 1996 dtd.

03-07-1996 Paid UNDE PROTEST. We are of the opininn that no Custom

duty is separately payable on bunkers os u.te haue not imported the

same. This is for gour fauor of information pl.ease.

From the contents of the protest letter, as well as the facts of tJle

rccorded in thc impugned order, it is evident that a substantive

cxisted bctween the appellant and the Department regarding the cor

classification of the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lubricating Oil)

contained in the bunker tanks located inside and outside the engine room

of the vessel. The appellant maintained that such Fuel and Oil should be

ciassified along with the vessel under CTSH 89.08, whereas the

Department asserted that these goods were required to be assessed

separately under Chapter Heading 27 LO. kr view of this classifrcation

dispute, the appellant discharged the duty liability on the bunker fuel

under Chapter Heading 2710 under protest.

5.7 The appellant further submitted that, at the material time, the

prevailing practice required submission of documents for filing Bills of

Ilntry under a forwarding letter, enclosing all supporting documents,

including the protest letter, for each vessel imported for breaking. They

ar rfl

!
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clarified that the checklists relating to the provisionally assessed Bills of

Entry were duly filed, and the higher duty sb assessed was paid only to

ensure timely clearance of the goods, in order to meet delivery

commitments to buyers and to avoid operational delays. Simultaneously,

however, the appellant pursued the statutory rcmcdy by filing appcals

against all such assessment orders before the Commissioner (Appe als),

and thereafter before the Hon'ble CESTAT, in respect of the disputed Bills

of Entry. According to the appellant, the act of frling appeals challenging

the assessment itself constitutes a continuation of protest and clcarly

establishes that the duty was paid under protest and relied upon certain

case laws as detailed above. The appellant also contended that, in terms of

the second proviso to Section 27 (ll of the Customs Act, 1962, the

statutory limitation period of one year does not apply where duty has becn

paid under protest. For ease of reference, the second proviso to Section

27(1) is reproduced below;

"SECTION [27. Claim for refund ol dutg. - [(1) Any person
claiming refund of any duty or interest, 

-
(a) poid by him; or

(b) bome bg him,

may m.ake an application in such form and manner as may be

prescrtbed for such refund to the Assistant Commi.ssioner of Customs

or Deputg Commi.ssioner of Custom.s, before the expiry of one Aear,

from the date of pagment of such duty or interest:

Prortlded that uhere an application for refund ha.s been made before

the date on which the Finance Bill, 2011 receiues the assent of the

Presid.ent, such application shall be deemed to haue been made under

sub-section (1), as it stood before the date on which the Finance Bill,

2O11 receiues the a.ssent of the President and the same shalL be deatt

with in accordance with the proubions of sub-section (2):

Proatd.ed further that the limitation of one year shall not applg where

ang dufu or interest has been paid under protest:"

From the factual matrix discussed above, together with the relcvant

statutory provisions, it becomes evident that the customs duty in the

present case was paid under protest. The protest letter placed on record,

along with the appellant's consistent challenge to the assessment through

appeals before the Commissioner (Appeals) and the Hon'ble CESTA'|,

clearly demonstrates that the assessment was never accepted as flnal by

the appellant and remained under dispute throughout. In such

a
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circumstances, the payment of duty cannot be treated as voluntary or

unconclitional. The law is well settled that where duty is paid under a valid

and subsisting protest, the limitation prescribed under Section 27(1) of the

Customs Act, 1962. does not apply. The second proviso to Section 27(1)

cxpressly provides that the onc-year time limit for fiiing a refund claim

shali not operate in cases where the duty has been paid under protest.

Accordingly, even assuming that the present refund claims were to be

examined under Section 27 , llee exclusionar5r clause in the second proviso

squarely applies, thereby lifting the bar of limitation. The refund

application, therefore, cannot be rejected as time-barred, and the claim

must be treated as filed within the permissible time under law.

5.8 Now in respr:ct of merit of the case it is observed that the refund is

arising from the finalization of the provisional assessed Bills of Entry.

Thus, there is no dispute regarding eligibility of the appellant for refund on

merit. The only aspect which is required to be examined is whether the

appcllant has crosscd the bar of unjust enrichment.

5.9 lt is undisputed that the goods in question have been sold. Further,

it is observed that r:he appellant had submitted Certificate issued by C A

M/s A. R. PARMAR & CO. wherein it is certified that the appellant has paid

total customs duty inclusive of IGST on import purchase of the ship/vessel

lirr breaking purpose, Bunker (Oi1 and Fuels), Stores, etc. It is further

certified that we have checked the sales invoices as well as Financial

I-r:dger Accounts and other records and certify that the appellant at the

l imc of imporl of 'hc vessel has paid the customs duty on import of

ship/vcsscl and on thc Bunker (Oil and Fuels) has not been passed on !o' l--; -r,

the buyer of the goods or any other persons. He further certified ttt^t ti"--, 
^- 

N 
.

amount refundable from the customs department have been sirown i:Liit,el.,.'! ii/, , t,(";/ i;
audited books of accounts for the financial year 2023-24 and un-audited. - 

-- .i
financial accounts for the year 2024-25 under the head OTHER CURRENT :'.

n SSETS with Sub Heading Balance with revenue authorities. That the

:rppellant has not dcbited the above Customs Duty to the expenses in the

I)rofit and loss account and the same duty on import of ship/vessel and on

1.he Bunker (Oil and Fuels) has not been passed on to the buyer of the

goods or arny othcr pcrsons.

*We, A R Parmar & Co, Chartered Accountants, hauing address at 605,

6th Floor, Victoia Prime, Near Victoia Park, Water Tank, Kallabid,

Bhaunagar-364oO2 haue checked dulg audited Jinancial accounts of

s/,19-5 5.63/CUS/iM N 12025 -26 Page 18 of 22

t.-
5.10 The details of Certificate dated 16.01.2025 issued by M/s A R

l)armar & Co., C.A., submitted along with appeal listed at Sr. No. 01 of

'lable A above, is as under:



M/s. LEEL,A SHIP RECYCLING PVT LTD. hauing office at 3rd Floor, B-

Wing, Leela Efcee, Waghawadi Road, Bhaunagar-364OO2 and unrks at
PIot No. 2, Ship Breaking Yard, Alang, Di-st. Bhaunagar for Finoncial
Year 2O18-19 under the Income Tax Act, 1961. We haue checked their
Books of Accounts and Records of Vessel "RENO" and Bill of EntrA

No.9852733 DT.30/ o 1 / 20 1 9.

That M/s LEELA SHIP RECYCLING PW LTD has paid total custom.s

dutg of Rs.4,1O,58,348/ Jnclusiue of IGST on import purchase of Rs.

3,54,30,643/-on dated 30/01/2019 uide Challan No. 2025780390 on

the import of the ship/ uessel for breaking purpose, Bunker (Oil and
Fuel-s), Stores, etc.

We haue checked the sales inuoices as well a^s Financial Ledger
Accounts and other records and certify that M/ S. LEELA SHIP
RECYCLING PW LTD at the time of import of the uessel has poid the

custorrs dutg an import of ship/ uessel and on the Bunker (Oil and
FueLs) ha.s not been passed on to the buger of the goods or ang other
persorts. "

5.11 M/s A R Parmar & Co., C.A., further issued another certificate

dated 28.01.2O25 which is as under:

"We, A R Parmar & Co, Chartered Accountants, hauing address at 605,

6th Floor, Vbtoria Prime, Near Victoria Park, Water Tank, Kaliabid-,

Bhaunagar-3640o2 haue checked duly audited financiol arcounts for
the FY-2O23-24 and un-audited financial accounts for the gear 2O24-

25 of M/s. LEELA SHIP RECYCLING PW LTD. hauing office at 3rd-

Floor, B-Wing, Leela Efcee, Waghawadi Road, Bhaunagar-3640o2,

Bhaunagar and unrks at Plot No. 2, Ship Breaking yard, Atang, Di.st.

Bhaunagar.

And a.s per our certtflcate/certificates dated 16/01/2025 AND

20/01/2025, I further certifg that the amount refundable from the

custom.s department haue been shouln in the audited books of

accounts for the financial year 2O23-24 and un-audited financial
accounts for the year 2O24-25 under the head OTHER CURRENT

ASSE?S uith Sub-Heading Balance with reuenue authorities

That M/s. LEELA SHIP RECYCLING PW LTD ha.s not debited the aboue

Cnstoms DutA to the expenses in the projlt and loss account and. the

sarne dutA on import of shtp/ uessel and on the Bunker (Oil and. Fuels)

has not been pa,ssed on to the buger of the goods or ang other

persons.'

5.12 It is further observed that earlier on similar issue the appeals filed

by the appellants were rejected on the ground of unjust enrichment. It is

further observed that the Honble Tribunal, Ahmedabad, on appeal frled by

A
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the appellants against the earlier orders of the Commissioner(Appeal), vide

Irnal order No 10875 1lol7 12025 dated 04.11.2025 has allowed the

appeals hled by the shipbreakers/appellants, with consequential relief, on

identical issue holding that the bar of unjust-enrichment is not applicable

to them and to the contrary department has not brought any tangible

evidence to discharge the onus shifted on it. The relevant paras of the order

are as under:

lO. This Court hos considered the riual submrlssions. It find.s that the

d-i.sputes at this stage is ontg from the angle of o-s to u-thether unjust

enrichment uLill or uill not apply to the matter and with its factual
matrk?. It ftnds tlLat from the table produced bg the appellant that the

pice at which the bunkers u-tere sold bg the appellant was quite belout

the import pice/ ualue of the Bunkers on tuhich the duty ulas assessed

and. paid. Therefore, the appellant haue claimed that theg haue not been

euen able to recouer full import pice of the Bunkers on ulhich duty was

assessed and therefore there cannot haue been ang question of

recoueing the duty assessed on such import pice.

1 ) . P-urther, the appellant states that theg duly produced the certificate

11.1 Further despite it clearly being indicated that the same has not

been po.ssed bg compang to the buyers or ang other person and some b

shouLn as the Customs dutg receiuable account, no cognizance of the

same was taken.

12 'l'he Learned Aduocate at this stage seeks to place reli'ance on

uarious ca.se law as has been indicated aboue to press the point that

uhen the appellant had not been able to recouer from the bugers euen

the full import price of the bunkers on which dutg was assessed the

question of recoueing the duty assessed on such import prire did not

anse. That the amount uas debited to expense in Profit And Loss

Account d.ifi. not mean the incidence thereof uas pa.ssed on to the bugers

uhen the prbe at ulhich the bunkers were sold to the buyers, LUAS eue I
,ir !i

less then in the tmport pice on u-thich the dutg u.ras assessed

13. Consid.ered. 'l'his court ftnds force in the releuance of cose law ci{d1

bg the appellant. In the pecutiar sihtation of this case when the goodg,.,

haue been euentuallg sold. at pice far less than the assessed ualues of'

the .t1oods. Thi.s courl particularlg Jinds that this matter is couered by

2015 (347) ELT 637 (Tri- Del.) in the matter o1[ Business Ouerseos

Corporation Vs. C.C.E (lmport And General) Neut Delhi uherein bg

majoritg ui-ettt it uas held that the goods imported and sold at a loss

that is tuhen cost pice t a.s more than the sale price duing the periad in

di,spute and. same fact utas certified bg Chartered Accountant' The

importer has dulg discharged burden of proof bg producing Chartered

Accountant's Certificate, burden shifted to reuenue to proue recouery of

extra cost from the Customers by producing more eui'dence' Reuenue hos

failed to aduance ang eui.d-ence to rebut Chartered Accountant's

Certificate .

13.1 This Court finds that the situation is no different in this co'se'

Therefore, the majoritg uieut of the case (cited supra) shall apply to the

I
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facts and circumstance of this ca.se also. And once the Chartered

Accountant Certtficate has certifted an aspect the onus shtft on the

department. Similar uiew also emerges from the decision of 2006 (202)

ELT 4O4 (Mad) in the matter of Commissioner Central Excise Vs. Flou.,

Tech Power as also in the matters in 2017 (357) ELT 10a1 [n.-Ahd.) of
Equinox Solutions Ltd Vs. CCE Ahmedabad, as u-pll a.s in 2013 (29O)

ELT 386 On. Ahd. ) in the matter of Interplex India Put Ltd Vs. CC

Ahmedabad. This Bench ha,s token a uieu-t that euen production of
Chartered Accountant Certificate shifts the onus to the department.

13.2 Thi.s Court Jinds that in instant case not onlg Chartered Accountant
Certificate is on record certifging the fact of not passing on the dufu but
al.so additionallg factum of selling below cost is also on record which
has also been taken into consideration by uarious judicial rulings cited

by the appellanfs as aboue, to hold that this fact i.s enough to rebut the

presumption of dutg hauing been passed.

14. In uieut of the forgoing, it i"s clear that the ctppellant haue produced
enough euidence to indicate that the bar of unjust enrichment is not

applicable to them and to the contrary department has not brought any
tangible euidence to discharge the onus shifted on it. In uiew of the

foregoing, appeaLs are allouable. Same are alloued uith consequential
relief.

15. Appeal,s allowed uith consequential relief.

5. f 3 In view of the above decision of the Hon'ble Tribunal, Ahmedabad it

is observed that in the present case also the C.A M/s A R Parmar & Co.,

vide certificate, submitted along with refund application, certified that the

amount refundable from the customs department have been shown in the

audited books of accounts for the financial year 2023-24 and un-audited

frnancial accounts for the year 2024-25 under the head OTHER CURRENT

ASSETS with Sub-Heading Balance with revenue authorities. That the

appellant has not debited the above Customs Duty to the expenses in the

Profit and loss account and the same duty on import of ship/vessel and on

e Bunker (Oil and Fuels) has not been passed on to the buyer of the

ods or any other persons. Further the appellant has also submitted C.A.

brtificate dated 13.1 1.2025 wherein it is certified that the price at which

the bunkers were sold by the said entit5r was signilicantly lower than the

import value of bunker on which customs duty was assessed and paid.

Consequently, the appellant has not recovercd thc purchased price of the

bunkers, and therefore, there is no question of recovery of the duty so

assessed. Further, he also certified that the appeliant has not passed on

the burden of the duty paid on the bunkers to any buyer or third party.

The firm has borne the entire duty liability on its own.

5.14 In view of the above, and following the decision of the Hon'ble

Tribunal, Ahmedabad, I am of the considered view that the appellant have
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produced enough evidence to cross the bar of unjust-enrichment.

Accordingly, the appeals filed by the appellant are liable to be allowed.

6. In view of the above, the appeals filed by the appellant are allowed with

consequential relief.
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