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T Y 3§ safad & (1ol JUGNT & oG qUa A &) ST ¢ forTa 414 98 W) febar 7 .

This copy is granted free of cost for the private use of the person to whom it is issued.

e sfufam 1962 @1 URT 129 31 31 (1) (U7 WRMUA) & AU ERTRa A0 B |
Al & WER F $IE Al 39 AW V (U7 BT e HeYE Bl 8 ) 39 ey 3} wity
P! ARG & 3 7EH & fex R wivay/ggaa afag (ended dmy=), R darem, @ f{ym)
¥ A, 7% fawlt & gEdev ndes uwa ¥ 9ad 2.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Fufafea gafRg aew /Order relating to :

(%)

a1 & w49 1§ 1afad 18 A

(a)

any goods exported

()

URd H AT B o (B4 aTe- J a1al 747 Al HIRd § 94® Tqed ™ W I 7 7 Aal
a1 39 T VT 9N IdR 11 & fore emifdrg ara Iar 7 o113 w91 39 798 R R Ian
T HTS S 7T | rufdra ara @ o |,

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

()

Harred Sifufam, 1962 &A@ X auT TS HUH TAC TC P & agd Led A9 @
3rerat,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

TAALT Tde UF G7Td [TGHTEe A fAray YT 8§ W[ ST 8 s orid Sua e
oI STt 3R 99 & iy FRufaf@a srmm dau 83 afeu

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

()

PIC B TaT, 1870 & HG 6.6 HqAT 1 & U (TulIed 9T U S9R 39 e 31 4
et e ufe & garw 91 &Y ey gy Rwe am g aiftu.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(9)

GG qWIAv] & rardl W14 qol 13N @1 4 e, ate a1

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(1)

qERIE & foU odea @1 4 ufea

(c)

4 copies of the Application for Revision.

(H)

QARG S1AGT SRR B B 110 HIATNeD HUTATH, 1962 (A4 FLa) 7 [uled By o
g THE, Wi, qus, Sadl iR fafdy weY & ofif & oreftwr aran R 7 5. 200/-(F T 3 1 FEy
¥.1000/-(FYT TS §9R ATA ), 991 H} wra @), | 9% fRd Jram & wafore gam .81
o1 &1 wfewi. afe g, Am T e, T T ds @Y O ok wuT ue @ a1 9 e
g o 08 B & ¥ & $.200/- A af tp @@ @ i@ 8 @ ¥Y ¥ w9 %5.1000/-

(c)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied 1s one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

0S 9. 2 & Y19 Glad ATl & Sd1a] 4 HIHE & g™ 1 UG ®Ig a1ad 39 ey 4 3Mgd
Hggy Hdl g d 4 e Afufan 1962 #1 URT 129 T (1) & i wid HLu.-3 #
HrTyes, =10 WS Yoo MR Fa1 &1 nfle fyavor & gue Fufaf@s @ w odta &3
TFd &

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

?ﬁ"lﬂ‘[@, B IS e g Td1 &Y Uiy | Customs, Excise & Service Tax Appellate
i, iy &g die Tribunal, West Zonal Bench

ZER Hirel, agHTel ¥a, ($e ARURTR Ud, | 20 Floor, Bahumali Bhavan,

HYRAI, HgHIEIG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

dhares sfufam, 1962 &1 uRT 129 U (6) & e, Hamed sfufign, 1962 Tt yRT 129

T (1) & A ordta & 9y Fufafed g a9 811 91f-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(P)

3dia | Grafud ATHS | Wgl [pd] GIHTRe® USRI g1 | 791 Xew A TS qul aid]
41 58 @1 3@ UId a1 ©9¢ 91 399 &H g1 a Ud g9 9T,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees,

(9)

3dfte @ GrafAd ATHA A ol [od] GIHTeD AYDRI GIRT HT 141 Yo AR TS qYl 7]
g1 38 @ B H Ulg ar@ ©uU ¥ fU® 8 dfea vud yurw ar@ | offe 9 8 dt: uig g9

*Uq

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(1)

e § FEfud ATHa § Wgl (o] QHISed SATUSR gRT 7 741 Yeb 31X o4Tol Y]
TgT €8 B YBH g9 @ ®0¢ ¥ fU® 8 d); 39 g9R IUT.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

TH oY & [d0q HUSU & GHA, A T Yeb & 10% el $ W, 951 Yed 1 Yob U4 48 13418 B 8, U1 48 & 10%
HE] T W, Tgl Had &8 faaig | g, dia @« |

d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Ia HIUTTIH BT URT 129 (T) & =171d AUTd WS & GHA AR Ud® 1ded G- (@)
Ud e & fore a1 mafagy &1 qurA & forg a1 feft sma wae & forg fvw o sndie : - siuar
(@) 3t a1 AT U BT YATad > Y SR 31ded & 9y 39 uie /) &7 Cod o Haw

g 91fgu.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
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ORDER-IN-APPEAL

The present appeal has been filed by M/s Mahek Impex, Om
Apartment, Shop No. 96, M.J.Phule Market, Palton Road, Mumbai-
400001,Maharashtra, (hereinafter referred to as the ‘Appellant) in terms of
Section 128 of the Customs Act, 1962, challenging the Order-in-Original no.
MCH/JC/GPM/215/2016-17 dated 28.02.2017 (hereinafter referred to as ‘the
impugned order’) passed by the Joint Commissioner, Customs House, AP & SEZ,

Mundra (hereinafter referred to as the ‘adjudicating authority’).

2. Facts of the case, in brief, are that specific Intelligence was received
that a Container bearing No. EGSU 9107130, containing undervalued Imported
food stuffs, would reach Gala No. A/11, H. No. 18/3, Choudhary Compound,
Purna Village, Bhiwandi on 9.7.2015, inasmuch as modus operandi also adopted
that Importer was mis-declaring RSP of the imported packaged food stuffs as
well as non affixing of RSP resulting in short payment of Customs duty. Based
on such intelligence, officers of Marine & Preventive Wing, Customs (Preventive),
Mumbai visited Gala No. A/11, H. No. 18/3, Choudhary Compound, Purna
Village, Bhiwandi on 9.7.2015 and the said container was subjected to
examination under Panchanama dated 9.7.2015 and it was noticed that the said
goods Imported under the cover of Bill of Entry No. 9761979 dated 1.7.2015
(hereinafter referred to as 'the said Bill of Entry) and were assorted food stuff of
foreign origin (USA Make) packed in bottles/packets of different sizes., viz.,
flavoured baby foods, snacks, salted nuts, fruit jams etc. The details are
tabulated under Para 3 of the Show cause Notice issued in this case and from
F.No. MPIU-III/XI-09/M&P/2015-16 dated 5.1.2016 (hereinafter referred to as
'the said SCN' for sake of brevity).

2.1 It was seen that out of the total 56 items stated to have been declared in
the said Bill of Entry, 50 items were declared to have been covered under the
Notification No. 49/2008-CE (NT) dated 24.12.2008 and the examination of the
goods revealed that neither the MRP/RSP was affixed on the packages of the said
goods. The same appeared to have been done with an intent to evade the
Customs duties by undervaluing them and hence the entire consignment under
the said Bill of Entry was seized under Panchanama dated 9.7.2015,
subsequently handed over for safe custody to Shri Mohan Sharma, licensee of
Gala No. A/11, H. No. 18/3, Choudhary Compound, Purna Village, Bhiwandi
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and proprietor of M/s Nirma Transport Agency, under Supratnama dated
9.7.2015.

2.2  The said Bill of Entry was found to have been assessed at re-determined
value of Rs. 14,05,201/- rather than at the declared value of Rs. 9,90,985/- by
the Mundra Customs. The said goods had under gone the scrutiny of FSSAI, as
the same was mandatory for the purpose of certification to the extent that the
food stuff was fit for human consumption and as such the importer had
produced PHO Certification No. CHM /4396 to 4451 /2015 dated 6.7.2015, which
also mentioned that the valid shelf life of the cargo is not less than 66% at the

time of import.

2.3 Statement of Shri Lalit Roopchand Madhrani, proprietor of the importer
was recorded under Section 108 of the Customs Act, 1962 on 13.7.2015, wherein
he interalia deposed that he had Imported the entire consignment under the said
Bill of Entry for the first time; that Invoice value was declared at USD 15,352 or
Rs. 9,90,985/- under the Commercial Invoice No. TU-15057 dated 30.4.2015 of
overseas supplier, M/s Trans USA Corporation, USA; that the name of the
Importer and MRP/RSP is not mentioned on the bottle/packets of the goods
imported as required under DGFT Notification No. 44(RE-2000)/1997-2002
dated 24.11.2000 (hereinafter referred to as 'the said Notification' for sake of
brevity); that the said Bill of Entry had been assessed on a higher rate much
more than that declared under the Invoice; that he intended to put the details of
the importer and the MRP/RSP on every package before the sale; that he has not
taken registration from the Legal Metrology Department, albeit that was

mandatory in case of import of packaged goods for sale in India.

2.4 Since, neither the MRP/RSP nor the importer's details were found to have
been affixed on the goods, a market survey to ascertain the same of the identical
products was conducted by the investigations in presence of the proprietor of the
importer and on having done so, he had put his dated signatures on each page
of the Market Survey Report in token of his agreement to the said MRP/RSP's so
ascertained during the Market survey, according to which the total Market value
of the consignment was worked out at Rs. 42,94,724 (marked at Annexure A to
the said SCN). On the basis of the Market value so ascertained the total Customs
duty payable (inclusive of CVD and SAD) by the importer turned out to be Rs.
10,01,427 /- and since the Customs duty to the tune of Rs. 7,26,878/- was
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duty worked out to be Rs. 2,74,549/- (as detailed under Annexure B to the SCN).

2.5 Shn Jatin Bharan Palan, proprietor of M/s New Link Overseas and
Customs Broker in the instant case, under his statement dated 21.12.2015,
interalia deposed that the name of the Importer and the MRP/RSP was not
mentioned on the packages covered under the said Bill of Entry as required
under the said Notification; that the RSP is mentioned on the said Bill of Entry
which is assessed on the higher rate than declared in the Invoice issued by the
overseas exporters; that the importer had informed them that the said
consignment was meant for "Institutional/Wholesale" purpose and therefore
they (CB) were under the misconception that the said consignment was taken
for delivery without affixing the importer's details and RSP declaration as

required under the Act/ Rules.

2.6 The Importer vide letter dated 13.7.2015 requested for release of the
seized good, being perishable in nature and not storable in hot weather and also
vide their letter dated 17.7.2015. The said request was forwarded to the
jurisdictional authorities, Mundra, communicating the differential duty of Rs.
2,74,549/ worked out on the basis of the market Survey. Additional
Commuissioner of Customs (Import Assessment), MP & SEZ, Mundra, vide letter
F.No.VII1/48-387 /Misc/Grp.1/2015-16 dated 4.8.2015 informed that
provisional release of the seized goods had been granted and the Bond backed
by the Bank Guarantee, of the aforementioned amount, had been taken and
accepted and accordingly the appointed custodian, Shri Mohan Sharma was

accordingly directed to hand over the said consignment to the Importer

2.7 Based on the investigations it appeared that the Importer had
deliberately and wilfully mis-declared low RSP values for each assorted food
stuff, in the said Bill of Entry; that Importer had deliberately not declared /affixed
the RSP value & their details on any of the bottles or packages inspite of the
same were already mandated under the said Notification read with Notification
No. 49/2008-CE INT) dated 24.12.2008; that the RSP declared by the importer
in the said Bill of Entry was much less than the actual PMV found during the
Market survey; that the same was done with an intent to evade the payment of
appropriate Customs duty; that provisions of Section 28(4) were invokable in this
case for demanding differential Customs duty to the tune of Rs. 2,74,549/-; that
non compliance of the said Notification rendered the goods liable as "prohibited

goods" and thereby making them liable for confiscation under Section 111(d) of
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the Customs Act, 1962; that since the value of the goods, as declared for

assessment under the said Bill of Entry did not correspond with the actual value,
thereby rendering the goods liable for confiscation under Section 111(m) of the

Customs Act, 1962,

2.8 Accordingly, a Showcause Notice, answerable to the Additional
Commissioner of Customs, Marine & Preventive Wing, Customs (Preventive),
Mumbai was issued under SCN File No. MPIU/III/XI-09/M & P/2015-16 DATED
5.1.2016 (hereinafter referred to as the SCN for sake of brevity), to the Importer
which is a proprietorship firm of Shri Lalit Roopchand Madrani asking them as
to why-

a. The RSP of assorted food stuffs original declared in the said Bill of Entry
should not have been re-determined by considering the rates ascertained
by the Market Survey Report dated 23.7.2015 and the total value of the

goods should not have been determined accordingly.

b. Differential Customs duty of Rs. 2,74,549/- should not have been
demanded and recovered under the provisions of Section 28(4) of the
Customs Act, 1962.

c. The imported goods viz., assorted food stuffs, totally valued at Rs.
42,94,724/- stuffed in the sald Container and seized under the
Panchanama datd 9.7.2015 at Gala No. A/11, H. No. 18/3, Choudhary
Compound, Purna Village, Bhiwandi, should not have been held.

d. The redemption fine should not have been Imposed on the importer in
lieu of confiscation under Section 125 of the Customs Act, 1962, since the
seized goods as specified at "c" above have already been released to the

importer provisionally.

e. Interest should not have been demanded under the provisions of Section
28AA of the Customs Act, 1962.

f. Penalties should not have been imposed under the provisions of Section
114A and/or 114AA and/or 112(a) of the Customs Act, 1962.
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2.9 Besides the above, M/s New Link Overseas, CHA (11/1726) proprietorship
firm of Shri Jatin Bharat Palan was also called upon to Showcause to the
Additional Commissioner as to why the penalty under Section 112(a) of the

Customs Act, 1962, should not have been invoked upon them.

2.10 Consequently, the Adjudicating Authority passed the following

order: -

a. The Retail Sales Price (RSP) of assorted food stuffs imported under the
cover of Bill of Entry No. 9761979 dated 1.7.2015 IS re-determined to Rs.
42,94,724 /- as per the Market Survey report dated 23.7.2015 and thereby

assumes the total value of the imports, thereof.

b. He ordered to recover the Differential Customs duty of Rs. 2,19,941/- (as
re-determined under Para 24 above) under the provisions of Section 28(4)

of the Customs Act, 1962 alongwith Interest under the provisions of Section
28AA of the Customs Act, 1962

c. He ordered for confiscation of the imported goods viz., assorted food
stuffs, totally valued at Rs. 42,94,724/- stuffed in EGSU 9107130 and
seized under the Panchanama datd 9.7.2015 at Gala No. A/ 11, H. No. 18/3,
Choudhary Compound, Purna Village, Bhiwandi, under Section 11 1(d) and
111(m) of the Customs Act, 1962. As the goods in question are not available
for confiscation since they have been provisionally released, he thereby

ordered for redemption fine of Rs. 4,00,000/- (Rupees Four lakh only).

d. He imposed a penalty of Rs. 2,19,941/ (Rupees Two Lakhs Nineteen
Thousands Nine Hundred and Forty One only) on M/s Mahek Impex,
Mumbai, under Section 114A of the Customs Act, 1962. However, if the
Customs duty and interest confirmed as discussed above alongwith penalty
under this Section is paid by the importer within 30 days from the date of
communication of this order, the amount of penalty stands reduced to 25%

in terms of provisions of Section 114A of Customs Act, 1962.

e. He ordered to enforce the Bond and Bank Guarantee, executed by M/s
Mahek Impex, Mumbai, during the provisional release of the seized goods

and to appropriate the same to recover the demand of duties, Interest and
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Penalties, as ordered above.

f. He dropped the proceedings proposed against M/s New Link Overseas,
Mumbai, CHA (11/1726) proprietorship firm of Shri Jatin Bharat Palan,

proposed under Showcause

SUBMISSIONS OF THE APPELLANT:

3 Being aggrieved with the impugned order, the Appellant had earlier filed
appeal with the Commissioner (Appeals). The then Appellate Authority, vide OIA
No. MUN-CUSTM-000-APP-247-17-18 dtd. 06.11.2017 had rejected their appeal
as non maintainable as they appellant had not submitted the statements of facts

and grounds of appeal as per CA-1 form.

3.1 Being aggrieved with the above OIA No. MUN-CUSTM-000-APP-247-17-18
dtd. 06.11.2017 , the appellant filed appeal with Hon’ble CESTAT, Ahmedabad.
Hon’ble CESTAT, Ahmedabad vide its Final Order No. A/10249/2024 dtd.
24.01.2024, remanded the matter back to the Appellate Authority with following

direction:-

“ 6. We find that the appellant has acted irresponsibly and has not given due
attention to the correspondence received from Commissioner (Appeals) nor
has followed the prescribed procedure in law. However in the facts of the case
ideally an opportunity of personal hearing should have been granted which
the Commissioner (Appeals) has failed to do so. In these circumstances, in the
interest of justice, we remand the matter back to Commissioner (Appeals) to
give opportunity to the appellant to file the statement of facts and reliefs
claimed etc. and pass fresh order after giving personal hearing to the
appellant. The appeal is allowed by way of remand.”

PERSONAL HEARING:

4, In pursuance of directions issued by the Hon'ble CESTAT,
Ahmedabad vide above order dtd. 24.01.2024, personal hearing was granted to
the Appellant on 12.12.2024, following the principles of natural justice wherein

Shri A. M. Sachwani, Advocate appeared for the hearing and he re-iterated the
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submission made at the time of filing the appeal. He also submitted that in the
present case, the goods were imported at Mundra and while transporting the
goods by truck, the officers of Marine & Preventive Wing , Customs, Mumbai has
seized the goods which were released on Bond and bank Guarantee and
thereafter the SCN was issued by Marine & Preventive Wing , Customs, Mumbai
. The said SCN was adjudicated vide impugned order against which the present

appeal 1s filed with a request to set aside the said adjudication order.

Due to change in the appellate authority , another personal hearing was held on
12.06.2025 wherein Shri A. M. Sachwani, Advocate appeared for the hearing and
he re-iterated the submission made at the time of filing the appeal. He also
submitted the statement of facts and grounds of appeal . As per the grounds of

appeal, the appellant has contended as under :-

» The Adjudicating Authority has not seen and appreciated the points
which were raised in the reply to SCN .

» The Adjudicating Authority has not appreciated the fact that the
statements given by the Appellant and his partner are exculpatory.
Further the statements of the other noticees are contradictory, which goes
to show that there is no cogent /corroborative evidence against the

Appellant so as to attract the penal provisions.

Y

The Adjudicating Authority has not appreciated the fact that the Appellant
in illegal and undervalued import of mobile accessories so as to attract
the provisions of Section 112(a) of the Customs Act 1962. Further there
is no malafide and/or any mens rea on part of the Appellant who have

acted bonafide in assisting the importer in clearance of the goods.

» The Adjudicating Authority has not appreciated the fact that though the
goods were taken charge by the officers of marine preventive , no samples

were removed by them.

» The Ld. Adjudicating Authority has not appreciated the fact that the goods
imported by the importer are goods that are imported regularly by

innumerable importers all over the country.
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The Ld. Adjudicating Authority has not appreciated the fact that no
market enquiry of the goods was done by the department, in the presence

of appellant .

The Adjudicating Authority ought to have seen the adjudication order
wherein the goods which were cleared through Mundra Port , were
assessed by the customs official and officers of Marine preventive has no
authority enhance the value and the officers of Marine preventive is not

the Appellate Authority .

The Adjudicating Authority has not appreciated the fact that the
department has failed to follow Rule 14 of the Customs Act and Customs
Valuation Rules before determining the valuation of goods. The
department has not made any enquiries with regard to any
contemporaneous imports of similar goods, which are being regularly
done in the Bombay Customs House or other ports all over India. If the
valuation i1s being enhanced by the Customs authorities without
undertaking the above-mentioned exercise, it is not necessary that the
value declared by the importer amounts to mis-declaration. Since the
valuation is sought to be enhanced by the department not on the basis of
any evidence of illegal remittance or of any evidence of transaction over
and above the invoice price, the same obviously cannot be accepted. If the
transaction value is not acceptable to the department for levy of duty and
a different higher value is determined, ipso facto it is not a case of mis-
declaration or intent to evade or avoid customs duty and this will not
constitute any liability for confiscation under Section 111(m) of the

Customs Act.

The Adjudicating Authority has not appreciated the fact that in a number
of judgments it has been held that in case the value which has been
declared by the importer in the bill of entry is thereafter loaded by the
department, the same does not amount to mis-declaration of value of
goods. In the instant case too, the charge of mis-declaration cannot
therefore be sustained. The department has loaded the value of goods as
declared in the bill of entry and the goods have been rendered liable to

confiscation under section 111(m) of the Customs Act 1962.
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» The Adjudicating Authority ought to have called for and seen the material

of NIDB data on the point of valuation and bills of entry details etc. The

Adjudicating Authority ought to have followed valuation rules as per

section 14 of the Customs Act before confirming the duty liability as per
the SCN.

» The Adjudicating Authority has not appreciated the fact that valuation

rules have not been properly followed even though the same is the subject

matter of the case.

DISCUSSION AND FINDINGS:

.

I have carefully gone through the case records, impugned order ,

Final Order No. A/10249/2024 dtd. 24.01.2024 passed by the Hon'ble CESTAT,
Ahmedabad in the matter as well as the defense put forth by the Appellant in

their appeal.

9.1

On going through the material on record, I find that following issues

required to be decided in the present appeal which are as follows:

(i)

(1)

(111)

Whether the Retail Sales Price (RSP) of assorted food stuffs imported
under the cover of Bill of Entry No. 9761979 dated 1.7.2015 re-
determined to Rs. 42,94,724 /- as per the Market Survey report dated
23.7.2015 1s legal and proper or otherwise.

Whether order to recover the Differential Customs duty of Rs.
2,19,941/- (as re-determined above) under the provisions of Section
28(4) of the Customs Act, 1962 alongwith Interest under the
provisions of Section 28AA of the Customs Act, 1962 is legal and

proper or otherwise.

Whether the order for confiscation of the imported goods viz., assorted
food stuffs, totally valued at Rs. 42,94,724/- stuffed in EGSU
9107130 and seized under the Panchanama datd 9.7.2015 at Gala
No. A/11, H. No. 18/3, Choudhary Compound, Purna Village,
Bhiwandi, under Section 111(d) and 111(m) of the Customs Act, 1962
order for redemption fine of Rs. 4,00,000/- is legal and proper or
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otherwise.

(iv) Whether imposition of penalty of Rs. 2,19,941/ (Rupees Two Lakhs
Nineteen Thousands Nine Hundred and Forty One only) on M/s
Mahek Impex, Mumbai, under Section 114A of the Customs Act, 1962

is legal and proper or otherwise.

(v)  Whether the adjudicating authority’s order to enforce the Bond and
Bank Guarantee, executed by M/s. Mahek Impex, Mumbai, during
the provisional release of the seized goods and to appropriate the
same to recover the demand of duties, Interest and Penalties is legal

and proper or otherwise.

5.2 It is observed that on the basis of Intelligence, the consignment of
packaged food stuffs imported by the appellant was subjected to examination
under Panchnama dated 9.7.2015 and it was noticed that the said goods
Imported under the cover of Bill of Entry No. 9761979 dated 1.7.2015 were
assorted food stuff of foreign origin (USA Make) packed in bottles/packets of
different sizes., viz., flavoured baby foods, snacks, salted nuts, fruit jams etc. It
was observed that out of the total 56 items stated to have been declared in the
said Bill of Entry, S0 items were declared to have been covered under the
Notification No. 49/2008-CE (NT) dated 24.12.2008 and the examination of the
goods revealed that neither the MRP/RSP was affixed on the packages of the said
goods. The same appeared to have been done with an intent to evade the
Customs duties by undervaluing them and hence the entire consignment under
the said Bill of Entry was seized under Panchanama dated 9.7.2015.

5.3 The investigation revealed that the appellant had failed to adhere to the
said Notification in entirety inasmuch as the RSP values on which the Customs
duties had been assessed are comparatively lower than the Values found during
the Market survey conducted during the course of investigations. In his
statement, the appellant agreed with the findings under investigations that the
goods in question were neither affixed with Name of the Importer nor the
MRP/RSP, as required under the said Notification, inasmuch as they intended
to affix details of the importer and MRP/RSP on every package before the sale.
The investigation also revealed that the appellant had not registered themselves
with Legal Metrology Department as prescribed for import of packaged goods for

sale in India.

.

i
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5.4 Itis notin dispute that the MRP was not affixed /declared, on the imported
food stuffs as laid down under DGFT Notification No. 44(RE2000)/1997-2002
dated 24.11.2000. Such non compliance of the DGFT Notification dated
24.11.2000 rendered the goods as "prohibited" goods, thereby, making them
liable for confiscation under Section 111(d) of the Customs Act, 1962. This
section applies to goods imported "contrary to any prohibition imposed by or
under this Act or any other law for the time being in force." The Adjudicating
Authority has correctly found that the imported goods do not comply with the
requirements of above notification by DGFT and hence the impugned goods are
correctly confiscated under Section 111(d) of the Customs Act, 1962 by the
adjudicating authority.

5.5 [Itis also established during investigation that the RSP declared in the Bill
of Entry No. 9761979 dated 01.07.2015 was much less than the MRPs
ascertained in the market survey conducted. Thus the value of the goods, as
declared for assessment in the said Bill of Entry, does not correspond with the
actual value. Accordingly the goods were liable for confiscation under Section
111(m) of the Customs Act, 1962. This section applies to goods that "do not
correspond in respect of value or any other particular with the entry made under
this Act." The Appellant’s contention that there was no mis-declaration of value
is unsustainable, as it has been established that the declared value was not the
true transaction value and was intentionally kept low to evade duty. Therefore,
the goods did not correspond to the value declared in the Bill of Entry, and
accordingly the same were rightly held liable for confiscation by the adjudicating
authority under Section 111(m) of the Customs Act, 1962.

5.6 Section 114 A of the Customs Act, 1962 provides that in cases of duty
evaded by willful mis-statement or suppression of facts, penalty equal to duty is
leviable on the person who is liable to pay the duty. The Importer in this case
has evaded the Customs duty by non affixing RSP on the bottles/packages as
well as by deliberate mis-declaration of RSP in the Bill of Entry. The Importer,
therefore, appears liable for penalty under the said Section 114 A of the Customs
Act, 1962. Section 114A mandates a penalty equal to the duty determined under

Section 28 if the short-levy is due to collusion, willful misstatement, or
suppression of facts. As discussed above, the invocation of Section 28(4) is
justified due to the deliberate suppression of the true value. The Hon'ble

Supreme Court in Union of India v. Dharamendra Textile Processors (2008) 13
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SCC 369 has clarified that penalties for certain offenses are mandatory once the
ingredients of the offense are met. Therefore, the imposition of a penalty under

Section 114A is mandatory and justified.

5.7 In light of the comprehensive analysis of the facts, the legal
provisions, the contentions of the Appellant, and the findings of the Adjudicating
Authority, it is evident that the Appellant's transaction value was correctly
rejected, the extended period of limitation was rightly invoked, and the goods
were liable for confiscation and penalties. The Appellant's arguments are not
supported by the facts on record and are rebutted by the evidence from the

investigation.

6. In view of the foregoing, the impugned Order-in-Original is upheld
and the appeal filed by the appellant is rejected.

S
SRAMS/ATTES TED

(AMIT GUPTA)

3reftars _% e Commissioner (Appeals),
Rl W Customs, Ahmedabad
F. No. §/49-174/CUS/MUN/2024-25 Date: 07.11.2025
Qa4
By Speed post /E-Mail
To,
M/s Mahek Impex
Om Apartment, Shop No. 96,
M.J.Phule Market, Palton Road,
Mumbai-400001
Maharashtra.
Copy to:
\}/ The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.
2, The Principal Commissioner of Customs, Custom House , Mundra.
3. The Additional Commissioner/Joint Commissioner of Customs, Custom

House, Mundra.
4, Guard File.
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