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q-o sft Bq qftr fr Frff Bqfrq e AC Ew fr fr qrfr ? frqb qrrl {6
qrfr

' l'hi"
fu-w qq1 3

copy is grantr:d frt:c ol cosl for th<-' privatc usr: of thc pcrson to whom it

is issue d.

mcT{-tr $fttft{s ,n., sff trrrl rzs S d (1) (t,rTffii
FrsFfiRc-d *ffi & qrq-d & se-+r fr ot{ qR 5s en}+ t G{qe d
on-{d {f,{s o-rm d d fs sntcr 61 qrR qfi dr{tq fr 3 rrfr+ & 3rili

*rq-r sfusz€gffi qfus t.Trilfi ffitr-ql, fat rizrerq, (Tttnq frqrr) {T{
cr,f, i-{ ffi 6i g-{fferur oril5+ u-go m.i e.ot B.

Under Scction 129 DD(1)of thc Customs Ac1., 1962 (as amcnded), in respect

] of thc following catcgorics of r:ascs, any pcrson aggricvcd by this order can

prcfcr a l{cvision AJrplication to 'l'he Additional Secretary/Joint Secretary

(Ilcvision Application), Ministry of Finance, (Department of Revenue)

Parliamcnt Str<:c1, Ncw I)clhi wilhin 3 months from the datc of

communication of the ordcr.
jfltsr/Ordcr relating to

+i-s + Fq fr s{rqrfud at{ rTrd.

iny goods importcd

(o.

E
(a)

(

(

(TI

rrrrd fr B{rqrd 6-{+ fu frilS Eril{ fr mr{r ,rqr efri qtd rr;irq

l3ll;r qt s-frft =T 
rrq qrd qT tsE ffirdl B{T;I rrt sflt qri } lfrq 3tffeid

qrd sfrrt c qr+ w qr ug rt'rrdl R{I;T qt rnt rrq qrf, el qwr d otffeid

]Trm fr 6.ft d.

(b)

iany goods loadcd in a convcyance for importation into India, but which arc

not unloadcd at t ht:ir placc of dcstination in India or so much bf the quantity

mqr{;eo" srlqftqq , 1962 & 3{UITq X dqT
-usb qq

Paymcnt of drawback as providcd in Chaptcr X of Customs Act, 1962 and

thc rulcs madc thcrcundcr
.s ffierur r{r+fi q7 Srrd Frqqr+fr d ur5q qqrd fl;il

'lhc rcvision applrcation should bc in such form and shall be verified in s

manncr as may br: spccificd in the relcvant rules and should be accompanibd'

by

6tt &t se,rszo t c-( €.s *ffi i S s{ft{ fi-tffi-Eq rTq 3r{-qR

{s rne{r a1 a qfrqi, frrr+1 \'+. ,6 fr r*ru n-e a1 qrqrilq Eo, fuou
ilfi il{r qrBq.

(a) 4 copics of tl-ris order, bearing Court Fee Stamp of paise fifty only in one

copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(s) qrc-{r Ewr}.fr &" +remr sre{ {d sntcr h1 a sfun
(b) | 4 copies of thc Ordcr-in Original, in addition to relevant documents, if any

(1T) f+Oerrr * ftq o{Ia-fi d} 4 116o,,

(c) 4 copics of t h<: Application lor Ilcvision,
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ol such goods as has not bccn unloadcd at any such destination if goods

unloadcd at such dcstination arc short of the quantity required to be

unloade d at that destination.

ildd {@ drq-e d 3r{rwft

(c)

ffi Bffi{td ss-+1 qiq e1 qrclft efrs s-s &- qrq Frsfufud
rids d+ qrfB( 

,
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(d)

qrul Erri or+ b ftq ScT{_tr orftrkqq. re62 (tlqr iiqffiiral fr
fruffrd qtq d orq r$-(, qts,Eu-s,qefl .:fu ffiu qd }' fi{ & srtftq .rnm B

fr t. zoor-qtsug d ril qraq s.t000/-(FW gs EqR wa ;, *wr rft wrq6 6, g
gq fua Urrdrc b q-crDrfi aora E.em.o at A qFdqi qft gw, qirn rrrn qrq,

drnqr rrqr es of TrRr rilT Fqq gfi f,rcr qr s-g.fr o-q d d tS qts *'srr fr
u.zoor- .:fu qE \16 qrcd fr orlffi d d ots & sq d u. r ooor-

The duplicate copy of the T.R.6 challan cvidencing payment of Rs.2OO/ I

(Rupees two Hundred only) or Rs.1,0O0/- (llupccs onc thousand only; as 
I

the case may bc, under thc Head ol othcr rcccipts, fccs, fines, forfciturcs 
I

and Misccllancous ltcms bcing thc fcc prescribcd in thc Customs Act, 1962 
|

(as amended) for filing a Rcvision Application. If the amount of duty and 
I

interest demanded, fine or pcnalty lcvicd is onc lakh rupccs or less, fees as I

I?s.200/- and if it is morc than onc lakh rupccs, thc fcc is Rs. 1000/-

T<:d vfi-{ {kd qmd fr r{.IIdT r{dl qm-d & sd-{r fr qfr 6ti2

qR rg snt{r fr on-{d qtqw o,-{f,r d d a ftcr{_tr eiftftqc rgez

*1 urfl r,2e q (1) * s{tft{ wYd fr.s.-, q frqrgw., at*q silr( {ffi'
efu +{r 6-r orftf, erRro-tsr }'sqa ffifrq-a qi qr erfts oc *rf,a t
in;=p;a oi 

"""e" 
othcr than thcsc mcntioncd undcr itcm 2 above, any

person aggrieved by thls order can filc an appcal undcr Scction 129 A(l) ol

thc Customs AcI, 1962 in form C.A.-3 bcforc tht: Customs, Excisc and

Servicc Tax Appcllatc Tribunal at thc iollowing addrcss :

oq r{frRq3{lf+-{ur, qfys d-fiq

tqr
fr-d

Customs, Excise & Service Tax

Appellate Tribunal, West Zonal

Bench

Tftqr{-tr, a;dq c€t< {6 E

rns(, EEcld qc[q, B'o-i

FRua+rR g.d, sftTrrdl, sr6rarqrc

380015

Srt{ffi eifqftqq, 1eG2 a1 urt 12e g (G) +' 3{tftq, ficr{;-o eiltrftqq,

&' srq FrsfuR{d go. rior di1eG2 qfr ur{I 12e g (1) +' 3{ttr{ 3{ftd

qrBs-

U
"a-", 

S."tio" tiO A py oi ihe Customs Act, 1962 an appcal undcr Scction

129 A (1) of the Customs Act, 1962 shall bc accompanicd by a fec of -

rr{td fr swfud wffi fr il6i Rrm fu r{nrorfr gTn cirn rrqr {@'

4

5

2ud Floor, Ilahumali Bhavan,

Nr.Cirdhar Nagar Bridgc, Asarwa,

Ahmcdabad-380 016

qM dtfl drrql

6Er{ Sqg.

hcre the amount of duty and intcrcst dcmandcd and penalty lcvicd by any

officer of Customs in tht: casc to which thc appcal rcl'ltcs is llvc lakh rupccs

or less, one thousand ruPccs;

3{ffi fr lffi HrtrA d iil-6i ffi Sqr{-tr 3{Rrrrff trm qirr rrqr {ffi'
slF qrq d?fl ffrnqr ryr (s o1 ro-c qts drcs 5qq fr 3{rf6' d Afrt-{

uqA rErs orts t srltro a d d; qiq EEr{ €qg

1,

rrrfi as a1 r6.q fs iltq 5qq w vr$ 6cdd

$*

({f)

(b) *l1"." tf-r" 
"-ur.,t 

of .lrty and intcrcst dcmandcd and penalty lcvicd by any

officcr of Customs in thc casc to which the appcal rclatcs is morc than

fivc lakh rupccs but not cxcct:ding fifty lakh rupocs' fivc thousand ryPgcs ;

;r#fr ffi".*A fr q-6i Ctff Sqr{ffi 3dffi iln cirn rTqT {-o.
cltr qrq dqr drn-fl rrrfl <-g d ro-c q{rq (rcq 5-qq * srf-q-6. d d;0r)

(rr 69r{ Eqq

(T)

"Y
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whcrc thc amount of duty and intcrcst dcmandcd ancl pcnalty lcvied by any
(c) officcr of customs in thc casc to which thc appcal rclatcs is more than fifty

lakh rupccs, tcn thousand rupces
(q) {s 3iTaIT } E{rd rtf.qorrr }. e.tqi, cii lTg {@}'2, 10 3rfl6{iq{, qEr{-trql

{-o- qE ds frdj( i t, qi qs &',2, 1 o rfir 6{i qr, q6r e-d-d tE E+E fr A, el*d r€T
qlq-rlT 

I

(d) An appcal againsl this ordcr sherll lic b r: forc thc 'l'ribunal on paymcnt of lO%o

r>f lhc dr-r1y rlr:r:ra.dr:r.l whr:r<: riuty or d,ty and pcnalty arc in dispute, or

6. fi''qaarn
ftqqrfrderqs-qts{& frs
u-flq-f{}.frSErq-i 3nilf,{e

lJndcr sc<:tion | 29 (a) of thc said Ac t, cvcry applicertion madc before the
Appcllatc Tribunal-
(a) in an appcal lor grant of sl.ay or for rectification of mistake or for any
othcr purposr:; or
(b) for rcst.oral ion of an appcal or an application shali bc accompanied by a
fcc of fivc Ilundrcd rupccs.
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lrilc No. S/49- 125/Ct,rS/J MN/JI-JN/2025-26

1, Brief facts of the case

1.1 M/s Puneet Industries Private Limited, Plot No. 2286/6, Sardar Park, Opp.

Madhavbaug, Waghawadi Road, Bhavnagar-364OO2 (hcrcin aftcr referred to as

the "Appcllant for thc sakc of brcvity) has filcd thc prcscnt. appcal against Ordcr-

In-Original No. 526/CUS-REF'/2024-25 datcd 08.O4.2025 (hcrcin aftcr relerred

to as thc "impugncd ordcr") issucd by thc Assistant Commissioner, Customs

Division, Bhavnagar (hcrcin after rcfe rrcd to as thc "Adjudicating Authority).

i.2 Thc Appellant had importcd a vcsscl MV SI'EI-I,A Kn ItINA lor brcal<ing up/

recycling at Plo1. No. 12O, Sip Brcaking Y:rrd Sosiya, l).O. Manar, Bhavnagatr and

had filed sell-assesscd Bill ofEntry No.4892267 datcd 03.03.2023 undcr scction

46 of the Customs Act, 1962.

1.3 There were.some dispute with regard to asscssment of customs duty of the

Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) containcd in Bunker Tanks

inside/ outside the enginc room of thc vesscl. lmportcr claimcd that Fuel and Oil

contained in Bunker Tanks inside/ outsidc thc enginc room olthc vessel was to

be assessed to duty undcr CTII 89O8 along with thc vcsscl. Howevcr, thc

Department, was of the view that Fucl and Oil contained in Bunker Tanks were

to be assessed to duty under respective CTH of Chaptcr 27 and accordingly the

bill of cntry was assessed to duty of Rs. 1,12,O6,401 /-. 'lhc respectivc Bill of

Entry was assessed provisionally for want of original documcnts'

1.4. Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11a51/2022 dared

17.1o.2022/O1.12.2022 has hcld that thc oil containcd in thc Bunkers Tanks in

the engine room of thc vcsscl is to bc asscsscd to duty undcr C'I'H 89O8, along

tar he vessel coming for brcaking up. Furthcr, in adht:rcncc t<: aforcsaid ordcr

le CESTAT, it has been decided by thc Assistant Commissioner, Customs

, Bhavnagar in Final Assessment Ordcr No. 241 l2468076lSBY /2024-

23.1O.2023 that Bunkcr Tanks containing oil arc to bc trcatcd as part

el's machinery and the Oils contained in them arc to bc classified under

,1.

s

S

cTIl 8g0U alongwith thc vcsscl, as covcrcd undcr para 2(b) of circular no.37 196-

cus Datcd 03.07. 1996. Thc bill of cntry was linally asscsscd to duty of Rs.

1,11,16,6781- vidc I'-inal Asscssmcnt Ordcr No. 74812536639/SBY/2023 24

dated 20.03.2024 passed by thc Assistant commission<:r customs Division,

B havnagar.

1.5 Consequent ro Final Assessment ordcr 74812536639/SBy /2023-24 dated

20.O3.2024 passed by the Assistant commissioncr, customs Division,

lvls

u t!
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Bhavnagar, t.hc Appt:llarnt filcd a rr:iirnd claim of Iis. 76,03i:/- undcr Scction 25

ol thc Customs Acl , I962.

1.6 1'hc AdjLrdi<:alirrg Authonl.y obs<:n,cd 1.ha1. thr: Appcilant had lailcd to provc

thc incidcncc of custonrs duty has not bi:cn passcd on to eLny othcr pcrson and

this thc Adjudicating Authority vidc thc impugncd ord<:r srrnctioncd thc rclund

of Rs. 76,036/ in tonn:; ol Scction 2'-/ ol l:hc Customs Act, and crcdited thc same

to Oonsumt:r Wclfarc I,-L.rnd.

1.7 Br.:ing aggricvcd by t.hc impugncrl order, the Appcllant 1:referred the present

appeal.

2. Ground of Appeal submitted by the Appellant

2.1 'l'hc Appcllant submittcrl thart thc in.rpugncd Ordr:r in-Onginal issued by

thc rcspondcnt authorit.y is not proJrcr, rightcous, just and not in accordancc

with thc provisions of thc Customs Act, 1962, (thc Act), Customs Rulcs, (thc

Ilulcs) and inslruction/circular issucd from f.imc to 1.imc by thc CBliC, and CBD.I.

(Oustoms), Ncw i)clhi. 'l'h<: impug.cd ordcr appcars tol.ally rvrong and iniquitous

thcrclorc thc samc nccds to bc quashcrl urgcnt.ly and t.o issue timcly

rt:licf/ immunity to 1.ho appcilant sympathcl.ically mainly on thc following

grounds. Thc synopsis, lacts and grounds contcndcd in the prcscnt appcal memo

arc r:ompcndiously surnmarizr:d as undr:r whir:h lcads to liling ol this appcal. The

IIon'bl<: Commission.r of Customs, (Appr:als), Ahmcdaba<i is thcrcby highly

praycd 1o kindly cxaminc thc following various law protccting grounds dcvelopcrl

by thc appellant lor kind cxamination wrth rcfcrcncc to thc provisron as laid

down in thc Act & thc llulcs, and to consider it sympathctically as well as on

mcrits while dcciding thc prcscnt appcal and to issuc a judicrous and tim
ordcr ultimately grant.ing immunity to a bonafide unit which the respo ent

authority appcars complctcly lailcd in this case

'),

2.2.'I'hc Appcila,t subn'riflcd thar i1 is known 1o all and an undisputcd as wclt

zrs admitted facl thal in ship r3rr:aking yard, Alang thc pattcrn and practicc to
dccidc the salc vaiuc .f a imp.rt of a vcsscl is mainly basecl on the formula i.c.
"As rs whcrc is iiasis " 'l'rc total valuc of a vcsscl/ship which includcs Ship itself
as wcll as ship's stor<:s .ncl Llalarrr:r: ilunkcr/fu<:l if any as availablc on Board of
thc vcsscl on its import tirnc. 'r'hc import sale pricc is bcing chargccl and
rccovered per I-D'l of thc concern cd / rcspcctivc vcssel for thc cntire vessel. In
othcr words, no scparatc pricc on balancc storcs and Bunkcr/fucl is bcing
chargr:d and rccovcrcri scparal..ry b.y 1.he lbrcign sclrcrs. Sir, so far Assessment
practicc is conccrncd ror a ship rmportcd for Breaking purposc at Alang at the

t,

lr
t&\i
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I;ilc No. S/49- 125/CLJS/.lM N/l UN/2025-2(r

material time for Customs classification and Assr:ssmr:nl of thc Customs dutv

was as follow:-

(i) That thc vesscl was bcing classiilr:d undcr t hr: Ct.tslorrts 'l'ariff I I<:ading {C'l'H)

89.08 of thc Customs Tarilf Act inr:h-rding Ilunkcr/ fr-rcl oil storr:d and containcd

in thc insidc sloragc tanks of thc cngine room dcpartmcrll of'thc vcsscl and

(ii) as against rest of thc balance I3unkcr/ lucl as containcd and stored in thc

outsidc tanks of cnginc room dcpartrncnt of tht: vcsscl was t.o bc classificd undcr

its own ments say undcr C'l'H No. 27. I0 of thc 'I'arill Act.

(iii) 1'hc eatable and othcr storcs if any in balancc and as availablc wcrc also

be ing classifie d on its own merits.

2.3 This (abovc said) was thc pzrttcrn anrl pra<:tit:t: of classification and

nssessment of Customs duly frtr a v<:sscl irnport<:cl ftrr brr:aking purpos<: was in

forcc during thc past pcriod prior and sa-V up to thc yo.lr to 2016 17. Flowcvcr

during the year 2O76-17 onward thc dcpartmcnt barscd on <:<:rtain instructions

from highcr authority changcd thc pattcrn of r:lassification and Asscssmcnt of

customs duty in as much as thc Bunker/ fucl storcd and (rontaincd in tht: insidc

storagc Tanks of cnginc room dcpartment of thr-' vcsscl wets ordcrcd and thcrcby

startcd to bc classificcl undcr its own mcrit.s say undr:r O'IFI No.27, l0 and

proposcd to be chargcd customs dut.y at thc appliczrblc ra1.c of customs duty as

framcd/dr:fincd uncicr C]'H No. 27.1O., and as a follow<:d up action thc

dcpartment ha<l startcci to issuc of a sp<:aking ordt:r in all past cascs lo thzlt

cffect proposing changcd in classification and lcvy cll'diif<:rcnlial Customs duty

if any to that cxtcnt say undcr c'l'H. 27 .l 0. 'l'hr: Appcllant and othcr ship

brcaking units was at thc matcrial time wantt:d to clcar thcir v<:sscl for bcaching

during high water trdc and to avoid cxprcss Icgal clisput t: with thc dcpartmcnt

classified the Bunk(:rs/oil storcd in th<: insidt: tzrnks of thc t:nginc room

epartment of thc vessel under cTH No. 27. 10 as strictly dirccted by the local

t

\ ltl
s authority. Sir, thereforc customs duty paid on such diffcrential amount

er/oil stored and contained in thc insidc storagc tanks of enginc room

ent of the vesscl, undcr protest rcscrving right to claim it in futurc as

The assessment was madc provisionally for want of original import

cumcn ts and chemical test of thc rcspcctivc Bunkcr/oil itcm as discussed

above. Thc said spcaking ordcr was issucd to othcr ship []rcaking units was

chailenged before the higher Appcllate authority up to thc door of thc Hon'ble

CDSTAT, Ahmedabad which finally resultcd in favour of thc Assesses/ship

Breaking units of Alang/Sosiya, who had filed an appcal as discussed in the brief

facts of the case as narrated above. Sir, in this circumstances whatever

differential customs duty (on highcr side) paid carlicr by thc Appellant was paid

under protcst and said disputcd amount so paid was not shown at mate rial timc

I
ULD"""1

Jt
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anywherc in Appcllant's financial llooks of Accounts/l-odgcr oto... 'fh(r erpp<:llant

zrs r,,,cll as llcsponclr:rrt aul.hority aL ntatcriai timc was alsc, nrll l<nowi ng / arvar<:

whcthcr thc appr:als so filcd in 1.h<: rnzr1.1cr will fall in iavour of thc Appcllant or

othcrwist:. Sir, linally dunng linal asscssment on thc basis of CDSTAT,

Ahmcdabad s abovc cliscr.rsscd orrlcr tht: Bill ol cntry of thc Appcllanl found

cr:rtain portlon of (luslorns dr-rly rocovcrod in cxccss by thc dcpartmcnt and as a

followcd up aclion issut:d t hc liinal Asscssmt:nt ordcr (FAO) as statcd and

discussctl rn dcplh as rLbovc arrd thcrclorc thc prcscnt rcfund arnount arisc and

claimcd by thc App<:lla:rt. Sir, thcrcforc, both thc sidc it was not cxactly l<nown

right from br:ginning whcthcr how and whcn disputcd issuc will bc linally solvcd

and sct1.lr:d by thc Appcllatc aL.rthority and conscqucnt upon paymcnt involvcd

will br: solvcd / sr:1tk:ci by thc Flighcr Appcllatc authorilics and conscqucnt upon

rcfund of cxcoss payrn(:n1 of Customs dul.y will arisc. Sir, l.hcrcforc undcr such

an untoward situation as wcll as unccrtain situation thc Appcllant has not

shown thc dispulcd amounls so paid as "lRcccivablc" from thc Govt., in future in

lhcir Ilooks olAccounts ancl kdgcr t:1c... during thc rclcvzrrrt finani:ial ycar. Sir,

cxccss pzrym(:n1. o[ (]rrst.orns rlr.:l.y c:amr: to thc knowlcdgc ol lhc Appcl1an1 as wr:ll

as lhc rr:spondcnl aL-rlhority only aftr:r issur: and rclcasc of thc l,'inal Asscssment

Ordcr (IIAO) which has bccn issu<:d purcly on t.hc basis and guidchncs of thc

I-lon. Tribunal ordcr as discusscd abovc.'l'hc appcllant has therefore filcd thc

subjcct Ilcfund clarm which has bccn objcctcd by thc departmcnl in thts way

and dcalt with as discusscd in thc subjcct. OIO.

2.4'lh<: Appcllant fi-rrthcr slrbmittcd that on simple pcruseLl of above untoward

situntion depictcd by thc Appcllant it abundantly leads to provc that thcrc is no

any scrior:s faul1. or mislakc has bccn occurrcd by l.hc Apocllant. in this entirc

subjccl issuc br:ing 1hr: Appcllant was not. awarc and surc about final

outcome/ rcsult of thc various Appeals filcd for thc disputcd issue eithcr it

j
bc rcsultcd in cxccss paymcnt. madc of thc Customs duty and Refund t
will arise. Similarly, dcpartmcnt was also not aware about decision.

Appcllatc authority/'i'rirunal. Sir, a1 this stagc thc a rpclla-rt respcctlully prays

a practical rcrncdy t hat thc appcllant is quite rcady to pa-y the appropriatc 
__

arnount Of incornc 'l'ax on thc Rr:fund arnount ol cxccss payrncnt rs involvcd in

t his czrsc if thc propt:r rrnrl appropriatc authority passcs aa ordcr granting th<:

appellant's prcscnl rr:fund amount involvcd in this Appeal casc. The appellant is

also rcady 1o givc an undcrtaking in this rcgard whcn propt:r and suitabk: order

will bc issucd by thc Appr:lla1c authority. Thc action ol tec Appcllant by not

showing this arlount .ls r<tt:<:ivablc lrbm Govl., irr thcir Books ol
Accounts/documcnts/i-cdgcr ctc. during rclcvant financrar year was not done

studicdly and it is in thc naturc of vcnial error thcrcfo.c it may kindly bc

t"No1ti
'J

,

Page 8 of 22



l;ilc No. S/49- I 25/(ltJS/JM N/J LJN/2025-26

considcred to be a bonafidc and gcnuinc rnislak<-' on thc parl ol t hc Appcllant.

Sir, thc Refund amount in t his casc is not a rnc.rgrc or srnall onc but it is

considcrablc high and loss of such big amount would bc provcd as a grcat

financial loss to thc Appellant. Sir, such aotion of not paying our legitimatc

amount but to bc crcditcd to Consumcr Wcllarc Iiund has its dccp rccurring

cffect on thc Appcllant's company's finanoial status bcing prcscntly therc is No.

of Bill of cntry of thc appcllant arc still pcnding with thc r1t:part mr:nt wail.ing lor

final assessmcnt and il such advcrs<-' dccisiorr js t.akr:n in r:vcry <:arsc by thc

dcpartmcnt it will complctcly damagc thc App<:ll:rnt's financial position and dc-

track the busincss factor bcing thc amount was p:rid b-v all lcgitimate way and

shown as dcbit at rclcvant timc in thc appr:llant's rclt:vnnt firtancral Bortks ol'

Accour.rts/ dor:umcnts / lcdgcr ctc.. Sir, such situat.ion will trlso crcatc a dismal

and cripplcd atmosphcrc for the busincss of thc appcllanl. it is rcitcratcd that

such advcrsc dccision has a rccurring effcct on thc Appcllant firm and would

crcate a dismal atmosphcrc in Appcllant's busint:ss factor and activitrcs. 'l'hc

Appcllant furthcr submittt:d that such dccision of n<;1. paying thc rcfund amount

to the appcllant will dcfinitcly cripplcd thc busincss ol tht: Appcllanl. 'lhcrcforr:

thc Appcllatc authority is highly praycd to kindly int<:rvt:rtc in this wholc mattcr

considcring iL Appcllzlnt's bonafidt: and trivierl mislilkc an<l 1.h<-'rcby to issuc an

order ultimatcly granting Rcfund amoun[ involvcd in this casc which may solvc

thc appcllant's financial situation and thc appcllzrnt. will strongly stand in tht:

global Ship Breaking market as well as loczrl markct in thc prcscnt <;risis

days / era.

2.5 The Appellant furthcr submittcd that it is obscrvcd by thc Appellant that the

Respondent authority actually dcsire to know from the appcllant that thc duty

amount so claimed in this subjcct casc as Rclund has been shown as

"RECEIVABLE,' in the Balancc Shcct or othcrwisc and that such amount has

'i"d n as "EXPENSE" in thc Appcllant's profit and loss accounts. Sir, in this

the appellant wish to point out that having shown as "RECEIVABLE" in

al Sheet or having shown as "EXPENSE" in profit and loss accounts docs

"n o facto lcads to a conclusion that incidcncc of duty has bccn passcdonlo

appellant's Buyers or any other person(s)' Sir, in this bchalf thc appellant

firmly rcly upon thc rc<:cnt dccision in thc casr: of M/s. chambal Fcrtilizcr and

Chcmicals Ltd., V/s. Commissioncr, CGS'I', Udaipur \2023) 171) G S T L l T l

(Tri-Dcl), in which it has bccn hcld by thc Ilon'blc 'l'ribunal that "Fact is that

amount dcpositcd was accountcd as cxpcnsc in thc prolit and loss account coulcl

not bc madc basis to hold that thc incid<:ncc ol duty has b<--crt passcd"

2.6. ^fhe Appellant furthcr submittcd that thc quantity of oil and Fuel, is/are

incidentally imported with thc Ship not as a rcgular import cargo are bcing sold

J
\

*
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by th<: app<:lianl as a b-\' products only arising out of activily of Ship Brcaking.
'l'hc Appcllant mcnlioncd that all houglr dr-rt.y is chargcd by thc Custorns

dcpartmcnt on th<: v;rlut'nol.ifir-.d to thc Sl.r1c'l'rading Corporation (STC), ONGC,

IOCL r:t.c.., thc acl.uzrl valuc at which Iucl and oil arc sold by thc Appcllanl. in thc

rnarkr:1 is rruch lowcr as this fucl arrd oil arc in lhc naturc of l}.rnkcr (Iicmnant

fucl) and not as a frcsh stock.'l'hc appcllant. hcrc submils thzrt rcmoval of fur:l/oil

is morc in thc natrtrc ol r:omplying with thc rcgulatory norrns arnd as su<:h

zlll hough its clcaran<:r: lct<:h no duty incidcncc is chargcd and rc<:ovcrcd lrom thr:

Iluycrs/pcrson(s). Sir, sincc thr: orrsloms duty paid on such fur:l and oil alt th<:

timc of import. of ship do not form a part of such ilcms, thcrclorc th<: appcllant

firml,v says and sulrrnir t hal r hc qLrcsl.ion ol appiicability r:l' bar of unjusl.

cnrir--hmcnl dor:s nol arist: in 1.hc I)rcscnt carsr:. Sir, it is aclmitt.cd ferct t hat th<:

appcllanl had not inrporl<:rl cxc'lusiv<:ly said l3unkcr/oil itcms ars import but it
was affiLal.cd it<:m inrJr<;rt.<:d with thc vcsscl bcing no vcsscl can run in mid sca

watcr without appropriatc, sufficicnt. and adcquatc quantitv of Bunkcr/oil. sir,
t hr: appcllant strongly rcliancc upon on a .ludgcmcnt of Iligh court in thc cast:

ol Commissionr:r of (1. I.-x. V/s. Advancc Stccl 'l'ubcs Ltd.,

2.7 'I'ttc A;:pcllant furt hcr subrnittcd t hat it is also aclmittcd and undisputcd fact

zrnd known to all and also univcrsally provcd tl-rat thc Appcllant hacl in fact not

irnporlcd cxclusivcly sairl quanlity ol Bunkcr/oil itcms as an import itcm but jl

was rt'<:civr:d as an alfil;:r1r:d itr:rn imporl.cd wit.h thc vcsscl bcing no vcsscl can

run in mid and higlr sc.,l wal.cr wil hout appropriatc, suflicicnt and adcquatc

qLlanl ity of Bunkc:r/c>il. 'l'hcrc[orc bcforc passing an or<1cr-in-Appeal, thc
appcllant highly prays t:r:r1 this vital point may kindly br: sc;-ccncd carelully and

t hcn 1.o dccidc thc subjt_.ct appcal to rcmovc l.hc unnc<;cssarv and

injusl.lr:c crcatcd by t hr: Iir:spondcnl arrl.horitv.

2.8. 'l'hc Appcllant lurrhcr submitt.cd that as demandcd b-y the lft:sJ:ondcn t

authority the appellant had obtaincd a certificate datcd 2l .og.2024 l""rcj:ty
thc Appcllant's Company's Chartercd Accountant lJcmant R. Shah & Co.,

Ahmcdabad, (A copy is lrncloscd hcrcwith) and had also submittcd to thc
Rcspondcnt authorily carricr bclorc passing thc subjcct oro. sir, in the said
ccrtificatc it is spccifically statcd and ccrtificd by the said c.A. that in this subject
case the customs dut.y claimed as Rcfund by thc claimant/Appcllant, the duty
involved therein has nol bccn passcd on to any customers /Buyers/persons at
thc time of selling of thc said disputcd goods in thc markct. Sir, thcreforc thc
appellant strongly bclicvcs that on thc basis of the abovc certificate thc doctrine
ol unjust enrichmcn. docs not attract in the present case. sir, kindly examine
thc contcnts/tcxt of thc said ccrtificate and regal element sympatheticary with
rcference to thc ccrtificatc issucd by thc abovc c.A. and thercby to alrow the

u n lr ru.Iir I
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prcscnt appeal ultimatcly to gr.r.nt thc sr-rbjccl llcfu,d.rr,ornt carly wrth cluc

interest duc thcreon. Srr, thc saicl ccrt.ilir:at.t: was carli<-.r sL-rbmittcd to thc offir:r:

of the llespondenl authority by lhc appcl,,t.. Sir, h.wcvcr thc respondent

authority ignorcd the abovc ccrtificatc and nol. passcd thc prt:scnt rcfund claim

for cash payment. Srr, thereforc it clcarly prov(-.s that thc authoril.y has also

damagcd the sanctity of thc provrsions of the statut.c. Sir, morcovcr no pcrsonal

hearing was allowcd to thc appcllant to discuss thc vital issuc with cfficacious

manncr by thc appcllant or his consultant or to thc abovr: c.A., with rcfcrcncc

to thc abovc certificatc and issued thc prcscnt olo in lully arbrtrary manncr and

financially damaged thc appcllant.. 'l'his vital point rnay l<inrlly bc cxamin<;d whilc

drsposing thc subjccl. appcal.

2.9 Thc Appcllant lurthcr submil.tcd that in thc prcscnl casc thc appcllant has

claimed refund of Rs.76,036/- right from bcginnr,g .nd claimcd thc amount

aftcr dcductrng thc amount of Icsr availcd as an lnpllt crcdil. Sir, howcvcr it is

clearly cstablishcd that the ltcspondcnt authority totally 1ailcd t.o noticc this vital

point and issucd thc subjcct FAO without obscrving and dcducting thc IGST'

amount availcd as Input crcdit by thc appcllant and thcrcby committcd a grcat

mistakc while finalizing thc subjcct FAO and bcforc i1. is issucd. Sir, thcreforc as

discusscd abovc thc said authority has no right in thc c.ycs ol lcgal to issuc

correction in amount so calculatcd carlicr in his l,-AO and altcr issuc of his

subjcct IrAO. Sir, thcrcfor<: thc subjcr:t O 10 is totzrlly issrtr:d wi1.h zrn unlawfill

manncr and requin:d to bc dismisst:d.

2.10 The Appellant further submitted that ccrtain vital, prccious and mcritorious

words/stricture which has becn exprcsscd and passcd in various

ouncemcnts and verdict issucd by the highcr judicial forums while dealing

ain idcntical cascs of rcjcction o[ rcfund amounts of incentive sch<:rnc

*
...that substantive compliancc is sufficicnt whcrc factum of import duty

grant Rcfund oI import duty schr:rnt: bcing a bcncficial schcmc, it should br:

interprctcd Iiberally and asscsscs or cxportcrs should not b(-. disappointcd for a

rninor lacuna".

{B) .. . 'that substantivc bcncfit cannot bc dcnicd b-y thc authonty for mcrc

tcchnical violation whcn othcr vital ingrcdicnts arc complicd by thc asscss".

(C)........,..."that Rcfund olimport duty if any paicl on thc importcd goods cannot

bc dcnicd whcn thc sufllcicnt. prool ol rr:c<:ipt of dut.y paid goods and its

subscqucnt salc is availablc with thc assess'.

r
\ \J
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(D) CCE 2OO1(128) DVI-496 (CEGAT SMB) in thc casc mattcr of M/s. Supreme

Industrics V/s. CCEwhcrein it was pronounced by thc Hon. Tribunal as under;

"lir:lirnd of irnporl /cxporl dulv is a bcncficial piccc ol )cgisla1.ion, dcpartmcnt is

cxpc<:1cd 1o lakc ar libcriLl vir:w in r:asc of lcchnical violations

2,1 1. 'l'hc Appcllant fur|hcr submrtlcd thert it is csl.ablishcd in law parlance as

undcr whrch has to bc st rir:t ly a<:ccplcd, appli<:d and c:onsirlcrcd by all the

<:orrr:crncd adjudicalrng authorit.ics [or sak<: of maintaining, sanctlty of thc law

and also r:onstitution of India.

"that cvcry powcr cithcr sl.atutory or undcr cortlmon 1aw must be

cxcrciscd by thc authority lawfully, rcasonably and in good faith. If the power is

cxerciscd unlawfully, improperly, unrcasonably or in bad faith, the excrcise of

power is bad and thc action illegal. Thereforc, the adjudicating officer has to

cxercisc powcr bonafidc and in good faith in accordance with law."

F-ur1hcr, "lt. js also wcll scttlcd law t.ha1 whcrc an aut.hority makcs an order

in cxr:rcisc of a quasi .judiciaJ funclion, it must rccord its r( asons in support of

thc ordcr i1 makcs '

2.12. 'lhc Appcllanl hrrr hcr submittcd tha1. in thc sr,rbjcct r;asc thc rcspondcnt

authority has not applir:d tho etbovc formula in word and sJririt as wcll as not

cxcrciscd hrs vcst.cd powcr propcrly and in good failh whilc disposing thc prcscnt

casc.'lhr:rcforc, whalc:r,r:r unlawfr:1 al.tcmpt and attitudc shown whilc drsposing

thc prcscnl. casc by thr: rcspond<:nt authority may kindly b(l rcmovcd promptly

by allowrng t hc sub-jt:cl appcal of thc appcllar-rt rvrth conscqucntial

rr:lir: f/ immunity. :.

't,

2.13. 'l'hc Appc-.llanr lurlhcr submirlcd that in Iight ol 1hc appcllanl.,s abovc .' 
-.

submission which is purcl-y basr:d on fa<:tual situalion of thc cnt.irc casc mattcr, '.

thc appcllant is surc 1.hat thc Appcllatc Authority will bc fully agrced with thc

appellant's abovc submission / rcply as wcll as contcnts notcd in various judicial

pronouncements as discussed abovc. Howcver, if any doubt is still pcrsisted in
the mattcr thc appellant is ready to explain in person with cfficacious manner

with any further rccords and submission rclatcd to prescnt rcfund case if any or

as dcmandcd by thc Appcllatc authority. sir, thercforc, it is highly requested to

kindly grant a chancc of pcrsonal hearing before deciding the present appeal.

2 14. Thc Appcllant furlhcr submilt.cd that thc grounds .:xisting in present

appcal ancl as dr:pir:1r:d or dclinr:atr:cl b.v l.hc appcllant arc on its prcliminary
sludy and r:xamination .ppcars quitc gcnuinc onc and thercfbre the appclrant is

t
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approaching bclore thc Appellatc Authority for spccdy -justicc in the cntirc casc

issue. Sir, the appcllant is a vcry old asscsscs of tl-rr: C. llx. & Customs

Departmcnt and also vcry old in thr:ir J)rcscnt busincss. Furlhcr thc t:ntin:

management of thc appcllant is also wcll convcrsion with t hc cntirc ntr:chanism

of classification, asscssmcnt, Il<:fund and paymcnt oi-varior.rs irnport dutir:s and

Govt., ducs of any dcpartmc-nt/agcncics. 'l'hcrolorc, lhc prr--scnt petition is not

lcading with thc routinc and casual rcasons and with a sol<: purposc lo dcvclop

any unduc dispute and litigation with t.h<: d<:partmcnt and ultirnatoly to g.rin

bcneflt. But thc appcllant in lact is in poss<-.ssion of r:r:rtain vaId, cogcnl,

unimpcachablc, concrctc and lawful rcasons/grounds and documcnts as

contained in thcir prcscnt casc and also larrly and honcstly discussed in thc

aforcsaid various Para. In addition to thc abov<:, it is also submitted that barc

perllsal of statemcnt of facts it dcfinitcly transpircs that il was not a dclibcratc

attempt ol the appellant to submit rolund clairn '"vi1h dcfcr:tivc documcnts and

avail rcfund amounl. with unlawful manncr and subst:c1ut)rltl-y to dcvt:lop unriut:

litigation with thc dcpartmcnt bcing thc appcllant is lully maturcd and

constantly cngagcd in thcir prcscnt. busincss activitics and thcrcforc thc

appellant ncver contraven<:d thc statutory provision intcntionally. Th<: appcllant

has dcvclopcd thc prcscnt pctition for sakc oljusticc and lht:rclorc rcqucstcd to

c<lnsidcr thc rclicf as be ing praye d in thc prcsent pt:tition. Thc appcllant has

lairly disclosed and dt:lincat.<:d all thc rclcvant. fa<:ts, situations and

circurnstances of thc casc with all csscntial and cog(lnt documcnts it is now up

to thc appcllatc authority to glcan it and pass a judicious order granting

immunity to thc appcllant bcing thc prcscnt casc is qr.ritc fit on rncrits lor

acccptancc.

2. 15. The Appellant lurthcr submittcd that thc balancc of convcnicncc is entircly

favour of the appellant and therefore finally prays that thc impugned order of

Spondent authority to bc sct asidc as praycd and to allow thc prcsent

th consequential relicf to the appcllant which is thc cxact nced of thc

t. Sir, finally the appcllant has full crcdcncc on thc Appcllatc Authority

* * ll takc out thc appcllant from prcscnt crux and tanglc situation (0). Sir,O

stly to sum up thc issuc the appcllant rcscrycs his/their right to

his/ theiradd/ annul/ inse rt/altcr/ dclete/ cngraft/ modify/ and to amplify in

above rcply at any timc but before dcciding thc appcal finally.

2.16. The appellant thereforc cravcs leave s to pray bclorc thc Flon. commissioner

(Appeals) Customs, Ahmcdabad.; Rclicf claimcd in appcal:

(i) To set aside and quashed the subjcct order in-original (o10) No 526/CUS-

REtt 12024-25 dated 08.04.2025 passed by thc Assistant commissioner of

Customs, Bhavnagar (i.e. Rcspondent authority) undcr which the Appellant's

t
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Il(:lund clair ol ItsT(r,0i)(r/ was sanctioncd but inst.cad ol paying it. by crcdit in

1.hr: Bank accounts ol'1hc Appcllant or in cash, ordcrcd to bc crcditcd to thc

Consum<-.r wcifarc Iilrncl rrnrlr:r thc provisions of Sr:c1.ion 27 0l thc Cl.tstoms At:1 ,

and thcrcby pitsscd 1cl1.rl in.luslicc 1.o tht: appcllanl.

(ri) cons<:qucr)t upon kindly to issu<: rclicl and immunity to thc appcllant as

pcrnritt.cd undcr thr: law and lo pass such ordr:r that 1.hc lcgii.rmatc high arnount

o[ thc llcfund may br: prtid by thc llcspondcnt au1.hori1.y rmmcr]iat.cly wi1.h duc

inlcrcsl., duc thcrcon at lhc applicablc ratc of intcrcst.

(iii) 'l'o cxaminc thc tcxt. of 1.hc C.A. Ccrtilicatc dalcd I I .01 .2025 filcd with this

appcal and to examinc, 1o acccpt and also to considcr the said ccrtificatc lssucd

by thc: cl'rartcrt:ri Ar:r:our.rlan1 ol t hc Appcllant and finally to allow thc subject

Rcfund casc.

AND (iv) 'l'o granl pcrsonal hcaring to thc appcllant.

3. PERSONAL HEARING:

OpJrortr-rnity of J;crsonal hcnring was grantcd 1.o the Appellant. Shri Rahul

Gajcra appcarcd lor pcrsonal hcaring in virtual modc on 02.O7.2026 whcrcin hc

rc-itcrated writtcn submission filcd during thc appcal.

4. DISCUSSION AND FINDINGS:

4.1 I lind that thc datc ol thc impugncd order is 18.04.2025 and the Appellant

filcd appcal on 04.06.2025 thcrcforc, thr: appcal is filcd r.t cll within thc timc

pcriod of 60 days prt:s<:nbcd undcr l.hr: provisions of Scction 128 of thc Customs

A<:t, 1962.

4.2. I find thal t.hc matl.cr pcrlains 1o thc jssuc of rcfund thus thcre is no qucstion

of prc <icposil ol 7 .5'l' of clLrl.y <jt:man<-lccl as prcscribcd un<lcr Scction l29D ol

thc Cusloms n cl. l9{)2.

4.3 'l'ht: ()t.rsl.oms I)ivision Officc, tshavnagar was rcqucstcd for submrssion of

oommcnts of thc appr:al filccl by thc Appcllant vidc lcttcr Oa.O7.2025 but no

commcnts havc bccn rc:c<:ivcd by this officc t.ill datc thcrcforc, I am takrng up thc

issuc lor decision bzrscrl on thc fact.s of thc casc and documentary evidcncc

avarlablc on rccord.

4.4 I havr: carr:full.v gonr: t hroullh t hc casc rcr:ords, shovr causr: noticc and

<:orr<:sponding ordr:r passcd by thc adjudicating authority and thc defcnse put

forth by the Appcllants in thcir appcal. The followinll issucs arisc' for

dctcrmination:

u
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i) Whethcr thc Appcllant is cligiblc lrrr rcfurrd ol lts. 76,036/ by dircctly

crediting it to thcir bank account inst<:ad of crediting the samc to

Consumcr Wclfarc lf u nd.

4.5 It is observr:d that t.hc appcllant had rnrportr:d vcsscl for brcaking

up/recycling and filed l3ill of Dntry No. 4892267 datcd 03.03.2023 under Scction

46 of the Customs Act. 1962.'['hcrc was disputc in rcsp(]ct of classification o1'

Fuel and Oil (Fuel Oil, Marinc Gas Oil, l,ub Oil), which was scttlcd by th<: Hon'blc

CESTAT, Ahmcdabad, vidc its Ordcrs Al | 1792 l lA5l /2022, datt:cl

17.1O.2022/01.12.2022 whcrcin it. was ht:ld thzll th(r oil <:ontaincd in thc

[]unkers 'i'anks in thc cnginc room of thc vcsscl is to bc nsscsscd to duty undcr

CTH 8908, along with thc vcsscl for brcaking up. 1'hc 13ills ol t')ntry wcre assesscd

provisionally. Subscqucntly, thc llill of I!ntr.y was finall-v asscsscd vidc I'-rnal

Asscssmcnt Ordcr No. 748/2536639/SBy 12023 24 datad 20.O3.2024 passcd by

thc Assistant Commissioncr, Customs Division, Bhavnagar. Conscqucntly, thc

appcllant had filcd rcfund claims along with Ocrtificatc datcd I ].01 .2025 issucd

by C. A. M/s Hcmant It Shah & Co. whcrcin it is statcd t.hat thc Appellant had

paid Customs duty of Rs. 1 ,12,06,4O1l - (comprising of IGS'l'ol'Ils. 1 ,10,33'910/

and Customs Duty of l?.s. 1,72,491/-) on 04.O3.2023 for imporl. of said vcsscl.

'l'he Ccrtrficatc also vcrificd that out of total Custorns dr-rtv of Its. 1 , 12,06,40 1 /-,

tfrc Appcllant has t.akcn Input 'l'ax Crcdit of IGS'l' amotlnt of Ils. I ,l0,33'910/-

chargcd total amount of customs duty of lts. 1,72,49l /-{comprising of I1s.

1,56,81O/- as Basic Customs Duty and Ils. 15,68 I / as Customs SWS Ccss) to

profit and loss acr:ount as cxpcnditure, and an amounl of Nil as rcccivablc frrlm

CuStorns DCpart.ntcnt undcr hcaring of currcnt aSSCtS or Ioans and advanccs in

the balancc shcct lor thc financial ycar r:ndcd 31.O3.2O2:\. 'l'hc ccrtificatc furth<:r

vcrificd that this rcccivablc amount of lls. Nil has bccn carricd forward in thc:

audit rcports in thc subscqucnt financial ycars till datc and thcrcforc, it is

l(:d that incidence of Customs Duty ol Rs. 76,036(comprising of [?s'

/ as Basi<: Cust.oms l)uty and Iis. (>9 12/ as SWS Ccss) claimcd as

has not bccn passcd on to zrny othcr pr:rson.

!
{. *

Thc adjudicatlng authority has on scrutiny of thc rcfund claims observcd

that thc Appellant has submittcd cA ccrtificatc whi<:h ncithcr discloscd thc

details of supporting documcnts on thc basis of which such ccrtificatc was

issued not financial rccords viz. copy of Auditcd Balancc shcct ctc. had bccn

provided. In this conncction it is observcd that thc lloard in its circular No.

07 l2oo8 datcd 28.o5.2008 has strcsscd upon thc nccd to go through thc dctails

of auditcd Balancc Shcct and othcr rclat<-.d financial rt:cords, ccrtificatc of cA

ct.c., which arc rclicd upon, to vr:rify as to whct.hcr tht: burdcn of duly ancJ

intcrcst as thc casc may bc, has not bccn passcd on to any othcr pcrson as for

ui a!
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thc doctrinc oi urrjusl. r:rr rir:h rnt:nt. 'l'hc lindings of tht: adjud:cating authority irt

thc rrnpugncrl ordr:r is:rs urrclcr:

"7. I I ha.ue gone throuqh the case lctrt,t and. Circular cited by the cktintant. I fi-rtd

Lhat th.c case knt oncl Ci.rcu\ttr are not releuant in the issue as far os clause of

unju.st cnrir:hment is conccrncd. I find tltttL ttircn the- eLcrnent of rtrtu dut11 pa.id on

rtrtq qctorl.s is rlcbited l.o Pttrt:hasc Account ttthich is forrningl part, of the Proftt €v, Loss

Acc:ount, as a ut.rrTinal art:ountinq principles, t.hen the sotd element of tlut:r1

becomes a part of thc: tttst of Lltc: qootls. As such, tuheneuer such rloods ore sold rtl

a L(tter st.Qqc to Lhe,: buyc:rs/ customcrs, Lhe Salcs Price fr:Lt:hr:d for sut:h qoods is

consklerc:d ns i.ncLusiur: of Lhr: clc:rnr:nL of cluty paid Lh.ereon such goods,

accortl inqlll, here in I hc casr: ll l.s obsen.rcd th.al. Lhe inr:ident:e oi Customs duty pairl

et tlLe Ltm.e of import of eoorls is pn.s.serl on to thr: buyers/ customcrs at tht: time of

lls .snles in the form o/ Snlc.s Price-. In fctct, strttutorg proui:;ion of SecLion 2BC

prouides for indicat:ion of ctmount o.[ duty palcl in aLL the dottments rcLcttingl to

r-rs.srr.s.s men a, sales inur:k:c, ancl. ttlhc:r like doatments, the arnounL of such clut11

uthich u.till forrn pctrt of l.he price ctt uhich such goods ctrr: to be soLd, u.thich is not

done btt the clcti.ntctnt in the instant case. Once the amount oJ'Customs dutg pcticl

ts debited.rs cosc to purt:httse under l)rofit & Loss and non fuLJlllment of obLigatory

txtntlition o.[ Serl.ion 28C rt,totttd bc sufficient anouqh to conclurir: that SaLes l)rice of

the gcsotls bertr cntirt: Cu.slorts rluty 1-tttid on such r1ooc1s. Under such

circumstctnccs, the (Jrant. ol' refund of Customs Dutg utouLd tantantount to receipt

of refund of customs tluL11 from customers as ux:LL as exchequer, uhich tuil| get t|rc

clctimanL unjustLll r:nlk:hed. f lleLiance pLaced on tLrc l,-inal Order No. A/30122

30123/ 2023 dated I .6.:)023 passr:d b11 the IJ tl clc: rabod Bench of CI|STAT in

Departmental AppeaLs No. 3001O 11/2023 in case of Sachdeu Ouerseas

Put l-td & Nitgasach l.ilness Put Ltd.|

7.2 '\-he claimant has submit.ted a copy of certificate issued bU C.A. M/ s H

R SI-IAH & CO. dated 1 1 .O 1 .2025 utherein it ts stated that Rs. Nil has been sho

as receiuabLe from Customs depctrlment under heading of current assefs or of

a.LrrerLl .rs.scl.s or Loons rtnri rtdDanr:c:s in bttlctncr: shr:et Jbr the Jtnancial Ltear ended

31.43.2423 and 1?.s. lr'i1 hcrs ltcc:n c:arriecl forward in the auriit report tn thc

su.bsequc:nt financiaL qcnrs ttLL daLe . 'l|tLs impLiecl that the dutg paid t.uas shotun

as expenditurt: and. forrned parL of Profit and loss occourtt oJ' the clcr.imant.

'lhercfore, as a settled position in [auL that ulherr: the clltirmtttt has il.scLf Lrettted

the reJund ortr:urLL due as expr:ntlllurr: and rrct as "t:lctims receit'ttble", the cLttim.ant

cctnnot be soid. to h.auc passed the test of unjust enrichment. 'fitus the cl.ctimant

h.a.uinc1 failed to proue Lhu.t in<:idence of customs dutg htts not been passed- on to

antl otlr:r person, thc ctrnounl. of rcfund irtstectd of being paid to them is tiable Lo

be credi.tccl to the Con.surter Welfare F und."

her

!1 *
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4.7 Accordingly, thc adjudicating authority has sanctioncd the rcfund claim of

Rs 76,036/- in terms of Scction 27 of lhc Customs Act, 'l 962 and creditcd the

same to the consumer wclfare fund vidc thc impugncd ordcr.

4.8 I have pcruscd thc rclcvant S<:ction 27 11 Aj and 27 (2) of thc Customs Act ,

1962 and samc is rcprodu<:cd ns undcr:

(1A) The application under sub-section (1) sholt be accompanied by such

documentary or other euidence (including the documents refened to in
sectton 28C) as the applicant may furnLsh to establLsh that the amount of
dutg or interest in relation to uhich such refund is claimed uas colLected

from, or paid by him and the incidence of such duty or tnterest, has not

been passed onby him to any other person.

(2) If, on recetpt of ony such application, the /A.ssl-str:nf Commissioner of
Custom.s or DeputA CommLssioner of Customsl is .scrli.s/ierl lhctt the whole

or anA part of the [duty ctnd interest, if ary1, pcrid on such dutyl paid bg the

applicant Ls refundable, he may make an order accordingLy and the amount

so determined shall be credited to the b-und. :

Provided that the amount of [duty and interest, if rtng, pttid on such duty]

as determined by the lAssistant Commissioner of Customs or DeputA

Commissioner of Customsl under the foregoing prouisions of thLs sub

section shall, instead of being aredited to the Fund, be paid to the applicant,

if such amount is relatable to -

(a) the [duty and interest, if any, pttid on such dutg] paid by the

importer, lor the exporl:er, as the ca-se may bel if he had not passed on the

incidence of such [dutg and interest, if any, paid on such duty] to ang other

person;

(b) the [rlutta anri interc:st, iJ-ang, paid on sur:h duL11l on imports made

by an indiuidual for his personal use:

(c) the [dutA and tnterest, if ong, poitl on such dut1l] borne by the

uger, if he had not pct-ssed on the incidence of sucLt ltluty and interest, if
y, paid on such duty I to any other person;

the export duty as specified in section 26;

(e) drawback of duty pctyttble under.seclion-s 74 ctnd 75;

A the [dutg rtnci interest, if ctng, paid on such tlutgl bome by ang other

.such cla.s.s of applicants as the central couernment rnctg, b11 notifictttion in

the OfJicir:.l G(uette, specifY:

[(g) the dutg paid in cxcess b!) the inLporter beforc an order permitting

cLearance of goocls for home consumption is rnarTe uhere

(i) such excess pallment of rtuty is euklent from the bill of entry in Lhe

case of self-assessed bill of entru; or

I
i

\!
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Prooided. furth.a r thoL no noti"fit:cLtion under clause (fl of the first prouiso
. .sha1l be rssur:rl ilnlcs.s ln the opinion oJ' the Central Couernment the

inc:idence o.f lrlttty und interest, i,f an.11, paid on such tirLLl1l has not been
p.rn.ssrrrl orL bq I hc /r('rson.s conct:rn<:d to rtng other person.

4.9 I havc also p<:rust d Sccl ion 28 I) of thc Customs Act, 1962 and same is

rcprotluccd as undcr:

"SECTION 28D. Presumption that incidence of dutg has been pa.ssed. on to

the buyer. 
- 

Duerg person who has paid the duty on an7 goods und_er this

Act shall, unless thc contrerA Ls proued by him, be d.eemerj to haue po.ssed

on the full incidence of such dutg to the buyer of such gooris.,'

Irrom plain rca<ling ol t lrc abovc lcgerl provisions, it is clcar thal. thc appcllarrt

was r<:<luir<:d to submil do<:umr:ntary cvidcncc lo cstablish tl-rat thc zrmount r>f

duty rn rclation to whit:h lhc rciund js clarmt:cl was pairl by him ancl th<: incidcncr:

ol thc dr.rty has no1 bcc. passr:cl on by him to any orhcr pcrson. As pcr scctron

2ill) ol lhc Custonrs A,::1., 1962, .thr: burdcn of proof is on thc appcllant to

cstablish that thcy had not passr:d.n thc incidcncc olduty paid. Thus, unt.il anrl

unlcss thc appcllant salisfics with the rclcvant documents. indicating thc lact
that i1 has paid thc rlut.y an<1 thc sarnc has not bccn passcd on to thc customers,

sur:h a r:lairr cannot hc:.rcccpr.cd. 'i'hcrcforc, rrntil thc contrary is provcd, thcrc
is :r pr<:sumption pr.vidcd ,ndcr thr: stat.utc r hat tht: duty has bccn passcd o.
to the buycr.

4. lo I1 is ,ndisp.rlccl lrrat rhc goods in r;ucslion havr: bcr:n sold to buyers ancl

lll(l lransactions arr: shrrwn as p.rr1 of t)rofi1 and I-oss Accoun1.. liurthcr, it. is
obsr:n'.cl that thc appcllirnt had submittcd ccrtificat.c issucd by c A M/s Ilcmant
R shah & co. whcrcin il is statcd thar thc incidcncc of custom l)uty paid on
bunl<cr (oil and fur:ls) h,s not bccn passcd on to r.hc buycr of the goods or any
othcr pcrs.n. Tl-rc cA ccrlificatc submittcd by thc appclranr r:cilhcr discrosed th<:

dcl.ails o1'thc supporling documt:nts on thc basis of which such ccrtifjcalr: wai.sr,

issrrcd nor financial rcc.rrrs viz. r;op.y of Audilccr Ba.rance shccl, Salcs Invoiccs
ctc. As pcr thc B.zrrd circular Nct. 07 /2oog datcd 2s.os.2oog wherein it has
bccn strcsscd upon thc ,ccd to go through tht: dct.ails of aurritcci Barance shcct
and othcr rclatod finanr:;,r rr:corcls, ccrtificatc of cA ctc., to vcrify as t. whcther
1l'rc burdc, .f duly ,rtd rntcr<:sl as lhr: c:rsc may bc, has no:_ bcen passed on to
any olhr:r pcrson as lor lhc doct.rinc ol unjusl cnrichmcnt.

4 11 Thc details of ccrririca.c dal.cd r r.or.2o2s issued by {).A. M/s Hemant R
Shah & (1o., submi <:d along with appcal is as undcr:

ti

tJ
tL T
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'we, HEMAN'L' R. sIiAH &, co r/A, Mezqnine Floor, vitthctr Rhauan Nr. sarclar
Patel Rlg crossingL, Ahmedabctd.-39oo r 3 haue rlurq uerified the f-nancial accounts
of M/ s Puneet Industries Piuctte l-imitecl Hauing offk:e and utork .t plot No I2o,
ALan(t ship Bre.akinq Yard, Arang pc) Manar, Bltqunartar 364 l so for the financiaL
ye.r 2o22 2023. we han.,e checked their books of ctccounts antl recorcls of uessel
"M.v ,srLl'l-A.KARINA" IMO No 69 r 0570, irnport.erl for breakinq/ recgcLinq uide liill
of Entry No 4892267 D.ted o3.o3.2o23. tt is uerified that the M/ s pune_et

Industries ]>riuate Limited has p.id totel custorrL rlut1| of Rs. l , i 2,o6,4o r /
(comprisinq of IGST of l?s. 1,10,33,91O/ ctncl cttstom cluttl r{ l?s. 1,72,49 1/ )oson
04.03.2O2:l for import oJ'said uesseL.

It is further uertfied that out of totnl custom clutq of Rs. I , I 2.06,40 I / , M/ s puneet

lrLdustries Priuate Limited haue token tnput tur credit oJ'IGST arnount of l?s.

I,IO,33.91O/ , Charqed total emount of custom cluty of Rs. I,72,49 I/ (comprisirul

of 1 ,56,81O/ - cr.s /ir.zslc C'us/om.s Duty oncl I 5,68 l / .r.s (_'u-stom SWS Ce-s.s-l to prolit

anrJ loss account as expenciiture, ttnd an omount of NtL cts rece-iuctble from custom

department under headinq of current as.sel.s or other current rzsset.s or loans ancl

ctduances in the bolqnce sheet lor the financiol qc:nr endetl !] 1.03.2023. It is

ut:ified that this receiuable amount c/ 1?.s. /Vll hcLs b<:r:n carried forutartl trt the audil

rcports in the subsr:quent firLancie| qectrs till dale ancT Lhcrelore tt is certifieci that

irtcidence of customs duty of Rs. 76,036/ (comprisinq of 69,124/ rzs Ba-slc

Custom.s Dutg and 6,9 1 2/ - rts Custom SWS Cr:.s.s-l clctimecl as refunri Ltos not been

ptssscd on to anl1 other pt,rson."

4.12 'lhc Chartcred Accountant/ appcllant has not subrnittcd any documcnts

to substantiatc that thc incidcncc of duty r:laimcd as rr:lund has not bccn passcd

on by hinr to any othcr pcrson. I.urthcr, I also find that 1.hc Ilill of llntry was filcd

during the year 2022-23 and thc ccrtifical.c has lzrilcd to givc any rcasonablc

rtificatc regarding carrying forward of thc amount till thc year thc Appcllant

cfund application. Thc Appcllant has also lailccl to givcn any cvidcncc
i (3t

ing thc lact that thcrc was no unjust cnrichrnr:nt. on thc part of the

* ant during thc I,-inancial ycar 2024-25 as thc rcfund was filed on

2025. The CA has in thc said Certificatc made a bald statcment that the

incidcncc ol customs duty claimcd as rclund has not. bcr:n passcd on to any othcr

pcrson without any supporting documcrrt.s. 'lhr:rcforr:, 1.hc CA Ccrtificatc

produccd in this casc without supporting docurncnts cannot bc considr:rcd lbr

drscharging the burdcn of unjust cnrichmcnt.

4.13 It is further observcd that thc Chartcrcd Accountant's Ccrtificatc alonc is

not thc conclusivc proof of having not passc<J on t hc incidcnr:c of duty to thc

customers. A ccrtificatc ol Chartcrcd Accountalrlt is just zr r:orroborativc cvrdcncc

only as held by thc Hon blc High Cour1. in thc casc ol Oorrrnr. of C. EX.,

, [-(,' 
I
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Aurangabad Vc:rsus 'l oy,r1a Kirloskar Motors l,td l2O 10 (256) tt'L'1' 216 (Kar')]'

'l'hC IIon'blc IIigh oor-r11.'s viCw was not disturbcd by thc flon blc Suprcm<: oourt

virlc [20 11 (27 4) Ii.l-.'l'. 321 (S.C.)1. Iiurlhcr, in i] rrlrrnbcr of dr:Cisions. it il:rs beert

hcld thlrt Chartcrccl Ar:r.ountant s Ccrtifir'atr:s akrnc is rrrtt ar s'.lfficictrl cviclcnc-'c ltl

clisr:hz: r"gq lhe itut'clcn r'titr;1 ul)on thc appcllant 1o prove that irlr:jclcncc O{'duty has

not bct:n p;rssOcl on 1o the custoln(:)rs. Furthcr, it is thc 'incidencc o[ duty'and

nol tho cluty as such which is rcquircd to b<: -shown to havc not bccn passed on

from the salc rccord. balan<;r: shcr:ts and othcr relatcd documcnts. ln thrs regard,

I rciy upon thc lollowing t:asc laws:

Shoppr:rs Slop I-t.d. 2018 (U) G.S.1'.L. a7(Mad.)

lll'l- t,1d. 2010 (259) li.l,.'f.526 (Mad.)

Crornpton Crcavcs Ll<I. 20l1 (22j S.'l.lt. 380('l'ri. Mum.)

UOI v. Solar Pcsticidcs Pvt. Ltd. reportcd in 12000 (116) Ir.l..'f.

40 r (s,c.)l

M/s lspal Industrir:s Ltd Vs Commissioncr of Customs (N4umbai)

120 1 5't't()r. 6 1 4 CltSl'A'f-Mt.rMl.

(i)

(ii)

(iii)

(i")

(")

4. 14 F urthcr thc Hon'blc Suprcmc Court in thc casc of Sahakari Khand tJdyog

Mandali I-td Vs Commissioncr of C. I'lx. & Cus 12005 (l8i) Ill.'l 328 (SC)l has

hcld thal bcforc r:lairning a r<:licl ol rr:ltrnd, i1 is ncc:cssary for thc app<-'llant trr

show that h<: has paid t hc amounl. for which rclicf is sought. and hc has not

passcd on thc burdcn o:'r const-lmcrs. Iiurthcr, thc Ilon'blc Supremc Court in

thc casc of Unron ol lnclia Vs Solar Pcsticidcs Pvt. Ltd. I2000 (l l6) ItL'l'40 1

(SC)] iras hc:ld that "LLte expressictn "incidencc of sut:h duty " in relation to its

being passerT on to (lnother person uxtricl Loke it utithin its amb[t not onLg the

pussingl of the dut11 directly to ctnother person but also crzses uthere it ls pcrs.sed

on tndirectL11". Thc burdcn of proof is on thc

harl not passcd on t hr: incidcncc of duly paid

provcd, thcrc is a prcsumption providcd und

bccn passcd on to thc buycr.'l'hcrcforc, l.hc a

lailcd to cross thc bar of r-rnjusl. cnrichmcnt

4.15. Thc Appcllant in thc prcscnt appcal has citcd the judgment oI l{on'ble

CDSTAT in the casc of M/s Dynamic Ship Rccyclcrs Pvt. I-td. 'l'hc Tribunal in

its ordcr No. 10875-11017 /2025 datcd 04. 11.2025 has hcld as under:,

" 1!]. Conslriered. 'l'his utitrt, finds force in the releuance o.[ case Lctu.t cited bq the

appe:llant. ln the pccuLrtrr situcttion of this case. u.hen the goods haue been

euen.tuaLLll soLd at price far Less Lhttn the a.s.sc.ssed uaLues of the goocls. 'l'his

Courl pttrticularltl ftnrls t.hat thi.s rnetter is couererl by 20 I S (.j47) EI-'l' 632 (fri
l)cl.) kL the ffLatt{tr o/' llu.slnr:ss Otrcrseas Corporation Vs. C.C.E (lmport and

\ll
eu6*(
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General) Netu DeLhi wherein blt ntajoritu ui,eut ir wes LLeld. th*t the goorls

imported ancl soki ar a loss that is ,-then cost price u)es morc than the sale price

during the period in dLspute antr samr: fact u.,cts t:c: rttfic: rl bq Charteretl

AccountanL The importer has duLu cltschttrqed burden o.l' proof bt1 prod-ucirry

Chartered /\ccountant's certL,fi.cate, burden shiJtetl ro reDenLte to proue recouerLr

of extra usst from the c)ustorners bq prod.ut:inq nrcre c:uicience. l?euc:nue hos

failed to ctduance on11 euidertce to rebut Charterecl Accountent s certificate.

1 3. 1 This court finds that the situcttion is no di,fferent in this r:ctsc. Thercfore, the

majority uietu of the case (cited supra) shrzll applu to the focts and circumstonce

o-f this case also. And once the chartered Accountont cerirtcorc has certifted on

aspect the oruts shift on the depctrtment. similur uiew ctlso emerges from the

deci-sion of 2006 (202) ELT 404 (Mad) in the mntLer of Commissioner central

Excisc vs. Flou,t Tech Power as ctlso in the rrLafters in 20 l7 (357) l,L't' I 04 I (t'rt.
Ahd.) of Dquinox Solullons l,td Vs. CCE Ahmcdabacl, as u,tc:ll as in 20 l3 e9a1

1,1-T 386 [ri. Ahd.) in the mattc:r of InterpLcx ]ndio Put t,td Vs. CC Ahrrtedabttd.

ThLs' Bench has taken a uieut that euen production of charterecl Accountont

Certificate shi,tLs the onus to the department.

13.2 'lhis Court finds thctt in instant case nol ortlu Chartered Accountant

Certificate is on record" certi)fAing the Jact r:J' not passinq on the duty but a|so

additiona\ly factum of selling bebtu cosl l.s crlso on recr.trd uthich hos rtLso been

taken into considercrtion bq uartous judiciol ru\inqs cited bLt the appeltanrs as

aboue, to hold that Lhis fttct is emtuqh Lo rebut thr: prt:surnption of duty hctuhe

been passerT.

14. In uiew of the forgoing, it i^s clear that the crppelkmt haue produced enough

'.{6 idence to indicate that the bar of unjust enrichment is not appLicable to them

to the contrary department has not brought ttry1 tangtrible euid-ertce to

rge the onus shifted on tt. In uiew of the foregoing, ctppeals are aLlotuable

are allowed with consequential relief.

. Appeals aLlowed u-tith consequential relief. "

4.16 On pcrusal of thc abovc judgmcnt i1 can bc dcducccl that thc Tribunal

has categorically mcntioncd 1.hat thc appcllant has produccd cnough cvidcncc

to indicate thal. thc bar of unjusl cnrichrnent is no1 aJrplicablc to thcm.

l-urthcr, thc appcllant also produccd cvidcncc indir:ating thc fact that thcy

havc sold thc goods bclow thc cost of tht-- goods br--lon: thc 'l'rrbunal. Thus, I

find that thc judgmcnt of thc 'l'ribunal is not univcrsally applicatrlc in all

*

similar cascs.
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4.17 I also find that in t.h<: prcscnt casc thc submission madt: by thc Appcllant

do not fullill thc cntr:ria sct by thc Tribunal in dcciding thc issuc of unjust

cnrichmcnt in favour of thc Appcllant.'lhc issuc of sclllng thc goods lcsscr

than thc cost pricc is also not woll cst.rblishcd by thc Appcllanl. and thc c.A.

ccrl.ificatc submrttcd by |hc Appcllanl is dcvoid of propcr findings in vir:w oI

Board Circular datcd 07 l2OO8 datcd 28.05.2008.

4.18 l,'rom thc arbovc, I am of thc considcrcd vicw that thc br-rrdcn of proof lics

on |hc arppcllant to dCmonstratc thal 1.hc incidcncc of duty has not bccn passcd

on to t.hc buycr or cnd <:ustomcr. In t.his rcgard, thc chartcrcd Accc>untant's

ccrtilicatc, is nol suffic:ir::tt by itscll to dischargc thrs burdcn. Such a ccrl.ifit:atc

is mr:rcly corroboralivc in natllrc and must bc support<:d by documcnts and

r(_.cords whictr arc duiy prr:scrib<:cl by thc ICAL Thcsc documents rnust he

diligently and duly cnlistcd so thc same may bc refcrrcd 1.o. In view of thr:

failurc to providc suffir:ir:n1. t:vidcncr: to ovcrcomc thc bar of ut'r,iust cnrichmcnt,

I arn of tl-rt: considr:rr:r1 opinion thal t hc aJrpcllant has not madc out a casc lor

r<:lund. At:cordingly, 1)'rc appca) lil<:d by tht: appcllant is liablc to bc rejcctcd'

.5. In vicw of thc abovt:, I do no1 lind any inlirmity with thc :mpugncd ordcr and

thc same is upheld.'l'hc appcal filcd by thc appcllant is disallowcd.

rE6qIf;Tf,/ATTESTEO

",***WkruLtrENoENI61ETl :.IF (3r{-fr1) , ersqarerE'

CUSlOMS (APPEALS), AHMEDABAO
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* (Vishwajcet Singh)
Commissioner (Appeals),

Customs, Ahmcdabacl

I.'. No. S/49 12slCLrS/.jMN/l,trJN2O21 25 Datc. ....o'/.2026

l3y Rcgisl.crcd post A. D/ Iimail

M/s Puncct Indusl.ncs Privatc Limited, Plot No. 228616, Saidar Park, Opp.

M ad havbau g, Waghawadi Roarl, Ilh avna gar 3 64002.

Copy t o

1 . 'lhc Chicf Cornmissioncr of Customs, Gujarat, Custom I lousc,
Ahmedabad. (cmail: ccoahm-guj@Jnic. in ).

2. Ti;,e Commissioncr, Customs(Prev), Jamnagar
1. 1'he Dcputy/Assistant Commissioncr of Customs

of Customs, Cr.rst oms(Prev), Jamnagar.
2 Gr-rard liilc.

(Rcr,'icw), Commissioner
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