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_&ﬂﬂﬁﬂ Ut Commissicner (Appeals),
7t Hfere, g 2, 7" Floor. Mrudul Tower,
TR !.ﬂ’qg AL Behind Times of India.
T e = tﬂ% Aghram Road

: 408 380 Ahmedabad - 380 000

Any Person aggrieved by this Order-In-Criginal may file an appeal in Form CA-1,
within sixty days from the date of receipt of this order, under the provisions ::nf|
Section 128 of the Customs Act, 1962, read with Rule 3 of the Eustamﬂl
{Appeals) Rules, 1882 before the Commissioner (Appeals) at the above |
mentioned address. The form of appeal in Form No, CA-1 shall be filed in
duplicate and shall be accompanied by an equal number of copies of the order
appealed against {one of which at least shall be a certfied copy)
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The 'a|-':||-:|_&:al should bear the Court Fea Stamp of Rs 5/- as provided under the
Indian Stamp Act, 1988, modified as may be, by tha State Legislation, whereas
the copy of the order attached with this appeal should bear a Court Fee Stamp
of Rs. 0.50 (Fifty paisa only) a8 prescribed under Schedule — |, ltem & of the
Court Fees Act, 1870 | .
04,  aqdicita 199 @ | Y YT A (o G5 @ T HE Hew S o 1
wpees ffon, 1962 Y U2 8 & WU &1 e T EF & H0 A &
st g o w2
Proof of payment of duty / fine | penalty should also be attached with the appeal |
merno, failing te which appeal is liable for rejection for non-compliance of the
provisions of Section 128 of the Customs Act, 1962 _
05 | o Wi $e0 U 98 QF1Ed ©2 &1 a1 9oy Holten) FIE 1982 oR R
i Wi (Frow, 1982 F weft P & g3 o gan 2
While submitting the Appeal, the Customs (Appeals) Rules, 1982, and the |
CESTAT (Procedure) Rules, 1882, should be adherad to in all respects.
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06 mﬁmﬁim&rmaﬁﬂ% e % %7 5 F Yo W el el 9 O gee
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i An appeal, against this order shall lie before the Commissioner (Appeals), on |
payment of 7.5% of the duty demanded, where duty or duty and penalty are in
== UL | dispute, or penalty are in dispute, or panalty, where penally alone is in dispute
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BRIEF FACTS OF THE CASE

M/s Compass Shipping Agency 308, Prithvi Plaza, Opp. Ghogha Circle,
Bhavnagar 364001 (hereinafier referred (o as "the Noticee"|, was appomted as
Shipping Agent by the awner of the vessel to discharge customs clearance
tormalities for vessel MT “BOW FLOWER (IMO No. 9047491) (hereinafter
referred to as “the sald vessel”) at Alang anchorage for breaking purpose. The
BOW FLOWER arrived at Alang Anchorage on 18.04.2022 from Kandla Port
{(India) and the boarding of the said vessel was carricd out on 18.04.2022,

2. The Master of the said vessel provided the details of the guantity of the
bunker & provision [ stores consumed during last vovage from Kandla to
Alang (Bhavnagar). On the basis of these details, the Shipping Agent filed the
the Manual Bill of Entry No.8343668-A on 02.06.2022 and sell-assessed (he
Value of Bunker & Provision / Slore as Rs. 63,14,883/- and Customns duty
payable thereon as Rs. 14,11,291 /- in the said Bill of Entry, as per the details

given below -

Sr. | Descripionof | HSN/ | QUANTITY | Assessable Vaiue | Duty Self-
MNa Goods Cusiom | (ln Rs} assessed [ Paid I
Tariff Head

{1) | Fuel Qi (FO} | 27101350 | Nil a | 0

| (2) |'E|snna Gas | 27101030 | 57500 MT | Rs. 61,51,832.00 | Rs.13.62,235/-
| oil (MG I6TE46 Lir

| (@) | Lubricating O | 27101580 | 350 Lirs Rs 14825100 | Rs35307- |
(LO) .

- {4) | Provision x']_ 21062088 T4 Kgs. Re 14 BOO.0O Rs. 12,748/
Stores

|' | ToTAL i - Rs.63,14,883/- | Rs.14,11,201 /-

- The Duties of Customs leviable [/ payable on High Speed Diesel (HSD) |/
Marine Gas Oil (MGO) ¢lassifiable under CTSH 27 101930, are as under

fal the dubies of custems is levied as per Section 12 of the Customs Acl, 1952 read with
Nofification No. 52/2017-Cus dated 30.06.2017 (Sr. Ne 3) {as amended) @ 2 5% on
High Speed Diesel (HED) O,

(b} Agriculture Infrasiructire and Development Cess an Imported goads i= levied under the
provisions of Section 124 of the Finance Act 2021 (13 of 2021) read with Scheduie- Vil
at the rate of Ra. 4,00 per Liter on High Speed Diessl (HSD) O

— ich Additional Duty of Customs on imported goods equivalent lo Special Additional Excise

L Duty { SAED) is levied under the provisions of Section 147 of the Finance Act, 2002 (20
W of 2002] read with Schedule-Vil and No. 052019.CE fas amendead) at the rate of Rs
8.00 per Liter an High Speed Diesel (HSD) O

)
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{d) Road and infrasfrucfure Cess an imported goods equivalent to Additionad Duty of
Customs iz lewvied under the provisions of Sectran 11 1of the Finance Acl 2018 (13 of
2018) read with Schedwle-\ and Nobification No. 18°20158-Cus. daled 06 07 2018 (Sr
No. 02) (as amended) at the rale of Rs. 8 00 par Liter on High Speed Diesel (H50) Qi

e} the dubies of excise 15 lewied as per Section 3 of the Ceniral Excise Act. 1844 read wiih
Motification No. 11201 7-CE dated 30.06 2017 (8r Mo 3(ii)} daled 30.06 2017 (5r. No
3} {as amended) @ Ra.4.20 per Liter on High Speed Digsel (HE0) OF,

N Soctal Weollare Surcharge on wnporfed goods 15 feved under the provisions of Section
110 of the Finance Act. 2018 (13 of 2018) at the rale ol 10% on the aggregate of duties,
taxes and cesses which are levied and collected under section 12 of the Customs Act,
1362 (52 ol 1962) an High Speed Diesel (HSD) Cil:

fg) the Additional Duty of Cusloms on imported goods under Sub-section (5) of Seclion (3
af the Cuslorms Tanif Act. 18975 (57 of 1975) in leu of the sales lax, vafue added fax,
local tax and other laxes or charges leviable on sale or purchase or ransportation read
with No. 53/2017-Cus.dated 30.06 2017 (as amended) al the rale of 4% ad-valorem on
High Speed Degsel (HESD) OW,

31 Total Duties of Customs payable on the Marine Gas OQil (MGO)} (CTSH
27101930) worked out to be Rs, 22.76,822/- for the guantity 67646 Lirs

having assessable value of BRs. 51,51 832 /- as under :-

Sr. | Types of Duties | RatecfDuty | Marine Gas Ol
No. | IMGO) | HSD |
1| Quantity ] ' - | 67648 Lir i
2 As—.sa“ihla Value {In | Rs, :| - Re A151 832/ '
3 | Dasic Customs Duty (BGD) [Notification No | 2.5% Rs. 1537981 |
52/2017-Cus. dated 20.06 2017 (Sr. No. 3)] | . S i e _
4 | Agriculture Infrastructure and Development | Rs &~ per | Rs 270588
Cess (AIDC) e - ;
& | Addl Duty of Customs equivalent to Special | Re 8- per | Rs 541 176/
Additional Excise Duty (SAED) Liter .
(No. 05/2019-CE dated 06.07.2019 (as |
amended)]

-----

"B | Road and Infrastructure Cess squivalent to | Rs. 8- per | Rs 541176/ _‘

Addtional Duty of Customs [ (Sr No. 02)  Liter

(e amendad)] o . e

7 | Basic Excise Duty as per Section 3 of the | Rs. 420 per | Rs. 2.84 1171
| Central Excize Act, 1944 Liter

[Notification No. 11/2017-CE  dated

30.06.2017 (Sr No 3(iil) (as amended)] B Hh%

8 Social Welfare Surcharge Notification No. | @ 10% | Rs._ 1,79 085/-

12/2021-Cus. dated 01.02.2021

(@ 0% ol 3+4+5+6+7]

g the Addifional Duty of Customs on imported | @4% Rs. 3.06 884/-
‘ gaods wunder Sub-section (5) of Section (3)
af the Customs Tanff Act, 1975 (51 of 1975)
[No. 53/2017-Cus.dated 30.08 2017 fn: |
; —_ “. | amended| [[4%age of 2+345+6+7] | . _
o oy Tatal duty on MGO/HSD [3 to 9] _ Rs. 22,76,822-
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3.2 Therefore total Import duty pavable on goods cleared vide Bills of Entry
comes to Rs.23,25,B78 /- (Duty payable Marime Gas 04l (MGO) / High Speed
Liesel (H5D) Oil Rs. 2276822/-+ Duty Payable on Lub Oi Rs.36.307 + Dty
Payable on provisions Rs 12,749 /).

3.3 Towal Duties of Customs self-assessed/paid by the shipping agent is
R214,11,291/-, vide Challan no. IMP-SBY/11/2022-23 dated 20.07.2022
Thus, it appcars that the Shipping Agent has short-paid Customs duty
amounting to Re.9,14,587/. and thereby contravened the provisions of Section
12 of the Customs Act, 1962, Hence, the duty short-paid of Rs.9,14, 587/ is
required to be demanded and recovered from the said shipping Agent under
section 28 of the Customs Act, 1962 along with interest thereon under

Section2B8AA of the Customs Act, 1962

4, Since the Noticee shipping agent has contravened the provisions of
Section 12 of the Customs Act, 1962, therefore, they have rendered themselves

liable for penalty under Section 117 of the Customs Act, 1962,

5. Legal provision of the Customs Act, 196 attracted.

Section 12, Dutiable goods.—(1| Except ns otherwise
provided (n this Act, or any other law for the time being in force,
duties of customs shall be levied at such rates as may be
specified under the I [Customs Tarff Act, 1975 (51 of 1975), or
any other law for the time being in force, on goods imported
irite, or exported from, ndin.

Section 28. Recovery of duties not levied or not paid or short-

lewed or short-paid or erroneously refunded.—{1) Where any

duty has not been levied or not paid or short-levied or short-

paid| or erroneously refunded, or any interest payable has not

beert paid, part-paid or erronecusly refunded, for an Y Feason

ather than the reasons of eollusion or any wnlful mis-statement

or suppression of facts, — fa) the proper officer shall, withirn

o years| from the relevant date, serve notice on the person’
chargeable with the duty or interest which has not been so

levied [or paid| or which has been short-levied or short-paid or
to whom the refund has erroneously been made, requiring him

0 show cause why he should not pay the amount specified in

the natice: Provided that before issuing notice, the proper afficer
shall hold pre-notice rconsultation twith the the persan

chargeable with duty or interest in such manner as may be
prescribed:] (b} the person chargeable with the duly or interest,

may pay before service of notice under clause (a) on the basis

af, — i) kis own ascertainment of such duty; or fii) the dutly

ascertained by the proper officer, the amount af duty along with

[he interest payable thereon under section 28AA ar the amount

of interest which has not been so paid or part-paid

—TM%.  Section 28AA. Interest on delayed payment of duty—(1)
sNotwithstanding anything contained in any fudgment, decree,
7 L] Page 5 of 20
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order or direction of any court, Appellate Tribunal or any
autherify or in any other provision of this Act or the niles made
thereunder, the person, whe is liable to pay duty in accordance
wAth the provisions of section 28, shall, in addittion 0 such dury,
be liable to pay interest, if any, at the rate fixed under sub-
section (2), whether such payment is made voluntanly or after
determination of the duty under that section.

Section 117. Penalties for contravention, ete., not expressiy
mentigned. —Any peraen who contravenes any provision of this
Act ar abets any such contravention or whe fails to comply with
any provision of this Act with which it was his duty to comply,
where no express penaity is elsewhere provided for such
contravention or failire, shall be liable to a penalty not
exceeding Jone lakh rupees|.
6. Further, the MNoticee has contravened the provision of Section 12 of
Customs Act, 1962 as duty has been short paid and therefore is required to
pay the differential duty recoverable under Section 28 along with applicable

imterest under Section 2BAA.

T, It appears that as stipulated under proviso to clause [a) to sub-section (1)
of Section 28 of the Customs Act, 1962 and in pursuance of Regulation 3(1) of
the Pre-Netice Consultation Repulations, 2018, wvide the letter F N,
CUS/1033/2029-Adjn  dated 21.03.2024, the Noticece was accorded an
opportunity to file submission in the matter and in case, if he wished to be
heard in person by the adjudicating authority. It was further impressed upon
in the letter that, if no reply is received, than the proper officer shall proceed to

issue Show Cause Notice without any further communication.

7.1 The Noticee did not made any submission in response to the above
referred  communication made to them under Pre-Notice Consultaiotn
Regulations, 2018, Therefore, considering no response in the matter from the

MNolices it is decided to 1ssue the show cause notice,

8. Therefore, Noticee. M/fs. Compass Shipping Agency, 308, Prithvi
Plaza, Opp. Ghogha Circle, Bhavnagar -364002 is called upon Lo show cause
to the Additional Commissioner of Customs (Preventive], Jamnagar having his
office at “Seema Shulk Bhavan®, Jamnagar Rajkot Highway, Besides Chamber
of Commerce, Jamnagar, within 30 days from the date of receipt of this Show

Cause Notice, as 1o why:-

the differential Customs duty of Rs.9,14,587/ lcvied under
provisions of Section 12 of the Customs Act, 1962 & other relevant

- provisions discussed hereinabove should not be demanded and
recovered under Section 28 of the Customs Act, 1962

Page 6 of 20
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(1] interest payable thereon under Section 28AA of the Customs Act,
1962 should not be charged upon and recovered from them for not
paying the applicable Customs duty as above: and

[c) penalty under Section 117 of the Customs Act, 1962 should not be

imposed upon them for contravention of the provigions of Section 12
of the Customs Act, 1962,

DEFENCE SUBMISSION:

9. M/s. Compass Shipping Agency, Bhavnagar in the written
submission did. 05.11.2024, amongst other things, has submitted that the
impugned vessel was foreign going vessel and never converted in to coastal
vessel in the matter so not liable to pay any duty of customs not o sprak of
dilferential duty ol customs as demanded on the Marine Cas Qil THSD, it would
like to submit that it is admitted facts on record that the bills of entry is not
self assessed ss provided under Section 17(1) of the Customs Act, 1962 but
provisionally assesscd by the proper officer as provided under Section 18(1) of
the Customs Act, 1962 though none of the clause of sub-section (1) of Section
18 ibid exists in the matter so as to provisionally assess the bills of entry, As
per Section | 8(2)(a) read with Section 28(1)(a)) of the Customs Act. 1962 read
with meaning of relevant dale as per Explanation 1{b) etc duly supported with
the settled position of law discussed in para infra if any notice was required to
be issued same was required to issue under Section 18{2) of the Customs Act,
1962 that why Bills of Entry should not be finally assessed with the proposed
rate of duties with interest. Therefore, invocation of provisions of Section 28 of
the Customs Act, 1962 is totally erroneous and without appreciating the facts
available on record that impugned Bills of Entry is provisionally assessed.
Further, they have narrated the portion of Section 18 and Section 28 in

réference to ahove,

10. The noticee has further submitted that in view of the provisions of
Section 18{2) read with sub-section (3) of the Customs Act, 19682 the proper
officer is required to be assessed duty finally or re-assesssed in the case of
poods cleared for home consumption and the amount paid may be adjusted
against the dury finally sssessed or re-assessed, as the case may be, and if the
amount so paid falls short of, the importer of the goods may pay the deficiency,
with interest under section [28AA| from the first day of the month in which the

uty is provisionally assessed till the date of payment thercof,

Page T of 20
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11. The noticee has further submitted that as per Section 28(1)(a) read
with Explanation 1{b| of the Customs Act, 1962 where any duty has not been
levied or not paid or has béen short-levied or short-paid  or erroncously
refunded, or any interest payable has not been paid, part-paid or erronecusly
refunded, for any reason ather than the reasons of collusion or any wilful mis-
statement or suppression of facts, the proper officer shall, within [two years|
from the relevant date i.e. the date of adjustment of duty after the [inal
assessment or re-assessment, as the case may be, in & case where duty is
provisionally assessed under section 18, serve notice on the person chargeable
with the duty or interest which has net been so levied [or paid| or which has
beenn short-levied or short-paid or to whom the refund has erroneously been
made, requiring him to show cause why he should not pay the amount
specified in the notice. Thus, It is premature to demand differential duties of
Customs under Section 28 of the Customs Act, 1962 as in the mstant case the
impugned Bills of Entry is vet to be finally assessed as provided under Section 18(2) of
the Customa Act, 1962, Therefore, gquestion of short payment of duty under Section
98 ihid does nol arise at all,

12. The Noticee has further subritted the following decisions of Hon'ble

Apex Court, High Courts and Tribunal in support of their claam

(1) COMMISSIONER OF €. EX. & CUSTOMS, MUMBAI Versus [.T.C.
LTD. - 2006 (203} EL.T. 332 {3.C.)

(i1} PRAMOD KUMAR NATHANI Versus UNION OF INDIA - 2016 (340)
E.L.T. 642 (Cal.)

fiiij JAJU PETRO CHEMICAL PVT. LTD. Versus COMMISSIONER OF
CUSTOMS (PORT) - 2017 (354) E.LT. 614 (Cal,)

ivj DEEP JYOTI WAX TRADERS PVT LTD. Versus COMMISSIONER
OF CUSTOMS (PORT) - 2016 (333) EL.T. 265 (Cal)

(¥} ITC LIMITED Versus UDI - 2010 [250) E.L.T. 189 (Del.)

(vil  SAHARSH DISTRIBUTORS PVT. LTD. Versus COMMISSIONER OF
CUS., NEW DELHI - 2017 {354) E.L.T. 671 (T - Del))

lvii] 1OCL Versus COMMISSIONER OF CUSTOMS, MANGALORE - 2003
(159) E.L.T. 1152 (Tri. - Chennai)
The Noticee has further stated that provisions for provisional assessment and
demand of duty short paid not paid ectc. of Central Excise Act, 1944 and
Customs Act, 1962 are pari materia, thercfore, ratio laid down by the above
referred some of the decisions for Central Excisce is squarcly appheable in the
=

Em:rm and circumstances of the case. Therefore, they have prayed thal

pugtm:l SCN may be guashed and set aside only on this ground alone.

Fage 8 of 20




Document [dentification No, 202501 7 1MMO0O00R3SEES

DI0 Ke. 16/Additional Commissioner,/2024-15

FMo. CUS/1033/2024-Adjn

13. The Noticee has further submitted that it is not the case of the
department that the said vessel was converted into eoastal run. [t is admitted
facts on record that the said vessel was foreign going vessel within the meaning
ol Section 2{21) of the Customs Act, 1962 and never converted into coastal ran
after arriving at any port of India or from the last call of port of India i.e.
Kandla or use in coastal run and voyvage from Kandla to Alang was for
scrapping / breaking of the vessel at Alang Ship Breaking Yard. This fact is
also not in dispute. So vessel remained Foreign Going Vessel till she reaches at

Along Ship Breaking Yard for breaking.

14. The Noticee has further submitted that as per the provisions of Section
87 of the Customs Act, 1962 any imported stores on board a vessel may,
without pavment of duty, be consumed thereon as stores during the period
such vessel or aircrall is a foreign-going vessel or aircraft. Thev have stated
that the “Stores” is defined at Section 2{38) of the Customs Act. 1962 Thus, as
per the provisions of Section 87 read with Section 2{28) no duty was pavable on
stores including fuel, provisions etec. when same were imported and consumed
on board a forcign going vessel, Therefore, even otherwise, demand of customs

duty on Marine Gas 0il {(HSDj is without jurisdiction and liable to he quashed.

15. The Noticee has [urther submitted that Hon'ble Apex Court, Hon'ble High
Court and Hon'ble CESTAT amongst other following decisions have held that
no customs duty is pavable on consumption of fuel for vovage of vessel from

one port of India to another port of India when vessel is foreign run vessel.

(1) JAIN MARINE SERVICES Versus COMMISSIONER OF CUSTOMS.
JAMNAGAR - 2009 (240) E.L.T. 723 [Tri. - Ahmd j

i1} COLLECTOR OF CUSTOMS & C. EX. Versus SOUTH EAST ASIA
SHIPPING CO, LTD - 19809 (43) E.L.T. 479 (Tribunalj

i}  THE GREAT EASTERN SHIPPING CO. LTD. v. UNION OF INDHA
AND ANOTHER MISC. PETITION NO. 172/69, DECIDED ON 10-2-
1973 - Bombay High Court

(iv)  Against the above decision of Honble Tribunal Civil Appeal of the
department (s dismissed by Hon'ble Apex Court -[Collector 1. South
East Asia Shipping Co. Lid. - 1996 (82) E.L.T, A155 (s.Clf

v COLLECTOR OF CUSTOMS, AHMEDABAD Versus SHIPPING
CORPORATION OF INDIA LTD. - 1987 (29) E.L.T. 182 [Tribunall

(vij ASEAN CABLESHIP PVT. LTD. Versus COMMISSIONER OF
CUSTOMS, COCHIN - 2020 (374) E.L.T. 597 (Tri. - Bang.|

16. The Noticee has further submitted that it is [ailed to understand

’_thﬂ'r If any differential duty is pavable by it on the Bunker viz. Marine Gas

( Page 9 of 20
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il High Bpeed Diesel e, calculated in the present SCN less already sell
assessed as well as provisionally assessed then why the proper oflicer while
making order of provisional asscssmcnt has not re-assesscd the duty of
customs especially when Agriculiure Infrastructure and Development Cess
(AIDC) (Rs, 4 per liter] and Road and Infrastracture Cess equivalent to
Addinonal duty of Customs (@ Rs, 8 per liter) were not sell assessed by the

Moticee?

17. The Noticee has further submitted that in fact the said two Cesses were
exempted vide Notification No. 11/2021-Cus. dated 01.02.2021 |Sr. No. 17)
and 21/2018-Cus, dated 02.02 2018 respectively. Therefore, neither M/s.
Compass nor the proper officer while assessing the bills of entry provisionally
not asscessed the said two cesses. Therefore, no differential duly is pavable by
it as difference is arrived due to demand of two cesses and thereby calculation
of Social Welfare Surcharge and the Additional Duty of Customs under sub-

section {(B) of Section 3 of the Customs Tariff Act, 1975 on the sawd two cesscs,

18. The Noticee has further submitted that since the said vessel was foreign
going vessel and no duty was payvable on the said 3 goods used while her
voyage [rom Kandla to Alang Ship Breaking Yard so question of payment ol
differential duty deoes not arise at all irrespective of the facts that same were
exempted.  On the contrary it is entitled for refund of Rs. 14,11,291/- as
provided under Section 18{2] of the Cusioms Act, 1962, Therefore, they have
praved that impugned Bills of Entry may be finally assessed with Nil duty on
all the said 3 poods viz. Bunker/Provisions etc. and order for refund of duty

already paad by it

19. The Notices has further submitted that in view of the no differential duty
is pavable by it on the contrary it is entitled for refund of customs duty already

paid, therefore, guestion of interest and imposition of penalty does not arise,

PERSONAL HEARING
20. Pergonal hearing in the matter was held on O8.01 2025, 8hry P.Lx

Rachchh, Advocate from M/s. P.R. Associates attended the hearing on behall
of the Naticee, in virtual mode of hearing . He re-iterated his submission did.

05.11.2024, He said that all his submissions are contained in his Wnilten

Beply did.05.11,2024,
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DISCUSSION & FINDINGS:

21. I have carefully gone through the facts of the case, Show Causc
Notice and written defence submission did. 05,11.2024 and personal hearing
held in virtual mode on 08.01.2025.

22, The issues o be decided in the instant case are:-

[} whether the Noticee is hable to pay Customs duty on actual
consumption of ship stores /| Fuel Qil (bunkers) consumed between the
Mumbai (India) to Alang,

(b} whether the Noticee has short paid the Customs Duty of Cusloms
as proposed in the Show Cause Notice or nnt.

(c) Whether Penalty under Section 117 of the Customs Act, 1962 is

imposable upon the Noticee or not.

23, | find that the SCN alleges and propeses recovery of short payment of
duty ol Customs on Marine Gas Oil as the Noticee while Nling Bill of Entry sell
assessed the Customs duty payable on consumption of Bunkers [including
Marine Gas (il] and Ship Stores between Mumbai and Alang Port, The Noticee
sell-assessed and  paid total duty on Marine Gas Qil ({CTH 27101930) Rs.
13.82.235)- as against duty pavable worked out to Rs. 22.76,822/ .. Hence, the
demand of differential duty of Rs, 9,14,587 /- in the Show Cause Notice.

24, It is noticee’s contention that the vessel was not converted o coasial
rufn as it was not carrving coastal cargo from Kandla port and hence the vesse|
was a lorcign going vessel in terms of Section 2 (21) of the Customs act. |92
exempted [rom payvment of duties of Customs on consumption of bunkers and
ship stores in terms of Section 87 of the Customs Act, 19587 The Notices also
discussed procedures related to conversion of foreign going vessel to coastal
run vessel and the duty leviable there on. The Noticee referred CBEC Circular
No 58/97 dated 6.11.1997 to submit that it is not the case that request for
coastal conversion of the MT BOW FLOWER was made either at Kandla or at
Alang. The noticee has challenged the levy of Customs duty itsell on
consumption of Bunkers and provisions during the vovage of the vessel from

Mumbai Port to Alang in terms of Section 12 of the Customs Act, 19632,

25, | observe that the Board vide Cireular No. 58/97 dated 6.11.1997

i : . ]
ﬁ[ﬂﬂfﬁhﬂﬂ Procedure for collection of duty on ship stores consurmed during

{
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coastal run upon specific request of the Master of the Vessel and do not deal

with legal chligation o pay Customs duties under the Customs Act, 1962,

26. Now, the fact remains that Noticee themselves paid the Customs
duty to the tane of R2.14,11,291 /- by filing Manual Bill of Entry No. B343665-
A dated 02.06.2022, Therefore, levy of Customs duty under Section 12 of the
Customs Act, 1962, and duty liability of the Noticee on consumption ol the
Bunkers and ship stores (provisions) during vessel’s vovage from Kandla Port 1o
Alang was not in digpute at that time and hence not part of the show causc
notice, However, the Moticee in their reply solely relied upon their contention
that there is no duty Lability at all on consumption of the ship stores and
bunkers; fuel oil during the vovage of the vessel from Kandla to Alang as the
vessel was a Foreign Going Vessel. The notices raised the issue of levy af
Customs duty on import under Section 12 of the Customs Act, 1962 upon
receipt of the Show Cause Notice only when duties short paid were demanded
from them. However, | proceed to take up the matter as the issue of levy of
Customs duty under Section 12 is raised by the Noticee. To better appreciate
the contention of the Noticee and the issue involved, relevant defimtion and

provisions of Customs Act, 1962 are discusscd as under:

27. The word “Import” as defined in Section 2{23) of the Customs Act,
1862 and "India” as defined in Section 2(27) of the Customs At, 1962 rcads as
under:-

Section 12 of the Customs Act, 1962 which provides for levy of

Customs duty on goods imported into India reads as under:-

“SECTION 12. Dutiable goods. — (1) Excepl as otherwise provided in this
Act, or any other law for the time being in force, duties of Customs shall be
levied at such rates as muy be specified under the Cusioms Tan(l Act, 1573
{51 of 1975/, or any other law for the time being in force, on goods imported
into, or exported from, fndia.

(3] The provisions of sub-section (1} shall apply in respect of all goods
belonging to Government as they apply in respect of goods nol belonging 1o
o rmment. "

“SBection 2 Definitions; In this Adl, urless the context olherise requires:

(23 “import”, with its grammatical vanations and cognale expressions,
meers bringing into India from a place outside India

PR L L |
L s
27.1 Above three provisions of the Customs Acl, 1962 stipulate that

duty is chargeable on goods imported into India. Importation takes place once
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goods enter into territorial waters of India and the event af im portation/ impon
attracts provisions of Customs Act, 1962 including levy of duty under Section
12 of the Act. The word ‘import” is defined in Section 2(23) and, unless the
context otherwise requires ‘import’ with its grammatical variations and cognate
expressions means bringing mto India from a place outside India. The word
‘India’ is defined in Section 2(27) which is an inclusive definition and it states
that ‘India’ includes the territorial waters of India, Thus, the combined effect of
the words ‘import” and ‘India’ in these two siib-sections of Section 2 is that
import takes place when goods are brought into the territorial waters of Tndia
from a place outside India. The duties of Customs are levied with relerence o
goods and the taxable event is the import of goods within India i.e. within
territorial waters. The above provisions do not provide for tevy of duty bevond
territorial waters and the definition of “India” as quoted above does not unless

otherwise specilied, include bevond territorial waters.

27.2 The definition of term “foreign going vessel or aireraft” as defined By

sub-section (21) of Section 2 which reads as under-

21} “foreign-going vessel or alreraft” meorns any pessel or
atrcraft for the time being engaged in the carmage of goods ar
passengers behween any port or airport in India and any port or
airpart gutside India, whether touching any intermediale port ar
airport in India dr not, and mcludes -

[t} any naval vessel of a foreign Government taking part in any
raial exercises;

fif) any vessel engaged in fishing or any other operations
culside the terntorial waters of India;

fui) einy vessel or aircraft proceeding to a place outside India far
any purpose whalsoever”

Section 87 of the Customs Act, 1962 reads as under -

“Imported stores may be consumed on board a fereign-going
veszel or aireraft. - Any imported stores on board a vessel or aireraft (other
than siores 1o which Section 90 applies) may, withou! payment of duty, be

caornsumed thereon as stores during the period such vessel or aereraft is a
foreign-going vessel or atrcrafl.”

27.3 There are two conditions in Section 2(21). The first condition is

that there must be carriage of goods or passengers between a forcign port
and an Indian port. The second condition 15 that the vessel in question
must be engaged in the carriage of such Bomls or passengers. In the case
in hand, the vovage of MT BOW FLOWER from Kandia Port to Alang port
i.e, within territorial waters of India, was performed between two Indian
g dian territorial waters only. Therefore, once the vesse] sailed
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from Port of Kandla (India) for Alang Port of India for its own purpose Le.
for breaking purpose in India (i.e. at Alang), it was not saibhng between the
port outside India and a port in Indis and journcy between Kandla and
Alang was not necessitated under a foreign run 1.e. camage of goods belieen
any port in India and any pert outside India as defined in Section 2(21) of the
Customs Act, 1962, Therefore, irrespective of its itinerary, the vessel MT
BOW FLOWER was engaged in journey between two Indian poris during
the vovage from Kandla port to Alang port. Therefore, the ship stores and
bunkers consumed during the journey between two Indian port within the
territorial waters of India are goods brought into the territorial waters of
India from a place outside India and the duties of Customs are levied with
reference as the taxable event ie. the import of goods within Indla Le.
within territorial waters has been taken place. As regards applicability of
Seetion BT eontended by the Noticee, | find that as long as the vessel or
the aircraft holds the status as a foreign-going vessel, exemprions
contained in Section 87 applies without any doubt. However, once the
stores consumed when the vessel was involved in aperations within Indian

territorial waters, benefit of Section 87 of the Customs Act, 1962 cannol be

extended.

28, | find it relevant to mention Instruction No.15/2018 dated
4.10.2018 issued by the CBIC clarifying law point of levy of dutics of Customs
under Section 12 in case of on board consumption of ship stores within
territorial waters of India by the Cruise vessels while in foreign run. The CBIC
vide [nstruction No.15/2018 dated 4.10.2018 in the matter of duty an
consumption of Ship Store by Cruisé Vessels touching Indian Forts has
clarified and stipulates that duty s payable on liguor and other consumed
stores during the transit of a eruise vessel through territorial waters of India.
This clarification in Instruction No.15/2018-Cus is in line with the

interpretation discussed in foregoing Paras.  Clause 2(v) of the Instruction

reads as under;-

' v The definition of Indian Customs waters has been
extended up to EEZ in Finance Act, 2018, ‘Indian Cusloms Water'
fincls mention i various sections of Customs Act primarily related
to enforcement. Dutiability of an imported product &5 governed by
Section 12 of the Customs Act which is unaffected by the impact
of said amendment. A crutse vessel calling on an Indian port
would, therefore, be Hable to pay duty on liquor and other
consumed stores during its transit through territorial
‘waters or its period of stay at port in India Mere passage
ough Indian Customs waler without calling on al any of the
dian ports would not attract Customs duties.”
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28.1 The position of law as explained in the Instruction No.15/2018-
Customs dated 04 102018 is thalt dutiability of an imported product is
governed by Section 12 of the Customs Act and duty is to be paid on consumed
stores during vessel's transit through territorial waters or its period of stay at
port in [ndia. The fact remains that during the course of its movement between
coastal ports in India, the vessel MT BOW FLOWER has consumed certain
stores, and bunkers: The fact not disputed 1s that the stores are consumed
within the territorial waters. Though the Noticee paid the sell-assessed
Customs dutv of Rs 14,11,291/- at the material time on the basis of
consumption of ship stores based on inventory declared by the Master of the
Vessel without any protest & challenge about its leviability, now, while
contestng the issue did nor dispute the revised dutv caleulation of import

duties pavable on Marine Gas Oil proposed in the SCN.

29. [ find that the Hon'ble Supreme Court of India’s judgment on the
issue ol cellecting duty in such cases and applicability of Section 87 in the
case of M/s. Aban Lovd Chiles Offshore Ltd Vs U.O.1 reported as 2008
(227) ELT 24 {5C) is applicable in this case, The Hon'ble Supreme Court of

India has held as undesr:

AUt may not be correct to contend that the ail rges installed by the
appellants ansiwer the deseription =foreign going vessel”. A vessel may be a
_r-l'.ln"l"l.{;.l'l‘ F";-I'.l:l.'?f]' vessel hut JliF the ol -l".ll!':f 1% sriuaied i the arpn o o which the
Crustoms Act applies ar extends, the aid of Section 2{21) of the Custorms Act
cannat be token to get the benefit under Sections 86 and 87 of the same Act
The prinoiple underlying under Secitons 86 and 87 iz that the sfores ore

consumed on board by a foreign going vessel. If the so-called foreign geoing
vessel is located within a territory over which the coastal State has

complete control and has sovercign right to extend its fiscal laws to
such an area with or without modifications and the stores were
consumed in the arca te which the Customs Act has been extended,

—— e S s R s L Bl

reference or reliance to the vessel being a fereign going vessel shall be
af ne conseguie and the Cu duty would leviable as t

goods are consumed within the territory to which the Customs Act has
been extended s per the Maritime Zones Act, 1976 and the ternational
Conpention UNCLOS, 1982."

29.1 The Hon'ble CESTAT in the case of M/s. Asian Cableship Pvt Ltd
reported as 2020(374) ELT 597 (Tri-Bang), relving on the Hon'ble Supreme
Court af India's judgment supra, in matter of Foreign Going Vessel engaged to
carry out repairs of cables located in South East Asia and Indian Ocean Area.
nas held that Customs Duty on ship stores consumed while the vessel was
performing operations within Indian territorial waters requires to he paid. The
relevant portion of the order reads as under:-

"-'"-'1-_':;___1 “26. On a ploin reading of Section 87 as above, it is evidently clear that
e e as long as the vessel or the atreraft holds the atatus as a Foreign-going
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pessel, exemplions contomed n Section BF applies without any doubt
Going by the ratio of the udgment of the Hon'ble Supreme Courd in the
sase af Aban Loyd Chiles Offshore Ltd., 2008 {4j TMI 10 [SC) = 2008 (227
Ede T 24 (S.0C.) held that ;
TR B may not be ocorrect (o confend thal the ol ngs
installed by the appellanls answer the descnplion “foreign
going vessel”, A vessel may be a foreign going vessel bur if
the oil ng is situaled in the area 1o which the Customs Act
applies or extends, the aid of Section 2{21] of the Customs
Act cannot be taken o gel the bengfit under Sections 86
and 87 of the same Act. The principle underlying under
Sectibng 86 and 87 is that the stores are consumed on
board by a foreign gong vessel. I the so-callecd foreign
going ressel is located within a territory over which the
coastal State has complete control and has savereign right
o extend s fiscal lmws to such an area with or without
modifications and the stores were consumed in the area to
wihhich: the Customs Act has been exiended, reference or
reliance to the vessel being a foreign going vessel shall be
of no conseguence and the Customs dufy wouid be
leviable as the goods are consumed wilhin the terrilory (o
twhich the Customs Act has been extended os per the
Mantime Zones Act, 1976 and the International Conventian
LINCLOS, TOR2:T

From the above, we find thal though the status of an FLGV 18 not altered by
the fuct that such vessel or aircrafl has run to a domestie Port or Airport
during such time, duty on the stores consumed when the pessel was
imvolved tn operations within Indign terrilonal waters, necds to he ollected
tn view of the above udgment, We find that Hon'ble Bombay High Court in
the case of Pride Foramer has alse tuken the same view. This Bench has
alse jollowed the same in the case of Focus Energy, 2019 (11) TMI 22
({CESTAT BANG.) Therefore, we find that the appellants require 1o pay duty
on the ship stores consumed by them while they were operating in the
territarial waters of India. The appellants claim that such aperations teere
anly onee during 4th Cotober 2007 to Gth Octaber 2007 and the applicable
duty payable is Rs. 1,63479. Howeper, this is o maller of fact and the
same requires to be aseertained/ verified from the records like vessel's log
books, comrespondence with their masters, telecom authorities, information
submitted to Porl arnd Customs ele. For this reason, the malter reguires o
go back to the adjudicating authoerily for computation af the duty lininlity.

27. We find that Leamed Authonzed Represenlative for the Department
has refterated the findings of the Learmed Commissioner. However, 4s per
our discussion above, the contentions of the Departmen! have been
eountered and held to be nol mamtainable under low. We also find tha! the
cases relied upon by the Authornzed Representative cannot help the cause
af the Department. We find that the decision in the case Aban Loyd Chiles
Offshore Lid., Pride Foramer {supra) concerned about the vessels which
were rigs engaged in oil exploration in the designated areas of continental
shelf and exclisive economic gone, which were declared by a notification
ta be a part of India for a limited purpose. However, we find that the cases
are relevant only to the extent they decide the applicabilitu of duty-free
stores during the period the vessels were in fndian terrtonal walers.
Moreower, the submissions of the Learned AR are buased on stray
caorrespondence and no investigation o that exten! appears o have been
dane in this regard. The crux of the argumen! of the department was that
the vessel was berthed in Cochun for mast of the time during the disputed
period and thus it ceases to be foreign going vessel. Moreaver, twe find that
the vessel was anchored in Cochin Port and wos under the weatchful cyes
of Customs and Port authorities, Many times, Customs cuthorites hearse
o bourded the vessel as demonstrated by the counsel for the appeliants.
Customs officers were supervising the bonded stores of the ressel It 1uns
well within the rght and mandate of Customs authorities to advise the
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appelinnts to ensure that there were no procecural and other infractions,
No proof af zuch efforis and ecorrespondence, if any, has been placed on
record before ws. R oocan be seen that the arguments of adjudicating
authority were controverted and we are inclined o hold thal the imprigred
vessel is foreign going vessel and as such the exemption in terms of
Section 87 of the Customs Act, 1962 is available to the appellans, despite

| the fact that 1 was lymg berthed at Cochin for most part of the time,
Howserver, in view of the Hon'ble Apex Court's deciston in Aban Loyd case
(supra), we find that the duty on the ship stores consumed while the tessel
was performing operations within Indian territorial weters requires o be
peugd by the appellants. Learned Counsel for the appellants has fairly
conceded the same and expressed willingness 1o pay the same. "

29.2 The Hon'ble CESTAT in the case of C.C. Vs sShipping Corporation of
India reported as 1985 (21) ELLT. 778 (Tribunal)] has in similar matter held as
uneler:-

“6. The case of M.T. Netai Subhas Bose and the caze af Nancy Dee are
different. Nancy Der was specially chartered and brought to India for the
purpese of lightering work of wheat carying from super tankers. This (s
not the case with M.T. Nelaji Bose. The vessel twas tself a forewgn cargo
carying ship which arrived from Kharg Island in the Persian Crudf wnith
Jureign cargo for Madras and Visakhapatnam. There is no evidence that it
was destined to go to Calcutta. When she went to Calcutta she did so only
to carry crude oil laken from M. T, Zakir Hussain at Visakhapatnom. Nor is
there any ewndence that M.T, Zakir Hussain was destined to discharge
foretgn crude at Calcuttae and that M.T. Netafi Subhas Bose merely helped
fo carry the cargo o its intended destination, M7 Netaji Subhasz Bose
diverted at Visakhapatnam, an ndian ports in order to corry corgo to
Haldia another Indian port, & makes no difference that the cargo was a
fareign cargo. The fact was that cargo was carmied bettuesn ane Indian port
and another by a ship that was not meant to undertake thal voyage, Nor
twas it meant to Iift Indign cargo at Calcutta for any foreign port as is
proved by the fact that she left that port in ballast, tovching Vizay agaim
which she left on 24-1-1978 also in hallost The run from Vizag to Caloutta
betueen 19 ond 22-1-1978 was dearly a eoastal run to carry cargo
between tiwo ndian mrts, and ne ather. We are, thergfore, vnable to aFree
uath the Shipping Corparation af India that the demand Jor duty mode by
the Vizag Customs was incorrect.

29.3 In an another case of vessel being sailed in territorial waters of

India, the Hon'ble CESAT in the case of M/s. Bharat Petroleum Cor

paration
Ltd, Bombay reported as 1984 (17) ELT 413 (Tribunal) [maintsined in 1989
(3] ELT AL3l (Supreme Court)] has allowed the benefit of exemption from

Excise duty on bunkers supply to a foreign going vessel sailing between 1wo

Indian part i.¢. Bomaby and Kolkata while in Foreign Run and held
of the Vessel has to be ascertaine

that status

d with regard to facts and circumstances of
the case,

29.4 The above views are supported by the ratio in the above discussed

Judgments and in view of the matter I'am not inclined to consider defense

theory and various judgments relied upon by the Noticee. The

said judgments
led upon by the noticee are

issued in connection with the pecubar facts and
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circumstances therein which also includes non-acceptance of Departmental

Appeals based on litigation pelicy which do not have precedence value

30. In the light of the above discussion and relying on the above case
laws, 1 hold that the Noticee is required to pay Customs duty on ship stores,
bunker, provisions, alcohol ete. consumed on Yessel MT BOW FLOWER during
its transit through territorial waters or its period of stay at port in India.
Therefore, Customs duty is rightly paid by the Noticee however remained short

paid as it was wrongly sclf-assessed by them.

31. [ find that Customs duty payable on Marine Gas Oil (CTH 27101930)
which includes basic Customs duties along with other duties and Cess as

imposed under various provisions 18 as under:-

['8r. | Typesof Dubies ; Rate of Duty | Marine Gas Ol |
No ' . -'.MGCIJ { HSD

& Quaniity = | ey |

|2 | Assessable Value (InRs. ) 3 ﬁ.;'é1 51,832

(3 Basic Customs Duty (BCD) [Notification No. | 2 5% "Rs. 1,53 796/
| 62/2017-Cus dated 30.06. 2017 (Sr. No. 3]] |
|4 | .ﬁ.gngul-turc Infrastructure and Development Rs. 4/~ per | Rs 2 70588/ |

Cess (AIDG) Liter |

5 | Addl Duty of Customs equivalent to Special | Rs 8/~ per | Rs. 5,41 176i-
| Additional Excise Duty (SAED) Liter .
| [Na. 05/2019-CE dated 06.07.2019 (as |
| amended)] ' |

E | Read and Infrastructure Gess equivalent 1o | Rs. 8/~ per | Rs 541176/
| Mdlllﬂr‘lal Duty of Customs | (Sr No. 02) | Liter

. :as amem-ded]l 1=t s 2 )
(17 I Bazic Excise Duty as per Section 3 of the | Rs. 4.20 per | Rs. 2.84 117/
Central Excize Act, 1944 | Liter

[Notification No. 11/2017-CE  dated
. :.’ru 06.2017 (Sr. Mo, 3(h)) (as amended)] i
"8 [ Social Welfare Surcharge Molfication No. | @ 10% | Rs. 178085~
12/2021-Cus. dated 01.02.2021
E@1ﬂ%af3+d+5+ﬁ+'."1 =i
'8 | the Additional Duty of Customs on imported | @4% | Rs. 3.06.884/-
| goods under Sub-section (§) of Seclion (3}
of the Customs Tanff Act, 1875 (51.af 1873) |

| [No. 5%/2017-Cus.dated 30.06.2017 (as

, ' amended) J4%age of 2+3+546+7] ' L bl A A

10 | Total duty on MGO/HSD [3 to 9] ' Rs. 22,76,822/-

—— }

=L 5 The noticer in their submissions has challenged the jevy ol

,.-""r ,E.‘—uatn{:s duty itself however not disputed duly calculations amounting o
i-.l'l

. {E‘?s 21.76,822/- payable on MGO as worked out above and proposed in the
q.Eh:m :’I_Fauw Notice. Thus, actual duty pavable and difference arose due 1o

pavment while filing the Bill of Entry is not in dispute. Therefore, | find
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that the differental duty of Rs.9,14,587 /- short paid on MGO (CTH 27101930)
15 required to be paid by the Noticee. In view of above facts, 1 confirm the
demand of differential duty of Rs. 9,14,587/- to be recovered from the Noticee
under Section 28 (1) of the Customs Act, 1962 along with interest under Section

28 AA of Customs Act, 1962 as proposed in the Show Cause Notice

32. The Show Cause Notice also proposes penalty on the Noticee under
Section 117 of the Act which reads as under: .

“Section 117 Any person who confravenes any provision of this Act or
dbels any such contravention or wha fails o comply with fny provision af
this Act with whech of was his duty te comply, where ne express penalty
18 elsewhere provided for such contravention or foilure. shall be liahle to o
penalty not exceeding four lakh rupees”

32.1 1 find that Section 17 of the Customs Act, 1962 provides for sell-
assessment of duly on import and export goods by the importer or exporter
himsell by filing a Bill of Eniry or Shipping Bill as the case may be, in
electronic form, as per Section 46 or 50 respectively and therefore, under self-
aescesment, 1t 15 the responsibility of the IMPOrter or exporter o ensure that he
declares the correct classification, country of origin, applicable rate of duty,
value, benefit or exemption notification claimed, if any in respect of the
imported [/ exported gomds while presenting Bill of Entry or Shipping Bill. In
the present case, | find that the Noticee has not paid apprapriate duly leviable
under Section 12 of the Customs Act, 1962 as much as they failed to self-
assess correct duty lability under Section 17 of the Act and presenting
incorrect Bill of Entry under Section 46 by not declaring all relevant provisions
and notihications attracting duty liability., Since the Naticee has violated the
provisions of Sectivn 12 read with Section 17 and 46 of the Customs Act, 1962
which was their duty to comply, but for which no exproess penally is elsewhere
provided for such contravention or failure, T find that Noticee iz liable to
penalty under Section 117 of Customs Act, 1962, as proposed in the Show

Cause Notice,

33. [n view of the above, | pass following order:

ORDER::

i I confirm the demand of differential duty of Rs.9,14,587/-
(Rupees Nine Lakhs Fourteen Thousand Five Hundred and
Eighty Seven Only) under Section 28(1] of the Customs Act, 1962,
The same should be paid by [/ recovered from the Noticee
forthwith.
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(1) | order to charge and recover applicable interest leviable on the
confirmed amount ol differential Customs Duty, as per (1] above,
under Section 28AA of the Customs Act, 1962 which should be

paid by / recovered from the Noticee forthwith,
1 1 impose penalty Rs. 1,00,000/- (Rupees One Lakh Only) on M /s
Compass Shipping Agency, Bhavnagar under Section 117 of the
Customs Act, 1962 which should be paid by / recovered from the

Notcee forthwith.

This order is issued without prejudice to anv other action that may be

taken against the importer or any other person under the Customs Act, 1962

or any other law for the time being in force.

HOTHTHT Additional Commissioner
i) FERS/(Customs (Preventive)
WHTTR/ Jamnagar

Date 30.01.2025
WrEe §  CUS/1033/2024-Adjn.

BY RPAD/SPPED POST/HAND DELIVERY:

M/s. Compass Shipping Agency,
308, Prithvi Plaza,

Opp. Gogha Circle,

Bhavnagar-364002

{Gujarat)

Copy to:

1 The Commissioner, Customs (Preventive), Commissionerate, Jamnagar

2 The Superintendent{TRC), Customs (Prevenitive), Commissignerate Jamnagar
3 The Assistant Commissioner, Customs Dwvision, Bhavnagar.

4 The Superintendent, Systems. Customns (Prev.), Commissionarate Jamnagar
5 Guard File.

Page 20 of 20




