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yRsrqft+ffisqfr{}frqtwtff { fur} trr qE srrt frqr rql t.

This copy is granted free of cost for the private use of the p€ rson to whom it is issued.

mcrtrq irfufrqq rgez ff Errr 12e S ff trl tqqr {TfrB-tl h a{d-{ ffifud Affi h

qrrd + sqa t +t qft {€ qdrr * cc+ +1 qr6d q-{W r'(Tr E} fr 5q arr?cl fi Yrfr ff
a-r$q i : q-fr+ + d<< qq-< qR-{u{ts sftq 1ff+fi dcfrE{l , B-d izrq-q, ttrqa frqml

dT< qrrt, a-{ ffit 6} ST0urr qrtfi Y<d r< rrt t.
Under Section 129 DD(1) of the Customs Act, 1952 (as atnended), in respect of the

following categories of cases, any person aggrieved by this lrder can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry

of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from

the date of communication of the order.

ffifue rqfur i{e{rZorder relating to :

ti-w i sq i airqrR-( fr{ rre.

any goods imported on baggage

(q( qrc+ t qrqm t,A Ng RrS'Er({ t qr<r rqr tfr-< qrcr d gais rr6q Fm q-< s-flt n qg

sr cT s{I qErar qr? q-< srrt tni h frs qEkd qrq seft i !n+ T( qT ts( rr<q lqFr q{

sfrrt .rq qro 6t qrrr i qtkd rrF{ fr t'ff A.
any goods loaded in a conveyance for importation into India,

at their place of destination in lndia or so much of the quant

been unloaded at any such destination if goods unloaded a

of the quantity required to be unloaded at that destination.

frqrg-* s{Dft{c, 1962 h a(qrq x rqr sst q*{ iqrq lTc ftcfr h il6( t6 Ercff ft
s€rqrft

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

g-{Oqq qr+<-{ qa g16 ffi i frBnt yrsc i r<il s-.fl ifi ffi {fftd s'(ff qiq

fi qRrrft dt< ss * rrc ffifutr nrrrqm dqc A+ ilGs ,

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompartied by :

frE ff g€,1s76 i rE d'.G +1(+ r i qd-{ frEffu( frc rrg r{w( E( qtcr ff a cfr{i,

ffi \rfi yfr i q-qrs tS ff qrqrqq {tm E6z w d-<r qrRq.

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

rqa <srffi h arqr+ fiq {n alltn fi a cftci, qRA

4 copies of the Order-in-Original, in addition to relevant documents, if any

Sntulr t ftq qra-fi f,t a cft{t
4 copies of the Application for Revision.

5-{OH"r <r+<T <rc-( s-G } frq mtra-6 qftftc{, 1962 1tql ftnft-f, +ffidfr(*q-qt$-<,
ffs,s!-s,q-d dkftFEc-*t rft{hqfi-< amrttt. zool-(sqqfretcre)o11.19997-6vq(fiEsR

rrrr ), *sr ff rrrcr $, tr<fur g,rrn i rqrFrfi Tff{ *.qn.e fi*rrfrqi. qE $m, qirn rrqr qrir,

6rl!-r .rfi <e ft (IF* *< sw q-+ crq qr g.st rc il fr tfr 6( h sc t t z oo/- dr< cE \rr crq. t q.ft -fi

Afrffs+ sc i {.1ooo/-

i)ut which are not unloaded

ity of such goods as has not

t such destination are short

The duplicate copy of the T.R.6 challan evidencing payment o

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the

f Rs.200/- (Rupees two

case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellan:ous Items being the fee

prescribed in the customs Act, 1962 (as amended) for filing a Revision Application. If

the amount of duty and interest demanded, fine or penalty le/ied is one lakh rupees or

less, fees as Rs.200/- and if it is more than one lakh rupees, l:he fee is Rs'1000/-.

q< {. z * arfi-{ SF-il flq-d t arqrirr TeI crr* + t-ci;a d cR +€ qft <q ilt$ t qr6d

rrffiff rF{in A m i frqT1f6 ffiftq{ 1e52 ft rr<r rzs g (1) h 4fi-{ qtd *'g'-E t
mqr5<;, ir*q gtqr< $tr dr< n-{r 6< qft{ qfrr<vl h rqtr ffiifufr ct r< arfi-{ m c-d+

{

*
a
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+
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In respect of cases other than these mentioned under item

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form c.A,-3 before the customs, Excise and service Tax Appellate Tribunal at

the following address r

2 above, any person

Customs, Excise & service Tax Appellate
Tribunal, west zonal Bench

Srr{6, *-ftq s-sr qior < t+r 6-r orftftc

wfum'rq', cfffi *ftq fi-6

1rrer dft-{, q-dqrfi rrqq, Ft-c ft-{trrflrr 5e,

3RITa4T, 3r{ril.rR- 3 B 0 016

5 mrt1-6 srBfr{q, 1e62 ff Err 12e g (6) + qffr, mqrqe' qffft{c, 1e62 ft Er<r 12e

S (1) + qd-{ qft{ } vrc ffifud qw dcr Ai flAS-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Act, 1952 shall be accompanied by a fee of -

cd)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(a)

(c)

b( )

qfl-{ + (qfuil crf,q d q(t Rffi frcI{efi qfuErO Em qizn rrqr tr6 +{ amr tn tr.nql

.rcr dR ff <rq ct{ qrs {rqg + qfu A +ft-{ {qt q-IRr FTTtr t qfrr a fr fr; vit 6rn
rcg

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

OD
q+{ t qqfud qtq'+ + q-{t h;ff dqtTtt qffi Erfl rirn rql gq, df< aIIEr i IT tFTrrIT

rrqr ric ff crq yqm irq srrg i arBtr d fr; <r Ern wg.

c )(

where the amount of duty and interest demanded and penalty levied by any oFficer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(q) rc aftn * ftd'< qfudlq * srqt, ci+,TC {f6*xto r<rrti q'(, s6r tG cr T6 qi i:< B-{rq tA, qres +%10 3rcr +-rl v., c-dt

i'-{q ds F{rq i t, q+s.!r qqtn I

(d) An appeal against this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty aione is rn drspute.

6 !s qfrfr{q ff sr<I 129 (q1 h {fft( q+q rrG6<qr *'TqH srl-< r*+ qrtct rt- 1r1 t6 artn tFtqcr
rdrffiftltrRihfrqqrErfiq{c-+sn*ftqftqrrgqffq: - arr+r Gl qfi-( Tr qra-<{ T{ fiI Tiqr+fi{

* frq srr( qr+<< h mq wt qts st sr {-6 tri rivr di !rQq.

s/49-400/c u s/Ats'D t 23 -24

nqq I (qfu( qrri i q-{r Rffi +qr$c-n, qfunrfr Eru qizn rqt tw dt< qrq :IT rrrrT

rr{[ <E ft r+,'q qlq lrrq Fcg cr s(+ 6'c d fr cd Efr< {cq.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grdnt of stay or for rectification of mistake or for any other purpose; or
(b for restorataon of an appeal or an application shall be accompanred by a fee of five Hundred rupees
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M/s Satkul Enterprises Ltd, Ahmedabad, Plot No. 124, Sub Plot No. 03,

B/s. Rajni Estate, Rakhial, Ahmedabad [hereinafter referred to as 'the Appellant'] hasfiled

the present appeal against Order - in - Original No. 21lDC/lCDflfUP/SATKUL/2023, dated

31 102023 [hereinafter referred to as 'the impugned order'] passed by the Deputy

Commissioner Customs, ICD-Khodiyar [hereinafter referred to ar; 'the impugned order']-.

2. Facts of the case, in brief, Appellant had filed lollowing 2 Bill of Entry

mentroned in Table-A for clearance of the goods viz. Cobalt Base Bare Cast Rods for

Home consumption at the ICD Khodiyar. Details of Bill of Entry, Assessable Value, duty

paid and demanded is mentioned in the Table-A as under.

Table-A

SrN
o.

Diflerential duty ordered paid
& recovered @lO 

o/o BCD = l@
:i0.9801

ll0%BCD +. 1%SWS+18%
IGSTI Rs.

5.80 489
3 52 917

Total 9,33,406

2.1 Appellant filed Bill of Entry No. 7967015, daled 22.03.2022 and another Bill

of Entry No 8195089, dated 08.04.2022i'or clearance on self assossment on payment of

Basic Customs Duty @ 2.5 oh on Transaction value. While processing Bill of Entry by

Faceless Assessment Group [FAG] duty assessed on self assessment was accepted on

classification of the goods under CTH 81052010 and TR-6 challan for payment of duty

were also generated in EDI system. Bill of Entry No. 7967015 Cated 22.03.2022, lhe

Appellant deposited self-assessed duty of Rs. 20,70,8521 vide TR-6 Challan No.

2038631615, daled 24.03.2022.fhe customs officers while allowing out of charge orally

proposed to enhance duty on assessable value by changing classification under CTH

81059OOO, which was objected by Appellant vide their letter datod 29.03.2022 against

change of classification and demand of differential duty with a 'equest to accept self

assessment and to clear goods. However, since the departmerrt did not accept self

assessment, differential duty of Rs. 5,80,489/- was deposited by' the Appellant "under

protest" on 30.03.2022 and the goods in question were releasecl and delivered to the

Appellant

2.2 Appellant filed another Bill of Entry No. 8195089, dated 08042022 for

clearance on self-assessment on payment of duty @ 2.5 o/o on Tansaction value. While

processing said Bill of Entry by Faceless Assessment Group [FAG] accepted duty

assessed on self assessment on classification of the goods under CTH 81052010 and

TR-6 challan for payment of duty was generated. The Appellant deposited self-assessed

duty of Rs. '10,93,549/- vide the TR-6 Challan No. 2038829716, dated 09.04.2022 The

customs officers while allowing out of charge orally proposed to enhance duty on

assessable value by changing classification u 105900Ct, which was objected

tr
r., +

Duty paid
on
self-

assessment

@).5o/oBCD
-Rs.

Bill of
Entry
Nos

Bill of Entry
date

7967015 22-O3-2022 20,70,a521

10,93,5492 8195089 oa-o4-2022

Page 4 of 16
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by Appellant vide their letter dated 16.04.2022 against change of classification and

demand of differential duty with a request to accept self assessment of duty and to clear

goods. However, since the department did not accept self assessment, differential duty

of Rs. 3,52,917/- was deposited by the Appellant "under protest" on 19.04.2022, goods

were released and delivered to the Appellant.

2.3 The Appellant preferred appeal before the Commissioner of Customs

(Appeals), Ahmedabad against both Bill of Entry dated 22.03.2022 and 08.04.2022. f he

matter was remanded to the adjudicating authority with direction that proper officer shall

examine available facts, documents, submission and provisions and issue speaking order

following natural justice vide O-l-A No. AHD-CUSTM-000-APP-633 lo 634-2022-23,

dated 31.03.2023.

2.4 ln remand proceedings also the Appellant has furnished required

information and filed written submissions in support of their contentions, which are not

accepted or correctly considered by the adjudicating authority, despite clearly directed by

Commissioner (Appeals) to examine facts and apply legal provision in such facts in

accordance with the law.

3. Being aggrieved with the O-l-O NO. 2llDCllCDllMP/SATKUL/2023, dated

31 .10.2023 for the Bills of Entry No. 796701 5, daled 22.03.2022 and No 8195089, dated

08.04.2022 changing classification and against order of recovery of differential duty of

Rs. 5,80,489/- and Rs. 3,52,9171- deposited "under protest", the Appellant has preferred

this appeal on various ground as mentioned in the grounds of Appeal.

PERSONAL HEARING:.

4. Personal hearing in the matter was held on 23.04.2025. Shri p. p. Jadeja,

consultant and shri Kulbir singh Bagga, Director of Appellant firm appeared for personal

hearing. They reiterated submissions made in Appeal, filed synopsis and argued during

the personal hearing. They also stated that impugned order is passed on assumptions

and presumption. lt is not sustainable in law in absence of the evidence for change of
classification. Revenue has not discharged the burden cast on it for changing the

fa ification. classification is changed to crH 81059000, as it attracted higher duty @

489t- and Rs. 3,52,9171-D

\

!d
4.

\\1

\3/

v. Consequently, the differential duty of Rs. 5,80,

Page 5 of l6

2.5 The adjudicating authority, vide the impugned order dated 31 .10.2023

ordered that "Cobalt Base Bare Cast Rod" imported by the Appellant under the Bill of

Entry No.7967015 daled22.03.2022andBill of Entry No 8195089, dated08.04.2022

is classifiable under CTH 81059000 and that benefit of Sr. No. 390A of Notification

No.50/2017-Cus dated 30.06.2017 is not available to the Appellant who is required

todischarge liabilityof Customs Duty@ 30.980 % (BCD @ 10o/o+ SWS @ 1% +

rGST @ 18 %).

I



confirmed is not justified / sustainable in this case. They requested to set aside differential

duty demands and to allow appeal with consequential reliefs, in the interest of justice.

DISCUSSION & FINDINGS:-

5 I have carefully gone through the Appeal Memorardum as well as records

of the case and submissions made on behalf of Appellant durincr hearing. The issues to

be decided in this Appeal is whetherthe impugned Order passed by adjudicating authority

is legal and proper or otherwise for changing classification of Gocds from declared CTH

81052010 to CTH 81059000 and confirmation of the differertial Customs duty Rs.

5,80,489/- and Rs. 3,52,9171-.

5.1 Being aggrieved, the Appellant has filed the presenl appeal on 26.12.2023.

ln the Form C.A.-1, the date of communication of the Order-ln-Original dated 31.10.2023

has been shown as 02.11.2023. Thus, the appeal has been filed within normal period of

60 days, as stipulated under Section 128 (1) of the Customs Acl, 1962. The Appellant

has paid the entire differential duty under protest, thereby fulfilling the requirement of pre-

deposit of filing the appeal as envisaged under the Section 129 E of the Customs Act,

1 962. As the appeal has been filed within the stipulated time-limit and with the mandatory

pre-deposit, it has been admitted and being taken up for disposal on merits.

6. lt is observed that the Appellant had imported goods i.e. "Cobalt Base Bare

Cast Rods" with various sizes (GLC06 and GLC021 3.2 MMx'l000MM/4.0 MMx1000MM)

as mentioned in documents submitted and classified the goods under CTH 81 0520'10.

The goods imported by the Appellant are "Freely lmportable" irto lndia. There is no

dispute on description, quality, quantity and value of imported gc,ods, in question. The

dispute is on classification of Goods whether under CTH 810t,2010, as claimed by

Appellant or under CTH 81059000, as held in the impugned order There is no disputed

also that goods in question are covered under the Chapter 8105. The entry under chapter

8105 is reproduced for reference as under:-

Description of goods

COBALT MATTES AND OTHER
INTERMEDIATE PRODUCTS OF COBALT
METALLURGYi COBALT AND ARTICLES

INCLUDING WASTE AND SCRI.P

- Coba-lt mattes and other intermediate proctucts

of cobalt meta.llurgr; unwrought cobalt; pov'ders

--- Cobalt mattes and other intermel[ate
oducts of cobalt metall

--- Powders
- Waste and scra
- Other

"* Effective rates of Basic Customs duty revised @ 2.Eo/o vide entry No.

39OA inserted in Notification No.5O/2O17-Cus vide Notificatloa No'

9 dated 06-07-2O 19

\3q')a
).

s
IE

CTH

8105

810520

8105 20 10

8105 20 30
8105 30 00
8105 90 00

uni
t

Kg 5Yo

Kg 2.5o/o

Ks. 5 o/o

5 o/oKg

Kg 5 o/o

Ke 70%

\ 3r
./.<-1
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6.1 lt has been observed from the case records that the Appellant entered into

a Sales Contract with an overseas supplier for the import of "Cobalt Base Bare Cast Rods"

of various sizes. The terms and conditions of this contract, including the agreed prtce,

categorize these goods as intermediate goods. The agreement between the Appellant

and the supplier is documented in the proforma invoices, and the Bill of Entry submitted

for clearance on self-assessment. The applicable Basic Customs Duty (BCD) ol 2.5o/o

was duly paid on the declared value.

6.2 The appeals were filed against the two Bills of Entry, whlch were addressed

in the Order-in-Appeal No. AHD-CUSTM-000-APP-633 to 634-2022-23, dated

3'1.03.2023, issued by the Commissioner (Appeals), Ahmedabad. ln this order, the re-

assessment was not upheld, and the case was remanded to the Assistant Commisstoner

(AC), lCD, with directions for a fresh examination of the facts, documents, submissions,

and relevant legal provisions. The AC was also instructed to issue a speaking order in

compliance with the principles of natural justice. The remand order, No.

2'lIDCACDIIMP/SATKUU2023, dated 31.10.2023, passed by the Deputy Commissioner

of Customs, ICD - Khodiyar, is currently in dispute. Additionally, the same two Bills of

Entry were included in a Show Cause Notice (SCN) dated 06.01.2023 for recovery of

duty, which was confirmed by another Order-in-Original (O-l-O) No.

68/ADCA/M/O&A/2023-24, dated 08.06.2023. The contention that duty has been

demanded twice for the same Bills of Entry by two separate orders is valid and cannot be

sustained.

6.3 lt is observed that the Appellant has submitted reply dated 18.08.2023 and

appeared for personal hearing before adjudicating authority in remand proceedings.

The impugned order dated 31 102023 has appropriated differential duty amounting to

Rs. 9,33,406/- deposited "under protest" by the Appellant at the time of clearance of

imported goods. The Appellant has objected the re-assessment for violation of Principles

of Natural Justice in grounds mentioned in the appeal memorandum. The appellant has

contended that the adjudicating authority was directed in the Order in Appeal that the

proper officer shall examine the facts, documents, submissions and issue speaking order

following Principles of Natural Justice and legal Provisions and that the submissions

made by Appellant in this regards shall be independently examined by the officer

However, adjudicating authority has ignored these directions by Commissioner (Appeals)

and has passed this impugned order dated 31.10.2023.

6.4 lt is observed that the present case, is based on (.1) Chartered Engineer

certificate Ref No. BBIB-'lS.2l22lsEUKhodiyar dated 19.02.2022 by shri Bhasker G.

Bhatt and (2) order No. 18/DC/tcD/lMp/satkut/2022 dt.25.03.2022 passed by Deputy

commissioner of customs, lcD, Khodiyar in Bill of Entry No. 73g 1329 daled 0s.02.2022.

As regards the Chartered Engineer Report No. BB1B-15.2/22lSELlKhodiyar

G.

9.02.2022 given by Chartered Engineer Shri Bhasker G. Bhatt, relied upon by

ii
3

ing authority, shows that:- j.u
'./'
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"COBALT BASE BARE CAST ROD'are finished end product suitable

for the usage as a uelding rod and has direct application as a
Welding Rod".

6.6 However, Appellant has contended that the Charte,red Engineer (CE) Shri

Bhaskar Bhatt has relied upon "Alibaba site" for coming to his opinion, but Shri Bhasker

Bhatt has not considered full article relied upon. The Appellant has produced full version

of the said online Article, which also clarifies further its details and uses for making valves,

seal inserts, rotating sealing rings, drill heads cutter edge etc. This also shows that Cobalt

Base Bare Rods are also in the intermediate phase. The goods irr question are correctly

declared by Appellant as Cobalt Base Bare Rods, which are int:rmediate goods being

used by the industrial users to manufacture their other final proJucts. This CE opinion

that product suitable for usage as a welding rod, having application as a Welding Rod

cannot be considered as "Article of Cobalt" of CTH 81059000. This Opinion is not

against Appellant per se, but, the officers have incorrectly read or irterpreted for changing

the classification from CTH 81052010 to 81059000. Further I fincl that Appellant has on

its own, after clearance of goods of Bill of Entry, obtained and prcduced another opinion

after physical verification of goods from another independent Chartered Engineer Shri

Atanu Kundu, which shows that :-

6.7 I also find that Appellant has produced another Repc,rt of the same Charter

Engineer Shri Bhaskar G. Bhatt given to the Customs at ICD - Khodiyar on 30.03.2024 in

import of "Cobalt Base Bare Cast Rod" imported by M/s P J SUROI lA & CO for the similar

goods, which shows that :-

"These imported Cobalt Base Bare Rods are an intenrcdiate phase;

because the application of these Cobalt based alloy rod is to offer hardening

on the surface by Tungsten lneft Gas (TIG) brazing process. "

6.8 lnote that, in addition to the three separate indellendent reports from

Chartered Engineers submitted in this case, the Appellant has cortended that the term

,,lntermediate Goods" is not defined under the customs Act or i.s Rules. However, a

review of the term "lntermediate Goods" as found on various online sources, including

Google, reveals that it generally refers to products used in the proJuction of final goods

or finished products, which are also termed consumer goods. For €)xample, intermediate

goods like salt can themselves be considered finished products, as they are consumed

directly by consumers but are also used by producers to manufaclure other food items'

lntermediate goods are typically sold between industries for resale or for further

production of other goods. These goods are often referred to as se'mi-finished products,

as they serve as inputs in the manufacturing process to become part of a finished product'

lntermediate goods are products that are used in the production piocess to make other

r31 d).

IE w 5

I

!:1- --'

goods, which are ultimately sold to consumers.

I
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product of cobalt metallurgy . .. . . .."
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The intermediate goods are sold industry-to-industry for resale or to produce other

products.

lntermediate goods are typically used directly by a producer, sold to another company

to make another intermediary good, or sold to another company to make a finished

product.

lntermediate goods are vital to the production process, which is why they are also

called producer goods. lndustries sell these goods to each other for resale or to
produce other goods. When they are used in the production process, they are

transformed into another state.

There are many intermediate goods that can be used for multiple purposes. Steel is

an example of an intermediate good. lt can be used in the construction of homes,

cars, bridges, planes, and countless other products. Wood is used to make flooring

and furniture, glass is used in the production of windows and eyeglasses, and

precious metals like gold and silver are used to make decorations, housing fixtures,

and jewelry. lntermediate goods can be used in production, but they can also be

consumer goods. How it is classified depends on who buys it. lf a consumer buys a

bag of sugar to use at home, it is a consumer good. But if a manufacturer purchases

sugar to use during the production of another product, it becomes an intermediate

good.

a

a

6.9 ln the facts and circumstances of the present case, the opinion dated

19.02.2022, as relied upon by the adjudicating authority, loses its evidentiary value since

it was not subjected to the process of cross-examination during the adjudication

proceedings. Furthermore, the samples in question were not drawn in accordance with

the prescribed legal procedure, and the findings have not been appropriately interpreted.

Accordingly, I find that the chartered Engineer's report dated 1.9.02.2022 cannot serve

as the sole basis for differential duty demand. The denial of cross-examination of the

chartered Engineer, shri Bhaskar G. Bhatt, renders the report inadmissible for the
purposes of duty confirmation, as per the provisions of section 13gB of the customs Act,

1962. lt is also pertinent to note that the report, in any case, does not appear to be
adverse to the Appellant's position.

---6.1 0
o

With regard to Speaking Order No 18/DC/lCD/tMp/Satkut/2022, dated

passed by the Deputy Commlssioner of Customs, lCD, Khodiyar in022

d

n with Bill of Entry No. 738"1329, dated 0S.02.2022, it is noted that this order

\\9
b ,,}

o When calculating GDP, economists use the value-added approach with intermediate

goods to guarantee that they are not counted twice-once when purchased, and once

when the final good is sold.

There are typically three options for use of intermediate goods. A producer may make

and use their own intermediate goods. The producer may also produce the goods

and then sell them, which is a highly common practice between industries.

Companies buy intermediate goods for specific use in creating either

secondary intermediate product or in producing finished good. lnevitably, all

intermediate goods are either a component of the final product or are completely

reconfigured during the production process.

l-
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constitutes another relied upon document (RUD) which, howev,:r, cannot be treated as

admissible "evidence" in the present case. The said speaking order reflects the

unapproved views of an individual ad.judicating authority and is currently under judicial

scrutiny. Notably, it has not been upheld in the appellate process. Order-in-Appeal No.

AHD-CUSTM-000-APP-388-2023-24, daled 19.01.2024, issued by my predecessor, has

not sustained the aforementioned speaking order dated 25.03.2')22. lnstead, the matter

was remanded to the Deputy/Assistant Commissioner, lCl), Khodiyar for fresh

consideration of the Appellant's submissions and for issuance cf a reasoned order, in

accordance with the principles of natural justice and applicable legal provisions. As of

now, the remanded matter remains pending. lt is a settled 1>osition that the views

expressed by an individual ad.iudicating officer, unless upheld by higher appellate forums,

do not attain finality and hence lack evidentiary value for altering the declared

classification. ln the lndian legal framework governing taxation, any adjudication order is

subject to challenge up to the Hon'ble Supreme Court. The ,:vidences cited in the

impugned order, including the above two RUDs, are therefore untested, unilateral, and

lack probative value. Consequently, the impugned order, being primarily based on such

documents, cannot be sustained, as the charges framed against the appellant are not

supported by cogent, verified evidence established on merits by tht: investigating customs

authorities.

7. The Settled law also is that classification of goocls in question can be

determined considering various factors including the following aspects:-

(a) HSN with Explanatory Notes provide safe guide fo' interpretation of an

entry for classification.

lmportance to be given to the Act, Rules of lnterpreta'lion of the Tariff

Functional utility, design, shape and predominant usage have also to be

taken into consideration

How the product is known in the market and its actual use will also be a

relevant factor to be taken into account.

(b)

(c)

(d)

7.1 lt is observed that the Hon'ble Supreme Court decision in the case

ofCCEv/sD.L.STEELS-2022(381)E.L.T.289(5.C.)hasheldthatwhen
Revenue challenges classification rrude by assessees, the onts is on Revenue to

establish that item in question falls in taxing category as claimd by Revenue. lt is

observed that for the purpose of classification of any produd important factors are what

the product is, what its composition is, how it is used and how the product is kno,wt and

rnarketed. Rules for interpretation have to be considered. Rule 3 (er) of General Rules of

lnterpretation provides that a specific entry shall prevail over a general entry. ln this case,

specific classification of product is under CTH 81052010 as "interrnediate products of

cobalt rnetallurgy'" which cannot be changed as "Articles of cobalt" trnder cTH 81059000'

without adducing evidence to prove it. The expression "Artide of r:obalt" is a very wide

and general terminology, wfrich cannot be adopted. "Article of Cotalt" rrean something

rnade out of base rnetal Cobalt, w|'rich has its oy'nr distinct identity ernd fundion known in

the rnarket. Hotrvever, the goods in consunred in industrial use for surfacing

+\6
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of base metal to increase its wear-resistance properties and hardness in order to lengthen

the service life of the final component like valves, valve seats, valve pins etc. Applying

chapter notes, section notes and General Rules of interpretation, actual composition and

uses of goods in question, it would not be appropriate to hold the goods to be "Article of

Cobalt". The adjudicating authority has erred in holding that Cobalt Base Bare Cast Rod

is an Articles of Cobalt classifiable as 'others' under the CTH 8't059000. The Appellant

has contended that goods in question are intermediate product of cobalt metallurgy which

is being used in industrial purposes like alloying, surfacing etc by melting the rods. The

process has to be carried on goods before its actual use for industrial purpose. The Sub-

Heading Note under Chapter 81 at the material time was that Note 1 to Chapter 74,

defining "Bars and Rods", applies mutatis mutandis, to this Chapter [81]. However, now

Note 1 is merged into Notes of SECTION XV of THE CUSTOM TARIFF ACT 1975. The

Notes 3, 5(a) and 9(a) to Section XV of Customs Tariff Act 1975 apply in this case. Alloy

of base metals is to be classified as an alloy of metal which predominates by weight over

each of other metals. Similady Note 9 ibid shows that for purposes of Chapters 74lo 76

and 78 to 8"1, the following expressions shall have the meanings hereby assigned to them:

9(a) :- Bars and rods

'Wire-bars and billets of CLapter 74 with tlrcir ends tapered or otheruise
utorked simply to facilitate tLwir entry into machines for conuerting them into,

for example, drawing stock (wire-rod) or tubes, are hotueuer to be taken to be

unutrought copper of heading 7403. This prouision applies mutatis mutandis

to the products of Clnpter 81 .

7.2 lfind that the impugned order has referred to Chapter heading 81.05 of

Explanatory notes (sixth edition-2017) to Harmonized Commodity Description and coding

system issued by World Customs Organization. However, the impugned order has not

correctly considered Notes of SECTION XV of THE CUSTOM TARIFF ACT 1975. Notes

3, 5(a) and 9(a) to Section XV of the Customs Tariff Act clears the identity and

classification of the goods in question under CTH 810520'10. The Explanatory notes relied

upon in O-l-O shows that there are many cobalt alloys, those which may fall in the heading

in accordance with Note 5 to Section XV include:

la'1 r/r,

* rIrS1.

"(1) The cobalt-chromium-tungsten ('Steilrte") group (often containing small
proportions of other elements). These are used in the manufacture of Values
and Value seals, lools etc. because of their resistance to u)ear and corrosion
at high temperatures."

!,.\
$

aI
!

*

.,t
>;

7.3 The Appellant has contended that Cobalt base alloys are known

as "Stellites" which are used as corrosion and oxidation resistance coatings on various

applications. cobalt Base Bare Rods (stellite) provides resistance to many forms of
chemical and mechanical degradation over wide temperature range. These goods have

outstanding anti-galling properties, high temperature hardness and high resistance to
cavitations erosion that results in its wide use in the lndustrial activities. lt bonds well to

\
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all weldable grade steels and stainless Articles. Cobalt Base []are Rods are specially

formulated to resist wide range of hostile environments includ ng abrasion, corrosion,

galling, oxidation and erosion of goods. They are able to ma ntain their hardness at

temperatures of upto 1500oF (B00oC) and proven useful in industries.

7.4 The Appellant has also contended that a similar issue has already been

decided in case of M/s. sri Murugan Enterprises by the order-in-Appeal c. cus. I No.

336t2023, dated 15.'l 1.2023 passed by commissioner of custonrs (Appeals-l), chennai,

wherein he has set aside the differential duty demand, under cTH 81059000, in dispute

on classification of goods whether under cTH 8105201 0 or 81059000. The Appellant

has produced copy of the said o-l-A dated 15.1 1 .2023 and perut;al thereof shows that it

is squarely applicable in this case to set aside differential dut1,6"n1rno. under cTH

81059000 in facts of this similar case.

7.5 The Appellant has also contended that they have been provided generic

information of consignments cleared under CTH 81052010 b)' Office of Directorate

General of valuation, Mumbai in respect of the imports made und-'r cTH 81052010. The

information provided by DG Valuation, Mumbai shows that all cver lndia clearance of

goods under CTH 81052010 includes clearances includes Rods, Welding wires, Bars,

Powder, Article of Cobalt, pieces of cobalt, etc which were cleared uninterruptedly under

CTH 81052010 all over in lndia. The information under RTI Act 2005 related to CTH

81052010 provided by DG Valuation shows that similar goods were cleared undisputedly

under CTH 81052010. This factor supports Appellant's contertion to set aside the

impugned order on the parity principle.

7.6 lt is a settled principle of law that the burden of prorlf lies upon the taxing

authorities to establish that a particular item is taxable in the manner claimed by the

Department. The Hon'ble Courts have consistently held that the Department must place

on record sufficient material to support such a finding. lt is incuntbent upon the taxing

authority to produce relevant evidence, even at the stage of adjudication before the

original authority. ln the present case, the burden cast upon the Flevenue has not been

discharged, as no substantive evidence has been adduced to r;upport the proposed

classification. lt is further noted that the clearances of "Cobalt Base Bare Cast Rod" under

CTH 81052010 were allowed after due consideration of classification queries and

clarifications regarding the nature of the goods as "intermediete goods." The said

consignments were assessed and released without any further objection from the

Department. A mere assertion, without supporting evidence, is in;ufficient to warrant a

change in classification. lt is also well established that where entries in the Harmonized

system of Nomenclature (HSN) are not aligned with the entries in the customs Tariff'

reliance on the HSN for classification purposes is misplaced. Notakrly, one of the primary

grounds on which the impugned order bases its conclusion is the HS,N Explanatory Notes,

which, in the absence of alignment with the Tariff and binding legal provisions, cannot be

determinative of classification
rrld)
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7.7 lt is observed that the Appellant has claimed the benefit of exemption under

Notification No. 50/2017-Cus [Sr. No. 390,4]. The effective rate of Basic Customs Duty

(BCD) was revised to 2.5% through the insertion of entry No. 3904, which was

unconditionally added to Notification No. 50/2017-Cus vide Notification No. 2512019-Cus.,

dated 06.07.2019. lt is a well-settled principle that the onus of establishing eligibility for

exemption under a notification lies upon the claimant. The Appellant must demonstrate

that the goods in question are unambiguously covered within the scope of the exemption.

ln the present case, the Appellant has successfully established, through documentary

evidence, that the goods imported classified under CTH 81052010 are intermediate

goods eligible for the benefit of the claimed exemption. Once the Appellant has

discharged this initial burden, the onus shifts to the Department to rebut the claim with

cogent and credible evidence, should it wish to deny the exemption. However, in the

present case, the adjudicating authority has failed to discharge this shifted burden. The

conclusions drawn in the impugned order are unsupported by any contrary evidence on

record. The Appellant's submissions, supported by verifiable documentation, cannot be

disregarded in the absence of rebuttal evidence from the Revenue. Accordingly, the

impugned order also deserves to be set aside on this ground.

7.8 I am of the considered view that the classification of goods under one tariff

heading or another is a question of law and not merely a statement of fact. Consequently,

the act of claiming a particular classification under the Customs Tariff Act cannot, by itself ,

amount to misstatement let alone wilful misstatement. lt is a settled principle that

choosing a classification is based on the bonafide belief of the taxpayer or importer. ln

RajTelevision Netwo*v. CCE, Chennai12007 (215) ELT 71 (Tri.-Chennai)1, the Hon'ble

Tribunal held that classification is a function of the Department, and an importer cannot

be accused of misclassification where the description of the goods is correctly provided.

Similarly, in Nofthem P/asflcs Ltd. v. CCE [1998 (101) ELT 549 (SC)], the Hon'ble

Supreme Court held that where the description of goods is correctly and fully stated in the

Bill of Entry and the importer claims an exemption whether admissible or not the same

constitutes a belief held by the assessee and does not amount to misdeclaration. Further,

in CCE, Delhi v. lshaan Research Lab (P) Ltd. 12008 (230) ELT 7 (SC)], the Hon'ble Apex

Court ruled that when a genuine dispute exists regarding the classification of goods, the

charge of suppression or misstatement cannot be sustained. ln light of the above judicial

pronouncements, and considering the facts of the present case where the dispute

pertains solely to the classification of the imported goods, the allegation of intentional

misclassification or misdeclaration is unsustainable. The Appellant cannot be faulted for

having adopted a classification based on a bonafide understanding, especially in the

absence of any contrary evidence pointing to wilful suppression or fraudulent intent.

7.9 I am also of the considered view that the classification of goods cannot be

y on the implicit or undisclosed premise that the proposed classificationred merel

tion declared by the importer
3l

\E

\a

in a higher rate of customs duty than the clasgifica

+'
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7.10 The impugned order has erred in concluding that the product imported by

the Appellant is merely an alloy of cobalt, manufactured by the Chirese supplier in specific

elemental proportions fused with cobalt, and that it should conseluently be classified as

an article of cobalt.

7.11 The Appellant has produced Analytical Report No.39/2022-23, dated

09.03.2023 provided to Appellant by department for another Bill of Entry at ACC,

regarding classification of "Article of Titanium" whether under CTI 31089010 or under CTI

81089090 The Appellant rely Para 5 of Analytical Report I'1o.3912022-23 dated

09.03.2023 which shows as under :-

"Wrought Titanium is classifiable under CTH 81 089010, if such imported

products are in the form of beaten shapes such as plates, bars, tubes, rods,

billets etc. For manufacturing the final Product, one of the p,'erequisites is that

the titanium should be in wrought form so that it could be futher processed by

processes like cutting, forming machining and joining and mede into necessary

shape and dimenslon. as may be required Such final product becomes an Afticle

of Titanium', and hence classifiable under CTH 81089090.'

7.13 The Appellant has contended that when department has not produced any

reliable evidences which would support change of classification fr<:m CTH 81052010 to

81059000. The RUD mentioned O-l-O are not evidences reliat,le in this case. The

impugned order not having any evidence warranting change of cla:;sification is devoid of

merits and deserves to be set aside.

7 .14 The Appellant has also produced copy of a Bill of Entry No. 9726413, dated

26-04-2025 by M/s P J Surotia & co, with a clarification wherein out of charge (ooc) is

allowed on 03.05.2025, after a specific query on classification under cTH 81052010 and

its clarification submitted by the importer. This is additional evidence showing that "Cobalt

Base Bare Cast Rod" are being cleared at ICD - Khodiyar undisprrtedly on payment of

duty on import under the CTH 81052010, this Appellant clainrs.
(3|q?
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7.12 I find that the above paragraph illustrates how the cl:rssification of imported

goods may be determined under CTH 8108.90.10 or 8108.90.90. 1-he guiding principle is

that if titanium products are presented in primary forms such as plates, bars, tubes, rods,

billets, etc., they are considered as "unwrought titanium" and are riassifiable under CTH

8108.90.1 0. While that instance pertains to titanium, the same lergal reasoning, by the

principle of parity, applies to cobalt in the present case. ln this matter, the goods in

question are composed of cobalt and are described as "intermediate products of cobalt

metallurgy," intended for use in industrial processes. Such products are appropriately

classifiable under CTH 81052010. The classification declared by the Appellant was

accepted by the proper officer after due examination and final asses,sment, and the goods

were accordingly cleared in accordance with law. ln view of the overall facts and the

documentary evidence provided by the Appellant, the classification under CTH 81052010

merits approval and should be upheld.
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9. ln view of the above, the Appeal filed by the Appellant is allowed with

consequential reliefs, if any, in accordance with the law.
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8. ln view of the above findings, I am of the considered view that the principles

of naturaljustice were violated at various stages during the adjudication proceedings. The

adjudicating authority has failed to adduce reliable and substantive evidence on record to

justify a change in the declared classification from CTH 81052010 to CTH 81059000.

Taking into account the nature of the product, its composition, its industrial usage, its

market identity, and the relevant documentary evidence furnished by the appellant during

the course of these proceedings, it is evident that the goods in question "Cobalt Base

Bare Cast Rod" are appropriately classifiable under CTH 81052010, as originally declared

by the Appellant. Accordingly, the impugned order changing the classification to CTH

81059000 is not legally or factually sustainable. Consequently, Order-in-Original No.

2l|DC|ICD|IMP/SATKUU2023, dated 31.10.2023, issued by the Deputy Commissioner

of Customs, ICD - Khodiyar seeking recovery of differential Customs Duty amounting to

t5,80,489/- and <3,52,917/-, and denying the benefit of unconditional exemption under

Notification No. 50/2017-Cus. [Sr. No. 390A] dated 30.06.2017 is also not sustainable.

The said Order-in-Original dated 31 .10.2023 is therefore liable to be set asrde, both on

factual and legal grounds, and I hereby set it aside.
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Copy to:

1

2
2

4

The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

The Principal Commissioner of Customs, Custom House, Ahmedabad.

The Deputy Commissioner, Customs, ICD - Khodiyar, Ahnedabad
Guard File.
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