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| This copy is gra

TR 1962 YR 129 181 (1) (QUTEIT)

2.

e nted free of cost for the p}iv_a:c use of the person to whom 1t 1s issued.

FePmRiEd TR HTAD! _ 3
;:r{aﬁ'mﬁaﬁﬁm 3 eI/ YaERE (G fawHe,
(TSI AT AR A U G TR AP

Under Section 129 DD(1) of the Customs Act, 1962 (as a'mended}, in respect (;“ft}?e_
following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of

Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the

date of communication of the order.

mml()ra;relating to :

(P)

TS ETH A AdBIgHS .

(a)

any goods importcﬂ on baggage.

()

FHE!.

any goods loaded in a conveyance for importation into India, l?ut which are not unloaded
at their place of destination in India or so much of the quantity of sucl'} gor_st as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(n

Arrgepafufad, 1062 HIHEX AUTE P H AT A S aga e AT B 3GTa

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

T o R . — : —
ARSEsaUEff@deeraaauganey

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

PICBITET, 18370PHGH . 6 JqHH! 1 PAYAIUIRATBTTCHTARGHATCRID! 4

4 copies of this order, bear'in_g_ Court Fee Stafnp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

TG AU HANMeD! 4 Wiaai afea!

4 copies of the Order-in-Original, in addition to relevant documents, if any

TRIgurdbfegamdgA®! 4 ufoai - " 5

4 copies of the Application for Revision.

(1)

TR & UTHTAGAGTOR B B [ TTH AT A TUTITH, 1962 (TUTHRITS)
AfFuiRawaeeraRde, Bia, gvs, el rrgiastibermamaaas. 200~

(FUUG AT AT, 1000/-(FUCTHEARATT

), sramftaTaETE! SwafRayraEsTEE Tl oR.6 Flemfaai,

MR rasarERsfEs B IS TR, 1000/ =4

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

HeH. 2

H B RIEIE R IE R L b B g e [ ES ER R LA R o B L S E G IS T )
Ao 1962 BIYRT 129 T (1) HerfwiRh.v.-3

AP, STy RRaE R TR R TR eawad

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

Page 2 of 9

$/49-224/CUS/IMN/2024-25

.
PR



m’ﬂTW, mmmﬂm Customs, Excise & Service Tax Appellate

S, ufdftesadis Tribunal, West Zonal Bench

RIS, gATel e, P e MRURTTRYT, R | 2nd Floor, BahumaliBhavan,
al, fEHCTEIG- 380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

?ﬂw, 1962 WIURT 129 ¥ (6) S FATReHOTIITIN, 1962 FIURT 135
g(1) ERIEE R U E PIRIFC R G au e oy el

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

frerreafa TR —_ : : :
UGS YIS HA S HE IS EARS T .

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

e e T : == —_
mmmammmw;mm

(b)

‘where the amount of dl_.tt_y and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees :

(fm

FHINHA TG YT S Ial, gHe R

()

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(4)

FHHTCRIH G HUBROTBHTH, HNULew® 105 AP, TeHURehUae s aaehe, aesh
103 HETHAR, STEipacesiaargie, srdtevarara|

(d)

An appeal against this order shall lie before the Tribunal on paymeh—t of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

6.

SFAHTUFTHSIURT 120 (T) FriaerdtauiRavareQydsa e - (@)
mmmmmmmmmﬁmm : - YT
(F) eI IS TR S GG IR AT g T h AU AU S Y er e ave T, N

Under section 129 (a) of the said Act, every applicaﬁi_o_n made before the Appellate
Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s Atlantic Global Shipping Pvt. Ltd., 301/401, 37 Floor, Anurag
Avenue, Limda Lane, Opposite Jawahar Pan, Jamnagar, Gujarat -
361001 (hereinafter referred to as “the appellant”) have filed the present
appeal in terms of Section 128 of the Customs Act, 1962 against Order-In-
Original (OIO)No. 29/DC/RD/2024-25 dated 30.05.2024 (hereinafter
referred to as “the impugned order”) issued by the Assistant Commissioner,

Customs House, Sikka (hereinafter referred to as “the adjudicating

authority”).

2. Briefly stated, facts of the case are that the appellant, vide letter
Ref: AGS/WS Enterprise/Appeal-C/179/2011/Refund/2024  dated
13.03.2024, filed a refund claim of %11,70,810/— along with applicable
interest under Section 27 of the Customs Act, 1962. Earlier, the appellant
had filed a refund claim for the same amount on 05.04.2010, arising from
excess duty paid due to the final assessment of Bill of Entry No. F-45 dated
25.08.2008, filed for bunkers during the coastal conversion of the vessel
M.T. W.S Enterprise, which arrived at Vadinar Port on 22.08.2008. The
refund was sanctioned vide Order-in-Original No. 111/AC/RD/2010-11
dated 27.08.2010; however, the amount was ordered to be credited to the
Consumer Welfare Fund under Section 27(2) of the Customs Act, 1962,

due to non-fulfilment of the doctrine of unjust enrichment.

2.1 Aggrieved by Order-in-Original No. 111/AC/RD/2010-11 dated
27.08.2010, the appellant filed an appeal before the Commissioner
(Appeals), Customs, Jamnagar. The Commissioner (Appeals), vide Order-
in-Appeal No. 25/Commr(A)/JMN/2011 dated 28.03.2011, upheld the
original order and rejected the appcél, Subsequently, the appellant
preferred Customs Appeal No. 177 of 2011 before the Hon’ble CESTAT,
Ahmedabad. The Hon’ble Tribunal, vide Final Order No. FO/C/A/10387-
10388/2024-CU(DB) dated 08.02.2024, allowed the appeal and granted
consequential relief. In compliance with the said order, the appellant, vide
letter dated 13.03.2024 addressed to the adjudicating authority,
submitted a copy of the Hon’ble CESTAT’s Final Order and requested the
release of the refund amount of 211,70,810/—, which had earlier been

sanctioned and credited to the Consumer Welfare Fund, along with

applicable interest.

2.2 The adjudicating authority, vide impugned order dated 30.05.2024,
has sanctioned refund claim of Rs 11,70,810/- under Section 27 of the

—

Customs Act, 1962 and ordered to recover the amount of Rs 11,70,810/-
from the Consumer Welfare Fund credited vide Order in Original N_'o'.:'._'_""' o
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111/AC/RD/2010-11 dated 27.08.2010. The

| | adjudicating authorit
rejected interest claim of the appellant. -

3. Being aggrieved with the impugned order, dated 16.04.2024, the

appellant have filed the present appeal and mainly contended that;

*  The lower Authority's contention that the impugned refund of duty
deposit of the duty leviable on the fuel and other stores consumed
by the ship on 'coastal voyage' under a provisionally assessed Bill
of Entry (BE) being claimed by the Appellant under section 27 of
the Customs Act, 1962, is a refund of pre-deposit made under
section 129E; and that the provisions of section 129EE would be
applicable and therefore no interest is payable is grossly
misplaced and erroneous for the reasons enumerated herein
below. As such, the arguments put forth in Para 10 and 11 of the
impugned Order-in-Original No. 29/DC/RD/2024-25 dated
30.05.2024, for rejection of the claim of interest merits to be
quashed and set aside as it is legally unsustainable. The refund
claimed was in respect of the excess duty deposited by the
Appellant at the time of provisional assessment and as had been
ordered to be refundable upon finalization of the assessment by
the Proper Officer of the department. The Appellant had got the
vessel MT W.S. Enterprise converted from 'foreign run' to ‘coastal
run'. On conversion of the said vessel, the Appellant had filed
Provisional Bill of Entry No. F-45 dated 25.08.2008 for payment of
duty deposit of the leviable duty in respect of the fuels, stores and
provisions likely to be consumed by the vessel and crew during
the coastal run', as per the provisions contained in the Board's
Circular No. 58/97 dated 06.11.1997. The said BE was
provisionally assessed and an amount of Rs. 39,81,710/- was
paid by the Appellant as deposit towards duty payable on the
estimated quantity of bunker fuels, stores and provisions likely to
be consumed by the vessel and crew. After reversion of the said
vessel, the BE was finally assessed on 28.03.2009 and the duty
liability on the items consumed was finalized at Rs. 28,10,900/-.
Thus, an excess amount of Rs. 11,70,810/- was found to have
been deposited at the time of provisional assessment. The

appellant vide letter dated 22.03.2010 filed a refund claim under

section 27 of the Customs Act, 1962 for refund of excess duty
deposited. A deficiency memo dated 25.03.2010 was issued by the
Respondent for producing documentary evidence related to unjust

enrichment. The refund claim complete in all respects including
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CA certificate and documents evidencing that no unjust

enrichment was involved were submitted by the appellant vide

letter dated 05.04.2010.
The interest on the impugned refund of duty deposit of the duty

leviable on the fuel and other stores consumed by the ship on a
'coastal voyage' as assessed on finalization of a provisional Bill of
Entry being claimed by the Appellant under section 27 of the
Customs Act, 1962, not being a pre-deposit attracting the
provisions of section 129E and 129EE, will have to be dealt under
section 27A of the Customs Act, 1962.

From the facts and the relevant provisions of the Customs Act,
1962 applicable, it can be seen that the interest on the refund
claimed, if not paid within three months from the date of receipt of
the application, has to be paid immediately after the expiry of
three months from the date of receipt of such application till the
date of refund of such duty. The refund claim after removal of all
deficiencies along with the CA certificate to the effect that the duty
incidence has not been passed on to any other person and the
copy of the relevant ledger account, was filed on 05.04.2010 in the
present case. The refund was admissible and was sanctioned vide
OIO No. 111/AC/RD/2010-11 dated 27.08.2010 (Exhibit-1).
However, instead of paying the sanctioned refund amount to the
Appellant, it was credited to the Consumer Welfare Fund on the
grounds of unjust enrichment on the pretext that no evidence was
produced to show that the duty amount claimed as refund was
not passed on to the customers.

The said OIO dated 27.08.2010 pertaining to the crediting of the
sanctioned refund to the Consumer Welfare Fund was only
challenged before the Commissioner of Customs (Appeals), which
was rejected. The OIA was challenged before the CESTAT with the
same prayer of setting aside the order of the lower authority to the
extent of transferring the sanctioned amount to the Consumer
Welfare Fund. The Hon'ble CESTAT allowed the Appellant's appeal
with consequential relief.

In view of the above, it is clear that the CESTAT's Final Order
dated 08.02.2024 has allowed the appellant's prayer of setting
aside the OIO to the extent of transferring the refund amount to
the Consumer Welfare Fund with consequential relief. However,
the said Order has not accorded any fresh sanction of refund and
the order of the Assistant Commissioner dated 27.08.2010
sanctioning of refund was final. The CESTAT's order c_laté‘;i

-

$/49-224/CUS/IMN/2024-25°



08.02.2024 had only modified the OIO dated 27.08.2010 to the
extent that instead of the refund amount sanctioned being
credited to the Consumer Welfare Fund be paid to the appellant.

¢ The OIO to the extent of sanctioning the refund had attained
finality on 27.08.2010 itself. The adjudicating authority’s views
expressed in the discussions in para 10 and 11 of the impugned
OIO is totally misconstrued and not relevant to this case as the
refund claim in the present case pertains to refund of excess duty
deposited at the time of provisional assessment which was
claimed on finalization of the assessment. The said refund which
was claimed under section 27 of the Customs Act, 1962 cannot be
equated to a pre-deposit made under section 129E of the Customs
Act, 1962 as held by the adjudicating authority in the discussions
in the said Para 08 to 11 of the OIO. Further, as the refund
claimed is in respect of duty deposited at the time of provisional
assessment which was found to be paid in excess at the time of
finalization of the assessment, the same is covered under section
27 of the Customs Act, 1962 and the interest payable on the delay
in payment of refund is under section 27A ibid and not under
section 129EE of the Customs Act, 1962 as held by the learned
Assistant Commissioner in Paras 10 and 11 of the impugned OIO.

e Thus, it can be seen that as the refund claimed under section 27
of the Customs Act, 1962 had attained finality on the date on
which it was sanctioned, i.e. 27.08.2010, the interest on the
delayed payment of refund would be payable as per the provisions
under section 27A ibid, immediately after expiry of three months

from the filing of the refund claim i.e. 05.04.2010.

4. Shri Muralidhar Panicker, Consultant, appeared for personal hearing on

10.06.2025 in virtual mode. He reiterated the submission made at the time

of filing appeal.

3. [ have gone through the appeal memorandum filed by the appellant,
the impugned order and documents on record. The issue to be decided in
present appeal is whether the impugned order passed by the adjudicating
authority denying interest on refund of Customs duty consequent upon
CESTAT Final order No. FO/C/A/10387-10388/2024-CU(DB] dated

——

” + -
/f,"‘-ﬁ ""h*"“’ ~08.02.2024, in respect of refund claim, after removing all the deficiencies,

s '-"""'-
/_LV.

"-N ﬁlled on 05.04.2010, in the facts and circumstances of the case, is legal and

-“E:—T";/él It is observed that the appellant, vide their letter Ref: AGS/WS

Enterprise/Appeal—C/179/201f/l?efund/2024 dated 13.03.2024, has filed

Page 7 of 9 $/49-224/CUS/IMN/2024-25



a refund claim of 211,70,810/~ along with applicable interest under the
provisions of Section 27 of the Customs Act, 1962. Earlier, the appellant
had filed a refund claim on 05.04.2010 for %¥11,70,810/-, arising from
excess duty paid due to final assessment of Bill of Entry No. F-45 dated
25.08.2008, filed for bunkers during the coastal conversion of the vessel
M.T. W.S Enterprise, which arrived at Vadinar Port on 22.08.2008. The said
refund claim was sanctioned vide Order-in-Original No. 111/AC/RD/2010-
11 dated 27.08.2010, but the amount was ordered to be credited to the
Consumer Welfare Fund under Section 27(2) of the Customs Act, 1962,
citing non-compliance with the doctrine of unjust enrichment. Aggrieved by
this order, the appellant preferred an appeal before the Commissioner
(Appeals), Customs, Jamnagar. However, the appeal was rejected vide
Order-in-Appeal No. 25/Commr(A)/JMN/2011 dated 28.03.2011, thereby
upholding the original order. The appellant then filed Customs Appeal No.
177 of 2011 before the Honble CESTAT, Ahmedabad. The Honble
Tribunal, vide Final Order No. FO/C/A/10387-10388/2024-CU(DB) dated
08.02.2024, allowed the appeal and granted consequential relief. In
compliance with the said order, the appellant, vide letter dated 13.03.2024
addressed to the adjudicating authority, submitted a copy of the Hon’ble
CESTAT’s Final Order and requested the release of the refund amount of
¥11,70,810/-, earlier sanctioned and credited to the Consumer Welfare

Fund, along with applicable interest.

5.2 The adjudicating authority, vide impugned order dated 30.05.2024,
has sanctioned refund claim of Rs 11,70,810/- under Section 27 of the
Customs Act, 1962 but rejected the claim of interest of the appellant. There
is no dispute in respect of the amount of refund sanctioned. The present

appeal has been filed for rejection of refund of interest only.

5.3 I have carefully examined the impugned orders and note that no
personal hearing was granted to the appellant prior to the rejection of their
interest claim. Consequently, the adjudicating authority did not have the
opportunity to consider the submissions made by the appellant in the
grounds of appeal. In my considered view, it is imperative that a reasonable
opportunity of being heard is provided 1o the appellant in accordance with
the principles of natural justice. As such, the denial of a personal hearing
amounts to a violation of these principles. Therefore, the impugned orders
stand vitiated on the grounds of breach of natural justice. Therefore, I find
that remitting of the case for passing speaking orders after providing the
appellant with an opportunity for personal hearing becomes sine qua non to
meet the ends of justice. Accordingly, the case is required to be remanded

back, in terms of sub-section of (3) of Section 128A of the Customs Act,

e '\
Page 8 0f 9 : .. §/49-224/CUS/IMIN/2024-25



1962, fi i caki
Or passing speaking order by the adjudicating authority by following

lthe principles of natural Justice. In this regard, I also rely upon the
judgment ?f Hon’ble High Court of Gujarat in case of Medico Labs -
2004(173) ELT 117 (Guj.), judgment of Bombay Hon’ble High Court in case
of Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and judgments of
Hon’ble Tribunals in case of Prem Steels P. Ltd. - [ 2012-TIOL-1317-
CESTAT-DEL] and the case of Hawkins Cookers Ltd. [2012 (284) E.L.T.
677(Tri. — Del)] holding that Commissioner (Appeals) has power to remand
the case under Section-35A (3) of the Central Excise Act, 1944 and Section-

128A (3) of the Customs Act, 1962.

6. In view of the above, I allow the appeal by way of remand to the
adjudicating authority for passing speaking order, after providing
opportunity of personal hearing to the appellant. The adjudicating
authority shall examine available facts, documents, submissions and
accordingly take necessary action and issue appropriate orders afresh
immediately as discussed above, after following the principles of natural
justice and adhering to the legal provisions. While passing this order, no
opinion or views have been expressed on the merits of the dispute or the

submissions made by the appellants, which shall be independently

examined by the proper officer.

e B (AMIT GUPTA)
el WA’J& o COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

apefiares /AU ERID
RRY o - 375
T :‘-‘,j':-rmuﬂmj- ’

CU;‘:‘T::):'.-':Si_APFEALS‘;, Ay
By Registered Post A.D.

F.Nos. S/49-224/CUS/JMN/2024-25 Dated -25.06.2025
1958
To,

1. M/s Atlantic Global Shipping Pvt. Ltd.,
301/401, 3 Floor, Anurag Avenue,
Limda Lane, Opposite Jawahar Pan,
Jamnagar, Gujarat - 361001

Copy to:
\ lj:;ihe Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs Division,

Jamnagar.
4. Guard File.
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