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ORDER.IN -APPEAL

M / s Atlantic Giobal Shipping Pvt' Ltd ,

Avenue, Limda Lane, Opposite Jawahar

3Ol/4O1, 3'd Floor, Anurag

Pan, Jamnagar, Gujarat -

3610o1(hereinafter referred to as "the appellant") have filed the present

appeal in terms of Section 128 of the Customs Act, 1962 against order-In-

original (olo)No. 29lDClRDl2024 23 dated 30.05.2024 (hereinafter

referred to as ,,the impugned order") issued by the Assistant commissioner,

customs House, Sikka (hereinafter referred to as "the adjudicating

authority'').

2. Briefly stated, facts of the case are that the appellant, vide letter

Ref: AGS/WS Enterprise/Appeai-C/17912011/Refitndl2024 dated

13.03.2024, filed a refund claim of {11,7O,810 /- along with applicable

interest under Section 27 of l]ne Customs Act, 1962. Earlier, the appellant

had filed a refund claim for the same amount on 05.04.2010, arising from

excess duty paid due to the final assessment of Bill of Entry No. F-45 dated

25.03.2008, filcd for bunkers during the coastal conversion of the vessel

M.T. W.S Enterprise, which arrived at Vadinar Port on 22.O8.2OO8. Tlre

refund was sanctioned vide Order-in-Original No. 111/AC/RD/2O10-11

dated 27.08.2O10; however, the amount was ordered to be credited to the

Consumer Welfare Fund under Section 27 (21 of the Customs Act, 1962,

due to non-fulfilment of the doctrine of unjust enrichment.

2.), Aggrieved by Order-in-Original No. 11llAC/RDl2010-11 dated

27.O8.2O1O, the appellant filed an appeal before the Commissioner

(Appeals), Customs, Jamnagar. The Commissioner (Appeals), vide Order-

in-Appeal No. 25lCommr(A)/JMN/2011 dated 28.O3.2O11, upheld the

original order and rejected the appeal. Subsequently, the appellant

pre ferred Customs Appeal No. 177 of 2Ol7 before the Honble CESTAT,

Ahmedabad. The Hon'ble Tribunal, vide Final Order No. FO/ClA/ 10387-

10388/2O2+-CU(DB) dated O8.O2.2024, allowed the appeal and granted

consequential relief. In compliance with the said order, the appellant, vide

letter dated 1"3.O3.2024 addressed to the adjudicating authority,

submitted a copy of the Honble CESTAT,s Final Order and requested the

release of the refund amount of {l I ,70,81O/-, which had earlier been

sanctioned and credited to the Consumer Welfare Fund, along with

applicable interest.

2.2 The adjudicating authorrty, vide rmpugncd order dated 30.05.2024,

has sanctioned refund clarm of Rs r r,70,g10/- under Section 27 of the

customs Act, 1962 and ordered to recover the amount of Rs 1 1,7o,g1ol- * _

from the Consumer Welfare Fund credited vide Order in Original ryo. .
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111/AC/RD/2OlO-11 dated 27.o8.2o10. The
rejected interest claim of the appellant.

3 Being aggrieved with the impugned order, dated 16.04.2024, the
appellant have filed the present appeal and mainly contended that;

The lower Authority's contention that the impugned refund of duty
deposit of the duty leviable on the fuer and other stores consumed

by the ship on 'coastal voyage' under a provislonally assessed Bill
of Entry (BE) being ciaimed by the Appeltant under section 27 of
the Customs Act, 1962, is a refund of pre-dcposit made under

section 129E; and that the provisions of section 129EE would be

applicable and therefore no i.nterest is payable is grossly

misplaced and erroneous for the reasons enumerated herein

below. As such, the arguments put forth in Para l0 and 1l of the

impugned Order-in-Original No. 29lDClRDl2024-25 dated

3O.O5.2O24, for rejection of the claim of interest merits to be

quashed and set aside as it is legally unsustainable. The refund

claimed was in respect of the exccss duty deposited by the

Appellant at the time of provisional assessment and as had been

ordered to be refundable upon linalization of the assessment by

the Proper Officer of the department. The Appellant had got the

vessel MT W.S. Enterprise converted from 'foreign run' to 'coastal

run'. On conversion of the said vessel, the Appellant had filed

Provisional Bill of Entry No. F-45 dated 25.O8.2008 for payment of

duty deposit of the leviable duty in respect of the fuels, stores and

provisions likely to be consumed by the vessel and crew during

the coastal run', as per the provisions contained in the Board's

Circular No. 58197 dated 06.11.1997. 'I'he said BE was

provisionally assessed and an amount of IRs. 39,81,710/- was

paid by the Appellant as deposit towards duty payable on the

estimated quantity of bunker fuels, stores and provisions likely to

be consumed by the vessel and crew. After reversion of the sald

vessel, the BE was finally assessed on 28.03.2009 and the duty

liability on the items consumed was finalized at Rs. 28,10,900/-.

Thus, an excess amount of Rs. l1,7O,8lO I - was found to have

been deposited at the time of provisional assessment. The

appellant vide letter dated 22.03.20 l0 frled a refund claim under

section 27 ol tirre Customs Act, 1962 for rcfund of excess duty

deposited. A dcficiency memo dated 25.03.2010 was issued by the

Respondent for producing documentary evidence related to unjust

plete in al1 respects including

adjudicating authority

a
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CA certificate and documents evidencing that no unjust

enrichment was invoived were submitted by the appellant vide

lett er dated 05.04.20 10.

The interest on the impugned refund of duty deposit of the duty

leviable on the fuel and other stores consumed by the ship on a

'coastal voyage' as assessed on finalization of a provisional Bill of

Entry being claimed by the Appellant under sectiot 27 of th,e

Customs Act, 1962, not being a pre-deposit attracting the

provisions of section t 29E and 129E8, will have to be dealt under

section 27A of llne Customs Acl, 1962.

From t he facts and the relevant provisions of the Customs Act,

1962 applicable, it can be seen that the interest on the refund

claimed, if not paid within three months from the date of receipt of

the application, has to be paid immediately after the expiry of

three months from the date of receipt of such application till the

date of refund of such duty. The refund ciaim after removal of all

deficiencies along with the CA certiflcate to the effect that the duty

incidence has not been passed on to any other person and the

copy of the relevant ledger account, was filed on O5.O4.201O in the

present case. The refund was admissible and was sanctioned vide

OIO No. 111/ACIRD/2010-11 dated 27.O8.2O1O (Exhibit 1).

Howevcr, rnstead of paying the sanctioned refund amount to the

Appellant, it was credited to the Consumer Welfare Fund on the

grounds of unjust enrichment on the pretext that no evidence was

produced to show that the duty amount claimed as refund was

not passed on to the customers.

The said OIO dated 27.O8.2O1O pertaining to the crediting of the

sanctioned refund to the Consumer Welfare Fund was only
challenged before the Commissioner of Customs (Appeals), which
was rejected. The OIA was challenged before the CESTAT with the
same prayer of setting aside the order of the lower authority to the
extent of transferring the sanctioned amount to the Consumer

Welfare Fund. The Hon,ble CES1AT allowed the Appellant,s appeal
with consequential relief.

In view of the above, it is clear that the CESTAT,s Final Order
dated, O8.O2.2O24 has allowed the appellant's prayer of setting
aside the OIO to the extent of transferring the refund amount to
the Consumer Welfare Fund with consequential relief. However,

the said Order has not accorded any fresh sanction of refund and
the order of the Assistant Commissioner dated

sanctioning of refund was final. The CESTAT,s

27.O8.2010

order dzited
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O8.O2.2O24 had only moclified the OIO dated 22.O8.201O to the
extent that instead of the refurrd amount sanctioned being
credited to the Consurncr Welfare Fund be paid to the appellant.

. The OIO to the extent of sanctioning the rcfund had attained
finality on 22.08.2010 itself. The acijudicating authority,s views
expressed in the discussions in para 10 and I I of the impugned

olo is totally misconstrued and not relevant to thrs case as the

refund claim in the present case pertains to rcfund or excess duty
deposited at the time of provisional assessment which was

claimed on finalization of the assessment. The said refund which
was claimed under section 27 of t]hc Customs Act, 1962 cannot be

equated to a pre-deposi1. made under se ction ),29E of the Custorns

Act, 1962 as held by ttre adjudicating authority in the discussions

in the said Para 08 to l l of the OIO. Further, as the refund

claimed is in respect of duty deposited a1 the tlme of provisional

assessment which was found to be paid in excess at the time of

finalization of the assessment, the same is covered under section

27 of the Customs Act, )962 and the intere st payable on the delay

in pa5rment of refund is under section 27A ibid and not under

section l29EE of the Customs Act, ),962 as held by the learned

Assistant Commissioner in Paras l0 and I I of the impugned OIO.

r Thus, it can be seen that as the relund claimed under sectron 27

of the Customs Act, 1962 lnad atraincd finality on the date on

which it was sanctioned, i.e. 27.Oa.2O),O, the interest on the

delayed payment of refund would bc payable as per the provisions

under section 27A lbid, immediately after expiry of three months

from the fi1ing of the refund clarm i.e. 05.04.201O.

4. Shri Muralidhar Panicker, Consultant, appeared for personal hearing on

1O.06.2025 in virtual mode. He rerterated the submission made at the tlme

of filing appeai.

5. I have gone through the appeal memorandum filcd by the appellant,

the impugned order and documents on record. 'I'he issue to be decided in

present appeal is whether the impugned order passed by the adjudicating

authority denying interest on refund of Customs duty consequent upon

CESTAT Final order No. FOlClAl10387-10388 12O24-CUIDBI dated

2.2024 in respect of refund claim, after removing all the deficiencies,

on 05.04.2010, in the facts and circumstances of the case, is legal and

er or otherwise

Enterprise/Appeal-C/ t 79l 20 t( nefund I 2024 dated L 3. 03.2024, has filed
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arefundclaimof{11,7o,81o/_alongwithapplicableinterestunderthe

provisions of Section 27 of l:ne customs Act, 7962. Earlier, the appellant

had filed a refund claim on 05.04.2010 for 111,70,810/-, arising from

exciss duty paid due to final assessment of Bill of Entry No. F-45 dated

25.08.2008, filed for bunkers during the coastal conversion of the vessel

M.T. W.S Enterprise, which arrived at Vadinar Port on 22.O8.2OO8' The said

refund claim was sanctioned vide Order-in-Original No. 1 1 1/AC/RD/2010-

11 dated 27.OA.2O|O, but the amount was ordered to be credited to the

Consumer Wclfare Fund under Section 27l2l of the Customs Acl' 7962'

citing non-compliance with the doctrine of unjust enrichment. Aggrieved by

this order, the appellant preferred an appeai before the Commissioner

(Appeals), Customs, Jamnagar. However, the appeai was rejecte d vide

Order-in-Appeal No. 25lCommr(A)/JMN/20 1 1 dated 28.O3.201 1, thereby

upholding the original order. The appellant then filed Customs Appeal No.

177 of 2011 before the Honble CESTAT, Ahmedabad. The Honble

Tribunal, vide Final Order No. 
"O 

/ C / L/ 1 0387- 10388 /2O24-CU(DB) dated

08 .O2.2O24 , allowe<i the appeal and granted consequential . relief. In

compliance with the said order, the appellant, vide letter dated 13.03.2024

addressed to the adjudicating authority, submltted a copy of the Honble

CESTAT's Final Order and requested the release of the refund amount of

{11,70,810/-, earlier sanctioned and credited to the Consumer Welfare

Fund, along with applicable interest.

5.2 The adjudicating authority, vide impugned order dated 30.05.2024,

has sanctioned refund claim of Rs 11,7O,81O/- under Section 27 of llne

Customs Acl, 1,962 but rejected the claim of interest of the appeilant. There

is no dispute in respect of the amount of refund sanctioned. The present

appeal has been filed for rejection of rcfund of interest only.

5.3 I have carefully examined the impugned orders and note that no

personal hearing was granted to the appellant prior to the rejection of their

interest claim. Consequently, the adjudicating authority did not have the

opportunity to consider the submissions made by the appellant in the

grounds of appeal. In my considered view, it is imperative that a reasonable

opportunity of being heard is provided ro the appellant in accordance with

the principles of natural justice. As such, the denia-l of a personal hearing

amounts to a violation of thesc princinles. Therefore, the impugned orders

stand vitiated on the grounds of breach of natural justice. Therefore, I find

that remitting of the case for passing speaking orders after providing the

appellant with an opportunity for personal hearing becomes sine qua non to

meet the ends of justice. Accordingly, the case is required to be remanded

back, in terms of sub-section of (3) of Section 12gA of the customs Act,

Page 8 of 9
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1962, for passing speaking order by the adjudicating authority by following

2oo4(173) ELT r17 (cuj.), judgment of Bombay Hon,ble High court in case
of Ganesh Benzoplast Ltd. [2O2O (374) E.L.T. S52 (Bom.)] and judgments of
Hon'ble Tribunals in case of prem steels p. Ltd. - [ 2o12-TIoL-13r7-
CESTAT-DELI and the case of Hawkins Cookers Ltd. l2)t2 (284) E.L.T.
677(Tri' - Del)l holding that commissioner (Appears) has power to remand
the case under section-3sA (3) ofthe central Excise Act, 1944 and section-
128A (3) of the Customs Act, 1962.

6. In view of the above, I aliow the appeal by way of remand to the

adjudicating authority for passing speaking order, after providing

opportunity of personal hearing to the appellant. The adjudicating

authority shall examine available facts, documents, submissions and

accordingly take necessary action and issue appropriate orders afresh

immediately as discussed above, after following the principles of natural

justice and adhering to the 1ega1 provisions. While passing this order, no

opinion or views have been expressed on the merits of the dispute or the

submissions made by the appellants, which shall be independently

examined by the proper officer.

the principles of natura.l justice.
judgment of Honble High Court
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CUSTOMS, AHMEDABAD.

Dated 25.06.2025
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To,

M/s Atlantic Global Shipping Pvt. Ltd.,
3Ol l4Ol, 3'd Floor, Anurag Avenue,
Limda Lane, Opposite Jawahar Pan,

Jamnagar, Gujarat - 361001

I

CoDv to:----'?-
{.zThe Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.
2. The Principal Commissioner of Customs, Customs, Jamnagar.

3. The Assistant/ Deputy Commissioner of Customs, Customs Division,

Jamnagar.
4. Guard File.
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