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AN ORDER-IN-APPEAL

NO. (FaresHRifAgs, 1962 &1 4RI
T | 128 & & HcATd)(UNDER SECTION JMN-CUSTM-000-APP-038-25-26

128A OF THE CUSTOMS ACT,
1962) :
Shri Amit Gupta
urita@dl PASSED BY Commissioner of Customs (Appeals),
Ahmedabad

° f&Ai® DATE 26.06.2025

Speaking Order No 08/2023-24 dated

g ARISING OUT OF ORDER-IN-
ORIGINAL NO. 07.06.2023 issued from F. No. VIII/6(a)-
17/2023-24
KGR P I RE R E T I
9 26.06.2025

ORDER- IN-APPEAL ISSUED ON:

M/s Ghaziabad Ship Breakers Pvt. Ltd., Plot

3 | JfiasaieHEaIdal NAME AND | No 38, Ship Recycling Yard, Alang/Sosiya,
ADDRESS OF THE APPELLANT: Taluka Tlaja, Dist Bhavnagar‘

This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

fafaf@aamafRasne=/order relating to :

(%)

b E T IdP ST .

(a)

any goods imported on baggage.

(H)

RIMARIARAT S g A aATa S aR A RS TR UR S AU AT S IHETH srifraarerd
C2irds

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(M)

Hrrgremafufan, 1962 FHwmgx quRsHSH T aH b agaePparauIB I3 .

Payment of drawback as pr(mded in Chapter X of Customs Act, 1962 and the rules made
thereunder.

SRR L I B I EE AN IR PR S I T

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

W,w?w.e gt 1 wataRuifafersgargasm s 4
: RrerAeauR Tt any - o

(a)

4 copies of this order, beariﬁg Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

RE]

TG Tddl b AATaTaTYHANe RS 4 ufaai, afdg! <R N

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

gAlgUbTgamde®t 4 wfagi =E3 =

(c)

4 copies of the Application for Revision.

(4)

&UTTAGAGTIR B - b [T TR[eh A TUTTAH, 1962 (TUTHRITIG)
gﬂfﬁmﬂ'ﬂvﬁwﬁzmaﬁs Teitenzfafauyngieeiddard=aragds. 200/
mamw.looof-ﬁaﬂwm

), st fTeTe!, ey TS uHIOS T, 3R, 6 Frervfr,

Yo, ANTNTATTS, ST TG S & RIS Ui h aRa U S A S T A A W R = Ti%.200/-
AR TH TR R P B IS, 1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees the fee is Rs.1000/-.

am mmmﬁ%mmmmamawmﬁaﬁiﬂ
1962 BIYRT 129 T (1) Perfiawmiddt.¢. -3

ﬁ?ﬂm'\gﬁs FHIIAGYerHRAaTH A NasfavdanaERifardwerdiaetasde

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

WP, HaaSAGY e dUdaR Ut | Customs, Excise & Service Tax Appellate
U1, gfydiasgdts Tribunal, West Zonal Bench

GRS, Sg AT S, Fd e ARYUTTTRYE, 3R | 2nd Floor, Bahumali Bhavan,

a1, 3gHaIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

S/49-504/CUS/IMN/2024-25 Page 2 of 7




| Ahmedabad-380 016

5. |[omRrewrfufay, 1962 PIURT 129 T (6) Hords AATe@mAful~ad, 1962 HIURT 129
T Fathefadarufaffaayeeaaas Hafee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of 1
the Customs Act, 1962 shall be accompanied by a fee of - '

i S T il o . _
FHITA RS UCASHA S HE A US EARE Y.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@ A wﬁ = e Cy— : h —

I 21 B LG R 1 K D E NI E R DR B RIECR DG R G ST IR 2

(b) | where the amount of duty and interest demanded and pcnalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

M | TR RaaT A wE T AT [Eh A ISR IgRTH TR AT 3 R AT a U TN TATG S & 1R
HFHIAA RIS IUR A fUHgIa), cHgWReUT.

where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(9) sammaﬂwmmﬁmw 10%

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% “of the duty |
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

JFAHUFTIHBIYRT 129 (¥) PHTIdHNAHIUPISTHEGTRITAPHTAGATT- (D)

B ATERIH I g b IgURAS fergaTfsd sy ferefeumsndta : - yar
(@) mmmmmmm
Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s. Ghaziabad Ship Breakers Pvt. Ltd., Plot No 38, Ship Recycling Yard,
Alang/Sosiya, Taluka Tlaja, Dist Bhavnagar (hereinafter referred to as “the
appellant”) have filed the present appeal in terms of Section 128 of the
Customs Act, 1962 against the Speaking Order No 08/2023-24 dated
07.06.2023 issued from F. No. VIII/6(a)-17/2023-24 (hereinafter referred to
as “the impugned order”) passed by the Deputy Commissioner, Customs

Division, Bhavnagar (hereinafter referred to as “the adjudicating authority”).

2, Briefly stated, facts of the case are that the appellant had imported
vessel MV MSC LUCIA for breaking up as per Memorandum of Agreement
dated 02.05.2023 and filed Bill of Entry No. 6182929/2023-24, dated
30.05.2023 under Section 46 of the Customs Act, 1962. The Bill of Entry
was provisionally assessed by classifying the goods viz. Vessels for breaking
under CTH 89.08, Bunkers (inside/outside Engine Room Tank) under CTH
89.08, Provisions under CTH 98.05 and Paints, Thinner, Chemicals, Acid
and Greese under CTH 3814. On production of Original Memorandum of
Agreement with all other relevant documents, the Bill of Entry was finally. - —
assessed vide the impugned order by classifying fuel and oil (bunkers) ms1de

and outside Engine Room Tanks under CTH 2710.

- Being aggrieved with the impugned Order, the appellant has filed the S5

present appeal contending as under;

e The ground of issuance of the subject speaking order appears to have been
disclose by applying the case law as decided in the case of Priya Holdings
Pvt. Ltd, (2003 (153) E.L.T. 104 (Tri. Del), but this case law is not applicable
in the present case. Subsequent to this case law, the Hon'ble Tribunal
Ahmedabad vide their Order dated 01.12.2022 bearing No. A/11792-
11851/2022 dtd. 01.12.2022, passed in case of M/s Navyug Ship Breaking
Co & Other, This Order is annexed as, (herein after referred to as Annexure
G passed in case of M/s Navyug Ship Breaking Co & Other. In this order,
now Hon'ble Tribunal Ahmedabad has clearly please to held that whether
the remaining Stock of bunker either lying inside the engine room or lying
outside the engine room of the vessel are solely classifiable under Chapter
Heading No. 8908.00 instead of under Chapter Heading No. 2710 of
Customs Tariff Act, 1975. This case law deserves to be taken in to
considered being settled issue as well the ship under reference i’lad been
imported in May, 2023. Therefore, this settled case law is squarely
applicable in the present case.

e In addition to above they submitted that the impugned Order appears to

have been passed without following the principle of natural justice though
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the Hon'ble Supreme Court of India has clearly held that the disputed stock
of bunker either lying inside the engine room tank of vessel or lying outside
the engine room tank of vessel are nothing but clearly held as Integral part
of the old and used vessels imported for breaking purpose.

e They further submitted that so far as the question of "time limit in filling
the appeal, it is to say and submit that this concept may kindly be taken
in to consideration by taking of statutory provisions as provided under sub
section 5 of Section 17 of Customs Act, 1962.

o They finally prayed to remand back the case to decide a fresh as the same
appears to have been passed without taking in to consideration, various
settle case laws as referred in the matter by your Appellant as well. passed
by violation of principle of natural justice.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on
19.06.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

3. Before going into the merits of the case, it is observed that the date
of communication of the impugned order as per appeal memorandum is
13.06.2023and the present appeal was filed on 04.03.2025, i.e., after 630
days. In this regard, I have gone through the provision of limitations for filing

an appeal as specified under Section 128(1) of the Customs Act, 1962. The

ame is reproduced hereunder:

“SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person
aggrieved by any decision or order passed under this Act by an officer of
customs lower in rank than a [Principal Commissioner of Customs or
Commissioner of Customs] may appeal to the [Commissioner (Appeals)]
[within sixty days] from the date of the communication to him of such

decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal
within the aforesaid period of sixty days, allow it to be presented within

a further period of thirty days.]”

5.1 As per the legal provisions under Section 128 of the Customs Act,
1962, the appeal has to be filed within 60 days from the date of
communication of order. Further, if the Commissioner (Appeals) is satisfied
that the appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of 60 days, he can allow it to be presented

within a further period of 30 days.

92 It will also be relevant to refer to the judgment of Hon’ble Supreme

Court in case of Singh Enterprises - [2008 {221) E.L.T. 163 (S.C.)], wherein
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the Hon'ble Apex Court had, while interpreting the Section 35 of the Central
Excise Act, 1944, which is pari materia to Section 128 of the Customs Act,
1962, held that the appeal has to be filed within 60 days, but in terms of the
proviso, further 30 days’ time can be granted by the appellate authority to
entertain the appeal. The proviso to sub-section (1) of Section 35 makes the
position crystal clear that the appellate authority has no power to allow the
appeal to be presented beyond the period of 30 days. The relevant para is

reproduced below:

“8. The Commissioner of Central Excise (Appeals) as also the
Tribunal being creatures of Statute are vested with jurisdiction to
condone the delay beyond the permissible period provided under the
Statute. The period upto which the prayer for condonation can be
accepted is statutorily provided. It was submitted that the logic of
Section 5 of the Indian Limitation Act, 1963 (in short the ‘Limitation
Act’) can be availed for condonation of delay. The first proviso to
Section 35 makes the position clear that the appeal has to be
preferred within three months from the date of communication to him
of the decision or order. However, if the Commissioner is satisfied
that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 60 days, he can

allow it to be presented within a further period of 30 days. In other = -

words, this clearly shows that the appeal has to be filed within 60
days but in terms of the proviso further 30 days time can be granted
by the appellate authority to entertain the appeal. The proviso to
sub-section (1) of Section 35 makes the position crystal clear that
the appellate authority has no power to allow the appeal to be
presented beyond the period of 30 days. The language used makes
the position clear that the legislature intended the appellate
authority to entertain the appeal by condoning delay only upto 30
days after the expiry of 60 days which is the normal period for
preferring appeal. Therefore, there is complete exclusion of Section
5 of the Limitation Act. The Commissioner and the High Court were
therefore justified in holding that there was no power to condone the

delay after the expiry of 30 days period.”

8.3 The above view was reiterated by the Hon’ble Supreme Court in
Amchong Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High
Court of Gujarat in case of Ramesh Vasantbhai Bhojani - [2017 (357) E.L.T.
63 (Guj.)] and Hon’ble Tribunal Bangalore in the case of Shri Abdul Gafoor
Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-BANG]|

took a similar view while dealing with Section 128 of the Customs Act, 1962.
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5.4 In terms of legal provisions under Section 128 of the Customs Act,
1962 and in light of the judicial pronouncements by the Hon’ble Supreme
Court, Hon’ble High Court and Hon’ble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appellate authority are
required to be filed within 90 days, including the condonable period of 30
days as provided in the statute, and the Commissioner (Appeals) is not

empowered to condone any delay beyond 30 days.

5.5 In light of the above observation, I find that the appeal has been filed
after 90 days from the date of receipt of the order. | am not empowered to
condone the delay in filing the appeal beyond the period specified in Section

128 of the Customs Act, 1962. Hence, the same is held to be time barred.

6. In view of above, I reject appeal on the grounds of limitation without

1l

(AMI‘T/G\lJJK(

COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

going into the merits of the case.

By Registered Post A.D.

F. Nos. S/49-504/CUS/JMN/2024-25 Dated -26.06.2025
153

To,

1. M/s Ghaziabad Ship Breakers Pvt. Ltd., =it/ ATTESTED
Plot No 38, Ship Recycling Yard, 77}
Alang/Sosiya, Taluka Tlaja, Dist Bhavnagar, NTENDEN]

HiH Yo (spdier) | SHEHETENT.
CUSTOMS (APPEALS), AHMEDAEAL
Copy to:
J"The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Commissioner of Customs, Customs, Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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