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der scctioD 129 (a) ofthe said Act, every application made before the Appellate Tribunal-

n appeal for grant ofstay or for rectification of mistake or for any other pur?ose; or

storation ofan appeal or an application shall be accompanied by a lee of five Hundred rupees.

+
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M/s. fuisti overseas, Plot No. 360. Shanker 'l'ekri, Udyog Nagar. Jamnagar - 361004

(hereinafter relerred to as the 'appellant') have filed the four appeals as per dctails in T'able-l

below under Section 128 of the Customs Act, 1962, challenging the finc imposed in the Bills of
Entry mentioned therein -

TABLE - I

sl.
No. Bill of Entry No. & Date

1 s/ 4e-284 /CLIS/MUN /2024-2s 6427 332. datcd 29. I 0.2024

6427 3 57, dated 29. 1 0.20242 s / 49 -285 / CU S / MUN / 2024-25

3 s / 49-286 /CUS /MUN /2024-2s 6427 3 | 6. dated 29. 1 0.2024

4 s/49-287 /CUS /MUN /2024-2s

Appeal No.

OIA No. MUN-Ctl STIVT-()00-A l,p-d05 lo 00lt-25-16

2 Facts of the case, in brief, as per the appeal memorandum are that an overseas supplier
M/s SCHOLZ RECYCLING GMBH, BERND'I-TJLRICH-scHoLZ-srR I 3457 ESSINGEN.
GERMANY had supplied the consignments ol'goods declared as BRASS SCI{Ap HoNEy 1o

one M/s. Shri Raj Brass Industries, who had also filed four Bills of Entry lor the said

consignments. But due to the financial problems, the Overseas Supplier decided to sell the said

goods to the appellant firm. The appellant has made all the payments to the supplier and thc

relevant documents such as invoices, bills of lading etc. are in the name ofthe appellant.

2.1 M/s Scholz Recycling, the overseas supplier had earlier filed an application dated

09.08.2024 for amendment in the IGM No.2382432. dated 13.07.2024 and IGM No. 2381046.

dated 28.06.2024, to amend the old entries and to permit to amend the name of'a new Consignee

i.e. the appellant. M/s Shri Raj Elrass Industries were the Original lmporter and rhey had flled 4

Bills of Entry in the month of June & July 2024 for the goods in question. However. due to

commercial dispute with the foreign supplier on quality issues in a previously imported and

cleared consignment, M/s. Shree Raj Brass industries did not receive any original documents,

establishing their title of ownership on the said goods, which would enable them to take delivery

from the shipping line. Due to above mentioncd commercial dispute, the foreign supplier has

sought amendment of the IGM as they had sold the consignment to the appellant and who was

Pasc 4 of8

ORDER.IN.APPEAL

6441856, dated 29.1 0.2024



OIA No.MUN-CUSTM-000-APP-005 to 008-25-16

now in possession of all original documents i.e. Invoice, Bills of Lading etc. entitling to claim

ownership of the import consignment in question.

2.2 M/s. MSC Agency (lndia) Private Limited, the shipping line, filed an application dated

06.09.2024 for amendment in IGM No. 2382432 dated 13.07.2024 (Line 36 & 30) and in IGM

No.2381046, dated 28.06.2024 as required under the provisions of Section 30 of the Customs

Act, 1962. M/s. MSC Agency (lndia) Private Limited approached Customs with a written request

ior amendment in IGM.

2.3 The Assistant Commissioner of Customs, Custom House, Mundra vide Order-in-

Original No. MCH/569/TD/AC/MCD/AMND12024-25 dated 29.10.2024 & Order-in-Original

No. MCH/570/TD/AC/MCD/AMNDI 2024-25 dated 29.10.2024 has allowed the amendment as

requested by M/s MSC Agency (lndia) Private Limited and also permitted the amendment

request lo be made in the EDI system for fu(her action.

2.4 llowever, due !o oversight, the CHA had cancelled the Bills of Entry instead of

amending the names in the Bills of Entry and have filed the new Bills of Entry lor subjected four

consignmenls. Therefore, for the said oversight ofthe CHA, the system has considered it as fresh

Bills of Entry and accordingly fine for late tiling was auto calculated and imposed on the

appellant. The details ofall the four Bills of Entry is as under:-

'l'ablc-II

+

3. Being aggrieved with the fines imposed in the Bills ol Entry as per Table-ll above, the

appellant have filed the present appeal, inter alia, on following grounds:

t

F

Fine imposed
( Rs.)

Value (Rs.)is.
No

Bill of Entry No. and date

12, I 5,000/-1.26.65,1 I l/-6427 332, dated 29.1 0.2024I

10,35,000/-I.I 8,04,839/-2 6427357 . dated 29.10.2024

12, I 5,000/-|,20,53,362/-J 6427 3 | 6, dated 29. | 0.2024
10,55,000/-1.12.30,781/-4 6 44 | 8 5 6. dated 29. I 0.2024
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The Late Fee is apparently charged under Section 46(3) of the Customs Act, 1962. As the

appc)lant didn'l receive any speaking order or any other communication from the proper officer,

it was anticipated that the amount is only lor the Customs duty as advised by the system and paid

the amount, so as to avoid further delay and demurrages etc. It is established by the documents

that the appellant received the above two orders in original for amendment on 29.10.2024 and

appellanr immediately filed the Bill of Entry on 30.10.2024. The appellant submits that they paid

the amounl of fine in all these bills of entry erroneously and therefore now filing a separate

appcal in respect of all Bills ol tintry for relund ol'thc amount imposed by the system as fine.
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! The proper officer has failed to consider and appreciate the racts in irs proper perspective
and not conveyed the amount of fine calculated by the system to the appellant by
providing speaking order or otherwise.

F This is a case where the Department ought to have exercised the discretion judiciousry by
granting waiver as this is a case where Appellant had not filed a fresh Bi of Entry for tlie
firsl time for the same consignment but has filed a B I of Entry by mislake instead ol
making conections in the old Bills of Entry. It is clear from the copy olthe orders dated
29.10.2024 that the intention was always to change the name of the customer Therefore
question of imposing late fee charges merely because of a mistake of a cHA in filing
Bills.

F Bills of Entry on account of the factors mentioned above would notjustify the levy oflate
fee charges on the appellant.

) Before imposing such a significant fine, the principles of natural justice were not adhered
to. The appellant was neither issued a proper notice nor afforded an opportunity to
explain, defend, or be heard through a personal hearing.

F In view of the fore goings the imposition or'fine vide the impugned Bi or Entry, is not
based on valid legal grounds and is liable to be set aside

; -i. ., ''

4. Personal hearing in the all the four appeals was held on 07.03.2025. Shri
Partner, appeared for hearing. He reiterated the submissions made at the time of
He also filed additional submissions as under :-.

2OI9-TIOL-323I-CESTA]'-MAD ECOM GILL COFF'EE'|RADING
PVT LTD VS COMMISSIONER OF CUSTOMS, TUTICORIN

2019 (370) E.L.T. 1396 (l'Rr. CHENNAT _BLUELEAF TRADTNG
COMPANY VERSUS THE COMMISSIONER OF G.S,T. & CENTRAL
EXCISE

2021 (7) TMI 762-CESTAT CHENNAI JAIHIND TRADERS VERSUS
COMMISSIONER OF CUSTOMS. TUTICORIN

a
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L In the facts and circumstances ol the case, it appears that the Late Fee is
apparently charged under Section 46(3) of the customs Act, 1962 without giving
natural justice and a speaking order. The late fee being in the nature of a penalry,

and being excessive imposed for a clerical, bona fide, rectifiabre mistake rhe

appellant is aggrieved. The appellant, inter alia, rely on the ratio decidendi in rhe

following decisions/judgments/orders which are applicable in favour ol the

appellant in the facts and circumstances ofthe case.
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ST. Antony's Traders Versus Commissioner of Customs, Tuticorin [2021

(3) TMr l l 67(CEST^T CHENNAI)

A.K. Rajavel & Co. Versus Commissioner of Customs, Tuticorin [2021

(3) TMI 423 ICESTAT CHENNAI]

2024 (6) TMI Igg-CESTAT KOLKAT COMMISSIONER OF

CIJSTOMS (POR]'). KOI,KA'|A VERSUS UMA POLY SOLUTIONS

PRIVNI'L LIMI'IE,D

2019 (370) E.L.T.396 ('fri. - Chennai )-KIRTILAL KALIDAS

JEWELLERS PVT LTD VERSUS COMMR. OF GST & C.EX.,
.IRICIIY

(2023)2 Centax 261 ('tii.-Bom)- MIRC ELECTRONICS LTD. VS

COMMISSIONER OF CUS'fOMS, NHAVA SHEVA

Akbar Badruddin Jiwani vs. Collector of Customs reported in [1990 (47)

Er-T l6r (SC)

Merck Spares Vs Collector ol Central Excise & Customs, New Delhi

reported in [983 (13) E.L.l-. l26l (C.E.G.A.T.)

Shama t'.ngine Valvcs l-td. Bombay vs. Collector of Customs, Bombay

reported in (1984 (18) Il.l,.1'. 533 (Tribunal)

Marlhusudan Gordhandas & Co. vs. Collector ol Customs, Bombay

reported in ( I 987 (29) F..1,;l'. 904 (Tribunal),

1978 (2) Er-T (.1 159) (SC IIINDUSTAN STEEL t.TD. VS STATE OF

ORISSA

+ F A penalty can be imposed only where there is any contumacious of deliberate

violation of provisions of the Act, neither of which was done by the Appellant in

the present case so penalty cannot be imposed. It is well established that a penalty

lor venial breach or clerical error is no1 imposable. The imposition ofpenalty vide

the impugned order is harsh, unjustified and imposed lor bona fide clerical

mistakes and oversight, and for such breaches, no penalty should be imposed. The

factors which are germane for penalties being imposed are guilt, dishonest

conduct or acting in conscious disregard ola binding obligation, and not a single

ingredient is present in the instant case.

5. 11 is observed thal that present appeals have been filed by the appellant against the fine

imposed in the Bills of Entry presumably for late filing as per section 46(3) of the customs Act,

1962. It is observed that the Hon'ble Supreme court in case of ITC Ltd vs ccE Kolkata [2019
(368) ELT2l6l has held that any person aggrieved by any order which would include self-

assessment, has to get the order modified under Section 128 or under relevant provisions olthe
Customs Act, 1962. Hence, the appeal preferred by the appellant against fine imposed in the

impugned Bill of Entry is maintainable as per rhe judgment of the Hon'ble Supreme court in
I'l'C case supra.

Pagc 7 ol8
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5.1 It is further observed that no speaking order by the proper officer in the mauer is
available. Hence, I find that entire facts are not available on records to verify the claims made by

the appellant. Copies of appeal memorandum were also sent to the jurisdictional ollicer fbr
comments. However, no response have been received from the jurisdictional office. Therefore, I

find that remitting the case to the proper officer for passing speaking orders in cach case

becomes sine qua non to meet the ends of justice. Accordingly, the case is required to be

remanded back, in terms of sub-section (3) oi Section l2gA of the customs Acl, l 962, Ibr
passing speaking order by the proper officer of rhe customs Acr, 1962 by following the
principles of natural justice. while passing the speaking order, the propcr olficer shall also

consider the submissions made in presenl appeals on merits. In this regard, I also rely upon the
judgment of Hon'ble High court of Gujarat in case of Medico t.abs - 2oo4 (173) I.lLt. I 17

(Guj.), judgment of Hon'ble Bombay High court in case of Ganesh Benzoplast Ltd,. [2020 (374)
E.L.T. 552 (Bom.)l and judgments of Hon'ble Tribunars in case of prem Steels p. Ltd. [ 2012-
TIOL-1317-CESTAT-DELIandthecaseofHawkinscookersLtd.[2012(284)E.L.T.677(.ki._

Del)] wherein it was held that commissioner (Appeals) has power to remand the case under
Section-35A(3) of the central Excise Act, 1944 and section-l2gA(3) ofrhe customs Act, 1962.

Accordingly, all the four appeals filed by the appellant are allowed by way ol.remand.

qW
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jt,
.r.o1,Str

(AKHILESH K
Commissioner (Appeals)

Customs, Ahmedabad

Date: I 1 .04.2025
F. No. S/49-284/CUS/MUN/2024-25
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F. No.S/49-287/CUS/MU N/2024-25
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