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1. Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-23-2024-25 d,ated

1 6q qfu 1{t; En 16 xfi ffi wrf,t t, st qfuTd r-dq h ftq ft 
' 
{E{ ril{ ff qrf,r tr

1 . This copy is gralted free of charge for private use of the person(s) to whom it is
sent.

2. w qRcr + Bfiigsfrt frqfr rs qrterfiffi + fi-r qr{t +d-( ffEr gw, v.rra ry+ qi
t-Ersr qffiq;q'rqrE6@r, qfl{r+rc fro fr qq 3ntfl * G-{-d wftq r< rrm {t erfte r6n-+
rfr-grt, frqr rJE6, ror< rgq- q,"i t-fld{ Brqffiq qrqrfurwr, <rft ,in-"r, ilgrrft Tart, ffi u<

rrr. T{ + qrg t, ftfta< rrrc, fin {r, lrFlffErq-38o oo4 fr Tdfu-d ilff qrRql
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qeur?trriwr:

27.06,2024 in the case of M/s Sun Borax Industries, Plot No. 15, Trimu1 Ind.
Estate, Vadsar-Air Force Road, Khatraj, Tal. Kalol, Gandhinagar-382721 .

2. Any person deeming himself aggrieved by this Order may appeal against this Order
to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be



3

addressed to the Assistant Registrar' Customs' .fxcise 
and Serrrice Tax Appellate

Tribunal, 2nd Floor, sun"';;"gh"*'aa' Nr' Girdhar Nagar Bridge' Girdhar Nagar'

Asarwa, Ahmedabad - 380004'

s+ erfte Yrdc ri. ft.q 3 t Erfrq ft qrft

qGqt

3. The Appeal should be filed in Form No' C'A'3' It shall be signed by the persons

specilied in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules' 1982 It sha-ll be

frled in quadruplicate and shall be accompanied by an equal number of copies of

theorderappealedagainst(oneofwhichatleastsha]ibecertilredcopy).Ali
supporting documents ofthe appeal should be forwarded in quadruplicate'

4. qfr{ ft.qt dq't 6T fr{$T \ri 3Tft'm h ururr rnfu< f;, q-R cffit d EIfr-{ ft qr\'"ft ilar sq+ q-rrT

ft-s sn?sr h G-€-d qf-{ ff ]t d, w-ft dt s-d-ft O xRqt {q-ir{ ff' qrqft lgtt t w fr +-r q-+

s'm-Fmlfrffit

4. The Appeai including the statement of facts and the grounds of appeal shal1 be

filed in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be a certified copy.)

5. erfiq 6r vqr qffr q-++r H ii ilr Cq Et {fut \rzt ff;fr efi q,r+r E-{@r * E-{r q+q * 6r<grt

* eqe qffi il ai<,tr tqn +-rq'r qrEq qi tt ffi"if m rcr{€ra mqift-( q.cfl qrBqt

5. The form of appeal sha-1l be in English or Hindi arrd should be set forth concisely
and under distinct heads of the grounds of appeals without arry argument or
narrative and such grounds should be numbered consecutively.

o. ;tBq d-cr gw wfuftw, t 062 ft erru 1 29 E h srq"st h Biilf-d ftrifud- ftq frfl +?rr< T( fl-d

fua t, +tr + frffi ft {rFqT-d d'+ fi qner t arqrfu+-iur ff fta h q€r.r6 tftqrr h +rq qr

teift( qtrr qrw * sftq Br<r ft qrqrft ffir q-€ ciq qrw qfrir * T.r{ } qrrT +i.rr ft-ql qrqfi r

6. The prescribed fee under the provisions of Section 729A of the Customs Act,7962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar
of the Bench of the Tribunal, of a branch of any Nationalized Bank located at the
place where the Bench is situated and the demand draft shall be attached to the
form of appeal.

7. Eq 3{AeI + G-s-d ffcr tlen, srcrc 1I-6 q'? n-sr6-( qftfrq qrqfu+-<q t llq t 7.5% u-6r eg6

aru-+ Tr+\r4g.(rrqr fl G'+rE t o{s-4r{-<qTTr q-{t {ft6$Trdr hErt G-qr< tw-{'r E-rrr+r(+
qffqftqrqmfttr

7. An appea-l against this order shall lie before the Tribulal on pa5rment of 7.5o/o of lhe
duty demanded where duty or duty and penalty are in dispute, or penalt5r, where
penalty alone is in dispute".

8. qrqrErrr go erfuftqc, 1870 + dmf-d furffud ftq q-$rR {i([ ftq .rq B{rter ft eft qa sqgs
qrqrc-q {Ef, E6-. e.r t+r qGqr

PaBe 2 of 53



8. The copy ofthis order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 10-09/Pr.Commr/O&A l2O2O-21 dated 08.01.2021
issued by the Principal Commissioner, Customs, Ahmedabad to M/s. Sutr Borax
Iadustries located at Plot No. 15, Trimul Ind. Estate, Vadsar-Air Force Road, Khatraj,
Tal. Ka-loI, Gandhinagar-382721 and others.

Brief facts of the case:

M/s Sun Borax Induetries situated at Plot No. 15, Trimul Ind. Estate, Vadsar-
Air Force Road, Khatraj, Tal. Kalol, Gandhinagar-382721, having registered oilice at
15, Ankur Complex, Nr. Ankur Bus Stand, Naranpura, Ahmedabad-380013 (IEC

No.0893010081) [hereinafter referred to as the Noticee] had imported Ground
Colemanite BzOz 4O%o Natural Boron Ore. The Noticee had classihed the same under
CTH 25280090 of Customs Tariff Act, 1975 and availed exemption from pa5rment of
Basic Customs duty in terms of Sr. 130 of Notilication No. 50/ 2017-Cus dated
30.06.2017 alld Sr. 113 of NoLification No. l2/2O72-Cus dated 17.03.2012 as

applicable for the period from 07.O7.2017 to 15.10.2020 and 0i.04.2015 to
30.06.2077 respectively.

2. An intelligence gatJeered indicated that some importers are importing Ground
Colemanite 4O%o BzOs under CTTI 25280090 by wrongly claiming exemption as per Sr.
No. 130 of Notification No. 50/2017-Cus dated 30.06.2017 by mis-declaring the
product as Natural. Bore Ore as exemption is available to Boron Ore under said
notification. Acting on the intelligence, necessary details were verified from ICES
regarding import of said item and alongwith other consignments, two consignments
under Bills of Entry Nos. 6454271 dated 13.01.2020 and No. 6548664 dated
20.O7.2O2O of M/s Sun Borax were under process for clearalce from CFS-Seabird,
Hazira. Accordingly, the Deputy Commissioner, Adani Haztra Port, Hazira was
requested to put the consignment, declared under Bills of Entry Nos. 6454271 dated
73.O1,.2O2O arrd 6548664 dated 20.01.2020, on hold for drawa.l of sample and for
further investigation.

3. The olllcers of SIIB, Customs, Surat, visited CFS-Seabird, Seabird Marine
Services Pvt Ltd, Hazira, Surat on 22.O7.2O2O and it was noticed that the CHA, M/s
Steadfast Impex had frled said Bills of Entry Nos. 645427 L dated 13.01.2020 arld
6548664 dated 20.01.2020 on behalf of M/s Sun Borax, for six containers of Ground
Colemanite 4O%o BzOz. Therefore, the representative samples were drawn under
panchnama dated 22.07.2020 in presence of two independent pa-nchas, Shri Milind
Mukadam, Dy Marager, CFS-Seabird, Hazira and Shrl Deepankar Mahato, G-Card
Holder of M/s Steadfast Impex from one of the containers bearing No. SUDU7920000
of Bill of Entry No. 645427 7 dated 13.01.2020 . The sample drawn was sent to CRCL,
Vadodara vide Test Memo No. O5/2O79-2O dated 24.01..2020 to ascertain the foilowing
test/parameter to confirm whether the goods declared is Boron Ore or otherwise:

(i) Whether the sample is of goods which are found natura.lly on the earth or is
processed,

(ii) The nature & composition of tJ:e goods and whether the composition is same
in which tJrey occur naturally on earth or at the time of extraction from the
earth,
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(iii) Whether the goods are processed using calcinations or enriched / concentrated
by using arly other method and

(iv) Whether the goods are in cmshed/grinded form i.e. derived from natural
form.

4, The Test report dated O7.O2.2O2O of sample submitted under Test Memo No.
OS /2O19-2O daled 24.07.2O20 in respect of sample drawn under palchnama dated
22.07.2O2O was received from CRCL, Vadodara which is reproduced here-under:

Aboue analgtical findings reueal that it b mineral of Boron (CoLemanite)
cntshed and ground.

4.7 The test report datcd 2l.Ol.2O2O of sample submitted under Test Memo No.
03 /2O19-2O dated. 16.01.2020 in respect of sample drawn under palchnama dated
74.07.2020 for the consignment imported by M/s Raj Borax Pvt. Ltd, C-l-24O217,
GIDC, Sarigam, Tal. Umbergaon, Valsad with identical description and supplied from
same producer of T\rrkey was received from CRCL, Vadodara which is reproduced
here-under:

The sample is in the fonn of gragislt pouder. It is mainly composed of
oides of Boron & Calcium alangwith silbeous matter.
BzOs = 41.6% bA wt.
Cao = 27.3 o/o bg utL
.Loss on ignition at 9OO degree C = 28.9% bg rut.

-Loss on drying at 1O5 degree C = O.8oA bA un.

Aboue onalytical fndings reuedl that if rs processe d. borate mineral
colemanite.

5. From the above test report, it is noticed that goods imported under the said
Bills of Entry is processed Borate Mineral Colemalite and the importer viz. M/s Sun
Borax had wrongly claimed exemption for the product at Sr. No. 130 of Notification No
50/2017-Cus 30.06.2077, with an intention to evade the Customs duty in respect of
the consignment declared under Biiis of Entry Nos. 6454271 dated 13.01.2020 and
6548664 dated 20.01.2020. Therefore, the goods imported under above two Bills of
Entry, total weighing 144000.000 Kgs V/a Rs. 50,73,264/- [Assessable Value] were
seized vide panchnama dtd,. 7O.O2.2O20 under Section 110(1) of Customs Act, 7962 in
the reasonable belief that they are liable to confiscation under Section 111(m) of
Customs Act, 1962. On a request from the importer, the seized goods weighing
144000.000Kgs va.lued at Rs 50,73,264/- (Approx) were released provisionally on
03.03.2020 on execution of bond for the estimated value of seized goods arrd on
furnishing a barrk guarantee or securitSz deposit of Rs 9,10,962/-.

6. The Noticee did not agree with the test report given by CRCL, Vadodara and
requested the Joint Commissioner of Customs for re-testing the sample at CRCL, New

Delhi. Accordingly, on approval from the Joint Commissioner of Customs, another set
sample was sent to Centra.l Revenue Control Laboratory, New Delhi vide Test Memo No

73/2079-2O dated 02.03.2020 with the following test queries:
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(i) Whether the sample is of goods which are found naturally on earth i.e.
Natural Colemalite,

(ii) What is the nature & composition of the goods and whether their percentage
is the same in which they occur naturally on earth or at the time of extraction
from earth,

(iii) Whether the goods are in crushed/grinded form, ie derived from natural form,

[iv) Whether the goods are processed using calcination or enriched/ concentrated
by using arry other method,

(v) Whether the goods were processed using any other physical or chemica-1

process and

(vi) Processing if any done, whether the goods can still be defined as 'Ore'.

7. The Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-4312O19-2O
dated 04.06.2020 submitted Re-Test report in respect of above mentioned Test Memo
which is reproduced hereunder:

"The somple is in the form of u.thite powder. It b mainly composed of
borates of cabium, alongu.tith siliceous matter and 'other associated
impurities like silica, iron, etc. It b hauing follou.ting properties:
1. % Moisture (1O5 d.egree C) bg TGA =O.78
2. %o Loss on ignition at (900 degree C) by TGA = 28.9
3. % B2O3 (Dry Bo.si-s) = 37.62
4. % Acid insoluble = 6.13
5. XRD Pattem = Concordant with Mineral

Colemanite
On the bo.si,s of the test carricd out here and auailable tcchnical literature,
the sample i.s Mineral Colnmanite - a Natural Calcium Borate (Commonly
knoum as Boron Ore)-"

8. The Joint Commissioner, SIIB, Customs, Surat, vide letter F. No VIII/ 14-
Ol/SIIB/Boron Ore/Raj Borax/ l9-2O dated 16.06.2020 again requested the Head
Chemical Examiner, CRCL, New Delhi to send detailed report covering all the points of
test memo as the re-test report received from CRCL New Delhi, for all similar cases,
did not cover all queries / questionaires given in the Test memo. In response to the said
letter, the Joint Director, CRCL, New Delhi, vide letter F. No 25-Cus/C-4O-47 /2O19-2O
dated 24.06.2020 submitted point wise reply, which is reproduced as under:

" Point ([I&VI)

Point [n)
Point (M)
Point lV)

sample is colemanite, a Natural Calcium Borate
(Commonlg knoum as Boron Ore)
The sample is in powder form (Crushed/ Ginded)
The sample i-s not calcined
The sample i.s in the form of Colemanite Mineral"

9. The Joint Commissioner, SIIB, Customs, Surat, vide letter F. No VIII/ 14-
Ol/SIIB/Boron Ore/Raj Borex./ l9-2O dated 01.07.2O20 again requested the Head
Chemical Examiner, CRCL, New Delhi to clariff whether the sample is Boron Ore or
Boron Ore Concentrate a-nd what was the process through which the sample was
enriched/concentrated with following queries/questionnaires:-
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Points raised in the
Test Memo

Details
mentioned in
Test Reports

Point I
Whether the samples
were in form in which
they are found
natura]ly on earth

The sample is
commonly
known as
Boron Ore.

Since, the test report was not clea-r as to
whether the sample was Ore Ore
Concentrates the classi{ication of the
product under Custom Tariff could not
be decided.

Point IV
Whether the goods are
processed using
ca-lcination or
enriched / concentrated
by using a.rty other
method

9.1 In response to above letter, the Joint Director, CRCL, New Delhi vide letter F.

No. 25-Cus/C-4O-47 /2O19-2O dated 08.07.2020 has send the para-wise rep1y, which
as reproduced as under-

Points rarsed by you Remarks as per your letter Comments

Natural Borates and
Concentrates thereof
(whether or not
ca-lcined) was
mentioned in Custom
Tariff. The sample is a
natural calcium borate,
Minera,l Colemanrte- a
Natural Calcium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.

Whether the samples
were in form in which
they are found
naturally on earth

Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.

Whether the goods are
processed using
calcination or

The website of ETIMADEN
(supplier of imported goods)
mentioned that BzOs contents

The sample
reference are
undergone any

under
not

process
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enriched/ concentrated
by using any other
method

of the Colemnite Ore mined are
27o/o to 32% whereas the
technical data sheet of Ground
Colemanite shows the BzOs

content as 4Oo/o. Thus, there
must be any process involved
by which the concentration of
the product was increased from
27 -32o/o to 4Oo/o, i.e. it appears
that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of
technica-l data sheet and print
out taken from website are
enclosed.

of ca-lcination.
Laboratory Cannot

starting material and
Drocess underEone. It
can give the frnal value
of o/o BzOs.

9.2 From the above and test report received from CRCL, Vadodara and CRCL, New
Delhi, it is found that the test report provided by CRCL, Vadodara in respect of sample
of Ground Colemanite imported by M/s Raj Borax confirmed that Ground Colemalite
is processed borate mineral colemanite and found in powder form having BzOs content
of 41.60/o by weight. The re-test report provided by CRCL, Delhi a.lso conlirmed the
form of sample as powder which was cmshed and ground. However, it failed to
comment on details of processes undertaken.

10 The various materia-l and literature available on website especially of M/s
ETiMADEN, Turkey [producer of Ground Colemanite] in respect of Boron Ore,
Colemanite, Ground Colemalite, Ore and Ore Concentrates have been analysed and
outcome is discussed hereunder:

1O.1 Details and literature available on website of M/s ETiMADEN:

LO.z A Study of the details available on the offrcial website of M/s ETiMN)EN,
Turkey www.etimaden .tr en in respect of mining of colemanite, processt
undertaken and sales has been made and it is noticed that M/s ETTMADEN is selling
their products by categorizing under two heads, namely Refined Product and Final
Product. Ground Colemarite is one of the products listed under Refined Products. The
Product Technical Data Sheet of Ground Colemanite has a.lso been found available on
their website which is downloaded and scanned image of relevant pages Erre

reproduced here-under for anaIysis:

Scan Image No:1

commetrt on the

I

I

I
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Di-Calcium Hexaborate pentahydrate

[2Ca0.3 B.03.5H20]

CAS Number: 1318-33-8

Technlcal Grade: Powdar

Packaging: 1000 kq, 2000 kg

[wlth or wlthout palletJ
C:i:

ETiMADEN
Er iKoLE\tA\it

;!rr:i.DCr,t ,.. {\1.,

General lnformation:

}IADE IN TURKi\E '1i
Colemanite is the most commonly available boron
mineral. lts Be03 content iS t10r0.50%. lt dlssolves
slowly in water and rapidly ln acldlc modlum.

The ore is enriched in concentrator plant to obtaln
concentrated product. The concentrated product is
passed through crushing and grlnding piocesses
respectively to obtaln milled product. lt is then packaged in a

packaging u nit and ready for sale.

Usage and Beneflts:

Glass and cBramlcs: lt is used as an ag6nt to lower the fusing point
ond to increas8 reslstance agalnst thermal shocks and the thermal
expansion coetricient in glass productlon. Furthermore, it is used in
ceramic and enamel glaze formulatlons, oue to thB fuslng temperature
being close to thoss of thB other components ln ths blend, it provides

\l.i
1

ltr.lr,toh.4 lst H.ttr sltel Ertlt ciddlElArrE sokst
i,llfi:Ii :lf.[TlIT.;TIA:ii,Ti,lil .,

For horG intormation:
icchnolog} 0arlopm!nt 0!panm.nt
tYs FRM.ETI-oo t7 /23/9/?01,{-02

Rd 20ZOl01

d] IIrl [raN[iE 0
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Image No:2

Image No:3
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.l.bl. lrrucrura homogomou! luJng ond tow tdgragttlon'

tlil-iiiJii*,'"i, r;"rh. produc on;r ehu' rrbor It'rtrto ered'
o,E!! lib.r)
i,i.-" 

"J,i,. 
r., o*r"d h rho p'odu.rroh ol rorrlr' q'ado 9l{!!

,0.'i, o",ro *r,l .nd EolEmonllo !,s prolortld ot.r orhor boro'

Th6 colom.nh. u!ad lor lhls purpo!o:

Dccnr!.. tha mlrtura luelng tarnp!r.turs,
Enrbl.! lor yltcollty .t luslng r.mpdaluru'
Pr.v!.rr c.Ft.lrlr.rion
Ha. Potlrlti .ffoct! od !h€ Phyllcal .rt(l chEmlc.l ptoPlnlal o' tht

I'latallurgY: Ous to lts narurs ol ecting os a solvlnt lor almost .ll molal
orides. it h u36d os nurln $o motallurgY lndulw ln th! qold r.flnerY
indusrry on rh. orh.r h6nd, lt l. u63d In thi sl.g lormula to dlssolvs

anorhsr ar€. ol ss6 to. thE boron producB ls t,la addltlon of
coleDinlto to powd.rEd slag ln rh€ l.on-ri6!l lndustry 1rr ordrr to
obtEh slag wlth 6 9l6ssy, compact 6lructurs. SlEg i,hlch Is lormsd h
th€ ladl6 .nat.llqrgy 6hd whlch bocoms! powd€r€d 6lt6r coollng csn
causE problems In tarms ol hEndlhg, stodng; can be hamlui to rh8
environment and laod to addltlonal Eosts lor th€ businEs!,63lt does
..r havE much wenlng snd comcactlng propErries, Addltlon ol
coremanlts ro th6 ladle lurnacs during s(eel p.oducrlon p.ovld8s a
compac! grrucrur€ ro slag and this p.oblem ls reduced The use ot
coleman're ln tho lron-sle€l lndustry ls bscomlng wldBspraed, ln the
ladle m€tallurgy. about l0-30 kg slag l! tormed per a ron ot sto.l. tr is
esrimated that 30 mllllon tons ol gowde.ad ladle st69 13 formed

Fertlllz€r: B.c6uss ot irc low solubllhy. ground cotsmanits ts pre,o(ed
h fertillzors producod ,or sondy colls ln lo(tttrs. tndusrry

,,tlsc6llsn6ouu Ground cot.mlntt. l9 atso used ln rhE dstergent Encl
cosmErtc tnduattE!. Eortc Ecld 13 producsd by th€.ssctlon ol
colemanlt. and lullurlc.cld.
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1O.3 On going through the details and General Information available in scan Image
No 1, it is noticed that the details are in respect of Ground Colemanite and the
Chemical Name of Ground Colemalite is Di-Calcium Hexaboratc Pentahydrate and
chemical formula is 2CaO.3BzOs.5H2O0. Technica-l Grade is Powder and sold in
packaging of 1O0O Kg and 2000 Kg (with or without pallet). The content of BzOs is
40+ / _ O.sook. Further, M/s ETTMN)EN also discussed regarding concentration of
Colemanite Ore under Genera.l Information which is reproduced below:

"The Ore is enrbled in concentrator plant to obtain concentrated product.
The Ground Concentrated product is possed through crushing and
ginding processes respectiuelg to obtain milled product. It is then
packaged in a packaging unit and readA for sale"

1O.4 Thus, from the details available on website of M/s ETiMN)EN, and
discussed above, it is apparent that Ground Colemanite is a concentrated product of
Colemanite which contains BzOs 40+ l- O.5O% and produced by enrichment of
Colemanite in concentrator plant. Thereafter, such Ground Concentrated product is
passed through crushing and grinding processes respectively to obtain mi11ed product
and then it is packaged in a packaging unit, which became ready for sa1e.

1O,5. The Boron Element and its major Boron Minera-1s, availability in Turkey
and it's uses have been described in detail on the website of M/s ETiMADEN which
described that Boron minerals are natura.l compounds containing boron oxide in
different proportions. The most important boron minera-ls in commercial terms a-re;

Tinca.l, Colemanite, Kernite, Ulexite, Pardermite, Boracite, Szaybelite and
Hydroboracite. The main boron minerals transformed by Eti Maden are; Tincal,
Colemanite ald Ulexite.

4()0-6so%
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10.6, The Boron minerals are made valuable by M/s ETiMADEN using various
mining methods ald enriched by physica-l processes and converted into concentrated
boron products. Subsequently, by refining and by transforming into highly efficient,
profitable arrd sustainable boron products, it is used in maly fields of industry
especially in glass, ceramics, agriculture, detergent and cleaning industries, etc. M/s
ETiMADEN has currently 17 refined boron products in its product portfolio. Primary
refined boron products are: Etibor-48, Borax Decahydrate, Boric Acid, Etidot-67,
Etibor-68 (Anhydrous Borax), Zinc Borate, Borax Pentahydrate, Boron Oxide, Ground
Colemanite and Ground Ulexite. The most abundalt boron mineral.s in T\rrkey in
terms of reserves are Tincal arrd Colemanite. In the facilities in four Works
Directorates under M/s ETiMADEN, mainly Borax Pentahydrate, Borax Decahydrate,
Boric Acid, Etidot-67, Boron Oxide, Zinc Borate, Calcine Tincal, Anhydrous Borax,
Ground Colemanite ald Ground Ulexite are produced and supplied to domestic ald
international markets.

LO,Z M/s ETiMADEN a.lso discussed in detail regarding availability,
production, quality and uses of Colemanite in their website which shows that
Colemalite are found in Emet, Bigadig ald Kestelek deposits in Turkey, is mined by
the experts of M/s ETiMADEN and goes through the processes of enrichment by
grinding in hi-tech concentrator facilities. After getting transformed into quality,
sustained ard innovative products by the experts of M/s ETiMADEN, Colemalite is
used in marry sector. Colemanite (2CaO.3BzOs.5H2O), which is a mineral-rich type of
boron, is crystallized in mono clinical system. According to the Mohs Hardness Sca1e,
its hardness is 4-4,5 and its specific weight is 2.42 gr /cm. The BzOs content of the
Colemarrite ore mined from open quarry is between Vo27 -o/o32. For the purpose of
illustration, the scanned image of page containing such detail is reproduced as under:
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1O.8 Thus, from the details available on website of M/s ETiMADEN in respect
of mining of Colemanite ald production of Ground Colemanite, it is very clear that:

Colemanite is one of most important Boron minerals in commercia,l terms
which are found in Emet, Bigadig and Kestelek deposits of Turkey and mined
by ETiMADEN,

The BzO: content of the Colemanite ore mined from open quarry is between
27yo-32%, However, after initiation of inquiry, the line "BzOs content of the
Colemanite ore mined from open quarry is between %o27 -o/o32" has been
deleted while the remaining other details are the same in their website.

Boron minerals i.e. Colemanite are made usabie and valuable by M/s
ETiMADEN by using various mining methods which enriched by physical
processes a.IId converted into concentrated boron products.

Mined Colemanite goes through the processes of enrichment grinding in hi-
tech concentrator facilities available with M/e ETiMADEN and concentrated
Colemanite is produced. By this process, the mined Colemanite ore, having
B2O3 concentration ranging between 27oh-32o/o has been enhanced to
Colemarrite Ore Concentrate which is sold as Ground Colemanite having BzOs

407o. Ground Colemanite is a concentrated product of Colemaaite produced
by enrichment in Concentrator p1ant.
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Thereafter, such Ground Concentrated product is passed through crushing
and grinding processes respectively, to obtain Ground Colemanite.

Ground Colemanite is sold in Powder form in packaging of 100O Kg and 2000
Kg.

Ground Colemalite is used in many fields of industry especially in glass,
ceramics, agriculture, detergent ald cleaning industries, etc

11, Discussion about Ore and Ore Concentrates: The various literature available
on website in respect of Ore and Ore Concentrates have been studied and some of
them are discussed here-under:

Ore: a metalliferous mineral., or aggregate mixed with gangue (impurities present in
ore) that can be mined for a profit

Gangue: associated minerals in ore deposit that have iittle or no value

Ore is natura1 rock or sediment that contains one or more valuable minerals,
typically metals that cal be mined, treated and sold at a profit. Ore is extracted from
the earth through mining and treated or refined, often via smelting, to extract the
va-luable meta-1s or minera-ls

11.3 Defrnition of Ore as per Merriam Webster:

1. A naturally occurring mineral containing a va-luable constituent (such as
metal) for which it is mined and worked

2. A source from whrch valuable matter is extracted

1. A metal-bearing mineral or rock, or a native meta.l that can be mined at a prolit.
2. A minera-l or natura-l product serrring as a source of some nonmetallic

substalce, as sulfur

A natura.l aggregation of one or more minera-ls that can be mined, processed,
ald sold at a profit. An older defrnition restricted usage of the word ore to
metallic minera.l deposits, but the term has expanded in some instances to include
non-metallics.

1 1.6 Definition of Ore Co4qentrqte as per Wikipedia:

Ore concentrate, dressed ore or simply concentrate is the product generally
produced by metal ore mines. The raw ore is usually ground finely in various
comminution operations and gangue (waste) is removed, thus concentrating the metal
component.

5

6

7
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L2. The terms Ores and Concentrates have been defrned in the Explanatory Notes
of Chapter 26 of the HSN which defined that the term 'ore' applies to metalliferous
minera.ls associated with the substances in which tley occur and with which they are
extracted from the mine; it also applies to native metals in their gangue (e.g,

metalliferous sands"). The term 'concentrates' applies to ores which have had part or
al1 of the foreign matter removed by special treatments, either because such foreign
matter might hamper subsequent metallurgical operations or with a view to
economical transport".

12.1 The definitions ofore and ore concentrate discussed above shows that the term
"Ore" is a naturally occurring raw ald native mineral which are produced by mines
and contain various foreign material and impurities. Ore is extracted from the earth
through mining and treated or refined to exbact the valuable metaLs or minerals. The
"Ore Concentrate" is dressed ore obtained by passing through the physical or physic-
chemical operation viz cleaning, washing, drying, separation, crushing, grinding, etc.
Natura.l Ore which is extracted from the mines though might have predominance of a
particular minera1s but do not consist of aly particular minera1 alone. It is a naturally
occurring raw and native mineral which are produced by mines and contain various
foreign material, impurities and other substances and not suitable for further
operations. Ore is extracted from the earth through mining and treated or refined to
extract the valuable metals or minerals. The "Concentrate" is the form of ores from
which part or all of the foreign matters have been removed and obtained by passing
through the physical or physic-chemical operation viz cleaning, washing, drying,
separation, crushing, grinding, etc. Therefore, it appears from the above that Natural
Ore consist of various minerals and other minerals and substalces and therefore, as
such it cannot be directly used for any further malufacturing. Whereas concentrate is
the form, from which a part or all of the foreign matters have been removed.

13. From the data available in EDI system of Customs, it is noticed that the Noticee
is importing Ground Colemanite, BzOz 4Oo/o, Natural Boron Ore from United Arab
Emirates, supplied by M/s Asian Agro Chemical Corporation by classifoing under
CTH. 25280090 of Customs TariII Act, 1975 and they have availed exemption from
pa5.ment of Basic Customs dut5r for item at Sr. 130 of Customs Notification No.

50l2O17 dated 30.06.2017 by declaring Ground Colemanite, BzOz 4Oo/o as Boron Ore.
Prior to inception of Notification No. 50/2017-Cus, the Noticee were availing
exemption from payment of Basic Customs duty for Sr. 113 of Customs Notilication
No. 72/2O72-Cus dated 77.O3.2012 as amended. The details of Ground Colemanite,
BzOs 4Oo/o, Natural Boron Ore, imported by the Noticee and cleared within the
jurisdiction of the Commissioner of Customs, Ahmedabad from April 2015 has been
prepared and attached as Aaaexure-A I l, Al2, Al3, Al4, A/5 and A/6 to the Show
Cause Notice for tJ:e Financial years 2015-76, 2076-77 , 2077 -78, 2078-19, 2O79-2O
& 2O2O-2t (Up to 17.05.2020).

14. From the data available in EDI system of Customs, it is noticed tl.at the Noticee
classified Ground Colemanite lBzOt 4Oo/ol Natural Boron Ore as "Others" under CTH
2528OO9O of Customs Tariff Act, 1975. The tariff item 252aOO9O of Customs Tariff
Act, 1975 under which the Noticee declared the goods i.e. "Ground Colemanite (B:Os

40%) Natural Boron Ore" is reproduced as under:-

Chapter
Head

Description Unit
Rate
of

dutg
2528 NATURAL BORATES AND CONCENTRATES THEREOF

(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE;
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NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

252800 Natura.l borates and concentrates thereof [Whether or
not caJcined), but not including borates separated from
natural brine; natural boric acid containing not more
than 85 o/o of H3 BO3 ca.lculated on the dry weight
Natural Sodium Borates and Concentrates Thereof
(Whether or not CaJcined)

KG lOYo

25280020 Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

KG

25280030 Natura-l ca-lcium borates and concentrates thereof
(whether or not calcined)

KG ro%

2528OO9O I Others KG toy:o

252800r0

15. Statement recorded under Section 1O8 of Customs Act, 1962:

15.1 Statement dated 26.10.2020 ofShri Ketan Manahar Shah, Partner of M/s Sun
Borax Industries, recorded before the Superintendent of Customs (SIIB), Surat, is
reproduced as under:-

Questlon No.7 :Please explain in detail the bushess actiuity of M/ s Sun Borox
Industries?

Answer: M/s Sun Borax Industries b engaged in trading of Borax Penta Hydrate,
Ground Colemnite, Hisarck Colemnite and abo engaged in manufactuing Borax
Decahydrate. Our registered office in now changed and is 15, Ankur Complex, Nr. Ankur
Bus Stand, Naranpura, Ahmedabad-38oo 13 which utos preuiously my residential
address. Our manufacturing facilitg b situated at Plot no. 15, Timul Ind. Estate,
Vodsar-Air Force Road, Khatraj, TaL Kalol Gandhinagar-382721. Most of our item"s of
trading i.s being imported. We u.sed to import goods declored a.s Ground Colemanite and
Hbarck Colemnite, in pack of 120O kgs of Eti-Maden, Turkey from M/s Asian Agro
Chemicals Corporation I 1F-O9, Amenitg Center Tower-2, AlJazzra Al-Hamra, RAS AZ

Khaimah, United Arab Emirates and Borax Penta Hgdrate from Boro Clemie
Intentational PTE Ltd, Singopore, whbh is sometimes aLso purchased locally for trading
or to manufacture Borox Deco Hydrate. We do not manufacture anAthtng except Borax
Deca Hydrate ond Borax Penta Hydrate i.s the onlg raw mnteial for the same.

Question No. 02 Please giue the detaib of Ground Colemanite imported since Apil,
20 15 and details of ports of import.

Ansuter:- We haue regularly imported Ground Colemnnite since 2O15 mostlA at
Adani Port, Hazira. Houeuer, detaib of our import would be suppli.ed to gour olflce in
few dags. The detaiLs of such import are also auailable in gour EDI Sgstem. I further
state that we imported. Ground Colemanite (Calcium Borate) BzOs 4O% of M/s Etimaden,
Turkeg, bg declaing it as "Ground Colemanite, BzOs 4oo/o, Natural Boron Ore" as
declared in all import docunents of onlA supplier M/ s Asian Agro Chemicals
Corporations, U.A.E. since Apr 20 1 5 and I further state that all the consignments of
Ground Colemanite imported since 2O I 5 are similar in all respect.

Question No. O3:-Please state lTow Ground Colemanite b used?

Anstuer:- Main use of Ground Colemanite is in Ceramic Industry for manufacture of
Ceramb Gla.z,e Mixture commonLy known as Frit and all of our buyers of Ground
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Colemnite are such manufacturers. Ground Colemanite are u.sed as such, tDithout anA
processing. Our pime customers of Ground Colemnnite are M/s Jagson Corporatton
and M/ s Aditya Glass and Cerambs both of Jam.busar, Bhanuch, M/ s Sterling
Ceramics, Mehsano" and M/s Groutmore Gln ss and. Ceramics are our main customers.

Question No.O4: Please giue under uhbh CTH gou are declaing the imported goods
under Cu-stom,s for payment of Custotns dutA.

Ansuter : We ore dedning Ground Colemanite, BzOs 4O%, Natural Boron Ore under
25280090 and ore auoiling exemptinn from paAm.ent of Basic Customs duty for item at
Sr. 13O of Customs NotiJiration No. 5O/2O17 dated 3O.06.2017 bg consideing Ground
Colemanite, BzOs 40% as Boron Ore ond before this we were auailing exemptton from
paAment of Basic Customs dutg for item at Sr. ll3 of Customs Notifbation No.
12/2O12-Cus dated 17.O3.2O12 o.s amended uide Notificatton No 28/201S-Cus dated
30.04.2015

Questio^ lVo. O5: Please go through CTH 2528OO9O of Customs Taiff Act u.thich b
reproduced as under:

Chapter
Head.

Description
Rate
of

d.utg
252a NATURAL BORATES AND CONCENTRATES THEREOF

(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE;
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

252800
10

Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

KG

252800
20

Natura.l boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

KG lOo/o

252800
30

Natura.l calcium borates and concentrates thereof
(whether or not calcined)

KG 10%

2S2AOO
90

Others KG LOv"

Unit

As stated aboue, gou haue declared Ground Colemanite under CTH 25280090,
As the Ground Colemanite imported bg gou is o form of Calcium Borate, it b conectlg
ctassiftable under CTH 2528OO3O instead of under 2528OO9O. Pleose offer gour
comments.

Attsu)er:- Sir, I haue gone through tle CTH 2528 of Cu.sto'rls Taiff Act, reproduced as
aboue. I haue no idea uhg it is being cln ssified under CTH 25280090 instead of under
2528OO3O. As it is being cla.ssifted under the same heading since long, we are also

cLassifging the item in CTH 2528O0O9O.

Question No.O6:- Please state uhat is definition of 'Ore'. Whether Ore can be used
directly utithout ang processing on it.

Ansuer:- We are al-so importing Hisarcik colemnite of Eti-Maden, Turkeg from M/ s Asian
Agro Chemicals Corporation 11F-O9, Amenitg Center ToLter-2, AlJazzra Al Hamra, RAS

I

I

look

I
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Al Khaimah, United Arab Emirates whbh is in lumps form and al-so used in the

manufacture of Ceramir Gloze Mkture commonly known as Fit for which Ground
Colemnite i-s used. I am aware that the Flisarszk colemnite being in lump form, it is being

ftst processed before using for manufacfure of Ceraminc Glaze Mixture whereos there is

no such need in the case of Ground Colemnite, it being a refined product.

Question No.O7:- PLea-se go through Aour arlswer to Questinn No. 02 of this statement
uherein gou haue stated that supplier of imported Ground Colemanite [Ground
Colemanite (BzOs 4O%) NaturaL Boron Orel b M/ s Asian Agro ChemicaLs Corporotion and
producer is M/s Etimaden, Turkeg. Please also go through the pint out taken from
uebsite of M/ s Etimaden (http: / / wwu-t.etimaden.gou.tr/ en) wherein it b mentioned that

"The BzOs content of the colemanite ore mined from open quarry b betuteen %27-ok32".

Please also go througlt the print out of 'product technicq.l dota sheet' of Colemanite
(calctum Borate) taken from u.tebsite of M/s Etim.aden and categorized at their website
as "RefLned Product" wherein it is mentioned that

"The Ore b eniched in concentrator plant to obtain concentrated product. The

Concentrated product is passed through crushing and ginding processes respectiuely to

obtain mitled product. It i-s then packoged. in a packaging unit and ready for sale"

Ansuter:- Sir, We understand from our supplier M/s Asian Agro Chemical Corporation
that M/s Etimaden has mony mining sites allouer Turkey, d.ifferent grad.es and types of
Boron Minerals with uorying percentages of BzOs content are mined. Ground Colemanite
(Naturat Boron Ore) hauing 4oo/o BzOs content i.s imported bg us alonguith Hisarsik
Colemnite hauing less %age of BzOs. As I haue stated earlier, it b true that in
compari-son of Hi,sarsik Colemnite, Ground Colemnite i-s a refined product. Not being a
technbaL person, I cannot comm.ent m.ore than that.

Chapter
Head

Description Unit Rate of
duty

25280030 Natura.l calcium borates and concentrates thereof
(whether or not calcined)

KG 700k

NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT

Please also go through the Sr. No. 13O of Customs Notifrcotion No. 5O/2O17 dated
30.06.2017, wherein benefit of Customs Notifbation No. O5O/2O17 dated 30.06.2O17,
tuhich prouides for NIL Basb Customs Dutg is auailable only for the import of Nadtal
Borates (Boron Ore) and not auailable for its concentrates falling under heading 2528 of
Customs Taiff and offer gour comments.

Ansuer:- I haue also gone through the desciption of goods under CTH 2528O030 of
Custom taiff, reproduced as aboue. I haue also gone through the Sr. No. 13O of Custom.s
Notifbation No. 50/ 2017 dated 30.O6.2O17, granting exemption. I u.tant to reiterate my
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earlier replA that I am not a u)are uhg we are clnssifging Ground Colemnite under CTH
25280090 and ue are onlA foLlouing the conuention and practi.ce of others.

Question 72: Whether the goods imported bg gou Le. Ground Colemanite (BzOs 40o/o)

Natural Boron Ore b Cabium Borate or Not?
Ansuter: I am not auare that goods imported bg us i.e. Ground Colemanite (F2C3

40%) Narurat Boron Ore is CaLcium Borate or NoL

15.2 During investigation of a similar case by D.R.I., Surat, in respect of import of
"ULEXITE' described as "ULEXITE BORON ORE" manufactured by same producer M/s
E{iMADEN, T\rrkey and supplied through same trader M/s Asian Agro Chemicals
Corporation, UAE, it has been found that said product i.e., "ULEXITE" is a
concentrated product of natural boron ore. The said investigation in respect of import of
"ULEXTE" described as "ULEXITE BORON ORE" by M/e Indo Borax and Chemicals
Ltd, 3O2, Link Rose Building, Linking Road, Near Kotak Mahindra Bank, Santacruz
West, Maharashtra has been completed and as per Testing Report of M/s ETiMADEN
of the Show Cause Notice no. DRI/AZUISRU-O6l2O2O/Indo-Borax dated 16112/2O2O),
M/s Pegasus Customs House Agency k. Ltd., CHA of M/s Indo Borax and
Chemicals Ltd vide letter dated O3.O7.2O2O submitted the copies of import documents
of M/s Indo Borax which include the test report of ULEXITE' supplied by M/s
ETiMN)EN, Turkey showing the description of the goods supplied as:-

"Ulexite, Concentrated, Granular, In Bulk 3*125mm"

Further, the Show Cause Notice issued by DRI also mentions that the test report of the
consignment imported as ULEXI'IE BORON ORE' was a.lso obtained and as per Test
Report of Chemical Examiner, Grade-I, Central Excise & Customs Laboratory, Vadodara
all such imported items were 'processed mineral Ulexite'of the Show Cause Notice No.

DRI/AZU/SRU-O6 /2O2O /Indo-Borax dated 16/12/2O2Ol.It is pertinent to mention here
that as per the literature available at site of M/8 ETiMN)EN, ULEXITE Grarrular is a
refined product having lesser concentration of BzO:
i.e.,3O%o in comparison to their product "Ground Colemnite" which is having minimum
concentration of BzO: al 4Oo/o. Hence, it is clear that "Ground Colemnite" is a more
refined and concentrated product and the test report of the producer rn the case of
"ULEXITE' declare it as concentrated product and the presence of higher a/oage of B2O3

makes it more concentrated. However, no such test report of the producer M/s
ETiMADEN has been disclosed by the importer iz IMls Sun Borax Industries in the
present case a-lso through e-sanchit portal/customs department.

16. OUT COME OF INVESTIGATION:

16.1. [n view ofthe discussions in the aforesaid paras, it appears that the Noticee are

engaged in import and trading of Ground Colemanite, BzOs 4Ook produced by M/s
ETiMADEN, Turkey. The said product was imported from United Arab Emirates,
supplied by M/s Asian Agro Chemical Corporation. The Noticee classified the
Ground Colemanite, BzOs 4Oo/" under CTH. 2528OO9O of Customs Tariff Act, 1975 and
by declaring it as Natura-1 Boron Ore and availed exemption from pal,rnent of Basic
Customs duty as per Sr. 130 of Customs Notification No. 50/2017 dated 30.06.2017
and Sr. 1 13 of erstwhile Customs Notification No. 72 / 2O12-Cus dated 77 .O3.2O72 as

amended vide Notifrcation No 28/201S-Cus dated 30.04.2015 during the period from
01.04.2015 to 30.06.2077 and from 07.O7.2077 to 17.O5.2O2O respectively.

L6,2 In view of the discussions in aforesaid paras, it a.1so appears that the Noticee

imported Ground Colemanite BzOz 4Oo/o for trading pu{pose and generaJly the same has

been sold as such without any further processing ald it has been revea.led by Shri
Ketan Manehar Shah, Partner of M/s Suo Borax Itrdustries in his statement dated
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26.1O.2O2O that the Ground Colemanite sold by them is used as such, without further
process in Ceramic Industry for manufacture of Ceramic Glaze Mixture commonly
known as Frit and some quantity is used in agriculture as micro-nutrient for plant
growth. The inquiry made from marufacturer of Ceramic Glaze mixture also shows tJ' at
Ground Colemalite having BzOa 4O% is utilized directly without further process in
manufacture of Ceramic Glaze Mixture (frit). It has further been accepted by Shri Ketan
Manahar Shah in the sarne statement that they are also importing Hisarsik Colemnite
having less %oage of BzOs arrd it is true that in comparison with Hisarsik Colemnite,
Ground Colemnite is a refined product.

16.3 In view of the discussions in aforesaid paras, it further appears tlat the term
"Ore" is a naturally occurring raw and native mineral which are produced by mines
a-nd contain various foreign material and impurities. Ore is extracted from the earth
through mining ald treated or refined to extract the va.luable metals or minerals. The
"Ore Concentrate" is dressed ore, obtained by passing through the physical or physic-
chemica.l operation viz clealing, washing, drying, separation, crushing, grinding, etc.
Natural Ore which is extracted from the mines though might have predopinance of a
particular minerals but do not consist of any particular mineral alone. It is a naturally
occurring raw ald native mineral which are produced by mines and contain various
foreign material, impurities and other substalces ald as such are not suitable for
further operations. Ore is extracted from the earth through mining and treated
or refined to extract the va-luable metals or minerals to make it usable. The
"Concentrate" is the form of ores from which part or all of the foreign matters have
been removed and obtained by passing through the physical or physic-chemical
operation viz cleaning, washing, drying, separation, crushing, grinding, etc. Therefore,
it appears from the above that Natural Ore consists of various minerals arrd other
materials and substances and therefore, as such it cannot be directly used for any
further manufacturing. Whereas concentrate is the form, from which part or all of the
foreign matters have been removed.

16.4 In view of the discussions in a-foresaid paras and details available on the website
of M/s ETiMADEN, Turkey, it appears that Colemanite is one of most important Boron
minerals in commercia.l terms which are found in Emet, Bigadig and Kestelek deposits
of Turkey and mined by M/s ETiMN)EN. The BzOs content of the Colemanite ore
mined by Etimaden from open quarry is between 27o/o-32o/o. Boron minerals i.e.
Colemanite are made usabie and valuable by M/s ETiMADEN by using various mining
methods which is enriched by physical processes and converted into concentrated
boron products. Mined Colemanite goes through the processes of enrichment grinding
in hi-tech concentrator faciiities available with M/s ETiMADEN and by this process
concentrated Colemalite is produced. Further, by tJris process the mined Colemalite
ore having BzO: ranging between 27o/"-32o/o is converted to produce Colemanite Ore
Concentrate which is sold as Ground Colemalite having B2O3 4oyo. T}re content of
BzOs has a-1so been coniirmed as 40.8% and 37.62%" by CRCL, Vadodara and CRCL,
New Delhi respectively. Thus, Ground Colemanite is a concentrated product of
Colemanite produced by enrichment in concentrator plant and after passing through
crushing ald grinding processes packed in bag ald sold in Powder form. The CRCL,
Vadodara and CRCL, New Delhi also confirmed the form of sample as ground and
crushed powder. Further, M/s ETiMADEN a-1so categorized Ground Colemanite as
refined product at their website. Thus, Ground Colemalite BzOs 4O%o produced by M/s
ETiMN)EN is Ore Concentrate.

16.5 It also appears from tJ:e above discussion at para 15.2 that if the producer's
test report (for their product 'ULEXITE) described their product of lesser concentration
as 'concentrated' then the test reports which are being supplied by M/s ETiMN)EN
with its all consignments, have not been disctosed to Customs department with intent to
claim the consignment as Trlatural Boron Ore'for availing the exemption benefits under
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Sr. No. 113 of the Not. No. l2/2O72-Cus dated 17.O3.2O72 (upto 30.06.2017) arid Sr.
no. 130 of the Not. No. 50/2017-Cus dtd. 30.06.2017 (from 07.O7.2Ot7 onwards).

L6.6 It appears that the Noticee classified Ground Colemanite (B:03 4Ook) Natural
Boron Ore as "Others" under CTH 25280090 of Customs Tariff Act, 1975. Further, it
also appears that Colemalite is Natural Calcium Borate arrd separate entry of item
having description Natura-l Calcium Borates and concentrates thereof is available at
CTH 25280030 of Customs Tariff Act, 1975. Hence, appropriate classification of
Ground Colemanite is CTH 25280030 of Customs Tariff Act, 1975. Thus, the Noticee
has wrongly described and classifred Ground Colemalite lB2O3 4oo/o) under CTH
252AOO9O of Customs Tariff Act, 1975 whereas it is required to be re-classified under
CTH 25280030 of Customs Tariff Act, 1975.

L6,7 It also appears that as per Sr No. 130 of Customs Notifrcation No. 50/2017
dated 30.06.2017 and Sr. 113 of erstwhile Customs Notilication No. 12/2012-Cus
dated 17.03.2012 as arnended vide Notification No 281201S-Cus dated 30.04.2015,
the NIL rate of Basis Customs duty has been prescribed on the goods i.e. Boron Ore
falling under chapter heading 2528 of Customs Tariff Act, 1975. From the Chapter
Heading 2528 of Customs Tariff Act, 1975 it is noticed that Natural borates and
concentrates thereof fall under the said chapter heading. Thus, from a simultaneous
reading of Sr. No. 130 of Customs Notification No. 50/2017 dated 30.06.2017 and Sr.
1 13 of Customs Notilication No. 12 /2O72-Cus dated 77 .O3.2O72 as amended vide
Nolification No 28/2015-Cus dated 30.04.2015 arrd corresponding description of
goods, it is noticed that exemption has been given only to Boron Ore arid not to
concentrate of Boron Ore.

16.8 It further appears that Ground Colemalite imported under Bills of Entry Nos.
6454271 dated 13.01.2020 and 6548664 dated 2O.OL.2O2O, totaJly weighing 144 Mts
totally valued at Rs. 50,73,264/- [Assessable Value] has been seized under Section
110(1) of Customs Act, 1962 being liable for confiscation under Section 111(m) of
Customs Acl, 1962. It was subsequently released provisionally by the competent
authority on the request of the Noticee under provisions of Section 110A of the
Customs Act, 1962.

L6.9 It also appears that the Noticee imported Ground Colemanite, B2O3 4OVo by
wrongly declaring it as Natural Boron Ore and cleared under Jurisdiction of the
Commissioner of Customs, Ahmedabad from April, 2015. The Bi1ls of Entry filed by
the Noticee for the period from O1.04.2015 to 16.72.2019 have been assessed finally.
After initiation of inquiry, the Bills of Entry filed by the Noticee have been assessed
provisionally ald they have paid Basic Customs duty @ 57o as per Sr. No 120 of
Nolification No. 50/2017 dated 30.06.2017.

L7. DEMAND OF DUTY: -

L7,L It appears that imported goods declared as "Ground Colcmanite (BzOs 40%)

Natural Boron Ore" by the Noticee is a concentrate of Naturzrl Calcium Borate.

However, the Noticee had wilfully mis-declared the description as "Ground Colemanite
(BzO3 4Oo/o) Natural Boron Ore" instead of " Concentrates of Natural Calcium Borate " or
" Concentrates of Boron Ore" and wrong'ly claimed and availed the benehl of exemption
Notilication No. 50/2017 dated 30.06.2017 arrd erstwhile Notification No. 12/2072-
Cus dated 77.O3.2O12 as amended. By way of wrongly deciaring Ground Colemarite,
BzOe 4Oo/o as Boron Ore, the importer has wrongly availed the exemption available only
to Boron Ore knowingly and deliberately with intention to evade Customs duty
amounting to Rs. 56,67,151/- as detailed in Annexures A-1' A-2, A-3, A-4' A-5 & A-

6 for the period 2015-16, 2016-77, 2017-18, 2OI8-19, 2O79-2O and 2020-21 [up to
17.O5.2O2O1 respectively. The fact that Ground Colemanite BzOz 4Ook imported by
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them are in fact concentrate of Natural Ca-lcium Borate is suppressed which is clearly
evident from the process and literature discussed by M/s ETTMADEN on their website
in respect of Ground Colemanite wherein they have clearly stated that after mining
from open quarry, enrichment in concentrator plant has been done and enhanced
content of BzOg frorn 27o/o-32o/o to make it usable and aJter passing through crushing
arrd grinding processes and packing, sold in Powder form. Therefore, the Noticee,
despite knowing that the goods declared as Boron Ore imported by them are in fact
Ore Concentrate, wrongly claimbd and availed the benefit of the above mentioned
notification which is available only to Boron Ore. By the aforesaid acts of willful mis
statement ald suppression of facts, the Noticee had short-paid the applicable
Customs Duty and other allied duties/taxes by way of deliberate mis-representation,
willful mis-statement and suppression of facts in order to evade the differential duty
leading to revenue loss to the government exchequer. A1so, the subject imported goods

appear to be classifiable under tariff item No. 25280030 whereas the importer appears
to have willfully mis-classified the same under tariff item no. 252aOO9O. It appears
that it is not the case where importer was not aware of the nature and appropriate
classification of goods. However, the importer has willfully mis-declared the
description to evade paJ,Tnent of Custom Duty and also mis-classified the goods to
evade payment of Customs duty by self-assessing the same under CTH 2825OO9O.
This was done by wrongly claiming the benefit of Notification No. 50/2017-Cus dated
30.06.2017 (Serial No. 130), paying NIL BCD, as the said goods appear to be
'Concentrates of Natural Borate'instead of 'l\atura1 Boron Ore'. Hence, the provisions
of Section 28(41 of Customs Act, 7962 for invoking extended period to demand the
evaded duty is clearly attracted in this case. The differential Duties on imports are
liable to be demanded ald recovered from them under Section 28$) of Customs Act,
1962 along with applicable interest under Section 28AA of Customs Act, 1962.

18. It appears that the Noticee had described the imported concentrate of Ground
Colemanite lBzOs 4Oo/ol as Natural Boron Ore ald classified it under "Others" CTH
2528OO9O of Customs Tariff Act, 1975. Further, it also appears that Ground
Colemanite is Natural Calcium Borate and separate entry of item having description of
Natural Calcium Borates and concentrates thereof is availabie at CTH 25280030 of
Customs Tariff Act, 1975. Hence, appropriate classilication of Ground Colemanite is
CTH 25280030 of Customs Tariff Act, 1975. Thus, the Noticee have wrongly described
the imported goods as Boron Ore) under CTH 2528OO9O of Customs Tariff Act, 1975
which is required to be rejected and appropriately classified under CTH 25280030 of
Customs Tariff Act, 1975.

19, Section 114A of Customs Act, 1962 provides for penalty for short lery or non-
levy of duty in certain cases. In the instant case, the mis-declaration of description is
intentional so as to claim an incorrect classification for the purpose of claiming
exemption from Customs duty. Therefore, the Noticee also appear to be liable to
penalty under Section 114A of the Customs Act as short payrnent of duty is on
account of / due to reason of willful mis-statement or suppression of facts on the part
of the Noticee. The Noticee also appears to be liable for penalt5r under Section 114AA
of the Customs Act, 1962 as test report of the producer M/s EIiMADEN has not been
disclosed by them through e-sanchit portal of the department with intent to wrongly
avail exemption from pa5rment of Customs Duties.

19.1 The Noticee have imported 3120 MTS of Boron Ore Concentrate totally va-lued
at Rs. 10,87,42,3O4/- atd wrongly claimed and availed the benefit of exemption from
payment of Customs Duty for the product at Sr. No. 130 of Customs Notification No.
5Ol2Ol7 dated 30.06.2017 and Sr. No 113 of erstwhile Customs Notification No.
l2/2O12-Cus daLed 17.03.2012 as amended, for the period from O1.O7.2O17 to
77.05.2O2O and from 01.04.2015 to 30.06.2017 respectively by declaring Ground
Colemarrite, BzOt 4Oo/o as Boron Ore as the exemption was available only to Boron Ore.
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Out of said goods, a quantity of 144 MTS, totally valued at Rs. 50,73,264l-
[Assessable Value] imported under Bills of Entry Nos. 6454271 dated 13.01.2020 and
No. 6548664 dated 20.01.2020 have been seized being liable for conflscation under
Section 1 1 1(m) of Customs Act, 7962 which was subsequently released provisionally
by the competent authority. Further, balance goods weighing 2976 MTS totally valued
at Rs. 10,36,69,040 l- which are not available for seizure have been imported in
contravention of the provisions of Section 46(41 of the Customs Act, 1962. For these
contraventions ald violations, the entire quantity of goods imported as specified in the
Annexures to the Show Cause Notice fa.l1 under the ambit of smuggled goods within
the meaning of Section 21391 of the Customs Act, 7962 and hence appear liable for
confiscation under the provisions of Section 1 11(m) of the Customs AcL, 7962. By
wrongly claiming arrd availing the benefit of Sr. No. 130 of Customs Notification No.

50/2017 dated 30.06.2017 and Sr. No 113 of Customs Notification No. 12/2012-Cus
dated 17.03.2012 as amended vide Notification No 28/2015-Cus dated 30.04.2015 the
importer have wrongly claimed the goods imported to be ores and therefore, the
Noticee is liable for penalty under Section 112(a) & (b) of the said Act for such acts of
contravention.

20. Shri Ketaa Manahar Shah, Partner of M/s Sun Borax lndustries was
responsible for import and he has knowingly and with intention to evade Customs
Duty wrongly described the product and availed the benefit of exemption from
pa).rnent of Customs Duty under Customs Notification No. 50/2017 dated 30.06.2017
arrd under erstwhile Customs Notilication No. 72 /2O72-Cus dated 77.03.2012, as
amended. Shri Ketan Manahar Shah, therefore, contravened the provisions of
Customs Act and failed to comply with provision of Customs Act and thereby
rendered himself 1iab1e for penalty under Section 112(a) & (b), Section 114AA artd
Section 117 ofthe Customs Acl, 1962.

2L. In view of the above, Show Cause Notice No. VI[/ 10-09/ Pr.Commr/ O& A,l2O2O-

21 dated 8.7.2027 was issued wherein the Noticee were ca.lled upon to show cause as
to why:

(i) The classification of goods declared as "Ground Colemanite (BzOs 4O%ol

Natural Boron Ore" under tariff item 25280090 given in the Bills of Entries, as
mentioned in Annexures A-L, A-2, A-3, A-4, A-5 & A-6 to the Show cause
Notice should not be rejected and the goods be correctly classified under tariff
item No. 25280030 as "Natural Calcium Borate and concentrates thereof';

(ii) The exemption of Basic Customs Duty (BCD) under (i) Notification No.

12 /2O12-Cus dated 17.03.2012, as amended (Sr. No. 113) (til1 30.06.2017l
and (ii) Notification No. 50/2017-Cus dated 30.06.2017, as amended (Sr. No.

130) (01.07.2017 onwards) claimed for the aJoresaid goods should not be

disallowed;

(i.ii) Differential Customs duty amounting to Rs. 56,67,L5L1' (Rupees Fifty Six
Lakhs Sixty Seven Thousand One Hundred Fifty one Only| as detailed in
Annexures A-1, A-2, A-3, A-4, A-5 & A-5 and consolidated at Annexure-A7
to the Show Cause Notice, leviable on "Boron Ore Concentrate", imported by
declaring as Boron Ore should not be demalded and recoveted from them
under Section 28(4) of the Customs Act, 1962;

(iv) The goods having assessable value of Rs. 10'87,42,3O4/- imported by
wrongly claiming as Boron Ore as detailed in A-1, A-2' A-3' A-4, A-5 & A-5 to
this Show Cause Notice, should not be held as liable to confiscation under
Section 1 1 1(m) of the Customs Act, 7962;
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(v) As the goods weighing 144000.00 kgs imported under the Bills of Entry
bearing Nos. 6454271 dated 13.01.2020 and No. 6548664 dated 20.01.2020
at Customs Hazira Port were placed under seizure and released provisionally,
the bond submitted for provisional release should not be enforced and the
balk guarantee/ security submitted should not be appropriated towards the
value of the goods.

(vi) Interest should not be recovered from them on the differential Customs duty
as at (iii) above, under Section 28AA of the Customs Act,l962;

(vii) Penalty should not be imposed on them under Section 112(a) & (b) of the
Customs Act, 1962;

(viii) Penalty should not be imposed on them under Section 114A of Customs Act,
1962;

(ix) Penalty should not be imposed on them under Section 114AA of the Customs
Act,1962

(x) Penalty should not be imposed on them under Section 117 of the Customs
Act,1962

(xi) Protest lodged by them should not be vacated and customs duty of Rs.
5,OL,4961- paid under protest towards their differential duty liability in
respect of the three Bills of Entry in Arnexure A-6, should not be adjusted
against the clearances made under tJ:e three Bills of Entry mentioned in
Annexure rll-6 to the Notice.

22. Penalty in terms of the provisions of Section 1 12(a) & (b), Section 1 14AA and
Section 117 of the Customs Act, 1962 was proposed on Shri Ketan Manahar Shah,
Partner of M/s Sun Borax Industries vide Show Cause Notice No. VIII/ 10-
09 /Pr.Comllrr /O&,A/2O2O-21 dated 8.1.2021.

23. Defence submisslons: Advocate of the Noticee and its Partner Shri Ketan
Manalrar Shah fi1ed written submission date O1.O3.2O24 wherein they interalia stated
as under:

23.L As per the Orders of the Hoa'ble Tribunal, the matters have to be re-
considered in the light of Test Reports of CRCL, New Delhi and the judgments
relied upon by the Importers:

23.1.1 that the Hon'ble Tribuna-l has categorically held that question of going to
Wikipedia and Websites to ascertain the meaning of the term "Ore" does not arise
sj.nce the goods have been tested and on test CRCL, New Delhi has reported that the
goods are Boron Ore; that the Hon'ble Tribuna-l has held that the matter has to be
decided in the light of the said Test Reports of CRCL, New Delhi; that since the Test
Reports of CRCL, New Delhi categorically report that the goods are Boron Ore, the
benefit of the exemption cannot be denied by holding that the goods are not Boron
Ore.

23.L.2 lhat the Hon'ble Tribunal has held that the issue whether Ore continues to be
Ore aJter removal. of impurities is considered and decided by the various judgments
relied upon by the importers; that as per t.I:e said judgments, which are referred to
herein a-fter, Ore does not cease to be Ore by mere reason of remova.l of foreigrr
particles and impurities; that as per the directions of the Hon'ble Tribuna.l, the matter
has to be decided in the light of the said judgments, it would fol1ow that the goods do
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not cease to be Ore by reason of removal of the foreigrr particles/ impurities ald hence
cannot be denied the exemption granted to Boron Ore; that the Test Report of CRCL
New Delhi. relied uDon in the Show Cause Notice itself clearlv establishes that
the imported Eoods are "Boron Ore" and therefore covered under Sr. No.113 of
Notification No.l2/2OL2-Cus and Sr,No.13O of Notifrcation No. 5O/2O17-Cus.:

23.1.3 That Sr.No.113 of Notification No.72/2O12-Cus and Sr. No.130 of Notification
No.50/2017-Cus, both granted exemption from basic customs dut1, 16 "Boron Ores"
falling under Customs Tariff Heading 2528; that therefore, the oniy two questions
which have to be answered are whether the imported goods fa-11 under Customs Tariff
Heading 2528 and whether the imported goods are a "Boron Ore". As regards the first
question, it is not in dispute that the goods fall under Tariff H eadir,g 2528 and that as
regards the second question, the Test Report of CRCL, New Delhi, relied upon in the
Notice, clearly establishes that the goods are "Boron Ore". Accordingly, the goods were
clearly eligible for exemption under the said two Notifications;

23.L.4 Thal very evidence reted upon in the Show Cause Notice, namely, the Test
Report of CRCL, New Delhi, establishes that the imported goods are "Boron Ore"; that
the Test report of CRCL, New Delhi, categorica,lly states that on the basis of the test
carried out by CRCL arrd the avaiiable technica-l literature, the sample is "Mineral
Colemanite- a Natural Calcium Borate (commonly known as Boron Ore); that it is s

therefore clear from the said Test Report that the goods are Boron ore and therefore
covered by Sr.No.113 of Notification No.12/2O12-Cus and Sr. No.130 of Notification
No.50/2017-Cus.

23.1.5 That, in response to letters addressed by SIIB, the CRCL, New Delhi had by
reiterated that the sample is "Mineral Colemanite- a Natural Calcium Borate
(commonly known as Boron Ore)" and that the same is not calcined; that since CRCL,
New Delhi, which is an expert body, has reported on the basis of test that the imported
goods are "Boron Ore", it is not open to the department to disregard the said Test
Report of an expert and to contend to the contrary that the imported goods are not
"Boron Ore"; that they placed reliance on following judgments, which hold that Test
Report of the CRCL, New Delhi, which is an expert body, cannot be disregarded:

- H.P.L. Chemicals Ltd v CCE-2006 (197) ELT 324
- Orient Ceramics &Inds Ltd v CC - 2008 (2261 ELT 483 (SC).

23.L.6 That it is setfled law that goods described in an exemption Notification have to
be interpreted as commonly understood by persons dealing with the same; that CRCL,
New Delhi, which is arr expert testing authority, has on test reported that the goods

are Boron Ore as commonly known and therefore, the goods cannot be denied the
benefit of exemption given by the Notification to "Boron Ore".

23.2 Question whether goods are classiliable under CTSH 2528OO9O or CTSH
2528OO3O is irrelevant for the purpose of exemption Notification:

23.2.1 That there is no dispute regarding the fact that the goods are classifiable under
Heading 2528; that since the Sr. Nos. 113 and 130 of Notifications Nos.12/2012 and
5O/2O17 respectively, refer only to Heading 2528, lt follows that for the purpose of
claiming the exemption under the said Sr. Nos. 113 and 130, it is entirely irrelevant
whether the goods fall under Sub-Heading 2528OO9O or Sub-heading 25280030.
Therefore, the contention in the Show Cause Notice that the said goods are correctly
ciassifiable under Sub-heading 25280030 is irrelevant and has absolutely no bearing
on the eligibility to exemption.

23,2.2 Thal the Show Cause Notices have proceeded on the erroneous premise that
the exemption under Sr. No.113 of Notification No.l2/2O12-Cus and Sr. No.130 of
Notification No.50/2017-Cus is confined and restricted only to "Natural Ore" i.e.
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naturally occurring raw urnd native mineral as obtained from the mine arrd containing
various foreign materiaJ, impurities and other substalces. According to the Show
Cause Notices, if after extracting such Natura-l ore from the mine, it is subjected to
physical processes of removing the foreign materia-I, impurities and other substances,
it ceases to be 'Natural Ore" and becomes "Concentrated Ore" and is not covered by
the said Sr. No. 113 of Notifrcation No.l2/2OI2-Cus and Sr. No.130 of Notification
No.50/2017-Cus. The said basis for denying the exemption is totally untenable in law.

23,2.3 That a bare perusal of the said Sr. Nos.113 and 130 of Notifications Nos.
12 /2O72-Cws and SOl2Ol7-Cus respectively, would show that they cover "Boron
Ores" without any qualification or restriction and once the CRCL, New Delhi has on
test reported that the goods are "Boron Ore" as commonly known, the benefit of the
said exemption cannot be denied on the ground that the said Boron Ore is not in its
natural state as mined, but has been subjected to the physical process of removiog the
foreigl material, impurities arrd other substances.

23.2,4 That there is no restriction or condition in the said Notifications that the Boron
Ore should be in the state or condition in which it is mined i.e. with foreign particles,
impurities and other substances; that there is no stipulation in the said Notifications
that if the Boron ore is imported after removing the foreigrr particles, impurities and
other substa-nces, it would not be entitled to the exemption.

23.2.5 T}lat by contending that the expression "Boron Ores" appearing in the said Sr.
Nos. 113 and 130, must be confined and restricted to Natura.l Boron Ores i.e. Ore in
the state and condition in which it is mined without removing the impurities/ foreign
particles, the Show Cause Notice has committed tJ:e error of reading into the
Notification additional words and conditions which are absent in the Notification; that
placed reliance on the following judgments which hold that it is not permissible to
read into the Notification, aly additional words or conditions/ restrictions which are
not stipulated in the Notification:

23.3 With effect from

Inter Continental (India) v UOI - 2003 (154) ELT 37 (Guj)
A{Iirmed in UOI v Inter Continental (lndia) - 2OOB (226) EL"t
16 (sc)
Kantila-l Manilal & Co v CC - 2OO4 (1,7 3l ELT 35.

l"t March 2OO5, the enttlr "Natural Boron Ore" in the
earlier exem on Notifrcatio has been re laced the en "Boron Ores".

23.3.1 That while the Notifications prior to 1"' March 2OO5, trz. Notification
No.23/98-Cus (Sr. No.2O), Notification No.20l99-Cus (Sr. No.22), Notification
No.16l200-Cus (Sr, No.5O), Notification No.17/2001-Cus (Sr. No.54) and Notification
No.21/2000-Cus (Sr. No.57),a11 used the expression "Natura.l Boron Ore", with effect
from 1", March 2005, by amending Notification No.11/2005-CUS, the expression
"Natura-l Boron Ore" was replaced by t.Ie expression "Boron Ores";

23.3.2 That the word T.,latural' which qualified Boron Ore in the notifications in force
prior to l"t March 2005 was consciously dropped by the amending Notification
11/2005-Cus and subsequent Notilications Nos. 72 /2O72-Cus and 50/2017-Cus and
the singular "Ore" was made into piural "Ores". With effect from l"t March 2005, the
exemption is available to a.ll types of Boron Ores and is not restricted or confined to
only Natural Boron Ore i.e. ore in the condition in which it is mined; that the
contention in Para 16.3 of the Show Cause notice that the exemption is available only
to Natura.l Boron Ore, is clearly erroneous in view of the dropping of the word Natural
from the Notifrcations with effect from 1"t March 2005; that the contention that the
goods should not be Concentrated Ore and should be in the natural state in which
they are mined, without removal of foreign particles and such contention is not
tenable in view of the specifrc and conscious dropping of the word Natural from the
Notifications with effect from 1"t March 2005;
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23.4 Contentions in Show Cause Notice are contrary to the law laid down by the
Hon'ble Supreme Court and the Hon'ble Tribunal:

23,4,1 That the contention that the expression "Boron Ores" appearing in the
Notifications means only the Ore as mined in its native state and does not cover
"Concentrated Ore" i.e. Ore from which foreigrr materials have been removed, is plainly
contra-ry to the decision of the Hon'ble Supreme Court in the case of Minerals &
Metals Trading Corporation of India v UOI & ors-1983 (13) ELT 1542 (SC), in
which it is held that the term "Ore' cannot refer to the Ore as mined and that the
term "Ore" mears Ore which is usable and merchantable ald as commercially
understood;

23.4.2 That the Hon'ble Supreme Court has held that the term "Ore" cannot be
construed to mearr the Ore as mined since the Ore as mined would be mainly rock
which in that state can neither be imported nor marketed; that the Honble Supreme
Court has held that the Ore as mined has necessarily to be subjected to the physical
processes of removing the foreign particles, impurities and other substa-nces by which
it becomes concentrated and that the ore does not cease to be Ore when it is thus
concentrated and it is also immaterial that it is imported in powder or gralule form;

23.4.3 That the contention in the Show Cause Notice that ore ceases to be ore on
removal of the foreign materials from it, is plainly erroneous and contrary to the sard
decision of the Hon'ble Supreme Court and the following decisions of the Tribuna.l,
which have been disregarded while issuing the Show Cause Notice:

a) CC v Hindustan Gas & Industries Ltd, - 2006 l202l DLT 693: This

bl

decision examined the scope of the term "Ores" appearing in Sr. No.10 of
Notification No.5/98-CE dated 2-6-1998 arrd by following the aforesaid
decision of the Hon'ble Supreme Court in the case of MMTC, held that
the term "Ores" wil1 cover "Concentrated Ore". It was held that the term
"Ore" is the genus and "Concentrated Ore" is a specie of Ore and
therefore covered by the term 'ore".
CC v Electro Ferro Alloys P. Ltd- 2OO7 l2l7l ELT 3O2: In this
decision it was held that the term "Ores" appearing in Sr. No.21 of
Notification no.2/2OO2-CE dated 1-3-2002, covers "Concentrated Ore"
since the "Ore" is the genus and 'Concentrated Ore' is a species of Ore.
The aforesaid decisions in MMTC and Hindustan Gas & Industries Ltd
were followed in this decision.

cl Shri Bhavani Minerals v CCE-2O19 {3661 ELT 1041: In this decision it
was held that the term "Ore" appearing in tJle expression "lron Ore fines"
in exemption Notification no.62/2OO7-Cus dated 3-5-2OO7 would cover
Concentrated ore. The aforesaid decisions were followed in this decision.

23,4.4 That the very definitions of "Concentrated Ore" relied upon in the Show
Cause Notice show that Concentrated Ore is purified ore or dressed ore; that
concentrated ore is therefore a specie of the Genus Ore as held by the aforesaid
decisions; that in the said decision of the Hon'ble Tribunal in the case of Shri Bhavani
Minerals, in Para 5.1 it is held that as per the HSN notes both ore ald ore concentrate
are ores and that the said HSN Notes do not make any distinction betwecn the two.

23.5 Contentions raised in the Show Cause Notice based on website of EtiMaden
which was not updated are untenable:

23.5.1 That the Show Cause Notice has in Paras 10.1.6 and 10.2 placed relialce on
website of EtiMaden to contend that as per the said website, the B2O3 content of
Colemanite ore mined from open quarry is between 27"/o - 32o/o and the Colemanite ore

is made usable and valuable by EtiMaden by using various mining methods which
enriched by physical processes and converted into concentrated boron products; that
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i.t is contended that by processes of enrichment grinding in hi-tech concentrator
facilities the mined Colemanite ore having B2O3 ranging between 27o/o-32o/o is
enhanced to 4Oo/o;

23,5.2 That by Certificate dated l5ti,Febmary 2021, EtiMaden have clarified that the
B2O3 content of their natural borates are not updated frequently on their website
since it chalges with the nature of the ore vein operated; that they have further
clarified that the boron lumps have B2O3 content ralging from 38-42o/o and these are
simply powdered and no chemical treatment is done; that they have further clarified
that the Boric Oxide content differs in every ore vein and that they give specification
and certificate of alalysis in respect of each shipment.

23,5,3 That in the circumstances, the contentions raised in the Show cause notice
based on the website which was not updated, to the effect that the B2O3 content in
the mined Colemanite is only between 27 -32o/o is misconceived and untenable;

23.6 Scope of Sr. Nos.113 and 13O of Notlfications Nos. L2l2OL2-Crus and
5O/2O17-Cus respectively cannot be determined by reference to other entries in
the Notification:

23,6.1 That the scope of the expression "Boron Ores" appearing in Sr.No.113 of
Notification No.l2 /2O72-Cus and Sr. No.130 of Notification No.50/2017-Cus cannot
be determined by reference to other entries in the said Notifications; as laid down in
the following judgments, each entry in a Notification is a distinct, separate and self-
contained exemption and the scope of an entry in the Notifrcation has to be
determined independently based on the words/terms used therein alrd not by
comparison with or reference to the terms of some other entry in the Notification:

Tata Tea Ltd v CCE - 2OO4 lL64) ELT 3 15
Indian Oil Corporation v CCE - 1991 (53) ELT 347 .

23.6.2 That in view of the decisions of the Hon'ble Supreme Court and the Honble
Tribunal, the expression "Boron Ores" appearing in Sr. No.113 of Notification
No.72/2O72-Cus and Sr. No. 130 of Notifrcation No.50/2017-Cus, is on its own terms
to be considered as wide enough to cover the Ore, which after mining has been
purifred by removal of foreign matter, it is immaterial that the said Sr. Nos.113 and
130 do not speci{ically mention Concentrated Ore; that in respect of Boron Ores, t}re
scope was with effect from l"t March 2005 specifica-lly broadened and widened by
consciously dropping the word Natural and by making the singular "Ore" into p1ura1
"Ores"; that the scope of entry relating to Boron Ores cannot therefore be restricted by
comparison with other entries in the Notification;

23.7 Reliance placed on proceedings in respect of Indo Borax and Chemicals is
misplaced:

23,7.1 That the reliance placed in the Show Cause Notice on the proceedings in case
of arrotlrer importer viz. lndo Borax and Chemicals is totally untenable in law; that the
goods imported by the said importer were Ulexite which are not tJ:e goods imported in
the present case ald therefore, no reliance can be placed on the proceedings in the
said case of import of Ulexite even though the suppiier and producer were the sa:ne as
in the present case; that moreover, every case has to be examined on its own merits
ald on the basis of evidence available in the case in question; that the present case
cannot be decided on the basis of evidence available in some other case and that too in
respect of a product different from that in the present case.

23.8 Larger period of Limitation inapplicable in the present case:
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23.8.1 That without prejudice to the aforesaid submissions, in any event, the Show
Cause Notice is partly barred by time, having been served a-fter the expiry of the
limitation period of two years specified in Section 28(1) of the Customs Act 1962; that
to the extent the Show Cause Notice extends beyond the normal period of limitation of
two years provided in Section 28 (1) of the Customs Act 7962, the same is therefore
barred to that extent.

23,a.2 That the larger period of limitation of five years specihed under Section 28(4)
of the Customs Act 7962 is inapplicable in the present case since there is no collusion
or wilful mis-statement or suppression of facts on part of the importer; that the larger
period of limitation under Section 28(4) of the Customs Act 1962 had been invoked in
the Show Cause Notice on the totally untenable ground that the imporeter had
willfully mis-stated the classification of the imported goods for clarming the benefit of
the said Notifications and that in the Bills of Entry the Appellant willfully mis-stated
the goods to be Ground Colemanite B2O3 4Oo/o Natural Boron Orc instead of
Concentrate of Ore;

23,8.3 That it is settled law that claiming of a particular classification or Notification
is a matter of belief on the part of the importer and, the claiming of a particular
classification or exemption Notification does not amount to mis-declaration or willful
mis-statement or suppression of facts.

23.8.4 That the importer had correctly the described the goods in the Bills of Entry as
Ground Colemanite B2O3 4Oo/o Natura.l Boron Ore which they indeed are as evident
from the Test Report of the CRCL, Delhi which the Department is relying upon in the
said Notice; that as laid down in the following judgments, the claiming of a particular
classihcation or Notification with which the department subsequently disagrees does
not amount to mis-declaration or willful mis-statement or suppression of facts:

Northern Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)

C. Natwarlal & Co v CC-2012-TIOL-277I-CESTAT-MUM
S. Rajiv & Co. v CC - 2Or4 (3021 ELT 412.
Lewek A-ltair Shipping Rrt. Ltd. v CC -2019(366) ELT 318
(367) ELT 4328 (SC)

(Tri- Hyd) upheld in 2019

23.8.5 That a number of Bills of Entry were assessed by the proper officer of
customs and were not system assessed; that as evident from the Examination Order in
respect of such Bills of Entry, one of the Maadatory Compliance Requirements
Examination Instructions was to "VERIFY THAT THE GOODS ARE BORON ORES"
for the purpose of exemption under Sr. 113 of Customs Notifrcation No. 12/2012-Cus
dated 17.03.2012 and under Sr. 130 of Customs Notification No. 50/2017 dated
30.06.2O17; that it is therefore clear that the issue whether the goods are Boron Ores

or not was specificaily examined in the case of number of Bi1ls of Entry ald the
exemption benefit was extended by the proper ollicer of customs after such
verification/ examination and accordingly, it cannot be said that there was any willful
mis-statement or suppression of facts on our pa.rt; that when the proper officer of
customs has in a number of Bills of entry extended the exemption after verification
and satisfaction that the goods were Boron Ores, the larger period of limitation cannot
apply merely because the department subsequently entertains a different view on the
scope of the Notification.

23,A.6 That when the goods are declared to be Ground (i.e. Powdered) and also

examined and verified by the proper olEcer of customs, it was known to the assessing

oflicer that the Ore was not imported as mined; that the assessing officer however
gralted the exemption on the correct understanding that Concentrated ore is also Ore;

that merely, because subsequently the department has changed its view that Ore
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must mean only Ore as mined, that cannot constitute willful mis-statement or
suppression of facts.

23,9 Section 11 1(m) of the CuEtoms Act 1962 has no application:

23.9.1 That the contention that the goods are liable to confiscation on the ground
that the importer had allegedly mis-classified the same and/or allegedly claimed
wrong exemption, is totally unsustainable in law; that the goods had been correctly
described in the Bills of Entry and there was no mis-declaration as regards the
description, value or other particulars of the goods;

23.9.2 Thal mere claiming of an allegedly incorrect classification or notification does

not attract the proi'isions of Section 1 1 1(m) of the Customs Act 1962; that Section
1 1 1(m) is attracted only where the goods do not correspond to aly particular
mentioned in the Bill of Entry and claiming of a particular classification or Exemption
notification is not a statement of any particular of the goods as explained hereinabove;

23,10 Redemption fine cannot be imposed since goods were neither seized nor
are available for confrscation:

23,10,1 That without prejudice to the aJoresaid submissions, in any event, no
redemption fine can be imposed since the goods were neither seized nor are available
for confiscation; that no redemption fine can be imposed in respect of goods which
were not seized and which were not available for confrscation as laid down in the
following decisions:

- CC v Finesse Creation Inc- 2009 (248) EW 722 Borr,

- Commissioner v Sudarshan Cargo P. Ltd - 2010 (258) ELT 197 (Bom)

- Chinku Exports v CC - 1999 (1f2) ELT 400

- upheld in Commissioner v Chinku Exports- 2005 (184) ELT A36 (SC)

- Shiva Kripa Ispat P. Ltd v CC - 2009 (235) ELT 623-Tri-LB

upheld in Commissioner v Shiva Kripa Ispat P. Ltd -2015 (318) ELT A259 (Bom)

23.11 No penalties are imposable:

23,LL,L That no penalties can be imposed under Section 114A and Section 117 of the
Customs Act, 1962; that there has been no collusion, wilful mis-statement,
suppression of facts or false declaration on part of the importer arrd that therefore no
penalty can be imposed under Section 1 14A of the Customs Act 1962; that as
explained above, the goods are not liable to confiscation under Section 111(m) of the
Customs Act 1962, no penalty can be imposed under Section 117 of the Customs Act
1962; that it is settled law as laid down in the following judgments that claiming of a
particular classification or Notification with which the department does not agree does
not juslify imposition of penalty:

C. Natwarla.l& Co v CC-2O |2-TIOL-2 I 7 1 -CESTAT-MUM

S, Rajiv & Co. v CC - 2014 l3o2l EW 412

-Kores (India) Ltd. 20l9(5) TMl922.

24. Personal Hearing: Personal Hearing was fixed on OI.O3-2O24 for M/s. Sun
Borax Industries and its Partner Shri Ketan ManaLar ShaI. Shri J. C. Patel,
Advocate, on beha-lf of the Noticee and its Partner attended the Personal Hearing held
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on O7.O3.2O24 wherein he reiterated submission dated 01.03.2024 and also
submitted a compilation of the relevant provisions and some case laws.

25. Findings: I have carefully gone through the Show Cause Notice dated 08.01.2021
,written submission dated 01.03.2024, relevant provisions of 1aw ald various
decisions relied on by the advocate in their submission on beha-lf of M/s. Sun Borex
Industries and its Partner Shri Ketan Manahar Shah and records of personal hearing
held on 07.O3.2O24.

26. This denovo proceeding has been initiated consequent to the CESTAT's Final
Order No A/10118-10134/202312018 dated 25.OL.2O23 in respect of Appeal No.
C/1OO94/2O22 and C/IOO95/2O22 filed by M/s. Sun Borax Industries and its
Partner Shri Ketan Manahar Shah respectively. Relevant Para of CESTAT's Final Order
No A/ 1 0 1 18- 10 134 I 2023 / 20 18 dated 25.01.2023 is re-produced : -

"O4. We haue carefully considered the submissinn made by both the sides and
perused the record,s. We find that exemptbn under the aforesaid notification is proued to
goods uiz. 'Boron Ore'. From the perusal of the findhg of adjudbating authority, the test
report of the product shou.ts that the goods is 'Boron Ore'howeuer, the same obtained
after remnual of impuities. The adjudbating authoitg has relbd upon Wikipedia and
Website for the meaning of 'Ore'. In our consi.d"ered ubtu, uLhen the test reports ore
auailable on record, there i-s no need to go to tle uebsite and Wikipedia. Whether the
goods utill remain as Ore after remoual of impurities ho.s been considered in uaious
judgement cited bg the dppeLldnts. Houteuer, the adjudbating authoitg has not properly
consi.dered uariaus defence submission made bg the appellonts and the judgements
relied upon bg the appellants.

05. Accordinglg, we are of tlrc uiew that matter needs to be reconsid"ered in the light
of the test reports ond judgements reliad upon by the appellant. All the issues are kept
open. Impugned orders are set asid-e. Appeab are aLloued by uag of remand to the
adjudbating autlToritA. "

27. Issue for consideration before me in this denovo proceeding are as under:-

27,1 Whether the goods imported by M/s. Sun Borex Industries vide various Bills of
Entry as mentioned in Annexure A-),, A-2, A-3, A-4, A-5 & A-6 to Show cause Notice,
declared by them as "Ground Colemanite (8203 4Oo/,1 Natural Boron Ore" classilied
under Customs Tariff Item No. 2528OO9O should be rejected and the goods be
classified under tariff item No. 25280030 as "Natural Calcium Borate and
concentrates thereof'?

27.2 Wh,ether the exemption of Basic Customs Duty (BCD) under (i) Notification No.
1212072-Cus dated 17.03.2012, as amended (Sr. No. 113) (ti1l 30.06.2017) and (ii)
Notification No.50/2017-Cus dated 30.06.2077, as amended (Sr. No. l3O) 1O1.O7.2017
onwards) should be disallowed?

27.3 Whether the goods imported by M/s. Sun Borax Industries vide various Bills of
Entry as mentioned in Annexure A-7, A-2, A-3, A-4, A-5 & A-6 to Show cause Notice
are to be confiscated or otherwise? And whether Bond executed for provisional release
of seized goods of 144 MTs imported under the Bills of Entry bearing Nos. 6454271
dated 13.01.2020 and No. 6548664 dated 20.01.202O is required to be enforced and
further the bank guarantee /security submitted should be appropriated?

27.4 r hether M/s. Sun Borax Industries are liable to pay the differentia-l amount of
Customs Duty, as detailed in Annexure A-7, A-2, A-3, A-4, A-5 & A-6 to the Show
Cause Notice under Section 28(4\ of the Customs Act, 7962 and whether they are
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liable to penalty under the provisions of Section ll2(al/112 (b), 114A, 114AA and
Section 117 ofthe Customs Act,7962?

2?.5 Whether Shri Ketan Manhar Shah, Partner of M/s. Sun Borax Industries is
liable to Penalty Section 112(a) & (b), Section 114AA and Section 117 of the Customs
Act, 7962 ?

2a. Points at Sr. No. 27.2 to 27.5 supra, viz. Eligibility of Exemption Notification,
Duty liability with interest and penal liabilities on importer as well as its Partner
would be relevant only if the main point stated at Sr. No. 27.1 supra is alswered in
the affrrmative. Thus, the main point is being taken up hrstly for examination.

29. Whether the goods imported by M/s. Sun Borax Industries vide various Bills
of Entry as mentioned in Annexure A-1, A-2, A-3, A-4, A-5 & A-5 to Show cause
Notice, declared by them as "Ground Colemanite lB2O3 40o/ol Natural Boron Ore"
classifred under Customs Tarilf Item No. 2S2aOO9O should be rejected and the
goods be classified under Customs tariff item No. 2528OO3O as 'Concentrate of
Natural Calcium Borate' or 'Concentrate of Boron Ore'?

29.L.L I find that Honble Tribunal in their Order dated 25.01.2023 have interalia
stated that " .....that In our considered view, when the test reports are available on
record, there is no need to go to the website and Wikipedia". I frnd that present case is
not merely based on the Test Reports, but it is a-lso based on the supplier's activities,
HSN of Section 2528, atd meaning / delinition of Ore and Concentrate etc. First of all,
it would be worth to discuss the Test Reports.

29.L.2 I find that initially, the sample were drawn from the import of impugned goods

imported vide Bill of Entry No.6454271 dated 13.01.2020 by the Noticee. The sample
drawn was sent to CRCL, Vadodara vide Test Memo No. OS /2O19-2O dated 24.O1.2O2O
which reported Test Report vide letter dated 07.O2.2O20 as under :

"The sample is in the form of off-whlte flae powder. It ls mainly composed of oxides
of Boron & Calcium alongwith siliceous matter.B2O3 = 4O,8o/o by wt. and CaO =

27 .8o/o by wt.

29.1.3 Further, the test report dated 2l.Ol.2O2O of sample drawn under palchnama
dated 14.01.2020 for the consignment imported by M/s. Raj Borax Industries, with
identical description and supplied from same producer of Turkey was received from
CRCL, Vadodara which was as under:

"The sample is in the fonn of gragish powder. It i-s mainlg composed of oxides of
Boron & Calcium alongu-tith silbeous matter.
B2O3 = 47.60/o ba wt,
Cao = 27.3 o/o by wL
.Loss on ignition at 9OO degree C = 28.9% bg wt
Ioss on drying at 1OS degree C = O.8% bA tut."

29.L.4 M/s Sun Borax Industries did not agree with the test report given by the
CRCL, Vadodara and therefore requested the Joint Commissioner of Customs for re-
testing of the sample at CRCL, New Delhi. Accordingly, on approval of the Joint
Commissioner of Customs, another set of sample was sent to Central Revenue Control
Laboratory, New Delhi vide Test Memo No. L3l2Ol9-2O dated 02.03,2020 . The Joint
Director, CRCL, New Delhi vide letter F.No.25-Ctts/C-43 /2OI9-20 dated 04.06.2020
submitted Re-Test report in respect of above mentioned Test Memo was as under:
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"The sample is in the form of white powder. It is mainly composed of borates
of ca-1cium, alongwith siliceous matter and other associated impurities like srlica, iron,
etc. lt is having following properties:

1. 7o Moisture (105 degree C) by TGA =O.78
2. "/o Loss on ignition at (900 degree C) by TGA = 28.9
3, o/" B2O3 lDry Basisf = 37.62
4. o/o Acid insoluble = 6. 13

5. XRD Pattern =Concordant with Minera.l Colemanite

On the basis of the test carried out here and available technical literature the
sample was Mineral Colemanite- a Natural Calcium Borate (Commonly known as

29.1,5 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No VIII/ 14-
01/SIIB/Boron Ore/Raj Borax/ 79-20 dated 16.06.2020 requested the Head Chemical
Examiner, CRCL, New Delhi to send detailed report covering all the points of test
memo as the re-test report received from CRCL, New Delhi for all similar cases does
not cover all queries/questionnaires given in the Test memo. In response to the said
letter, the Joint Director, CRCL, New Delhi vide letter F.No.25-C:us /C-4O-47 l2Ol9-2O
dated 24.06.2020 submitted point wise reply as under:

"Point (I,I&W) sample b colemallite, a Natural CaLcium Borate (CommonlA

knou.n as Boron Ore)
Point (lfi) The sample ts ln pouder Jonn (Crtshed/Grirr.d.ed)
Point (M) The sample b not calcined
Point (V) The sample i.s in the form of Colemanite Mineral"

29.L.6 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No. VIII/ 14-

O1/SIIB/Boron Ore/Raj Borax/19-20 dated 01.07.2020 again requested the Head
Chemical Examiner, CRCL, New Delhi to clarify whether the sample was Boron Ore or
Boron Ore Concentrate and what was the process through which the sample was
enriched / concentrated with following queries/questionnaires: -

Points raised in the
Test Memo

Details
mentioned in
Test Reports

Remarks

The sample is
commonly
known as
Boron Ore.

Point IV
Whether ttre
are processed
ca.lcination
enriched/
concentrated
using any
method

goods
usrng

or

by
other

Samples are
not calcined

Whether the samples
were in form in which
they are found
naturally on earth

The website of Etimaden(supplier of
imported goods) mentioned that B2O3
contents of the Colemanite Ore mined
are 27o/o lo 32o/o whereas the technical
data sheet of Ground Colemanite shows
the B2O3 content as 4Oo/o. Thus, there
must be any process involved by which
the concentration of the product was
increased frorfi 27 -32yo to 40olo, i.e. it
appears that the product is enriched in
concentrator plalt to obtain
concentrated product. Copy of technical
data sheet and print out taken from
website are enclosed.
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29.t.7
letter F
under-

ln response to above letter, the Joint Director, CRCL, New Delhi vide
No. 25-Cus/C-40-47 12O79-2O dated 08.07.2020 send the para-wise reply as

Whether the samples
were in form in which
they are found
naturally on earth

Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of tJre product
under Custom Tariff could not
be decided.

The sample under
reference are not
undergone any process
of calcination.
Laboratory Cennot
comment on the

can give the final value
of o/o 8203.

I hnd that at one instance, CRCL, Delhi says that sample is "a Natural

that "Laboratory cannot comment on the startiDg material atrd process
underqone. It can give the final value of 7" 8.203". Thus, I find that the Test Report
of CRCL, Delhi is not conclusive to certain extent that CRCL Delhi has specifically
stated that "Laboratory cannot comment on the starting material and process
undergone". Futther, it is stated that based on available technical literature,
they have reported that sample is of 'Natural Calclum Borate (Commonly known
as Boron Ore!'. Further, Joint Commissioner, SIIB, Customs, Surat, vide letter dated
OL,O7.2O2O had specilically asked CRCL Delhi that "Whether the samples were in
form in which they are found naturally on earth". The CRCL, Delhi vide their reply
dated 08.07.2020 has replied that "Natural Borates and Concentrates thereof (whether
or not calcined) was mentioned in Custom Tariff. The sample is a natural ca.lcium
borate, Minera-l Colemanite- a Natural Calcium Borate (Commonly known as Boron
Ore) was mentioned in the report".

Thus, I find that there was nothing in Test Report of CRCL, Delhi which
rndicate methodolory adopted for testing and determination of sample as Natural
Calcium Borate (Commoniy known as Boron Ore)'. The CRCL, Delhi has a-lso admitted

CommentsPoints raised by you Remarke as per your letter
Natura.l Borates and
Concentrates thereof
(whether or not
calcined) was
mentioned in Custom
Tariff The sample is a
natura.l calcium borate,
Minera.l Colemarite- a
Natural Ca]cium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.

The website of Etimaden
(supplier of imported goods)
mentioned that B2O3 contents
of the Colemalite Ore mined
arc 27%o to 32%o whereas the
technica-l data sheet of Ground
Colemanite shows the B2O3
content as 4Oo/o. Thus, there
must be any process involved
by which the concentration of
the product was increased from
27 -32o/o to 4Oo/o, i.e. it appears
that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of
technical data sheet and print
out taken from website are
enclosed.
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that the sample they tested were in powder Jonn (Cntshed/Grind.ed) and. B2O3 uas
3E.51%. Thus, I {ind that the report of CRCL a-lso does not rule out the fact that some
process has been undergone. Thus, I frnd that CRCL, Vadodara has a-1so said that the
sample was off-white frne powder, wherein B2O3 was 4O.8o/o by weight. CRCL, Delhi,
also stated that sample was in powder form (crushed/grinded). Further sample of
M/s. Raj Borex tested by CRCL Vadodara a.lso stated that sample was in grayish
powder mainly wherein B2O3 was 41.6%. Thus, I find that product have undergone
some process , possibly concentration in the concentration plalt (as indicated in the
website of Etimaden) which resulted in the increase of B2O3 content from 27 -32o/o lo
41.5%138.5%.

29,1.8 Purther, I find that during investigation of an identica-l goods by D.R.I., Surat
in case of import of "ULEXITE" described as "ULEXITE BORON ORE" manufactured by
same producer M/s Etimaden, Turkey and supplied through same trader M/s Asian
Agro Chemicals Corporation, UAE, it was found that said product i.e., "ULEXITE" was a
concentrated product of Natura-l Boron Ore. The said investigation in respect of import
of "ULEXITE" described as "ULEXITE BORON ORE" by M/s Indo Borax and Chemicals
Ltd, 302, Link Rose Building, Linking Road, Near Kotak Mahindra Bank, Santacruz
West, Maharashtra was completed resulting in issuance of the Show Cause Notice
no.DRI/AZUlSRU -06 / 2O2O / lndo-Borax dated L6 / 12 / 2O2O. M/s Pegasus Customs
House Agency R/t. Ltd., CHA of M/s Indo Borax ald Chemica-ls Ltd vide letter dated
O3.O7.2O2O had submitted copies of import documents of M/s Indo Borax which
included the test report of ULEXITE'supplied by M/s Etimaden, T\:rkey showing ttre
description of tlre goods supplied as " Ulexite, Concentrated, Granular, In Bulk 3-125mm"

29.L.9 T"he Show Cause Notice issued by DRI mentioned that the test report of the
consignment imported as ULEXITE BORON ORE' was obtained and as per Test Report
of Chemica-l Examiner, Grade-I, Central Excise & Customs Laboratory, Vadodara a.11

such imported items were'processed mineral Ulexite'(as per the Show Cause Notice no.
DRI/AZU/SRU-O6/2O2O/Indo-Borax dated 16/ 12/ 2O2O); that as per the Literature
available at site of M/s Etimaden, ULEXITE Granular was a refined product having
lesser concentration of B2O3 i.e. 30% in comparison to their product "Ground
Colemanite" which is having minimum concentration of B2O3 at 4o'r/o. Hence, it was
clear that "Ground Colemalite" was a more refined and concentrated product altd the
test report of the producer in case of "ULEXITE" declared it as concentrated product and
the presence of higher 'loage of B2O3 made it more concentrate. However, no such test
report of the producer M/s Etimaden had been disclosed by M/s. Sun Borax Industries
in present case through e-sanchit portal/Customs Depa-rtment.

29.L.lO I frnd that Hon'ble CESTAT , Ahmedabad in its Order daled 25.O\.2O23
has stated that" .....that In our consi.dered uiew, u.then the test reports are auailable on
record, there is no need to go to the website and Wikipedia". I find that word 'Ore'and
'Concentrate' as referred in Chapter 2528 has not been defined. Further, CRCL,

Vadodara says that it is "off-white frne powder and B2O3 was 40.5% by weight, CRCL,

Delhi intera.lia stated that "sample is in powder form (Crushed/Grinded) and B2O3
was 38.057o dry basis. Further, CRCL, Delhi, in case of import by M/s. Raj Borex,
stated that "sample was of grayish powder and B2O3 was 41.6%o . Thus, I frnd from
these Test reports that there is no dispute that process has been done on the 'Natural
Boron Ore'ald in absence of the definition of " Ore" and "Concentrate'as mentioned
in Chapter 2528, it would be appropriate to refer to the definition of " Ore" and
"Concentrate" from the dictionary and Wikipedia. To fortify this stand, I rely on the

ratio of the decision of Honble Kerala High Court rendered in the case of Taghar
Vasudeva Ambrish v. Appellate Authority for Advance Ruling - 2022 (63]r G.S'T.L. 445
(Kar.) which has held as under:

Page 34 of 53



"74.1t b well settled that uhen the u-tord is not defined in the Act itself, it b
pennbsible to refer to the dictionaies to Jind out the general sense in uthbh the u.nrd is
understood. in common parlonce. [See : Mohinder Singh. u. State of Horyana - NR 1989

SC 1367 and Commissioner of Central Exci.se, Delhi u. Allied Air-Conditioning Corpn.
(Resd )- (2006) 7 SCC 7ss = 2006 (202) E.L.T. 2o9 (5.C.)1. ......."

Further, Hon'ble Supreme Court in the case of Star Paper Mil1s Ltd Vs.

Collector of C.Ex. reported in 1989 (43) ELT 178 (SC) has held lhat "Words and
expressians not defined in tlrc statute, Dictionary meaning b referable"

Hon'ble Rajasthar High Court in case of Godrej & Boyce Mfg. Co. Ltd Vs.
Commercial Taxes Ofiicer, Anti-Evasion, Zone-I, Jaipur reported in 2Ol7 (353) ELT
279 (Raj.) has interalia held as under.

" 7 7. . . . . . In my uieu, aid of Wikipedia can certainly be taken into consideration by both
the sid"es. If, some aid con be token out of the meaning giuen bg Wtkipedia as it is also
an encyclopaedia, it mag not be wholly reliable but certainlg it con be taken into
consi.derotion and euen the Apex Court has held that aid of Wikipedia can al-so be taken
into consideration- . . "

Thus, following the ratio of aforesaid decisions of Hon'ble Supreme Court relied
on by the Hon'ble High Court of Kera.la and Rajasthan High Court, it would be worth
to refer the definition of 'Ore' arrd Concentrate' from Dictionary and Wikipedia. Since
the definition of 'Ore'and Concentrate' has already been discussed in detail at Para
11 to 11.6 in the Show Cause Notice, it is needless to reproduce the same but from
the mealing of 'Ore' and 'Concentrate' as defined in various Dictionaries and
Wikipedia, as discussed in Para 11 to 11.6 of the SCN, I find that 'Boron Ore' and
'Concentrate thereof are two different and distinct product. From the definition of
'Ore'and 'Concentrate', I find that term "Ore" refers to a naturally occurring raw and
native mineral which were produced by mines and contain various foreign material
a-nd impurities. Ore was extracted from the earth through minine and treated
or refined to extract the valuable metals or minerals. The "Concentrate" was dressed
Ore obtained by passing through the physical or physic-chemical operation viz.
cleaning, washing, drying, separation, crushing, grinding, etc. Natural Ore wh.ich was
extracted from the mines though might have predominance of a particular minera1 but
do not consist of any particular mineral alone. It was a natura.lly occurring raw ald
native mineral which was produced by mines and contained various foreign material,
impurities and other substances and not suitable for further operations. Ore was
extracted from the earth through mining and treated or refined to extract the va.luable
metals or minera.ls. The "Concentrate" was the form or Ores from which part or all of
the foreign matters have been removed and obtained by passing through the physical
or physic-chemical operation viz. clealing, washing, drying, separation, crushing,
grinding, etc. Therefore, it appeared from the above that Natura1 Ore consists of
various minera.ls and other minerals arrd substances and therefore as such it could
not be directly used for any further manufacturing, whereas concentrate was form,
from which part or all of the foreigtr matters had been removed.

29.L.LL Further, I find that the terms Ores and Concentrates have been defined
in the Explanatory Notes of Chapter 26 of the HSN which defines that the term 'Ore'
applies to metalliferous minerals associated with the substances in which they occur
and with which they were extracted from the mine; it also applied to native metals in
their galgue (e.g. metalliferous sands"). The term toncentrates' applied to Ores which
have had pa.rt or a-11 of the foreigr matter removed by special treatments, either
because such foreigrr matter might hamper subsequent meta-Ilurgica-l operations or
wit-h a view to economical tralsport".
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29.L.L2 Further, I find that Shri Ketan Maahar Shah, Partner of M/s. Sun Borax
Industries in his statement dated 26.70.2O2O has specifically admitted that Main use
of Ground Colemalite is in Ceramic Industry for manufacture of Ceramic Glaze
Mixture commonly known as Frit and all of their buyers of Ground Colemnite are such
manufacturers and Ground Colemarite are used as such, without any processing. I
lrnd that although M/s. Etimaden have clarified in their certificate dated l5-2-2O2)-
that the Boron content of each zone varies from 22-44o/o and that B2O3 contents of
their natural borates €rre not updated frequently in their website; they have mentioned
in the said certificate that the unwanted stones, clay and other impurities are
physically separated; that thereafter the boron lumps are subjected to pulverization,
then powdered wherein the crystallographic structure does not change. As per
definition of 'Concentration of Ore' (obtained from askiitians.com), the process of
removal of gangue (unwaated impurities such as earth particles, rocky matter, sand
limestone etc.) from the Ore itself is technically known as concentration or Ore
dressing and the purified Ore is known as 'concentrate'. Thus, irrespective of the
content of B2O3 in the Ore, the goods imported by the Noticee are nothing but 'Ore

Concentrate' of Natura.l Calcium Borate OR 'Boron Ore Concentrate' and not 'Boron
Ore' as contended by the Noticee.

29.L.13 I frnd that the Noticee has contended that the Department had erroneously
placed reliance on the proceedings in case of aaother importer viz. Indo Borax and
Chemicals. The goods imported by the said importer were Ulexite which were not the
goods imported by them in the present case ard therefore no reliance can be placed
on the proceedings in the said case of import of Ulexite even though the supplier and
producer were the sarne as in the assessee's case

In this regard, I find that the Department has rightly relied upon the said case

as the product imported by M/s. Indo Borax and Chemica-ls ltd. namely "ULEXITE
BORON ORE" was manufactured by same producer M/s Etimaden, Turkey and
supplied through same trader M/s Asian Agro Chemicals Corporation, UAE and it was
found that said product i.e., "ULEXITE" was a concentrated product of natural boron
Ore despite having much less B2O3 content thal that of the product of the Noticee. M/s
Pegasus Customs House Agency R/t. Ltd., CHA of M/s Indo Borax ald Chemicals Ltd
vide letter dated 03.07.2020 had submitted copies of import documents of M/s Indo
Borax which included the test report of ULEXITE' supplied by M/s Etimaden, Trrrkey
showing the description of the goods supplied as "Ulexite, Concentrated, Granular, In
Bulk 3 125mm".

29.L.14 Further, I find from the print out taken from website of M/s Etimaden
(http: / /www.etimaden.gov.tr/en) which stated that "The B2O3 content of the
colemanite Ore mined from open quarry is betueen %27-%32" ald the print out of
'product technical data sheet'of Colemanite (calcium Borate) taken from website of
M/s Etimaden arrd categorized at their website as "Refined Product" wherein it was
mentioned lhat "The Ore i-s enrlched. ln concentrator plant to obtain concentrated.
product. The Co centrated product is passed through crushtng and, grlnd.ing
processes 

"espectluelg 
to obtaln milled product.

Thus, from the website of the supplier M/s Etimaden, and product tcchnical
data sheet, it is crysta1 clear that supplier M/s ELimaden has processed thc Ore in
their concentrator plant and Boron Ore has been enriched to obtarn concentrated
product a;rd further it was passed through crushlng end grinding Process to obtain
coflcentreted product. Thus, at ao stretch of imagiaation, it can be considered as

Natural Boron Ore rather it ia 'Coacentrate of Boroa Ore'.
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29.1.15 Further, I find that Noticee has produced the Certificate dated

75-02.2021 issued by the overseas supplier M/s Etimaden wherein they have

specifrcdly mentioned as under:

"After subtracting the mineral as Aou rurA know, it i-s not possi.bLe to sell extracted mass
together witlT the stones and other unwanted mdterial since ang of the customers do not
uont to pay for these unll)anted stones, clng and other impurities uhbh are phgstcallg
separated. Then the lumps are subjected to puluerizotion to make 75 micron powder and
here there is no chemicol treatment done. Euen calcination i,s not done. The Boron lumps
having B2O3 content ranging from 38-42% are simply poutdered wherein
cry stollag raphic structure i.s neuer change d. "

As per delinition of 'Concentration of Ore'(obtained from askiiLians.com),
the process of removal of gangue (unwanted impurities such as earth particles, rocky
matter, sarrd limestone etc.) from the Ore itself is technically known as concentration
or Ore dressing and the purifred Ore is known as 'Concentrate'. Thus the goods

imported by the Noticee are not}ling but 'Concentrate of Natural Calcium Borate' or
'Concentrate of Boron Ore'and not 'Boron Ore'as contended by the Noticee.

29.L.L6 Further, I find that Noticee have contended that Certificate dated 15th

February 2021, EtiMaden have clarified that the B2O3 content of their natural borates
a-re not updated frequently on their website since it chalges with the nature of the ore
vein operated. I find that it may be true that supplier may not have updated their
website. However, even today on browsing the website www. of overseas supplier
M/s. EtiMaden, in Technica-l Data Sheet of Product "Ground Colemanite", they
mention "The ore is enriched in concentrator plant to obtain concentrate product.
The conccntrated product is passed through crushing and grinding procesaes
respectively to obtain milled product". Thus, there is no dispute that overseas
supplier to protect their business interest have issued aJoresaid Certificate whereas,
the fact is that the impugned goods is 'concentrated Ground Colemanite'and exporter
himself mentions as 'concentrated product' in the Technica.l Data Sheet of "Ground
Colemanite" even after issua::rce of aJoresaid Certificate dated 75.O2.2021.

29.L.L7 Thus, from the above discussion mentioned in Para 29,L,L to 29.L.L6, on
harmonious reading of the Test Results of CRCL, Vadodara, De1hi, defrnition of 'Ore'
and 'Concentrate' ald the details mentioned in Technical Data of the overseas supplier
M/s. EtiMaden, I find that product "Ground Colemanite B2O3 4O"/o Natura.l Boron
Ore" imported by the Noticee is actually 'Concentrate of Natural Calcium Borate' or '

Concentrate of Boron Ore'ald not 'Boron Ore'as contended by the Noticee.

29.2 Whether the goods "Ground Colemanite B2O3 4OVo Natural Boron Ore"
imported by the Noticee merit classil-rcation under Customs Tariff Item No,
2528OO9O or Customs Tariff ltem No. 2528OO3O? Further whether the Noticee is
eligible for exemption of Basic Customs Duty under (i) Notilication No. L2|2OL2-
Cus dated L7 .O3.2OL2, as amended (Sr. No. 1 131 (till 30.06.20 17) and (iil
Notification No.5O/2O17-Cus dated 3O.O6.2OL7, as amended (Sr. No. 13O|
l0l.O7 .2OL7 onwards),

Chapter
Head Unit Rate

ofDescrlptlon
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29,2,L 1find from the discussion made in Pata 29.L.L to 29.L.16 hereinabove that
product "Ground Colemanite B2O3 4Oo/o Natura-l Boron Ore" imported by the noticee is
actually' Concen trate of Calcium Boron Ore'. The same are covered under Chapter
Heading 2528 of the First Schedule to the Customs Tariff Act, 1975 which reads as
under:



Dutg
NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE;
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

2528

252AOO Natural borates and concentrates thereof (Whether or
not calcined), but not including borates separated from
natural brine; natural boric acid containing not more
than 85 %o of H3 BO3 calculated on the dry weight
Natura.l Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

2528001 0 I Oo/o

25280020 Natura.l boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

KG 10%

25280030 Natural calcium borates and concentrates thereof
(whether or not calcined)

10%

252800eO Others KG look

I find that there is specific mention of Natural Calcium Borates and
concentrates thereof (whether or not ca.lcined) at Tariff Item 25280030. The Noticee
has also not raised any dispute so far as the classification of the goods is concerned.
Further, CRCL, Vaododara as well CRCL, Delhi have also stated that the sample were

of Calcium Borate. Hence, I hold that the product/goods imported by the Noticee is
'Concentrates of Natural Ca-1cium Borates' which fa-lls under Tariff Item 25280030 of
the Customs Tariff Act, 1975(51 of 1975).

29.2.2 1find that the Noticee has declared their impugned goods under Customs Tariff
Item No. 25280090. On perusal of the above Pata 29.2.1 it is clear that Customs
Tariff ltem No. 25280090 is for 'others'and Noticee is declaring their import goods as

"Ground Colemanite B2O3 4Oo/o Natural Boron Ore". I frnd that there is specific entry
for T.,latural Borates and Concentrate'. If the imported goods is 'Natural sodium
borates and concentrates thereof (whether or not ca-lcined)' it merits classification
under Tariff Item 25280010 ald if the imported goods is T.Iatural calcium borates and
concentrates thereof (whether or not calcined)' it merits classification under Tariff
Item 25280030. Whereas, the Noticee has classified under Customs Tariff ltem No.

2528OO9O.I frnd that a-ll the Test Reports as mentioned above state that 'it is oxides of
Boron & Calcium'. Thus, its merit classihcation would be '25280030' whereas the
Noticee has mis classified under Customs Tanff Item No. 25280090.

29,2.3 I frnd that it is well established that when a general entry and a specral entry
dealing with same aspect are in question, the rule adopted and apptied is one of
harmonious construction, whereby the genera.l entry to the extent dealt with by the
special entry, would yield to the Special Entry. In this regard, I would like to rely on

the ratio of the decision of Hon'ble Supreme Court rendered in the case of Moorco

(India) Ltd. v. Collector of Cu.stottls, 1994 Supp (3) SCC 562 reported in 7994 74 E.L.T.

5 (S.C.) wherein the Hon'ble Supreme Court has intera.lia held as under:

" 4....The specific heading of classification has to be prekrred. ouer general heading. The

ckJuse contemplates good-s rthbh mog be satisfging more tltan one desciptton. Or it
maA be satisfying speciftc and general desciption. In either situatton the classification
uhich b the most speciftc has to be prefened ouer the one whicll i-s not specifb or is
generaL irl nature. In other words, behDeen the tun competirLg enties the one most

nearer to the desciption should be preferred. Where the closs of goods manufactured by

an assessee falls sag in more than one heading one of LDhiclt mog be specific, other
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more specifir, third most specific and fourth general. The rule requires the authorities to

clossifg the goods in the heading uhirh sotisfies most specifb desciption...."

Thus, in view of the aforesaid frndings, I find that the Noticee has mis classified

their imported goods under Customs Tariff Item No. 25280090 instead of merit
classification under Custom Tariff Item No. 25280030.

29.2.4 I find that vide Finance Act, 2011, there is vital substitution in Chapter Head

2528 of First Schedule to the Customs Tariff Act,1975 arrd the wording of Chapter
2528 has been specifically mentioned as "NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT NOT INCLUDING BORATES SEPA-
RATED FROM NATURAL BRINE; NATURAL BORIC ACID CONTA-INING NOT MORE
THAN 85% OF HsBOs CALCULqTED ON THE DRY WEIGHT' Thus with clear intent to
consider the Natural Borate and Concentrate thereof two different products (goods),

conjunction AND' is employed between 'NATURAL BORATES' and 'CONCENTRATES
THEREOF'.

To fortify my stand that Natural Borates and Concentrates thereof a-re two
different product, I rely on the ratio of decision of Hon'b1e Tribunal of Mumbai
rendered in case of Star Industries Vs. Commissioner of Cus. (Imports), Nhava Sheva
reported in 2074 (312) ELT 209 (Tri. Mumbai) upheld by the Hon'ble -Supreme Court
reported in 2015 (324) E.L.T.656 (S.C.) wherein it has been interalia held as under:

"5.5 h b a settled legal position that it is not permi.ssible to add uords or to fill in o gap
or lacuna; on the other hand effort should be made to giue meaning to each and euery
word used bg the Legblature. "It i.s not a sound pinciple of construction to brush aside
u-tords in a stotute as being inapposite surplus age, if they can haue appropriate
applicati.on in circum.stances conceiuably u.tithin the contemplotion of the statute" [Asuini
Kumar Ghose u. Arabinda Bose, AIR 1952 SC 3691. In Rao Shiu Bohadur Singh u. State
of U.P. IAIR i953 SC 394] it tuas held that "it is incumbent on the Court to auoid a
constn Lction, if reasonablg permi,ssible on the language, uhich render a part of the
statute deuoid of ang meaning or application". Agoin in the case of J.K. Cotton Spmning
& Weauing Mills Co. Ltd. u. State of U.P. IAIR 1961 SC 1170] it utos obserued that "in the
interpretation of statutes, the Courts alwags presume that the Legi.slature inserted euery
port thereof for a purpose and the legblattue intention is that euery part of the statute to
haue effect". The Legbtature i-s deemed not to Luaste its u.tords or to saA anything in uain
IAIR ]92O PC 1811 and a construction whtch attibutes redundancg to tle Legblature
uill not be accepted except for compeLling reasons IAIR 1964 SC 7661.

5"6 In Balu.tant Singh u. Jagdbh SinSh [2OJ_Q_12628LJ.,_5p (5.C.)] ruhile interpreting
the prouisions of Section 15 of the Haryana Urban Rent (Control of Rent and Euiction)
Act, 1973, the Apex Court laid down the follouLing pinciple :-

"It must be kept in mind that wheneuer a latu i.s enacted bg the legi.slature, it is intended
to be enforced in its proper perspectiue. It is an equallg settled pinciple of lau that the
prouisions of a statute, including euery u.tord, haue to be giuen full effect, keeping the
legi-slatiue intent in mind, in order to ensure that tle projected object is achieued. In other
tuords, no prouisions can be treoted to haue been enacted purposelesslg. Furthermore, it
is also a well settled canon of interpretatiue jurbprudence that the Court should not giue
such an interpretotion to prouisions uhich tuould render the proubian ineffectiue or
odious."

5.7 From the princlples oJ staAfiory lnte"pretqtion ds expldlned bg the Honhle
Apex Court and. applging these to the tacts of the present case, the onlg
rea.sonable conclusion th@t co,n be reaehed. ls that the legislature intended to
treat'ores' and. 'concentrq.tes' disttnctlg and. difJerentlg. Otherutlse, there uas
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no need. for the legislature to emplog these tuo terms with a coajunctiue ,and.,

in betuteen, If orae treats ores and, concentrdtes sgnongmouslg, as orgued bg the
ld" Counsel Jor the appellant, that would rend.er the term "concentrate"
red.und.ant which is not perrnissible.D

I find that in the present case, the overseas supplier himself declares in the
Sheet of Technical Data Sheet of Product "Ground Colemanite", that "The ore is
enriched in concentrator plalt to obtain concentrate product. The concentrated
product is passed through crushing and grinding processes respectively to obtain
milled product". Thus, the supplier himself considers the Ore ard Concentrate two
different products which is in consonance r;rith the Tariff Heading 2528 of the First
Schedule to the Customs Tariff Act, 1985.

29.2.5 | find that had it been the intention of Statue to consider the Boron Ore and
Concentrate thereof as sEune, it would have been simply worded as "Boron Ore" and
no conjunction "AND" would have been inserted in between 'Boron Ore and
Concentrate'. Therefore, if it is considered as Natural Boron Ore ald concentrate
thereof are the same, it will amount to cutting down the intendment of the provisions
of the statute. In this regard, I reiy on the ratio of the decision of Honble Supreme
Court rendered in the case of WF (India) Ltd. Vs. State of Maharashtra reported in
2023 l72l c.S.T.L.444 (S.C.), wherein, it has been held as under;

"72.The High Court, u-thile rejecting the petition, placed reliance on the fact that there
has to be a proof of payment of the oggregate of the amounts, as set out in clauses (o) to
(d) of Section 26(6A). The second reason uhich ueighed u-tith the High Court, b that any
paAment, uhbh has been made albeit under protesl utill be adjusted against the total
liabiLitg and demand to follow. Neither of these con siderations can affect the

interpretation of the plain language of the uords u-thbh haue been used bg the

legislature in Section 26(6A). The oroulslons of a to-xina statute haae to be
construed. as theu stand, ad.oDtinq the olo.ttl and. oram tical meantno of thema-

utord.s used,. Consequentlg, the appellant ua.s linble to paA, in term.s of Section 26(6A),

1O per cent of tle tax dbputed together uith tlrc filing of the appeal. There i.s no reason
whg the anaunt uthich was paid under protes\ shouLd not be taken into consil.erat[on.
It is common ground that Lf that amount is taken into account, the proubions of the

statute were dulg complied utith. Hence, the rejection of tlrc appeal was not in order and
the appeal uould haue to be restored. to the file of the appellote authoitg, subject to due

ueiJication that 1O per cent of the amount of tax disputed, as interpreted by the terms of
this judgment, has been duly deposited by the appellant. "

" The court has to determine the intention as expressed by the tuords used. If the u.tords

of a statue are themselues precbe and unambiguous then no more con be necessary
than to expound those words in their ordinary and nadral sense. The uLords themselues

a\one do in such a case best declare the intention of the Lautgiuer"

29.2.6 I hnd that there is no dispute that vide Finance Act, 2O 1 1 , vital substitution
has been made in Chapter heading 2528 and with clear intent to

distinguish/ differentiate the 'NATURAL BORATES' from the 'CONCENTRATES

THEREOF' conjunction AND' has been inserted /employed befween 'NATURAL

BORATES' and'CONCENTRATES THEREOF'.

In view of the aforesaid frnding, I lind that goods viz. "Ground Colemalite B2O3

40% Natura.l Boron Ore" imported by the Noticee is not 'Natural Boron Ore' a-nd it is
,concentrate of Boron ore'and it merits classification under customs Tariff Ilem No.
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Further, I {ind that Hon'ble Supreme Court in the case of V.N. Mutto Vs. T.K.

Naadi reported in (1979) 1 SCC261,368 has intera-lia stated as under:



29,2.7 | find that the Noticee has heavily relied on the decision of Hon'ble Supreme
Court rendered in case of Mineral & Meta-ls Trading Corporation of India Vs. Union of
India and Others - reported in 1983.(13) E.L.T. 1542 (S.C.).

I find that the ratio of the aforesaid decision of Hon'ble Supreme Court is not
applicable to present case as in the said case it was held that "wolfram ore which was
imported by the appellants was never subjected to any process of roasting or
treatment with chemicals to remove the impurities" whereas in present case, the
supplier M/s. EtiMaden their Technical Data Sheet of 'Ground Colemanite' clearly
says that "the ore is enriched in concentrator plant to obtain concentrated product"
Further, the said decision is rendered in context of import of Wolfram Concentrate in
the year January'1964 and during the material time, the relevant entries in the
Customs Tariff contained were set out as under:

item No. Name of Article Nature of duty Standard rate
of duty

(4)

x

Whereas, there was huge change in First Schedule to the Customs Tariff Act, 1975
vide Finalce Act, 2011 whereby certain entries in respect of Chapter heading 2528
were substituted as already mentioned at Pare 29.2.1 herein above. Therefore, in
view of the comparison of Tariff entry prevailing in the year 1964 and post 2011, there
is vital change. ln 7964 there was only mention of Mettalic ores of all sorts' and there
is no mention of 'concentrate thereof whereas post 2011 Ttlatural Borate' as well as
'Concentrate thereof are in existence. Therefore, the ratio of the decision of Hon'ble
Supreme Court rendered in context of 'Ores of all short'cannot be made applicable to
the case on hand.

29,2.a I find that the Noticee has availed the benefit of Sr. No. 113 of Notification No.
1212O72-Cus dated 17.03.2012 upto 30.06.20f7 and thereafter Sr. No. 130 of said
Notification No. 12 /2O12-Cus dated 17.03.2072 amended vide Notihcation No.
No.50/2017-Cus dated 30.06.2077 for the cleararce of imported goods viz. "Ground
Colemanite B2O3 4oo/o Natural Boron Ore" classified under Customs Tariff Item No.
25280090. On perusal of the said Notification No.l2/2O12-Cus dated 77.O3.2O72 and
amended Notification No. No.50/2017-Cus dated 30.06.2077, I frnd that the said
Notification No.72 /2O12-Cus dated 17.O3.2O72 exempts the goods of the description
specified in column (3) of the Table or column (3) of the Table of said
NotificationNo. ).2/2O12-Cus dated 17.03.2012and falling within the Chapter, heading,
sub-heading or tariff item of the First Schedule to the Customs Tariff Act, 1975 (5f of
1975) as are specified in the corresponding entry in column (2) of the Table ofthe said
Notifrcation No.12 /2O12-Cus dated 77.O3.2012. Thus, twin parameters needs to be
satisfied to avail the benefit of exemption from Basic Customs Duty. One the
description specified in column (3) of the Table to the Notification should be matched
with imported goods and other tariff item should a.lso be matched with the tariff item
specihed in Column (2) of the Notifrcation.

29.2.9 I lind that as per Sr.113 of Customs Notification No.12/2O72-Cus dated
17.O3.2012 as amended vide Notification No.28/201S-Cus dated 30.04.2015 and Sr.
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25280030 and not under Customs Tariff ltem No' 25280090 as declared by the

Noticee.

(1) l2l (3)

MINERAL PRODUCTS
26. Mettalic ores all X Free

sorts except ochres
and other pigments
ores and antimony
ore



No.130 of Customs Notification No.50/2017 dated 30.06.2017, the NIL rate of Basic
Customs Duty had been prescribed on the goods i.e. 'Boron Ore' falling under
Chapter heading 2528 of the Customs Tariff Act, 1975. From the Chapter heading
2528 of the Customs Tariff Act, 1975 it is observed that Natural borates and
concentrates thereof fall under the said Chapter heading. Thus, from simultaneous
reading of Sr.No. 1 13 of Customs Notification No.l2 /2OI2-Cus dated 17 .O3 .2072 as
amended vide Notiiication No 28/2015-Cus dated 30.04.2015 and Sr. No. 130 of
Customs Notification No.50/2017 dated 30.06.2017 and corresponding description of
goods, it is noticed that exemption has been given only to 'Boron Ore'ald not to
'concentrate of Boron Ore'. It is a well settled law that arr exemption Notification is to
be interpreted as per the plain lalguage employed in the same and no stretchlng,
addition or delelion of aly words is permissible while interpreting the Notifrcation. The
Honble Supreme Court in the case of M/s Dilip Kumar & Co. reported at 2018 (361)
ELT 577 (SC) has laid down the principle wherein it has been observed as under:

"The welL-settled pinciple is tlnt when the words in a stah,Lte are clear,
plain and unambiguous and onlg one meaning can be infened, the Courts
are bound to giue effect to the said meoning irrespectiue of consequences. I-f
the utOrd-s ln the stalute q,re pla,in qnd. unam.biquous, it becornes
necessarg to expound those uords in their natural and. ord.inant
sense. The words used declare the intention of the l,egblature. In Kanai Lal
Sur u. Paramnidhi Sadhukhan, AIR 1957 SC 9O7, it utos held tlnt if the
words used are capable of one construction onlg then it u.touLd not be open to

the Courts to adopt ang other hgpotlrctbal con stntction on the ground that
such construction is more c:on sistent with the alleged object ond policy of the
Act.

In the instant case, the entry at Sr. No.130 of Notification No. 50/2017-Cus is very
p lain and. unamblquous and is applicable to Eloron Ores'. In light of the specific entry,
there is no scope for insertion of the word 'Concentrate' to the entry. Had it been the
intention of the legislate to grant exemption to both, Boron Ores and Boron Ore
Concentrates, the same would have been explicitly mentioned in the Notification as has
been in the case of Gold Ore at Sr. No.133 and Nickei Ore at Sr. No. 135 in the said
Notification No.72/2O72-Cus dated 17.O3.2O72. Both the entries at Sr. Nos. 133 & 135

clearly describe the goods as 'Ores and Concentrates'. As opposed to such entries, the
entry Sr. No. 113 of Notification No. 12/2O12-Cus dated 17.O3.2O72 upto 30.06.2017
and thereafter Sr. No. 130 of said Notification No. l2/2o12-Cus dated 17.03.2012
amended vide Notification No. No.50/2017-Cus dated 3O.06.2017 is limited to Boron
Ores'and therefore, it is clear that the said entries are not applicable to 'Concentrate of
Boron Ore'. The principles of interpretation as laid down by the Honble Supreme Court
fortifies my finding that the word Concentrate' cannot be added to entry at Sr. No.130

and the same has to be restricted only to Boron Ore'.

29,2.LO The Noticee has contended that that the expression "Boron Ores" appearing in
the sa-id Sr. Nos. 113 and 130, must be confined and restricted to Natural Boron Ores

i.e. Ore in the state and condition in which it is mined without removing the
impurities/ foreigrr particles; the Show Cause Notice has committed tJle error of
reading into the Notification additional words and conditions which are absent in the
Notification. They placed relia-nce on the following judgments which hold that it is not
permissible to read into the Notifrcation, arry additional words or conditions/
restrictions which are not stipulated in the Notification:

Inter Continental (India) v UOI - 2003 (154) ELT 37 (Guj)

Afiirmed in UOI v Inter Continental (India) - 2OO8 1226)' EL'l
16 (sc)
KaatilalManilal& Co v CC - 2OO4 ll73\ ELT 35.
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I hnd that definitions of 'Ore', 'Ore concentrate' ald 'Concentration of Ore' as
discussed in Para 29,1 to 29.1,L6, above distinguishes 'Ore' from 'Ore concentrate'.
As per defrnition of 'Concentration of Ore' (obtained from askiitians.com), the process

of removal of galgue (unwalted impurities such as earth particles, rocky matter, sand
limestone etc.) from the Ore itself is technically known as concentration or Ore
dressing and the purilied Ore is known as 'concentrate'. Thus 'Ore' ceases to be 'Ore'
for which exemption has been prescribed in the Notification once the unwanted
impurities such as earth particles, rocky matter, sand limestone etc. are removed from
it to make it an'Ore concentrate'. This distinction can be further iliustrated from the
fact that after the refining process has been undertaken, the resultant product i.e.
'Ore concentrate' has been directly used in the malufacturing industry without any
additional processes undertaken on the same. Therefore, the contention of the Noticee
that the Department was reading into the Notification additional words and
conditions in the Notification is unjustified and without a-ny basis since the allegation
in the SCN is mainly based on the definitions of 'Ore'and 'Ore concentrate' available in
various popular dictionzuies a-nd on websites, the data available on the Website of
M/s. Etimaden as well as the test reports of the samples of the Noticee, of M/s. Raj
Borax Pvt.Ltd. and M/s. Indo Borax by CRCL, Vadodara ald CRCL, New Delhi as well
as the statement of Shri Ketan Manhar Shah, Partner of the Noticee stating that the
product which they imported was directly used in the ceramic industry without any
further processing. Further, the issues involved in the judgements relied upon by the
Noticee pertains to availability of benefit of concessional rate of Customs Duty in
respect of a particular entry of a Notification, but circular issued subsequent to ttte
issuance of the said Notification laid down conditions for availment of the said benefrt
in respect of that particular entry. Also the principles laid down by the Hon'ble
Supreme Court, as discussed above, expressly ciarify that no addition or deletion is
permissible. In the instant case the entry exempts Boron Ore'and the same cannot be
stretched to include Concentrate of Boron Ore. Thus, I find that the ratio of the case
laws cited by the Noticee are not applicable to the facts of the case at hand.

29.2.LL Further, I frnd that it is settled law that onus of proving that the goods fall
within four corners of exemption is always on the ciaimant. Hon'ble Supreme Court in
case of Meridian Industries Ltd. v. Commissioner - 2Ol5 1325\ E.L.T. 417 (S.C.) has
held as under:

"73, The appellant b seeking the benefit of exemption NotiJication No. 8/97-C.8. Since
it b an exemptinn notification, onus lies upon the appellant to show that its case falls
within the four corners of thb notification and b unambiguouslg couered by the
prouisions thereof. It is also to be borne in mind that such exemption notifications are to
be giuen stict interpretation and, therefore, unless the assessee i-s able to make out a
clear case in its fauour, it is not entitled to clnim the benefit thereof. Otherutise, if there b
a d.oubt or tuo interpretqtions are possible, one uhbh fauours the Deportment is to be
resorted to uthile construing an exemption notifrcation-"

I find that the Noticee have not adduced any evidence to consider that the goods
viz. "Ground Colemalite B2O3 4oo/o Natural Boron Ore" imported by them were Boron
Ore arrd not 'Concentrate of Boron Ore'. Therefore, I am of the view tl:at Noticee is not
eligible for the benefit of Sr. No. 113 of Notification No. 12/2012-Cus dated
77.03.2012 upto 30.06.2O77 and thereaJter Sr. No, 130 of said Notification No.
72/2O72-Cus dated 17.03.2012 amended vide Notification No. No.50/2017-Cus dated
30.06.2017.

29.3 Whether M/s. Sun Borax Industries are liable to pay the dillerential
amount of Customs Duty of Rs. 56,67,151/- (Rupees Fifty Six Lakh, Sixty Seven
Thousand, One Hundred and Fifty One Only), as detailed in Annexure A-7, A-2,
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A-3, A-4, A-5 & A-6 to the Show Cause Notice under Section 28(4) ofthe Customs
Act, 1962 alongwith interest under Section 28AA ofthe Customs Act, L962?

29.3,L I find that the imported goods declared as "Ground Colemanite (B2O3
40%) Natural Boron Ore" by the Noticee is a toncentrate of Natural Calci.um Borate.
However the Noticee had mis-declared the description as "Ground Colemanite (B2O3
40%) Natural Boron Ore" instead of " Concentrates of Natural Colcium Borate " or
" Concentrates of Boron Ore" ar,d wrongly availed the benefit of exemption knowingly
and deliberately with intent to evade from payment of Basic Customs Duty as per Sr.
No.113 of Customs Notification No. 1212O72-Cus dated 17.O3.2012 as amended vide
Notilication No 28l2015-Cus dated 30.04.2015 and Sr. No.130 of Customs
Notification No.50/2017 dated 30.06.2017 for the period from O1 04.2015 to
30.06.2077 ar:d 01.O7.2077 to 26.77.2020 respectively by declalng Ground
Colemanite, B2O3 41yo as Boron Ore as the exemption was available only to 'Boron
Ore'and thereby evaded Customs Dut5z amounting to Rs. 56,67,LSLl- for the period
2015-16, 2016-77, 2077-18, 2078-19, 2Ol9-2O al.l.d 2O2O-21 [up to 17.05.2020]
respectively. The fact that 'Ground Colemanite B2O3 4oo/i imported by them were
actually 'concentrate of Natural Calcium Borate' was clearly evident from the
discussion held hereinabove. Therefore, the Noticee, despite knowing that the goods
declared as 'Boron Ore'imported by them were actually 'Concentrate of Boron Ore', by
the aforesaid acts of willful mis statement and suppression of facts, M/s. Sun Borax
Industries had short-paid the applicable Customs Duties by way of deliberate mis-
representation, willful mis-statement and suppression of facts in order to evade the
differential Duty leading to revenue loss to the government exchequer. Also, the
subject imported goods is classifiable under Tariff item No. 25280030 whereas the
Noticee have willfu1ly mis-classified the same under Tariff item no. 25280090. Further,
I find that Shri Ketan Manhar Shah, Partner in his statement dated 26.70.2020 at
reply No. 6 to Question No. 6 regarding whether Ore can be used directly without arry
process, he has categorically stated that T{isarcik colemnite' of Eti-Maden, Turkey
from M/s Asia-n Agro Chemicals Corporation which was in lumps form and also used
in the manufacture of Ceramic Glaze Mixture commonly known as Frit for which
'Ground Colemnite' is used arrd he was aware that the Tlisarsik colemnite' being in
lump form, it is being first processed before using for manufacture of Ceraminc Glaze
Mixture whereas there was no such need in the case of 'Ground Colemnite'it being a
refined product. Thus, I frnd that it was not the case where Noticee was not aware of
the nature and appropriate classification of goods. However, the Noticee had wil1ful1y
mis-declared the description to evade payment of Custom Duty and also mis-classified
the goods to evade palznent of Customs Duty by self-assessing the same under CTH
2528OO9O claiming the benefit of Customs Notilication No.12l2Ol2-Cus dated 17-3-
2012(Sr.No.113) and Notilication No.50/2017-Cus dated 30.06.2017 (Serial No. 130),
paying NIL BCD, as the said goods a.re 'Concentrates of Natural Ca.lcium Borate'
instead of 'Natural Boron Ore'. Hence, the provisions of Section 28(41 ot Customs Act,
7962 for invoking extended period to demald the short paid Duty are clearly
attracted in this case. I, therefore, hold that the differential Duty of Rs. 56,67,151/-
are required to be demanded and recovered from the Noticee invoking the provisions of
extended period under Section 28$\ of Customs Act, 1962 dong with applicable
interest under Section 28AA of Customs Act, 7962. I frnd that the noticee have
paid/deposited Rs.5,01,496/- under protest. Since I have found that the Noticee is
required to pay differential duty alongwith interest, the protest lodged by M/s. Sun
Borax Industries needs to be vacated and Customs Duty of Rs. 5,O7,496 / - paid under
protest towards their differentia-l Duty liability for the Bi1ls of Entry as mentioned in
Annexure-A6 to the Show Cause Notice is required to be appropriated and adjusted
against the above con{irmed Duty liabilities of Rs. 56,67,151/-.

29,3,2 I find that the Noticee have contended that number of Bills of Entry were

assessed by the proper olEcer of Customs after examination of the goods and; that it
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would be evident from the Examination Order in respect of such Bills of Entry that one
of the Maldatory Complialce Requirements was to verify that the goods are Boron
Ores for the purpose of exemption under Sr.No.1l3 of Customs Notilication
No.I2 /2O72-Cus dated 77-3-2072 and under Sr.No.I3O of Customs Notification
No.50/2017-Cus dated 30.06.2077 a-nd it is therefore clear that the issue whether the
goods are Boron Ores or not was specifically examined in the case of number of Bil1s of
Entry and the exemption benefit was extended by the proper officer of Customs after
such verification/examination ald therefore the larger period of limitation cannot
apply merely because the Department subsequently entertains a different view on the
scope of the Notification.

I find that the there is no merit in the Noticee's contention. The case was
booked, based on an intelligence received by the offrcers of SIIB, Surat and it was only
then that this irregularity came to light. I also find that the Noticee had suppressed
certain material facts from the Department which came to light, only when DRI booked
a case against M/s. Indo Borax and Chemica.ls Itd., Mumbai (in 2020) who also
imported 'Ulexite Concentrated Gra-nular' (supplied by M/s. Etimaden, Turkey through
same trader M/s Asian Agro Chemicals Corporation, UAE) declaring it as 'Ulexite Boron
Ore'. CHA of M/s Indo Borax and Chemica.ls Ltd vide letter dated O3.O7.2O2O submitted
copies of import documents of M/s Indo Borax which included the test report of
ULEXITE' supplied by M/s Etimaden, Tlrrkey showing the description of the goods
supplied as "Ulexite, Concenrated, Granular, In Bulk 3_125mm". Similar test reports in
respect of goods imported by M/s. Sun Borax Industries may also have been supplied
by M/s. Etimaden, TUrkey. However, no such test report of the producer M/s Etimaden
had been disclosed by M/s Sun Borax Industries in present case through e-sanchit
portal/ Customs Department.

29.4 Whether the goods having assessable value of Rs. 1O,87,42,3O4l-
imported by wrongly claiming as "Boron Ore' as detailed in Annexure A-L, A-2,
A-3, A-4, A-5 & A-6 and consolidated in Annexure-A7 to Show cause Notice
should be held liable for confiscation under Section 1 11 (m) of the Customs Act,
L962?

29.4,L I find that 'Ground Colemanite' imported under Bills of Entry Nos.
645427 7 dated 13.01.2020 and 6548664 dated 20.01.2020 totally weighing
144000.00 Kgs valued at Rs. 50,73,264/- [Assessable Value] had been seized under
Section 110(1) of Customs Act, 1962 being liable for conf,rscation under Section 111(m)
of Customs Act, 1962 which was subsequently released provisionally by the competent
authority on request of the Noticee under provisions of Section 110A of the Customs
Act, 7962. Further, I frnd that the Noticee had imported Ground Colemarite, B2O3
4O%o by declaring as 'Natural Boron Ore' and cleared them under the jurisdiction of
the Customs Commissionerate of Ahmedabad from April, 2015 onwards. The Bil1s of
Entry filed by the Noticee for the period from 01.04.2015 to 30.12.2019 were assessed
frnally. After initiation of inquiry, the bills of entry fiIed by the Noticee were assessed
provisionally ald Noticee paid Basic Customs Duty @ 57o as per Sr. No 120 of
Notification No. 50/2017 dated 30.06.2017.

29.4.2 Further, the Noticee had imported 3120 MTS totally valued at Rs.
LO,47,42,3O41-of 'Boron Ore Concentrate' and wrongly availed the benefit of
exemption from payment of Customs Duty as per Sr.No.113 of Customs Notification
No. l2/2O12-Cus dated 17.O3.2O12 as amended vide Notification No 28/2015-Cus
dated 30.04.2015 and Sr.No.130 of Customs Notihcation No.50/2017 dated
30.06.2077 for period from 01.04.2015 to 30.06.2017 and O1.O7.2077 to 26.71-2020
respectively by declaring 'Ground Colemanite, B2O3 4Oo/o' as 'Boron Ore' as the
exemption was available only to 'Boron Ore'. Out of said goods, goods totally weighing
144 Mts totally valued at Rs. 50,73,264/- [Assessable Value] imported under Bills of
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Entry Nos. 645427 7 dated 13.01.2020 and 6548664 dated 20.07.2020 had been
seized being liable for conliscation under Section 1 1 f (m) of the Customs Acl, 7962
which was subsequently released provisionally by the competent authority. Further,
ba-larrce goods weighing 2976 Mts totally valued at Rs. 10,36,69,O4O l- which were not
available for seizure had been imported in contravention of the provisions of Section
a6$l of the Customs Act, 7962. For these contraventions and violations, the
aforementioned goods fall under the ambit of smuggled goods within meaning of
Section 2(39) of the Customs Act, 1962 and hence I hold them liab1e for conliscation
under the provisions of Section 1 1 1(m) of the Customs Act, 1962 in as rnuch as by
wrongly availing the benefrt of Sr.No.113 of Customs Notilication No. 12/2012-Cus
dated 17.03.2012 as amended vide Notification No 28/2015-Cus dated 30.04.2015
and Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017, the Noticee had
wrongly claimed the goods imported to be Boron Ores.

29.4.3 As the impugned goods are found liable to conliscation under Section
1 1 1 (m) of the Customs Act, 1962, I find it necessary to consider as to whether
redemption fine under Section 125(1) of Customs Acl, 7962 can be imposed in lieu of
confiscation in respect of the imported goods, which are not physically available for
conliscation. Section 125 (1) of the Customs Act,7962 reads as under: -

"125 Option to pay fine in lieu of confiscation -

( 1) Wheneuer confiscation of ang goods b authorbed bU thi-s Act, the offtcer
adjudging it mag, in the case of ang goods, the importation or exportation
whereof b prohibited under this Act or under ang other laut for the time being in

force, and shall, in the co.se of any other goods, giue to the ouner of the goods

[or, u.there such ou-tner i-s not knoutn, the person from u..those possession or
custodA such goods haue been seiz,ed,l an option to pay in lieu of confiscation
such fLne as tlae soid offtcer thinks fit..."

29.4.4 1 lind that the Noticee has wrongly availed the benefit Sr.No.l13 of Customs
Notification No.I2/2O12-Cus dated 17.03.2012 as amended vide Notification No

28 /2O75-Ctts dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017
dated 30.06.2017. I rely on the decision in the matter of Weston Components Ltd. v.

Collector reported as 2000 tl 15) E.L.T. 278 (S.C.) wherein Hon'ble Supreme Court
has held that:

"It is contended by the learned Counsel for the appellant that redemption ftne
couLd. not be imposed because the goods u)ere no longer in the custody of the
respondent-authoity. It b an admitted fact that the goods tuere released to the
appeLlant on an appliration made bg it and on the appellant executing a bond.
Under these circumstances if subsequentlg it is found tltat the import uas not
uali.d- or that there was anA other inegulnritg uthbh utould entitle the custom.s

authoities to confi-scate tlrc said goods, then the mere fact that the goods Lttere

released on the bond being executed, would not take away the power of the
custorns autlnrities to Leug redemption fine".

ln view of the above, I find that seized 144 MTs of goods viz. "Ground
Colemanite, B2O3 4O%, Natural Boron Ore" appearing in Annexure A-5 imported vide

Bill of Entry No. Entry Nos. 6454271 dated 13.0i.2020 and 6548664 dated
2O.O7.2O2O totally valued at Rs. 50,73,264l- (RuPees Fifty Lakh, Seventy Three
Lakh, Tbo Hundred and Sixty Four only) which was subsequently provisionally
released on furnishing Bond and Bank Guarantee are liable for confiscation under
Section 111(m) of the Customs Act, 1962. Further, I find that the said Bond executed

for provisional release of said seized goods is required to be enforced and Balk
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Guarartee or security deposit of Rs 9,10,962/ -furnished thereof is also required to be

encashed.

29.4.5 I further find that even in the case where goods are not physically available
for confiscation, redemption fine is imposable in Iight of the judgment in the case of
M/s. Visteon Automotive Systems Indla Ltd. reported at 2018 (OO9l GSTL
O142 (Mad) wherein the Hon'ble High Court of Madras has observed as under:

23. Tlrc penalty directed against the importer under Section 112 and the

fine pogable under Section 125 operates in tuto different field.s. The fine
under Section 125 is in lieu of conftscation of the goods. The pagment
of fine folloued up bg payment of duty and other charges
leuiable, as per sub- section (2) of Section 125, fetches relief for
the goods from getting confi.scated. , By subjecting the goods to
paAment of dutg and other charges, the improper and irregular
tmportation is sought to be regularised, whereas, bg subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the goods
are saued from getting conftscated. Hence, the auailability of the goods
is not necessary for imposing the redemption fine. The opening
word.s of Section 125, "Wheneuer confiscation of anA goods is
authoised by this Act ....", brings out the point clearlg. The power

to impose redemption fine spings from the authoisation of confiscation
of goods prouided for under Section 11 I of the Act. When once power of
authorisation for confiscation of goods gets traced to the said Section 111 of
the Act, ue are of the opinion that the physical auailabilitg of goods rc not so
much releuant. The redemption fine s in fact to auoid such consequences
Jlowing from Section 1 1 1 onlg. Hence, the pdgment of redemption fine saues
the goods from getting confiscated.. Hence, their phgsical auailabilitg does
not haue any significance for imposition of redemption fine under Section
125 of the Act. We accordingLy ansu)er question No. (iii).

29.4.6 | also find that Hon'ble High Court of Gujarat by relying on this judgment,
in thc case of Synergy Fertichem Ltd. Vs. Union of India, reported in 2O2O (33)
G.S.T.L. 513 (cuj,), has held inter alia as under: -

174, ,...,. In the aforesaid context u)e mag rekr to ond relg upon a decisian of
the Madras High Court in the case of M/s. Visteon Automotiue Systems u. The
Customs, Exci-se & Seruice Tox Appell-ate Tibunal C.M.A. No. 2857 of 2011,
decided on 1lth August, 2O17 o18 G,S,T.L. 14 (Mad-.)1, wherein tle
foLlou-.ting has been obserued in Para-23;

"23. The penaltA directed against the importer under Section 112 and the
fine pagable under Sectbn 125 operate in two different fields. The fine
under Section 12 5 i.s in lieu of confrscation of tlrc goods. The paAment of jine
folloued up by pagment of dutg and other chorges leuiable, as per sub-
section (2) of Sectian 125, fetches relief for the goods from getting
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conftscoted. Bg subjecting the goods to paAment of dutg and otler charges,
the improper and inegular importotion is sought to be regularised, whereas,
by subjecting the goods to paAment of fine under sub-section (1) oJ Section
125, the goods are saued from getting confiscoted. Hence, the auailabilitg of
the goods is not necessary for imposing the redemption fine. The opening
words of Section 125, "Wheneuer anftscation of anA good.s is authorised bg
thb Act....", bings out the point cLeorlg. The poLuer to impose redemption
fine spings from the authorbation of conftscation of goods prouided for
under Sectbn 1 I 1 of the Act. When once power of authorisation for
conftscatinn of goods gets traced to the sai.d. Section I I I of the Act, u.te are
of the opinion that the phgsical auaiLabiLifu of goods is not so much releuant.
The redemption flne is in fact to auoi-d. such consequences flauing from
Section 111 onlg. Hence, the paAment of redemption fine saues the goods

from getting confi-scated. Hence, their phAsical auailabilitg does not haue
ang significance for imposition of redemption fine under Sectton 125 of the
Act. We accord.inglg answer questbn No. (iii)."

775, We uould. llke to follout the d.ictum as laid, down bg the Mad.ras
High Court in Para-2?, reJerred. to abooe,"

In the present case, it is clearly appa-rent that the Noticee has wrongly availed
the benefit Sr.No.113 of Customs Notification No.72/2O72-Cus dated 17.O3.2012 as
amended vide Notification No 28/2015-Cus dated 30.04.2015 and Sr.No.130 of
Customs Notification No.50/2017 dated 30.06.2017 qdth clear intent to evade the
paJrment of duty. Therefore, the contention of the Noticee that in absence of
availability ofgoods, cannot be confiscated is not tenable.

In view of the above, I find that 2976 Mts of goods viz. "Ground Colemanite,
B2O3 4O%, Natura1 Boron Ore" appearing in Annexure A- 1 to A-6 (except goods
imported vide Bill of Entry 6454271dated 13.01.2020 and 6548664 dated 20.O7.2O2O
mentioned in Annexure-A-5) totally valued at Rs. 10,36,69,040/- (Rupees Ten Crore,
Thirty Six Lakh, Sixty Nine Thousand and Forty onlyl though not avail.able are

liable for confiscation under Section 1i 1(m) of the Customs Act, 7962.

29.5 Whether M/s. Sun Borax
provisions of Section 114A, of the

Industries are liable for penalty under the
Customs Act, L962?

29,5.1 I find that demand of differentia.l Customs Duty amounting to Rs 56,67,151/-
has been made under Section 28$l of the Customs Act, 1962, which provides for
demand of Duty not levied or short levied by reason of collusion or wilful mis-
statement or suppression of facts. Hence as a naturally coroliarlr, penalty is imposable
on the Noticee under Section 114A of the Customs Act, which provides for penalty
equal to Duty plus interest in cases where the Duty has not been levied or has been

short levied or the interest has not been charged or paid or has been part paid or the

Duty or interest has been erroneously refunded by reason of collusi.on or any wilful
mis statement or suppression of facts. Ifl the instant case, the ingredient of
suppression of facts by the Noticee has been clearly established as discussed in
foregoing paras and hence, I frnd that this is a fit case for imposition of quantum of
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consolidated in Annexure-A7 to Show cause Notice as detailed in Annexures attached
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pena.lty equal to the arnount of Duty plus interest in terms of Section 114A ibid.

29.6 Whether M/s. Sun Borax Industries are liable for Penalty under the
provisions of Section Ll2lal I L12 (bf' of the Customs Act, 1962?

29.6.L I find that fifth proviso to Section 114A stipulates tl1at "where any penalty has

been levied under this section, no penalty shall be levied under Section 112 or Section
114" Hence, I refrain from imposing penalty on the Noticee under Section 112 of the
Customs Act, 1962 as penalty has been imposed on them under Section 1i4A of the
Customs Act, 1962.

29.7 Whether M/s. Sun Borax Industries are liable for penalty under the
provisions of Section 114AA of the Customs Act, L962?

29.7,2 I hnd that Noticee was well aware that goods viz. "'Ground Colemanite, B2O3
4oyo' " imported were actuaJly 'concentrate of Boron Ore', however, they falsely mis
classified under Customs Tariff Item No. 252aOO9O instead of merit classification
under Tariff Item No. 25280030 and intentiona-Ily declared Sr.No.113 of Customs
Notification No.72/2O12-Cus dated 77.03.2072 as amended vide Notification No
28l2015-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017
dated 30.06.2017 in Bill of Entry with clear intent to evade the payment of duty and
contravened the provision of Section 46 l4l ol the Custom Act, 1962 by making /alse
declarations in the Bill of Entry,. Hence, I find that the Noticee has knowingly and
intentionally mis declared the fa.lse/ incorrect description of goods and its Tariff Item
No. arrd Notification No. in respect of imported goods. Hence, for the said act of
contravention on their part, the Noticee is liable for penalty under Section 114AA of
the Customs Act, 1962.

29.7.3 Further, to fortify my stand on applicability of Penalty under Section 114AA of
the Customs Act, 7962,1 rely on the decision of Principal Bench, New Delhi in case of
Principal Commissioner of Customs, New Delhi (import) Vs. Global Technologies &
Research (2023)4 Centax 123 (Tri. Delhi) wherein it has been held that "Since the
importer had made false declarations in the Bill of Entry, penaltg utas also conectly
imposed under Sectton I 14AA bg the originaL authoity".

29,8 Whether M/s. Sun Borax Industries are liable for penalty under the
provisions of Section 117 of the Cuatoms Act, L962?

29,4,L I find that Show Cause Notice a.lso proposes Penalty under Section 117 of the
Customs Act, 1962. Section 117 of the Customs Act, 7962 reads as under:

117. Penolties for contrauentbn, etc., not expresslg mentioned.-Ang person who
contrauenes ang prouision of this Act or abets ang such contrauentbn or uho faib to
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Noticee M/s. Sun Borax Industries under Section 114AA of the Customs Act, 1962.
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ang mateial particuLar, in the transaction of ang business for the purposes of tl:.b Act,
shaLl be Ltable to a penaltg not exceeding fiue times the ualue of goods."



complA uith anq prouision of thi.s Act with uhich it was his duty to complg, where no
express penaltg is elseuhere prouid.ed. for such contrauention or failure, shatl be liable to
a penaltg not exceeding [one lakh rupees].

I frnd that this is a general pena.lty which may be imposed for various
contravention ald failures where no express pena-lty is elsewhere provided in the
Customs Acl, 1962. In present case, since express penalty under Section 114 A of the
Customs Act,1962 for short paJrment of duty by reason of wilful mis-statement and
suppression of facts, and penalty under Section 114AA of the Customs Act, 7962 for
fa-1se declaration in Bills of Entry have already been found imposable as discussed
herein above. Therefore, I hold that Penalty under Section 117 of the Customs Act, is
not warranted and legally not sustainable.

30. Whether, Penalty Section 112(a) & (b), Section 114AA and Section 117 ofthe
Customs Act, 1962 should be imposed on Shri Ketan Manhar Shah, Partner of
M/s Sun Borax Industries?

3O.1 I Iind that Shri Ketan Manhar Shah , Partner of M/s. Sun Borax Industries was
responsible for import and involved in deciding the classification of the imported
'Ground Colemanite B2O3 4oyo'and also in approving mis- classification of the same
under Customs Tariff Item No.25280090 in the Bills of Entry arid thereby wrongly
claimed the benefit of Sr.No.113 of Customs Notilication No.72/2O12-Cus dated
17.O3.2O72 and Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017
treating the imported goods as "Boron Ore' inspite of having the knowledge that the
subject goods was 'Concentrate of Calcium Boron Ore'ald its merit classification was
2528OO3O. Thus his act and omission rendered the goods liable for confiscation under
Section 111 (m) of the Customs Act. 1962 and thereby Shri Ketan Manhar Shah ,

Partner rendered himself liable for penal action under Section I 12 (a) (ii) of the
Customs Act,l962.

3O.2 I also find that the Show Cause Notice proposes to impose penalty on Shri
Ketan Manhar ShaJ:, Partner of M/s. Sun Borax Industries under Section 114AA of
the Customs Act) L962.

30,2.1 I hnd that Shri Ketan Manhar Shah, Partner of M/s. Sun Borx lndustrles in
his statement recorded on 26.10.2020 lras specifically stated that 'Ground
Colemanite'is used in manufacture of Ceramic Glaze Mixture commonly known as Frit
as such without any processing Further, he stated that they imported 'Ground
Colemaaite (Calcium Borate) B2O3 4Oo/o' oI M/s Etimaden, Turkey by declaring it as

"Ground Colemanite, B2O3 4O%, Natural Boron Ore" as declared in ail import
documents of their supplier M/ s Asian Agro Chemica-ls Corporations, U.A. E. since
April 2015. Further, Shri Ketan Marthar Shah, Partner in his statement dated
26.10.2020 at reply No. 6 to Question No- 6 regarding whether Ore can be used

directly without any process, he categorically stated that " HLsarcik colemnite of Eti-
Maden, Turkeg from M/s Asion Agro ChemicaLs Corporatton 11F-O9, Amenitg Center

Totuer-2, AlJozzra Al-Hamra, RAS Al Khaimah, United Arab Emirates uhich is in lumps

form and abo used in the manufachre of Ceramic Glaze Mixture commonlg knotun as

Fit for u-thtch Ground Colemnite is u,sed and he u.tas autare that the Hisarsik colemnite

being in lump Jorm, it is being ftrst processed before using for manufacture of Ceraminc

Glnze Mixture rrherea-s there wo.s no such need in the cose of Ground Co\emnite, tt being

a reftned product. " Further, on being asked, he categoricaJly stated that they
classified under CTH 2528OO9O so because their supplier claimed as per a1l their
documents that Ground Colemalite, B2O3 4O/", Natural Boron Ore was to be

classified under CTH 25280090 and they were simply classifying under the same
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heading since long and claiming the benefit of Notification. I find that from the Product
Technica.l Data Sheet of "Ground Colemanite", no where it has been mentioned as

'Natural Boron Ore', however inspite of having the knowledge that impugned goods

was actually 'Concentrate of Boron Ore' they have mentioned/declared the description
of the imported goods as "Ground Colemanite, B2O3 4O%, Natura-l Boron Ore" with
clear intent to evade the palrment of Customs duty by wrong availment of benefit of
Sr.No.113 of Customs Notification No.12/2O12-Cus dated 77.O3.2012 artd Sr.No.130
of Customs Notification No.50/2017 dated 30.06.2017 contravened the provision of
Section a6 $l of the Custom Act, 7962 by making fa-lse declarations in the Bill of
Entry,. Hence, I hnd that the Shri Ketan Manhar Shah, Partner of M/s. Sun Borx
Industries has knowingly and intentiona-1ly made, signed or caused to be made and
presented to the Customs authorities such documents which he knew were fa-lse and
incorrect in respect of imported goods. Hence, for the said act of contravention, Shri
Ketan Manhar Shah, Partner of M/s. Sun Borx Industries is lable for penalty under
Section 114AA of the Customs Acl,7962.

3O,3 I also find that Show Cause Notice proposes penalty under Section 117 of the
Customs Act, 7962 on Shri Ketan Manhar Shah, Partner of M/s. Sun Borx Industries.
From the Iindings as discussed in Para 30.1 & 30.2 hereinabove, Penalty has been
held imposable under Section I 12 (a) (ii) of the Customs Act, 1962 for the act and
omission on the part of Shri Ketan Malhar Shah, Partner of M/s. Sun Borax
Industries which rendered the goods liable for confiscation under Section 111 (m) of
the Customs Act, 1962 ald Penalty under Section 114AA found imposable for false
declaration in Bi1ls of Entry. Since, specific penalty under Section 1 12 (a) (ii) of the
Customs Act, 7962 & 114AA of the Customs Act, 1962 for contravention of Section
11 1 (m) and fa-1se declaration in Bilis of Entry has found imposable, I do not find it
worth to impose penalty under Section 117 of the Customs Act, 7962 which is for
contravention not expressly mentioned.

31. In view of the discussions and findings in paras supra, I pass the following
order:

::ORDER::

31.1 I reject the classilication of tariff item 25280090 declared as "Ground Colemanite

lB2O3 4oo/o) Natural Boron Ore" imported by M/s. Sun Borax Industries which are
given in the Bills of Entries, as mentioned in Annexures A-7, A-2, A-3, A-4, A-5 & A-6
to the Show Cause Notice and hold that the subject goods be correctly classified under
Customs Tariff Item No. 25280030 of the First Schedule to the Customs Tariff Act,
1975(51 of 1975) as "Concentrate of Ca.lcium Borate".

31.2 I disallow the benefit of the exemption of Basic Customs Duty (BCD) under (i)

Notification No.l2 /2O72-Cus dated 77.O3.2O72, as amended (Sr. No. 113) (till
30.06.2017) and (ii) Notification No.50/2017-Cus dated 30.06.2077, as amended (Sr.
No. 130) (O1.O7.2077 onwards) to M/s. Sun Borax Industries.;

31.3 I confirm the demand of Differential Customs Duty arnounting to Rs. 56,67,151/-
(Rupees Fifty Six Lakh, Sixty Seven Thousand, One Hundred alrd Fifty One Only) as
detailed in Annexures A-1, A-2, A-3, A-4, A-5 & A-6 ald consolldated in Annexure-A7
to the Show Cause Notice, leviable on Boron Ore Concentrate imported by M/s. Sun
Borax Industries declaring as Natural Boron Ore issued under Section 28(4) of the
Customs Act, 1962 under the provisions of Section 28(8) of the Customs Act, 1962 and
order to recover the same.
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31.4 Interest at the appropriate rate sha-lI be charged ald recovered from M/s. Sun
Borax lndustries, under Section 28AA of the Customs Ac1,7962 on the duty confirmed
hereinabove at Para 31 .3 above.

31.5 I vacate the protest lodged by M/s. Sun Borax Industries arrd Customs Duty of
Rs.5,01,496/-(Rupees Five Lakh, One Thousand. Four Hundred and Ninety Six only)
paid under protest towards their differential Duty liability stands appropriated arrd
adjusted against the above confirmed Duty liabilities.

31.6 I hold the seized 144 MTs of goods viz. ""Ground Colemanite, B2O3 4Oo/o, Natural
Boron Ore" appearing in Annexure A-5 imported vide Bill of Entry No Entry Nos.
645427 7 dated 13.01.2020 and 6548664 dated 20.01.2020 totally valued at Rs.
50,73,2641- (Rupees Fifty Lakh, Seventy Three Lakh, fko Hundred and Sixty
Four only! liable for confiscation under Section 111(m) of the Customs Act, 1962.
However, I give M/s. Sun Borax Industries, the option to redeem the goods on
payment of Fine of Rs. 5,OO,OOO/- (Rupees Five Lakh only) under Seclion 125 of the
Customs Acl, 7962.

31.7 I order enforcement of the Bond and Bank Gua.irantee or security deposit of Rs

9,10,962/-furnished for provisional release of the seized goods weighing 144MTs
imported under Bills of Entry Nos. 6454271 dated 13.01.2020 and 6548664 dated
20.Ol.2O2O and the same should be appropriated towards the above redemption Fine
as mentioned in Para 31.6 above.

31.8 I hold t}re 2976 MTs of goods viz. "Ground Colemanite, B2O3 4O%, Natura-l
Boron Ore" appearing in Annexure A- 1 to A-65 (except goods imported vide Bills of
Entry Nos. 645427 7 dated 13.01.2020 arrd 6548664 dated 2O.OI.2O2O mentioned in
Annexure-A-5) tota-11y vaJued at Rs. 1O,36,69,o401- lRupees Ten Crore, Thirty Six
Lakh, Sixty Nine Thousand and Forty only) liable for confiscation under Section
1 1 1(m) of the Customs Act, 7962. However, I give M/s. Sun Borax Industries, the
option to redeem the goods on payment of Fine of Rs.5O,OO,OOO/- lRupees Fifty
Lakh only) under Section 125 ofthe Customs Act, 1962.

31.9 I impose pena.lty of Rs. 56,67,151/- (Rupees Fifty Six Lakh, Sixty Seven
Thousand, One Hundred and Fifty One Only) plus penalty equal to the applicable
interest under Section 28AA of the Customs Act, 7962 payable on the Duty demanded
and conflrmed above on M/s. Sun Borax Industries under Section 114A of the
Customs Act, 7962 in respect of Bills of Entry detailed in Show Cause Notice.
However, I give an option, under proviso to Section 114A of the Customs Act, 1962, to
the Noticee, to pay 25o/o of the amount of total penalty imposed, subject to the payment
of tota.l duty amount and interest confirmed and the amount of 25o/o of penalty
imposed within 30 days of receipt of this order.

31.10 I refrain from imposing any penalty on M/s. Sun Borax Industries under
Section 112(a) & (b) of the Customs Act,1962.

31.11 I impose a penalty of Rs.5,OO,OOO/- (Rs. Five Lakh only) on M/s. Sun Borax
Industries under Section 1 14AA of the Customs Act,7962.

31.12 I refrain from imposing any penalty on M/s. Sun Borax lndustries Bharuch
under Section 117 of the Customs Act,l962.

31.13 I impose a penalty of Rs.5,OO,OOO/- (Rupees Five Lakh only) on Shri Ketan
Manhar Shah, Partner of M/s. Sun Borax Industries under Section 112(a)(ii) of the
Customs Act, 1962.
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31,14 I irnpose a penalty of Rs.5,OO,OOO/- (Rs. Five Lakh onty) on Shri Ketan
Manhtrr Shr*r, Partner of M/s. Sun Borax Industries undcr Scction 114AA of thc
Cusroms ./\ct, 1962.

31.15 I refrain from imposing any penalty on Shri Ketan Manhar Shah, Partner of
M/s. Sun Borax Industries under Section 117 of the Customs Act,l962.

32. 'll-ris order is issued without prejudicc to any othcr action that ma,v bc takcn undcr
the prowisi.ons of the Customs Act, 1962 and Rules / t?egulation s frarncd thcrcundcr or
any other law 1or the time being in force in the Republic of lndia.

33. The Show Cause Notice No. VIII/ 10-09/Pr Cornmr/O&A/2O2O-2ldated
08.01.2021 is disposed off in above terms.

e_A...O
6-o'*

To,

(Shiv Kumar Sharma)
Principeri Conr m issionr:r

DIN :2024067 1 MNOOOO999BEO

F. No. VIII/ 10-09/Pr Commr/O&A/2O2O-21. l)atc: 27 06 2024

BY Speed Post / Email

1. M/s Sun Borax Industries,
Plot no. 15, Trimul Ind. Estate, Vadsar-Air Force Road, Khatraj, Tal. Kalol,
Gandhinagar-382721 (Registered office at 15, Ankur Complex, Nr. Ankur tsus
Stand, Naranpura, Ahmedabad-3800 I 3)

2 Shri Ketan Manahar Shah,
Partner of M/s Sun Borax Industries,
Plot no. 15. Trimul Ind. Estate, Vadsar-Air F'rrrcc Road, Khatraj, 'l'al, Kalol,
Gandhinagar-382721

Copl' to:-

'l'he Chicf Commissroner of Customs, Gujarat Custonrs Zont:, Ahmeclabad
The Additional Commissioner, Customs, TRC, HQ, Ahrrrcdab:rd.
Thc Dcputy Commissioner of Customs, Customs llousc I Iazira, Surat
1-he Superintendent, System, Customs, HQ (in PDF forrnat) lor up)oading thc ordcr
on the website of Ahmedabad Customs Commissioncratc
Gr.rerd File.

1.

2.

3.
4.
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