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Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-41-2O25-26 dated
24.L2.2O25 in the case of M/s. Bharat Parenterals Ltd. 0EC-34000O0744), Survey
No. 144 & 146, Village-Haripura, Tal-Savli, Dist-Vadodara, Gujarat-391 52O.

ft-< q66, o1 q-o qPi M qrfi t, gs qmqd edrT & ftq B'{o. q'{H o1 qrfr B r

ERTqTT{d ..-

Passed by :-

1

2

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

eu e,nlcr A GfsEE +t€ rfr qR fs oire{r o1 erR t fic qr6 + ftd{ fiqr E-tr, ts-flrE {@.
\j?i +dr6{ qftffq qqrle-flur, Gr6rrErsr ta o1 w qreqt & fure o{fid f,{ sqrdr el
etfi-o vorq-o rfuqrc, frqr {cE-, B-€Ia {@. (rd Q-srf,-{ erfifrq a[ql[f{-{q, gs$ cfsd,
E-gcrfr rrfi, ffiEq {rR go }. srq i, ffitn +w, Gr{rr{dr, sr6rcrcira-38o oo4 fr1
vdf}aetSsGqr

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Serrrice Tax
Appellate Tribuna-l, 2nd F1oor, Bahumali Bhavan, Nr- Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. sfrI Gtfi-o qrsq S. S.q.e i ErR{d +1qrfr aftqr aew Sqr {-to 1orfi-o1ffi,
I e8 2 & frqq 3 fu gq frqq (2 ) fr ftfrffg qRdr Ertr E€reR' fuq wct r sdil .rftd o1 sR
qfridfr ErBd fuqr qrq dqr fus qTtq b fu€-d c{fi-d ol rr€ d, g-fl+1 fr B-.r+ d qf&fl
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€'d,J 01 qrs g+i Q an t o-e \16 qfr qcrFrd +fr srRl r rrfif, t s q.Ed sS eRrilq ln
qn qM"i sritrd fuq qri qlFc 

r

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall
be hled in quadruplicate and shall be accompanied b1. an equal number of
copies of the order appealed against (one of which at least shall be certified
copy). AIl supporting documents of the appeal should be forwarded in
quadruplicate.

4. i{ftf, ffi ad o.r fuflq qti sr+o }' enER snE-d t, qR qRdt C Erfr{d ol qrsrft aqr
ssb srq fus sneql +. ft-€-s i{fi-d a1 .r$ A, ts-s+1 fi sd-+ d qFili {iflq 61 q|\rlfr (.€r{i
toctE ccfiqcrfurdqfr&fir

4. The Appeal including the statement of facts and the grounds of appeal shall be
frled in quadruplicate and sha-lI be accompanied by an equal number of copies
of the order appealed against (one of which at least shall be a certifred copy.)

s. 3{fid or qT, eiffi grq-dr frd fr drn Cd {S qGfq \rd fu-S .16 e{rdr E-fiq } ft-{r g{fi-f,

A onuil & sE sftffe oialid frq165+ aGe qd tt 6Ruil sl Fqr{-sru Fcifrrd 6-t-{r
ilFsr

5. The form of appeal shall be in English or Hindi ald should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6.

fr-qwwnr

6. The prescribed fee under the provisions of Section 729A oI the Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

7. {q onecr + fuG-d fiq1go., sfrrd {-tr q?i €-dr6-i eifi-frq qqfuorur fr Eo. & z.sz
q-6i {-tr c{trqr {o. \r?i q-rcnr ol kdrc e strrsl g{qHr q6i rft6 gurar 5 slit frflq 3
s{fr uildrl 6rb 3{fi-d fr1 qr sr6-fr t r

7. An appeal against this order shall lie before the Tribuna-I on paJ,,rnent of 7.5o/o of
the duty demanded where dutlr or duty ald penalty are in dispute, or penalty,
where penalty alone is in dispute".

8. qrqRrrr {-tr- sfqFisc, 1870 &-sidlfd furfrd fuS rf{-sR ridfl fuq rr{ entqr 61qfr q{
sqgffi qrqrcq gtr. tro-e orn d+ aGu r

8. The copy of this order attached therein should bear al appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Car.rse Notice No. VIII/ 10-31/Pr.Commr./O&A 12024-25 dated
L1.O6.2O25 issued by the Principal Commissioner of Customs, Ahmedabad to
M/s. Bharat Parenterals Ltd. (IEC-340OOOO7441, Survey No. 744 & 146, Village-
Haripura, Tal-Savli, Dist-Vadodara, Gujarat-391 520.
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BRIEF FACTS OF THE CASE:

M/s. Bharat Parenterals Ltd., having IEC No. 34OOOOO744,
situated at Survey No. 144 & 146, Village-Haripura, Tal-Savli, Dist-Vadodara,
Gujarat-39l 520 (hereinafter referred to as 'the Importer' for the sake of
brevity) had imported "POTASSIUM CLAVULANATE wlTH
MICROCRYSTALLINE CELLULOSE/SILICON DIOXDE (1:1) - I.P, E.P'
classifying under Customs Tariff ltem 30039090 of the Customs Tariff Act,
1962, avalJ:rng benefit of paying dufi @l2ok (BCD O%+SWS O%+IGST l2%ol vide
Bills of Entry (mentioned in TABLE-C of the show cause notice) from
Ahmedabad Air Cargo Complex (INAMD4).

2. As per Sr. No. 62 of Schedule ll, l2%o IGST is leviable on goods
falling under Customs Tariff Heading 30O3 provided the goods is for
medicament for therapeutic or prophylactic uses not put up in measured doses
or in forms or packing for retail sale. In respect of "Al1 organic chemical other
than Gibberellic acid" falling under Chapter 29, IGST is leviable @ l8o/o as per
Sl. No.4O of Schedule III of IGST (Rate) Notifrcation. Further, as per Note 1(e) of
Chapter 30, this chapter does not cover "Preparation of heading 3303 to 3307,
even if they have therapeutic or prophylactic properties." Furthermore, as per
Note 1(a) of Chapter 29, this chapter applies to "Separately chemically defined
organic compound, whether or not containing impurities."

3. Pharmaceutical preparations intended
for human or veterinary use, presented in their finished dosage form
include, materials used in the preparation and/or formulation of the hnished
dosage form. Microcrystailine cellulose (MCC) because of its characteristics
and grades, it is available for various requirements and its physical properties
that help in different uses. MCC is used as pharmaceutical excipient, can be
utilized as a bulking agent, disintegrate, binding agent, lubrication, and giidant
other than being a stability enhancer and an auxiliary suspending agent. It can
be utilized as a part of the direct pressure of most medications and helps in
cost cutting of material, capital, machinery and men. Its regularly expanding
applications in medicate look into incorporate its utility in the prompt
discharge of medicine, in any form such as tablets, oral fluids, organoleptic
upgrades as in chewable and mouth dissolving tablets, hostile to reflux,
furthermore, nutraceuticals. Silicon dioxide (also known as colloidal silicon
dioxide). In the pharmaceuticai industry, has many uses in tablet-making,
including as an anti-caking agent, adsorbent, disintegrate, or glidant to allow
powder to flow freely when tablets are processed. Hence, Microcrystalline
cellulose (MCC) & Silicon dioxide are used as pharmaceutical preparations.

4 . On verification of documents (Technical write up) uploaded by the
importer, it was noticed that the imported item (Potassium clavulanate with
microcrystalline cellulose/ silicon dioxide ( 1 : 1) IPEP) was input for
manufacturing of finished product (Amoxyllin & clavulanate potassium tablet
usp). Thus, it was raw material imported for manufacture of finished product.

5. The CERA vide LAR No. lll2O2O-21 dated O4.O3.2O21 for the
period July-2020 to September-2O2O, raised an objection that on verification of
bills of entry (mentioned in TABLE-A hereunder), it was noticed that the items
imported were "Potassium Clavulanate with Microcrystalline Cellulose/ silicon
dioxide" it merits classihcation under Customs Tariff ltem 2941909O being
input used for manufacturing of medicament. Further, imported item consists
only one input Potassium Clavulanate used for therapeutical or prophylactic
uses, hence it does not merit classihcation under Customs Tariff Heading
3003. Hence item imported merits classification under Sl. No. 40 of Schedule
III - where IGST is leviable @ 18% on goods which are not specihed under
Schedule I, II, IV& V of the schedule.
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sl

No.
BE No BE Date

lnvoice
No.

Item
No.

Item Desc Assess Val

7945600

IGST Pa id

@12%

IGST

Paya b le

@18%

I

8089014 06-07 -20 1 1

POTASSIUM

CTAVULANATE

WITH

M ICROCRYSTALLIN E

CELLU LOSE (1:1)

I.PE.P. 953472

2

8373660 04-08-20 1 1

POTASSIUM

CLAVULANATE

WITH SILICON

DIOXIDE (1:1)

t. P., E. P. 4748640 5 6983 7 854755

3

8618901 28-08-20 1 1

POTASSIUM

CLAVULANATE

WITH SILICON

DlOxlDE (1:1)

t. P., E. P. 3157 440 3 78893 568339

Total 1585:1t;80 1902202 2853302

TABLE.A

6. Further, during the course of veri{ication/ scrutiny of Bills of Entry
on the basis of aforesaid CERA objection for the period from 01.10.2020 to
30.11.2024, it has been observed that the importer also filed Bills of Entry
(Mentioned in TABLE-B hereunder) under Customs Tariff Item 30039090
having items as mentioned in TABLE-B and paid d.,ty (a l2o/o (BCD O%+SWS
0%+IGST l2Vol. As per the CERA objection, the goods are classifrable under
Customs Tariff Item 29419090 and attract IGST @18%.

TABLE.B

Assess Val

7664800

sl.

No
BE No BE Date

lnvoice
No.

Item
No.

IGST Paid

@72%

IGST

Payable

@78%

1, 2933041 27 -02-27 1 1

POTASSIUM

CLAVULANATE

WITH

M ICROCRYSTALLIN E

CELLU LOSE (1:1) l. P,

E.P

9197 7 6 1379664

2 3040497 06-03-21 1 1

POTASSIUM

CLAVULANATE

WITH

M ICROCRYSTALLIN E

CELLU LOSE (1:1) l. P,

E.P

45113 60

38532 00

553363

3 4t50478 01-06-21 1 1

POTASSIUM

CLAVULANATE

WITH

M ICROCRYSTALLIN E

CELLU LOSE (1:1)

t. P., E. P.

462384 693576

4 4150478 01-06-21 1 2

POTASSIUM

CLAVULANATE

WITH SILICON

DlOxlDE (1:1) 1.P.,

E. P.

770640 92477 138 715
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77 -O7 -2t 7 7 4704960 564595 846893

7. A letter bearing F.No. HM-8-14-2OlACClCRAl2l-Gr-5 dated
03.O2.2021 in respect of LAR-1ll2O2O-21 dated 04.03.2021 was issued to the
importer for payment of duty along with interest. In reply to the above letter the
importer vide their letter dated lO.O2.2O2l, submitted that:-

Thi.s has reference to gour qtery that the product attracts 18% IGST
occording to the IGST taiff uhereas 72o/o IGST is charged. In this
connectiory pleose refer to page no. 73 of GST tariff (attached) The HS code
of tLe product is 3003 tuhich mentioned in Certificate of Origin bg the
anstomer of Korea. The IGST taiff desciption of code 3003 is
"MEDICAMENTS (excluding goods of lrcading 30.02, 30.05 or 30.06)
considering of tuo or more constituents which haue been m*ed together
for therapeutic or prophgloctic uses, not put up in measured dosses or in
forms or packing for retail sale". The actual product is a 'mixture for
theraphttic use and is a bulking (not is measured dosage or packing).
Hence, it attracts 12% IGST uhich is ightlg charged.

7 .1 Further, another letter bearing F.No. HM-8- I 4-2O I ACC I CRAl2l-
Gr-5 dated 11.06.2021 was issued to the importer for payment of differential
duty along with interest. In reply, the importer vide their letter dated
78.06.2021 submitted that:-

We haue paid IGST 12o/o. CERA Audit Party is of the uieu that IGST @12%
is not payable as per Sr.No. 62 of Sclrcdule II of Notification No. 1/2017-
Integrated Tax (Rate) dated 28.06.2O17. The said entry is giuen below for
reference:

S
I[o.

Chapter /
Heading /
Subheading /
Taiff item

Description of Goods

62 3003 Medicaments (excluding goods of heading 3O.O2,
3O.05 or 3O.O6) consisting of tu)o or more
constifi,Lents uhich haue been mixed togetter for
tLerapeutic or prophylactic uses, not put up in
measured doses or in form.s or packings for retail
sale, including Aguntaedic, Unan| siddho,
Lwmoeopathic or Bio-clrcmic systems
medicaments

POTASSIUM

CLAVULANATE

WITH

M ICROCRYSTALLIN E

CELLULOSE (1:1)

r. P., E. P.

6 47724L4 77 -07 -2L 1

POTASSIUM

CLAVULANATE

WITH SILICON

DIOXIDE (1:1) 1.P.,

E.P

47 04960 564595 846893

1

POTASSIUM

CTAVULANATE

WITH

M ICROCRYSTALLIN E

CELLULOSE (1:1)1.P,

E.P

57 61594 6913 9 r. t037087

Total 32071514 3848582 5772A72
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S
-l[o.

Chapter /
Heading /
Subheading /
Tariff item

CERA Audit partA proposes classification of goods under CTH 29419090
as inputs used for manufactuing of medicament and proposes pagment of
IGST @18% against Sl.No. 4O of Schedule III of notification No. 1/2017-
lntegrated Tax (Rate) dated 28.06.2017. TlLe said entry reads a.s under:

Desciption of Goods

All o anic chemicals otter thart iberellic acid

We haue filed Bill of entry claiming cla-ssification under CTH 3OO39O9O
and the Bills of Entry uere finallg assessed by follouting proper procedure.
Unless the technical reasons are giuen to us os to tt tlty the said goods fall
under CTH 29419090 (as proposed bg gou) it tuill not be possible for us to
properlg explain the case.

The term "Medicine" or "Drugs' haue not been defined under GST Act.
Therefore, ue need to consider tlrc definition "Drugs" giuen in Drugs and
Cosmetics Ac| 194O. Section 3(b) of the Drugs and Cosmetics Act, 1940
defines a "dru7" in the follouing terms:

"(i) All medicines for internal or extemal use of human beings or
animals and all substances intended to be used for or in tLe diagnosis,
treatment, mitigotion or preuentions of ang disease or disorder in
human beings, or animols, including preparations applied on human
bodg for the purpose of repelling inseds like mosquitoes;

Clause (i) of Section 3(b) defines o 'drug' as oll medicines for internal or
erternal use of human beings or animals and all substances "intended
to be used for or in the disgnosis, treatment, mitigation or preuention of
ang disease or disorder in human being, or animals", including
sp ecified pre p ar ations.

The bulk drugs are raw material / ingredient o.f phannaceutical and
they are tLe Actiue Phannaceutical Ingredients (i.e. API) of the
medicine. In other words, it is tle substance responsible for the product
being a medicine. TLrc bulk drug uould ineuitablg remain tLe same as
it is the identity of the medicine. Wlen tLe bulk drug is absent, the
product is no longer a medicine and uhen it is changed. it is a neut
medicine. Bulk dugs is not defined in GST, therefore- in common
porlance u,e can sag that Bulk drugs is basicallg an Actiue
Pharmaceutical Ingredients (API) meaning anA pharmaceutical,
chemical, biological or plant product, tuhich is used as such or as an
ingredient in ang formulation.

It is therefore submitted that Potassium Clanrulanate uith Microcrystaline
Cellulose (1:1lIP.E.p and Potassium ClorruIanote uith Silicon Dioide (1:1)
I.P.E.P are couered under CTH 3OO39O9Oand attract IGST @,, 12% uide
Sr.No. 62 of Schedule il of Notiftcotion No.1/2O17 Integrated Tax (Rate)
dated 28.6.2017.

Neither CERA Audit PartA nor in gour letter, no technical or scientific
euidence has been prouided as to hotD the impugned goods uiz. Potassium
Clotrulanate uith Microcrystalline Cellulose (1:1)- I.P.E.P and Potassium
Clanrulanate uith Silicon Dioxide (1:1) I.P.E.P, fall under CTH 29419O9O (as
proposed by gou) on place of CTH 3OO39O9O (as claimed bg us). As you
o.re ou)are classification of goods cannot be determined based on general
perception and there is a manner and method to determine classification of
goods.

Page 5 of 29
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In uieut of tlrc aboue, it is submitted that paAment of IGST 12%
impugned goods is proper and correct.

on

8. The reply is not accepted by the department as Chapter -29 ol the
hrst schedule of Customs Tariff Act, 1975, covers all the Organic Chemical,
except the exclusions provided in chapter notes. Further, the Customs Tariff
Heading 2941 covers the Antibiotics. As per the literature available on the
various websites, in chemistry, the deflnition is based solely on chemical
structure and very few exceptions a chemical is classihed as organic if it
contains at least one carbon atom, regardless of its source (source

organic-really-mean/). The Chemical formula of imported goods i.e. Potassium
Clavulanate with Microcrystalline Cellulose (1:1) LP.,W.P, is C8H8KNO5
(source: https: / /www. simsonpharma.com / product/ potassium-clavuianate-
microcrystalline-cellulose- 1 - 1 ) As per the literature available on Clavulanate,
'Clavulanate is used as an inhibitor of bacterial p-lactamase enzymes. It is
produced by the fermentation of Streptomyces clavuligerus. It has weak
antibacterial activity when used alone but is very active when used with
amoxicillin. With Amoxicillin, it is used to treat infections caused by Staph.
aureus, Bacteroides fragilis, H. influerza and E. coli. It has been used to treat
acute bacterial sinusitis in children and chronic adenotonsiilar hypertrophy."
(source: https:/ /www. sismaaldrich.com/ IN / enlproduct/ sisma/ c9874). In view
of the above, it can safely conclude that the imported goods are organic
chemical having antibiotic properties. Hence, the imported goods is rightly
classifiable under CTH 2941 and under Customs Tariff Item No. 29419090 as
uothers".

9. Further, the importer availed benefrt of Notihcation No. 152/2009-
Customs dated 31.12.2009 in Bills of Entry (as mentioned in TABLE-A and
TABLE-B), wherein, the Basic Custom duty was exempted when imported from
Republic of Korea. However, it has been noticed that under FTA benefit,
Country of Origin certificates (issued by the Korea chamber of commerce and
Industry) are for Customs Tariff Heading 3003, whereas, the Bi1ls of Entry (as
mentioned in TABLE-A and TABLE-B) are correctly classifiable in Customs
Tariff ltem 29419090.

9 .l Therefore, the beneht under Notihcation No. 152 / 2009-Customs
dated 31.12.2O09 is not available to the Importer in Bills of Entry (as
mentioned in TABLE-C) and duty @27.7350/" (BCD @7.5% + SWS @10% + IGST
@I8o/o) is applicable on imported goods under Customs Tariff Item 29419090.
In view of the above, the Importer is liable to pay total differential duty to the
tune of Rs.75,4O,712/- (Rupees SeventSr Five Lakh, Forty Thousand, Seven
Hundred and Twelve Only).

TABLE.C
sl

No.

BE No BE Date
lnvoice
No.

Item
No.

Assess Val

Duty paid

@ 12%
(BcD @0%
+ SWS

@o%+
IGST

@12%l

Duty
Payable

@27.735%
(BCD

@7.5% +

sw5
@LO%+
IGST

@78Yol

Differentia I

Duty

06-07 -20 1 1 7 945600 953472 220371,2 !250240

2 1, 1 747798

3 8618901 28-08-20 1 1 3157440 3 7889 2.8

4 293304L 21-02-21- 1, 1 7 664800 919776
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5 3040491 05-03-21 1 1 4511350 553 353.2 7218951 125591
6 41,5047 8 01-06-21

01-06-21

1 1 3 85 3200 462384 106 8685 606301

7 41,5047I 1 2 770640 9247 6.8 21,3737 1,21,260

47 7241,4 1,7 -07 -27 1 1 4704960 564595.2 1304927 7 40325

9 471241,4 77 -07 -27 1 2 4704960 564595.2 1.304921 7 40325

10 651484L 25-06-23 1 t
Total

57 61-594 691391.3 1597978 9065 8 7

47923194 5750783.3 13291498 75407 12

10. With the introduction of self-assessment and consequent
amendments to Section 17, since April-2Of 1, it is the responsibility of the
Importer to correctly classify, determine and pay the duty applicable in respect
of the imported goods.

11. As per Section 17 of the Customs Act, 1962, an importer entering
arry imported goods under Section 46 of the Act shall self-assess the duty
leviable on such goocls. The government has placed huge reiiance on the self -
assessment made by the importer. It appeared that the said Importer had failed
to exercise their statutory obligation and paid duty at lower rate with an intent
to evade duty, by claiming benefit of wrong heading, which did not appear to be
available to them. It further appeared that all these material facts have been
concealed from the Department deliberately, consciously and purposely with an
intent to evade payment of applicable Customs duty. Therefore, in this case, all
essential ingredients exist to invoke Section 28(4\ of the Customs Act, 1962, to
demand the applicable differential duty which is short paid by them.

12. Consequently, the differential duty of Rs. 75,40,712/- (Rupees
Sevent5r Five Lakh, Forty Thousand, Seven Hundred and Twelve Only), as
detailed in TABLE-C shown above in preceding para is liable to be recovered
from the Importer under Section 28$) of the Customs Act, 1962 alongwith
interest in terms of Section 28AA of the Customs Act, 1962.

13. As per Section 111(m) of the Customs Act, 1962, any goods which
do not correspond in respect of value or in any other particular with the entry
made under the Customs Act, 1962 are liable for confiscation under the said
Section. Therefore, the said goods totally valued at Rs. 4,79,23,194/- imported
under Bills of Entry (as mentioned in TABLE-C) appeared to be liable for
confiscation under the provision of Section 1 1 1(m) and Section 1 1 1 (o) of the
Customs Act, 1962 in as much as the same have been imported by mis-
classifying under Customs Tariff Item 3O039090 in place of Customs Tariff
Item 29479O9O.

14. It appeared that the importer has mis-classified the goods in CTI
30039090 instead of Customs Tariff Item 29419090 and wrongly taken benefit
of Notification No. 152 / 2009-Customs dated 31.12.2009, which was not
available to them. Hence, the imported goods should be re-classilied under
Customs Tariff Item 29419090 and the benefit of Notification No. 152/2009-
Customs dated 3 1 . 12.2009 should be denied on the items as mentioned in
TABLE-C.

15. It further appeared that the Importer has knowingly and
intentionally with ulterior motive and by design, taken the benefit by mis-
classifying under CTI 30039090 in place of CTI 29419090. It appeared to be a
case of wilful mis-statement of classification based on end use of goods with
intention to avail ineligible beneht of the exemption to evade duty. Therefore,
the goods imported under the Bills of Entry mentioned above appeared liable
for confiscation under Section 111(m) and Section 111(o) of the said Act.

16. For these acts of omission and commission, the Importer appeared
to be liable to penalty under Section 1l2ll14A of the Customs Act, 1962 in as
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much as they have intentionally made and used false and incorrect declaration
/ statements / documents to evade payment of legitimate Customs duties as
discussed in the foregoing paras.

17 . Further, by these acts of the omission and commission of the
Importer, they appear to attract the provisions of Section 114AA of the said Act.
The importer has mis-classified the goods in question with intent to avail
undue beneht of lower rate of duty and thus the importer liable to penalty
under Section 114AA of the said Act.

18. Therefore, a Show Cause Notice bearing F.No. VI[/ 10-
31/Pr.Commr. /O&,A/2O24-25 dated 11.06.2025 was issued to the Importer
viz. Mls. Bharat Parenterals Ltd. (IEC No. 3400000744), Survey No. 144 &
146, Village-Haripura, Tal-Savli, Dist-Vadodara, Gujarat-391 520, asking them
to Show Cause to the Principal Commissioner, Customs House, Ahmedabad,
as to why:

(i) The imported goods should not be re-classified under Customs Tariff
Item 29419090 instead for Customs Tariff Item 30039090 and the
benelrt of Notification No. 152 / 2oo9-Customs dared 37.12.2009 should
not be denied on the items as mentioned in TABLE-C;

(ii) Total non-levied/ short-levied duty in respect of goods imported vide
bills of entry as detailed in TABLE-C, amounting to Rs. 75,40,7121-
(Rupees Seventlr Five Lakh, Forty Thousand, Seven Hundred and Twelve
only), should not be demanded and recovered from the Importer on the
said imported goods by invoking extended period of five years as per the
provisions of Section 28 $) of the Customs Act, 7962;

(iii) The imported goods having declared assessable value of
Rs.4,79,23,194/-(Rupees Four Crore, Sevent5r Nine Lakh, Twentlr Three
Thousand, One Hundred and Ninety Four oniy) should not be held
liable to confiscation under Section I 1 1 (m) and Section 1 1 1(o) of the
Customs Act, 1962 for the act of willful mis-statement and intentional
suppression of facts with regard to classification of the said goods by
way of submitting false declaration leading to unlawful, illegal and
wrong availment of concessional duty by mis-classi[ring under Customs
Tariff Item 30039090 in place of Customs Tariff Item 2941909O. Since
the goods are not available for confiscation, Iine as contemplated under
Section 125 should not be imposed on them in lieu of confiscation;

(iv) Interest at an appropriate rate as applicabie, on the short paid/ short
levied IGST, as mentioned in TABLE-C, should not be recovered from
them under Section 28AA ofthe Customs Act, 1962;

(") Penalty should not be imposed upon the Importer under Section 112(a)
of the Customs Act, 1962;

("i) Penalty should not be imposed on the Importer for short payment of
duty under Section 114A of the Customs Act, 1962 and

(vii) Penalty should not be imposed upon the Importer, under Section 114AA
of the Customs Act, 1962.

DEFENCE:

19. M/s. Bharat Parenterals Limited, Vadodara vide letter dated
26.06.2025 have submitted their defence reply to the above show cause notice
dated 1 1.06.2025, under which they have interalia submitted that :-
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Sl.No. Chapter, Heading,
Sub-heading or Tariff Item

Description of
goods

Rate (in
percentage
unless otherwise
specified)

(1) (2t (3)
All Goods

(41

) c,c 294t90 0.o0
254 Chapter 30 (except 300660) All Goods 0.o0

19.1 Notihcation No. 152/2o09-Customs, dated 31..12.2OO9, as
amended by Notification No. 66/ 20 16-Customs, dated 31.12.2016, exempts
goods falling under CTH 294190 as well as CTH 30, when imported into India
from the Republic ofKorea as under :

19.2 The goods reassessed by Customs under CTH 294190 also are
exempted vide S-No. 252 of Notification No. 152 l2OO9-Customs dated
31.12.2OO9, as amended by Notilication No. 66/2O16-Customs, dated
31.12.2016. In other words, both (i) Goods originally classified by them under
Chapter 3O and (ii) Goods reclassified by Customs under CTH 294190 arc
covered under the scope of Notification No. l52l2oO9-Customs dated
31.12.2OO9, as amended by Notification No. 66/2016-Customs, dated
3t.t2.2016.

19.3 While admitting that they have imported the subject goods from
South Korea, the Show Cause Notice alleges that the exemption is not available
in terms of Notihcation No. 152/ 2oo9-Customs dated 31.122OO9, as amended
by Notification No. 66/2O 16-Customs, dated 31.12.2016, just because the
Certificate of Origin issued by the Korea Chamber of Commerce and Industry
for goods imported is under CTH 3003. The only condition / requirement
under Notilrcation No: ls2l2OO9-Customs, dated 3l.l2.2ooq is that the
importer needs to prove to the satisfaction of the Depr-rty Commissioner of
Customs or Assistant Commissioner of Customs, as the case may be, that the
goods in respect of which the benefit of this exemption is claimed are of the
origin of Republic of Korea. In other words, the classification of imported goods
shown in Certificate of Origin is not relevant.

19.4 The product i.e. Potassium Clavulanate u,ith Microcrystalline
Cellulose (1:1) IP. EP is exported by Korean Supplier under the ITHS Code
3OO39O9O to importers all over the world and they have imported goods from
same foreign vendor u,ho has exported classifuing the goods under this ITHS
Code.

19.5 That even the Bulk Drugs which are importerl for manufacture of
Medicaments are classifiable under CTH 30. In this regard, they have relied on
the orders passed by the Advance Ruling Authority in the case of (i) M/s.
Laurus Labs Limited, vide Order d,ated 28/03/2018, reported in 2O18 (6) TMI
460 and (ii) M/s. Biocon Ltd. , reported in 2O2O (11) TMI 527.

19.6 In thrs case the demand is related to paymcnt of differential 67o
IGST. It is well known fact that such differential IGST paicl js available as Input
Tax Credit to them. Therefore, the situation is revenue neutral and the Show
Cause Notice is liab1e to be dropped on the ground of revenue neutrality.

19.7 It cannot be said that they have not disclosed any relevant
information at the time of import, from the customs officers. They have filed
BOE and the subject goods have been cleared from the port of import / Air
Cargo Complex without any dispute by the department. Even if an importer
has wrongly claimed the benefit of the exemption or concession or lower dut5r,
it is for department to find out the correct legal position and to al1ow or
disallow the same. It is thus manifest that merely because they have claimed
the benefit of the notification cannot be held that there u,'as wilful suppression
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of facts by them with intent to evade duty. Thus the Show Cause Notice
invoking extended period of limitation is patently unsustainable and deserves
to be dropped as time-barred. In this regard, they have relied on the case laws
(i) Shri Charnajit Singh Vs. Commissioner of Customs (Pod), Kolkata 12O22(I2)
TM1897 -CESTAT Kolkatal, (ii) Sands Hotels Pvt. Ltd. Vs. CST [2009 (16) STR
3291, (iii) CCE, Kanpur Vs. Ganges Soap Works (P) Ltd l2OO2 (146) EL T 47O
(Tri. Del.)l and (iv) Northern Plastics Lrd. [1998 (101) E.L.T. 549 (slc.)].

19.8 All the impugned Bills of Entry having been finally assessed cannot
be reviewed or reopened by way of fresh adjudication, as such finally assessed
Bills of Entry' may only be appealed against, under Section 128 of the Customs
Act, 7962, if the Revenue is aggrieved by such final assessment. The Bill of
Entry has attained frnality after the Assessment, in the absence of any
statutory Appeal filed against the assessment order, under Section 128 of
Customs Act, 1962, within the limitation period prescribed in the said Section
128. The Show Cause Notice is required to be dropped in limine on this
ground itself. In this regard, they have relied on the case laws (i) Priya Blue
Inds. Vs. CC l2OO4 (1721 ELT 145 (SC)], (ii) CC (Imp.) Vs. Eurotex Inds. &
Exports Ltd. l2OO7 (81) RLT 962 (Cestat-LB)l and [(ii| ITC Ltd. vs. CCE [2019
(368) ELT 216 (SC)].

19.9 It is a settled law, that when malafides are not there on the part of
Importer Penalty cannot be imposed under Section 114 A of the Customs Act,
1962. In this regard, they have relied on various laws.

19.10 In the present case, they have not, knowingly or otherwise, made,
signed or used or caused to be made, signed or used any declaration,
statement or document which is false or incorrect in any material particular, in
the transaction of any business. Thus, the invocation of the provision of
Section 114AA against them is patently erroneous and mis-conceived.

19.1l The subject goods are not improperiy imported goods. Thus the
said goods are not liabie for conhscation and the provisions of Section 111(o)
are not attracted in the present case. Consequently, they are not guilty of any
act or omission whereby they have rendered any goods liable for conhscation
and thus no penalty is imposable on them under the provisions of Section 112
(a) of the Customs Act, 7962.

19.12 It is submitted that the Customs Officers have assessed Bill of
Entry hnally and the Department has not hled any Appeal against the same. In
view of this, the question of invoking Section 1 1 1 (m) does not arise.

19.13 There are plethora of judgments wherein it is consistently held that
the claim of wrong classification or an ineligible exemption benefit does not
constitute mis-declaration so as to initiate penal action against the importer
and classification or effective rate of duty is a departmental function and
therefore an importer cannot be accused of having 'mis-ciassihed' the goods
imported by him. In this regard, they have relied on various case laws.

19.14 That no redemption frne and penalty can be imposed when the
goods are not physically avaiiable for conhscation. In this regard, they have
relied on the case law Shiv Kripa Ispat Pvt. Ltd., Vs. Commissioner of C. Ex. &
Cus, Nasik reported in 2009 (235) E.L.T. 623 (Tri. - LB).

19.15 In view of the above, they have prayed that the Show Cause Notice
be dropped in its entirety and requested for an opportunit5r of Personal
Hearing, before any Order of Adjudication, is passed in the present case.
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PERSONAL HEARING:

20. Personal hearing in the instant case was held on 25.11.2025
wherein Shri Kaza Subrahmanyam, Indirect Tax Consultant appeared for
personal hearing virtually (online mode) on behalf of the Importer. He
reiterated the contents of their defence reply dated 26.06.2025 and Synopsis
submitted on 25. 1 1.2025 and requested to consider the said submissions.

FINDINGS:

21. I have carefully gone through the show cause notice dated
11.06.2025, defence reply dated 26.06.2025 and Synopsis dated 25. 11.2025
submitted by the Importer and relevant case records. I have also gone
through Para 02 of LAR No. lIl2O2O-21 dated O4.O3.2O21 issued by CRA,
Ahmedabad, based on which the present show cause notice was issued to the
Importer.

22.
under:

The core issues before me for decision in the present case are as

(i) Whether the imported goods should be re-classrfied under Customs
Tariff Item 29419090 instead of Customs Tariff ltem 30039090 and the
benelrts of Notification No. l52l2OO9-Customs dated 31 .12.2OO9,
should be denied on the items as mentioned in TABLE-C of the show
cause notice?

(ii) Whether total non-levied/ short-levied duty amounting to Rs.
75,4O,7121- (Rupees Seventy Five Lakh, Forty Thousand, Seven
Hundred and Twelve Only), in respect of the goods imported vide bills of
entry, as detailed in TABLE-C of the show cause notice, should be
demanded and recovered from the Importer, bv invoking extended
period of five years as per the provisions of Section 28 (4) of the
Customs Act, 1962 along with applicable interest under Section 28AA of
the Customs Act, L962?

(ii0 Whether the imported goods having declared assessable value of Rs.
4,79,23,194/- (Rupees Four Crore, Sevent5r Nine lakh, Twenty Three
Thousand, One Hundred and Ninety Four only) should be held liable to
confiscation under Section 111 (m) and Section 11 1(o) of the Customs
Act, 1962 for the act of willful mis-statement and intentional
suppression of facts with regard to classification of the said goods by
way of submitting false declaration leading to unlawful, illegal and
wrong availment of concessional duty by mis-classifying under Customs
Tariff Item 30039090 in place of Customs Tariff Item 29479090 and
since the goods are not available for confiscation, fine as contemplated
under Section 125 of the Customs Act, 1962, should be imposed on the
Importer in lieu of confiscation?

(i") Whether penalty should be imposed upon the Importer under Section
112(a), Section 114A and Section 114AA of the Customs Act, 1962?

23. The brief issue involved in the instant case is that during the
course of test check of records of the Customs, Air Cargo Complex, Ahmedabad
for the period from July, 2O2O to September, 2O2O by the Auditors of the CRA,
Ahmedabad team, it was noticed that the Importer has imported goods viz.
"POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE CELLULOSE (1:1) .
I.P, E.P" and "POTASSIUM CLAVULANATE WITH SILICON DTOXIDE (1:1) - I.P,
E.P" and hled Bills of Entry at Customs, Air Cargo Complex, Ahmedabad for
clearance of the said imported goods, by mis-classifying the said goods under
Customs Tariff Item 30039090 of the Customs Tariff Act, 1975, which attracts
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IGST @12%, as per Serial No. 62 of Schedule II to the Notification No. I l2Ol7-
Integrated Tax (Rate) dated 28.06.2017. The Importer has also availed
exemption benefit of Basic Customs Duty under Serial No. 254 of Notification
No. 152 / 2009-Customs, dated 31.12.2009, as amended. It is alleged in the
show cause notice that "POTASSIUM CLAVULANATE WITH
MICROCRYSTALLINE CELLULOSE/SILICON DIOXDE (1 : 1) - I.P, E.P' imported
by the Importer has been used as inputs for manufacture of pharmaceutical
products and the same is rightly classifiable under Customs Tariff Item
29419090 of the Customs Tariff Act, 1975, which attracts IGST @ l8o/o, as per
Serial No. 40 of Schedule III to the Notifrcation No. 1 I 2OL7 -lntegrated Tax
(Rate) dated 28.06.2017. It is also alleged in the show cause notice that the
exemption benefit of Basic Customs Duty availed by the Importer under Serial
No. 254 of Notification No. 152/2009-Customs, dated 31.12.2009, as amended,
is not available to the Importer, as the Country of Origin Certihcates (issued by
Korea chamber of commerce and industry) are for Customs Tariff Heading
3OO3. Therefore, by mis-classifying the said goods under Customs Tariff Item
30039090 and by wrongly availing the exemption beneht of Basic Customs
Duty under Serial No. 254 of Notification No. i52/2009-Customs, dated
31.12.2OO9, as amended, the Importer has evaded Customs duty amounting to
Rs.75,4O,712l- in respect of 10 (Ten) Bills of Entry, as detailed in TABLE-C of
the show cause notice.

24. Now, I proceed to examine the issues to be decided by me one by
one in the light of the records of the case and the submissions made by the
Importer.

24.1 The most important issue before me for decision in the present
case is whether the imported goods viz. "POTASSIUM CLAVULANATE WITH
MICROCRYSTALLINE CELLULOSE/SILICON DIOXDE (1:r) - I.P, E.P" should
be held classifiable under Customs Tariff ltem 294 79O9O of the Customs Tariff
Act, 7975 or under Customs Tariff Item 30039090 of the Customs Tariff Act,
1975, as claimed by the Importer in the subject Bills of Entry and the
exemption benefit under Serial No. 254 of Notification No. 15212OO9-Customs
dated 31.12.20O9, should be denied on the imported goods.

24.1.1 The dispute being classifrcation of the imported goods, it would be
appropriate to make a reference to the Customs Tariff Headings 3003 and 2941
as appearing in the Customs Tariff Act, i975.

24.I.2 Customs Tariff Heading 30O3 of the Customs Tariff Act, 1975,
reads as under:

3003 MEDTCAMENTS (EXCLUDTNG GOODS OF
HEADING 3OO2,3OO5 OR 3006l CONSISTING
OT TWO OR MORE CONSTITUENTS WHICH
HAVE BEEN Mf,KED TOGETHER FOR
THERAPEUTTC OR PROPHYLACTIC USES, NOT
PUT UP IN MEASURED DOSES OR IN FORIUS
OR PACKINGS FOR RETAIL SALE

3003 90 Other:

Ayuruedic, Unani, siddha, Homoeopathic or bio-
cLemic sustems medicaments

3003 90 90 Other

24.L.3 Customs Tariff Heading 294). of the Customs Tariff Act, 1975,
reads as under:
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2947 ANTIBIOTICS
294790 Other :

Rifompicin & its salts:
2941 90 90 Other

24.1.4 In the instant case, the Importer has rmported Potasstum
Clavulanate with Microcrystalline Cellulose I.P, EP and Potassium Clavulanate
with Silicon Dioxide I.P, EP. As per information available on various websites,
Microcrystalline Cellulose (MCC) is a purified, powdered form of cellulose,
derived from wood pulp or other plant fibers, used wideli. in pharmaceuticals
as a binder, filler, and disintegrant for tablets (especially via direct
compression). It's a safe, inert, fiber-rich material that forms a strong, white
powder, valued for its excellent compressibility and binding properties in
formulations, providing buik and improving texture. It is used in
Pharmaceutical Industry as primary excipient for tablet manufacturing (direct
compression), adding bulk, binding ingredients, and helping tablets
disintegrate. Similarlv, Silicon Dioxide IP refers to high-purity, amorphous
silica used in pharmaceuticais as a crucial excipient, actlng as a glidant, anti-
caking agent, and viscosity enhancer to improve powder flow and stability in
tablets, capsules, and suspensions, meeting strict quality standards for
medicinal use. In view of the above, I hnd that Microcn'sta-lline Ceilulose l.P
and Silicon Dioxide IP are used in pharmaceuticals as excipient for
manufacture of tablets and liquid formulations. Potassium Clavulanate (or
clavulanic acid) is a beta-lactamase inhibitor added to antibiotics like
amoxicillin to stop bacteria from destroying the antibiotic, making it effective
against resistant infections in ears, sinuses, skin, lungs, and urinary tracts,
working by blocking bacterial enzymes to let the amoxicillin kill the bugs.

24.1.5 The Importer has classified the imported goods viz. "POTASSIUM
CLAVULANATE WITH MICROCRYSTALLINE CELLULOSE/ SILICON DIOXIDE
(1:1) - I.P, E.P" under Customs Tariff Heading 30O3 and under Customs Tariff
Item 30039090 -"Other". I find that Customs Tariff Heading 3003 covers
'Medicaments (excluding goods of heading 3002, 3OO5 or 30O6) consisting of
two or more constituents which have been mixed together for therapeutic or
prophylactic uses, not put up in measured doses or in forms or packings for
retail sale". It is an admitted fact that the Importer has used the impugned
imported goods for manufacture of Amo>rylline and Clavulanate Potassium
Tablets USP, a medicament. The dictionary meaning of "medicament" is "a
substance used for medical treatment" and I find that the imported goods
cannot be used directly for medical treatment. Therefore, I find that the
imported goods viz. "POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/ SILICON DIOXDE (1:1) - I.P, E.P" are not medicaments as
claimed by the Importer, but are inputs for manufacture of medicaments viz.
Amoxylline and Clavulanate Potassium Tablets USP. Further, in the instant
case, the imported goods contain only one constituent i.e. Potassium
Clavulanate. Microcrystalline Cellulose IP and Silicon Dioxide IP contained in
the imported goods are excipients used in pharmaceuticals for manufacture of
tablets and liquid formulations. Therefore, I am of the opinion that the subject
goods falls outside the purview of Customs Tariff Heading 30O3 of the Customs
Tariff Act, 1975.

24.1.6 I find that the Importer has utilised the imported goods for
manufacture of medicaments viz. Amo;<ylline and Clavulanate Potassium
Tablets USP. Therefore, the imported goods viz. "POTASSIUM CLAVULANATE
WITH MICROCRYSTALLINE CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P" is
an input or a chemical/ substance other than medicament, which is rightly
classilrable under Customs Tariff Heading 2941 and specifically under
Customs Tariff Item 29419090 of the Customs Tariff Act, 1975.

Page 14 of 29



24.1.7 Further, I hnd from the following previous Bills of Entry that the
Importer had imported the same goods viz. "POTASSIUM CLAVULANATE WITH
MICROCRYSTALLINE CELLULOSE (1:1) - I.P, E.P" from the same supplier,
during the period from 15.07.2016 to O1.O3.2O17, classifying the said goods
under Customs Tariff Heading 2941 of the Customs Tariff Act, 1975:

24.1.7.1 It is crystal clear from the above mentioned Bills of Entry that the
Importer was well aware of the fact that the impugned goods are rightly
classilrable under Customs Tariff Heading 2947 of the Customs Tariff Act,
t975.

24.1.8 I further find from the copy of Certihcate of Business Registration
No. 134-85-20776 issued in November, 2001 to M/s. CKD Bio Corporation,
292, Sinwon-Ro, Danwon-Gu, Ansan Si, Gyeonggi Do, Republic of South Korea,
who has supplied the imported goods viz. "POTASSIUM CLAVULANATE WITH
MICROCRYSTALLINE CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P", that
their business item has been certified as - "manufacture of pharmaceutical
goods other than medicaments and wholesale of cosmetics and related
products." Therefore, it is very much clear that the imported goods viz.
"POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P" is not a medicament but a
chemical/ substance "other than medicament".

24.1.9 Further, the Importer has been issued a MSME Registration
Certihcate No. UDYAM GJ-24-0005f 08/Medium/manufacturing on
23.09.2O2O, which has following details under National Industry Classihcation
Code -

"210Oi - Manufacfitre of medical substances used in the
manuJacdtre of pharm.aceuticals : antibiotics, endocrine products, basic
uitomins; opium deiuatiue; suplpha dtugs; serums and plasmas; salicglic
acid, its salts and esters; glycosides and uegetable alkaloids; chemically
pure suger etc."

24.1.9.I It is revealed from the above that the imported goods viz.
"POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXDE (1:1) - I.P, E.P' is a chemical/substance for
manufacturing of pharmaceuticals viz. Amoxylline and Clavulanate Potassium
Tablets USP.

24.l.lo In view of my findings in the paras supra, I hold that the imported
goods viz. "POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXDE (1:1) - I.P, E.P merits classihcation under
Customs Tariff Item 29419090 of the Customs Tariff Act, 1975 and not under
Customs Tariff Item 30039090 of the Customs Tariff Act, 1975, as claimed by
the importer.

24.t.r1
(BCD)

As regards the admissibility of exemption of Basic Customs Duty
under Serial No. 254 of Notihcation No. 15212009-Customs, dated

s1.
No

Description of
goods

CTH Name of the supplier

1 99064a6 dt. 15.07.20i5 Potassium
Clavulanate
with
Microcrystalline
Cellulose

2941 CKD Bio Corporation,
South Korea

2 3207756 dt.09.11.2015 -do- 2941 do-
3 -do- 2941 -do-
4 8733118 dt. 01.03.2017 -do- 2947 -do-

Bill of Entry No. & Date

tt
4742797 dr. 04.O2.2076
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31.12.2009, as amended, I would like to make a rr'ference to the said
notification. As per Notification No. 15212OO9-Customs, dated 31.12.2009, as
amended, goods of specihed descriptions, when imported into India from
Republic of Korea, are exempted from so much of the duty of customs leviable
thereon as is in excess of the amount calculated at the rate specified in the
corresponding entry in column (4) of the Table, provided that the exemption
shali be available only if importer proves to the satisfaction of the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, as the case
may be, that the goods in respect of which the benefit of this exemption is
claimed are of the origin of Republic of Korea, in accordance with the
provisions of the Customs Tariff (Determination of Origin of Goods under the
Preferential Trade Agreement between the Governments o[ the Republic of India
and the Republic of Korea) Rules, 2009

24.I .12 The exemption available under Serial No. 254 of Notification No.
l52l2OO9-Customs, dated 31.12.2OO9, as amended, is reproduced as under:

Table

Chapter or
Heading or

sub-heading
or tariff item

Description

24.1.13 I find that the importer has availed the benefit of exemption of BCD
available under Serial No. 254 of Notification No. 152 / 2oO9-Customs, dated
31.12.2OO9, as amended, by mis-classifying the imported goods viz.
"POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P', under Customs Tariff Item
30039090 of the Customs Tariff Act, 1975. I have already held that the said
imported goods is classifiable under Customs Tariff ltcm 294l9O9O of the
Customs Tariff Act, 1975 and not under Customs Tariff Item 30039090 of the
Customs Tariff Act, 1975, as claimed by the importer. Therefore, the importer
is not entitled for the benefit of exemption of BCD available under Serial No.
254 of Notification No. 152l2009-Customs, dated 31.12.2009, as amended,
which is only available to the goods falling under Chapter 30 (except 300660).
The Importer has contended in their defence reply that the exemption of BCD is
also available for the goods falling under Customs Tariff Heading 294190,
under Serial No. 252 of Notihcation No. 152 / 20O9-Customs, dated
31.12.2009, as amended. I have gone through the contents of Serial No.
252 of Notification No. 152/2009-Customs, dated 31.1'2.2OO9, as amended
and I agree with the above contention of the Importer. However, I find that the
Country of Origin Certificates issued by Korea Chamber of Commerce and
Industry in respect of the imported goods is for Customs Tariff Heading 3003
and hence the said Country of Origin Certificates cannot be considered as valid
for the imported goods which are actually classifiable under Customs Tariff
Heading 2941 . Therefore, I find that the lmporter has not fulfilled the
stipulated conditions of the subject notihcation and hencc they are not entitled
for the benefit of exemption of BCD available under Serial No. 252 of
Notification No. 152 / 2009-Customs, dated 31.12.2009, as amended, in respect
of the imported goods. Accordingly, I reject the benefit of exemption of BCD
availed by the importer under Notihcation No. l52l2OO9-Customs, dated
31.12.2009, as amended, in respect of the 10 (ten) Bills of Entry, as detailed in
TABLE-C of the show cause notice. I hold that the Importer is liable to pay
customs duty at the normal rate i.e. BCD @7.5o/o, SWS @l0% of BCD and IGST

@l8o/o in respect of the subject ten Bills of Entry.
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24.2 The second issue for decision before me is whether non-
levied/ short-levied Customs duty amounting to Rs. 75,40,712/- (Rupees
Seventy Five La-kh, Fort5r Thousand, Seven Hundred and TWelve Only), in
respect of the goods imported vide bills of entry, as detailed in TABLE-C of the
show cause notice, should be demanded and recovered from the Importer, by
invoking extended period of five years under the provisions of Section 28 (41 ot
the Customs Act, 1962 along with applicable interest under Section 28AA of
the Customs Act, 1962.

24.2.1 As discussed at paras supra, the imported goods "POTASSIUM
CLAVULANATE WITH MICROCRYSTALLINE CELLULOSE/ SILICON DIOXDE
(1 : 1) - I.P, E.P' is found as wrongly ciassified under Customs Tariff Item
30039090 of the Customs Tariff Act, 1975 in order to pay IGST at lower rate.
As per Serial No. 62 of Schedule II to the Notification No. I l2Ol7 -Integrated
Tax (Rate) d.ated 28.06.2017, Customs Tariff ltem 30039090 attracts IGST @
12y". Correct classification of the product in question is determined under
Customs Tariff Item 294I9O9O of the Customs Tariff Act, 1975, which attracts
IGST @18%, as per Serial No. 4O of Schedule III to the Notification No. I l2Ol7-
Integrated Tax (Rate) dated 28.06.2017. Further, the Importer has availed the
beneht of exemption under Notification No. 152/ 2O09-Customs, dated
31.12.2OO9, as amended, without having valid Country of Origin Certificate,
therefore, benefit of exemption under the said notification would not be
available to the goods imported under the Bills of Entry, as detailed in TABLE-
C of the show cause notice. The above acts on the part of the Importer has
resulted in evasion of Customs duty amounting to Rs. 7 5,4O ,7 12 / - (Rupees
Sevent5r Five Lakh, Forty Thousand, Seven Hundred and Twelve Only), in
respect of ten Bills of Entry, as detailed in TABLE-C of the show cause notice,
by the said Importer. I hnd that in order to sensitize the Trade about its beneht
and consequences of mis-use, Government of India has issued 'Customs
Manual on Self-Assessment 2011'. The publication of the 'Customs Manual on
Self Assessment 2011 ' was required as prior to enactment of the provision of
'Self-Assessment', mis-classification or wrong availment of duty exemption etc.,
in normal course of import, was not considered as mis-declaration or mis-
statement. Under para 1.3 of Chapter-l of the above manual,
Importers/ Exporters, who are unable to do the Self-Assessment because of any
compledty, lack of clarity, lack of information etc. may exercise the following
options:

(a) Seek assistance from Help Desk located in each Custom Houses, or
(b) Refer to information on CBIC/ICEGATE web portal www.cbic. gov.in, or
(c) Apply in writing to the Deputy/ Assistant Commissioner in charge of
Appraising Group to allow provisional assessment, or
(d) An Importer may seek Advance Ruling from the Authority on Advance
Ruling, New Delhi if qualifying conditions are satisfied.

Para 3(a) of Chapter 1 of the above Manual further stipulates that the
Importer/ Exporter is responsible for Self-Assessment of duty on
imported/exported goods and for frling all declarations and related documents
and confirming these are true, correct and complete. Under para 2.1 of
Chapter- 1 of the above manual, Self-Assessment can result in assured
facilitation for compliant Importers. However, delinquent and habitually
noncompliant Importers/ Exporters could face penal action on account of
wrong Self-Assessment made with intent to evade Duty or avoid compliance of
conditions of Notifications, Foreign Trade Policy or any other provision under
the Customs Acl, 1962 or the Allied Acts.

24 .2.2 After introduction of self-assessment through amendment in
Section 17 of the Customs Act, 7962 vide Finance Act, 2Ol7 , it is the
responsibility of the Importer to correctly declare the description, classification,
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applicable exemption Notihcation, applicable Duties, rate of Duties and its
relevant Notihcations etc. in respect of said imported goods and pay the
appropriate duty accordingly. In the instant case, it is apparent that the
Importer despite being in knowledge of the fact that the imported goods are to
be used in the manr:facture of pharmaceutical products vrz. Amoxylline and
Clavulanate Potassium Tablets USP, which is rightlv classifiable under
Customs Tariff Item 29419090 of the Customs Tariff Act, 1975, they
intentionally and knowingly mis-classihed the said goods under Customs Tariff
Item 30O39090 of the Customs Tariff Act, 1975 in the subject ten Bills of Entry
and paid IGST @l2o/o instead of l8o/o, if the imported goods had been classihed
under Customs Tariff ltem 2947909O of the Customs Tariff Act, 1975. The
Importer has also wilfully claimed the undue beneht of exemption of BCD
under Serial No. 254 of Notification No. 152l2oo9-Customs, dated 31.12.2009,
as amended, without having valid Country of Origin certiflcate, with malafide
intention to evade payment of Customs duty at appropriate rate. It is therefore
very much apparent that Importer has wilfully violated the provisions of
Section 17(1) of the Customs Act, 1962 in as much as they have failed to
correctly self-assess the impugned goods and have also wilfully violated the
provisions of Sub-section (4) and (4A) of Section 46 of the Customs Act, 1962.
Thus, Importer has indulged in mis-classihcation and wrong availment of
exemption of BCD under Serial No. 254 of Notihcation No. 152 / 2009-Customs,
dated 31.12.2009, as amended, with clear intent to evade payment of Customs
Duty. By adopting this modus in respect of the impugned goods viz..POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P", the Importer has short paid
Customs duty amounting to Rs. 75,4O,7121- (Rupees Seventy Five Lakh, Forty
Thousand, Seven Hundred and TWelve Only), which merits invocation of
extended period for demand of the said Customs Duty under the provisions of
Section 28$l of the Customs Acl, 1962.

24.2.3 Further, I find that Importer had imported the impugned goods
classifying the same under Customs Tariff ltem 29419090 of the Customs
Tariff Act, 1975, during the period from 15.07.2016 to 01.03.2O17, therefore,
the Importer was well aware of the fact that the imported goods are rightly
ciassihable under Customs Tariff Item 29419090 of the Customs Tariff Act,
1975. In spite of the same, the Importer deliberateli, and willingly mis-
classified the imported goods under Customs Tariff Item 30O39O9O of the
Customs Tariff Act, 1975, in the subject ten Bills of Entry, with sole intent to
pay IGST at lower rate i.e. @l2o/o instead of l8o/o. Therefore, I hnd that there is
an element of 'mens rea'involved in the instant case. The instant case is not a
simple case of bona hde wrong classihcation. Instead, the Importer has
deliberately selected incorrect Customs Tariff Item 30039090 to claim lower
rate of IGST, being fully aware of the correct Customs Tarilf Item 29419090 for
the imported goods which were imported by them earlier by classifying the
same under Customs Tariff Item 29419090. Once 'mens rea'is established on
the part of the lmporter, the extended period automatically get attracted. I,
therefore, hnd and hold that the differential Customs Duty amounting to Rs.
75,40,7121- in respect of the imported goods "POTASSIUM CLAVULANATE
WITH MTCROCRYSTALLINE CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P'
under Bills of Entry, as detailed in TABLE-C of the Show Cause Notice, is
recoverable from the Importer invoking the provision of extended period under
Section 28(a) of the Customs Act, 1962.

24.2.4 lt has also been proposed in the Show Cause Notice to demand and
recover interest on the aforesaid Customs Duty under Section 28AA of the
Customs Act, l9t>2. Section 28AA ibid provides that when a person is liable to
pay duty in accordance with the provisions of Section 28 ibid, in addition to
such duty, such person is also liable to pay interest at applicable rate as well.
Thus, the said Section provides for payment of interest automatically along
with the duty conhrmed/determined under Section 28 ibid. I have already held
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that Customs Duty amounting to Rs. 75,40 ,7121- rs liable to be recovered
under Section 28$) of the Customs Act, 1962. Therefore, I hold that interest on
the said Customs Duty determined/ conlirmed under Section 28(a) ibid is
required to be recovered under Section 28AA of the Customs Act, 7962.

24.3 The third issue for decision before me is whether the imported
goods viz. "POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXDE (1:1) - I.P, E.P" valued at Rs. 4,79,23,194/-
(Rupees Four Crore, Seventy Nine lakh, Twenty Three Thousand, One Hundred
and Ninety Four only), imported under ten Bills of Entry as detailed in TABLE-
C of the show cause notice, should be held liable to confiscation under
Section 111 (m) and Section 111(o) of the Customs Act, 1962 for the act of
wilful mis-statement and intentional suppression of facts with regard to
classihcation of the said goods by way of submitting false declaration leading to
unlawful, illegal and wrong availment of exemption by mis-classifying under
Customs Tariff Item 30039090 in place of Customs Tariff Item 29419090 and
since the goods are not available for confiscation, fine as contemplated under
Section 125 of the Customs Act, 1962, should be imposed on the Importer in
lieu of confiscation.

24.3.1 I find that the Show Cause Notice proposes confiscation of the
impugned imported goods under Section 1 1 I (m) and Section 1 I 1(o) of the
Customs Act, 7962. I find that if the goods have been described wrongly or
the value of the goods has been incorrectly declared, such goods would come
under the purview of Section 111(m) of Customs Act, 1962. I aiso hnd that
Section 111(o) of the Customs Act, 1962, speaks about conhscation of any
goods exempted, subject to any condition, from duty or any prohibition in
respect of the import thereof, in respect of which the condition is not observed.
Since, the issue involved in the present case is mis-classification of imported
goods and wrong availment of exemption notification without fulfilling the
stipulated conditions of the notification, the provisions of both Section 11 1(m)
and Section 111(o) of the Customs Act, 7962 will be applicable to the present
case.

24.3.2 In the instant case, the Importer has mis-classified the imported
goods viz. "POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXDE (1:1) - I.P, E.P' under Customs Tariff Item
30039090 instead of Customs Tariff Item 29419090 of the Customs Tariff Act,
1975, deliberately with an intent to evade payment of IGST at higher rate, even
though they were importing the impugned goods classifying the same under
Customs Tariff Item 29419090 during the period from 15.07.2016 lo
OI-O3.2O17. The importer has also availed undue beneht of exemption of BCD
under Serial No. 254 of Notification No. l52l2OO9-Customs, dated 3I.12.2009,
as amended, without having valid Country of Origin certihcates, thereby they
have failed to fulhl the conditions of the Notification, with an intent to evade
payment of Basic Customs Duty. Therefore, the said imported goods totally
valued at Rs. 4,79,23,194 l- ilr,ported vide Bills of Entry, as mentioned in
TABLE-C of the show cause notice, by mis-classifying under Customs Tariff
Item 3003909O of the Customs Tariff Act, 1975 instead of Customs Tariff Item
29419090 of the Customs Tariff Act, 1975, are liable for confiscation under the
provisions of Section 111(m) and Section 111(o) of the Customs Act, 7962.

24.3.3 I find that in terms of Section a6 $) of the Customs Act, 1962, t!:-e
Importer was required to make declaration as regards the truth of contents of
the Bill of Entry submitted for assessment of Customs Duty. However, the
Importer has contravened the provisions of Section 46(4) of the Customs Act,
1962 ir as much as they have mis-ciassified the imported goods viz.
"POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXDE (l:1) - I.P, E.P' under Customs Tariff Item
30039090 of the Customs Tariff Act, 1975, with an intent to pay IGST at lower
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rate i.e. @l2o/o rnstead of @18o/", if they had classified the imported goods under
the correct Customs Tariff Item 29419090 of the Customs Tariff Act, 1975,
and they have availed undue beneht of exemption of BCD under Serial No. 254
of Notilrcation No. 152 / 2009-Customs, dated 31,.12.2009, as amended, without
fu1fiIling the stipulated conditions of the notification, thereby they have short
paid the duty with clear intent to evade payment of Customs Duty. Thus, I frnd
that they have vrolated the provisions of Section a6(al of the Customs Act,
1962. All these acts on the part of Importer have rendered the imported goods
liable for confiscation under Section 11 1 (m) and Section 1 I 1(o) of the Customs
Act, 7962.

24 .3.4 As the impugned imported goods are found to be liable for
confiscation under Section 1 1 I (m) and Section I I I (o) of the Customs Act,
1962, 1 find it necessary to consider as to whether redemption hne under
Section 125 (1) of the Customs Act, 1962, is liable to be imposed in lieu of
confiscation in respect of the imported goods, which are not physically
available for confiscation. Section 125 (l) ibid reads as under:

rSECTION 725. Optton to pag lTne ln lian oJ conJiscation. - (1)
Wlteneuer confiscation of ang goods is authoised bg this Ad, tle officer
adjudging it mag, in the case of any goods, the importation or exportation
uthereof is prohibited under this Act or under anA ather law for the time
being in force, and shall, in the case of ang other goods, giue to the owner of
the goods [or, where such otuner is not knoun, the person from uhose
possession or custody such goods haue been seized,l an option to pag in
lieu of conftscation such fine as the said officer thinks Jtt"

24.3.5 In the instant case, the Importer has mis-classified the imported
goods viz. "POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P" under Customs Tariff ltem
30039090 of the Customs Tariff Act, 1975 with an intent to pay IGST at lower
rate i.e. @12%o rnstead of @l8Yo and they have availed undue benefit of
exemption of BCD under Serial No. 254 of Notihcation No. 152 / 2Oo9-Customs,
dated 37.72.2OO9, as amended, without fulfiIling the stipulated conditions of
the notihcation, in respect of the said imported goods. I find that in the case
where goods are not physically available for confiscation, redemption fine is
imposable in light of the judgment in the case of M/s. Visteon Automotive
Systems India Ltd. reported at 2018 (009) GSTL 01a2 (Mad) wherein the
Hon'ble High Court of Madras has observed as under:

"23. The penalty directed against the Importer under Section 112 and the
fine pagable under Section 725 operates in tuto different fields. The fine

under Section 125 is in lieu of conftscation of the goods. The payment of
fine folloued up bg pagment of dutg and other chctrges leuioble, as per
sub-section (2) of Section 125, fetches relief fctr the goods from
getting confiscated. Bg subjecting the goods to payment of dutg and
other charges, the improper and inegular importation is sought to be
regulaised, u.thereas, bg subjecting the goods to paAment of fine
under sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence, the auailabilitg of the goods is not necessary for
imposing the redemption jine. The opening tuords of Section 125,
oWheneuer confiscation of ang goods is authoised by this Act ....",bings
out the point clearlg. The pou.ter to impose redemption fine springs from
the authoisation of confiscation of goods prouided for under Section 111
of the Act. When once pouter of authorisation for confiscation of goods
gets traced to the said Section 111 of the Act, LUe are of the opinion
that the phgsical auailabilitg of goods is not so much releuant. The
redemption fines in foct to auoid such consequences JTouing from
Section 11 1 onlg. Hence, the pagment of redemption fine saues the
goods from getting confiscated. Hence, their phgsical auailabilitg does not
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haue ang signiftcance for imposition of redemption fine under Section 125
of the Act. We accordinglg ansuer question No. (iii).

24.3.6 The Hon'b1e High Court of Gujarat by relying on aforesaid
judgment, in the case of S1merry Fertichem Ltd. Vs. Union of India, reported in
2O2O (33) G.S.T.L. 513 (cuj.), has held interalia as under:

'774. ...... In the aforesaid contert, ue maA refer to and relg upon a
decision of th.e Madras High Court in the case of M/s. Visteon Automotiue
SUstems u. The Customs, Excise & Seruice Tax Appellate Tibunol, C.M.A.
No. 2857 of 2O11, decided on 1Lth Augus| 2017 [2_9J_9_19)_GS=LL.J_12
(Mod.)], wherein the following has been obserued in Para-23;

"23. TlLe penaltg directed against the Importer under Section 112
and the fine pagable under Section 125 operate in two different
fields. The fine under Section 125 is in lieu of conftscation of th.e
goods. The pagment of fine folloued up bg poyment of duty and other
charges leuioble, as per sub-section (2) of Section 125, fetches relief
for the goods from getting conftscated. Bg subjecting tle goods to
paAment of dutg and other charges, the improper and irregular
importotion is sought to be regulaised, uhereas, bg subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the
goods are saued from getting confi.scated. Hence, the auailabilitg of
the goods rc nof necess ary for imposing the redemption fine. Tle
opening uords of Section 125, "Wheneuer conftscation of ang goods is
authorised bg this Act....", brings out the point clearlg. The pouer to
impose redemption fine springs from th.e authorisation of confrscation
of goods prouided for under Section 111 of the Act. Wlen once pouer
of autlnrisation for confiscation of goods gets traced to tLe said
Section 1 1 1 of tle Act, we are of the opinion that the phgsicol
auailabilitg of goods is not so much releuant. The redemption fine i.s in
fact to auoid such consequences Jlouing from Section 111 only.
Hence, the poAment of redemption fine saues the goods from getting
conftscated. Hence, their phgsical auailobility does not haue ang
significance for imposition of redemption fine under Section 125 of ttrc
Act. We accordinglg ansu)er question No. (iii). "

175, We utould llke to follow the dlcfi.tm as lald doutn bg the
Madras Htgh Court ln Para-23, refened to aboue.'

24 .3.7 I find ratio of decision of jurisdictional Hon"ble Tribunal,
Ahmedabad rendered in the case of M/s. Van Oord India Pvt. Ltd Vs.
Commissioner of Customs, Ahmedabad vide Final Order No. 11O39-
llO4Ol2025 dated 13.1I.2025 is squarely applicable to the present case as the
Hon'ble Tribunal after having considered the aforesaid decisions of Honble
Madras High Court in case of M/s. Visteon Automotive Systems India Ltd.
reported at 2018 (009) GSTL O142 (Mad) and Hon'ble Gujarat High Court
rendered in case of Synergr Fertichem Ltd. Vs. Union of India, reported in
2O2O (33) G.S.T.L. 5i3 (Guj.), have upheld the confiscation and redemption
fine even in absence of physical availability of the goods. Relevant Para of the
said Final Order No. 11039-1LO4Ol2025 dated 13.17.2025 is re-produced as
under:

"5.7 Relging on the decision in the cose of Shiu Kripa Ispat Put. Ltd. and
Chinfut Exports, the appellant haue challenged conftscation of the
imported tugs on tLe ground that tLese are not phgsically auailable as the
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same u)ere re-exported. We find that this has elaborately been discassed
by the Adjudicating Authoitg in paro 20.1 and 20.2 of the impugned
order. We find that Hon'ble Madras High Court in the case of Visteon
Automotiue Systems India Limited reported at 2018 (O09) GSTL 0142
(Madras) and Hon'ble Gujarat High Courl in tlrc cose of Synergg
Fertichem Put. Ltd. reported at 2020 (33) G.S.T.L. 513 (Guj.), haue held
thot auailabilitg of the goods is not necessary for confiscation of tLLe

seized goods. Th.e opening utords of Section 125 mention that, "Wheneuer
conrtscation of any goods is authorized bg this Act......." bings out tLe
point clearlg. Qua pou.ter to impose redemption ftne spings from the
authorization of confiscation of goods prouided for under Section 111 of
th.e Act. Once pouer of autlnrization of confiscation of goods gets traced
to thot Section, phgsical auailabilitg of the goods is nof so much releuant.
The redemption is in fact, to auoid such consequences flouing from
Section 111 onlg. Hence, th-e payment of redempt.ion fine saues goods
from getting confiscated. Therefore, phgsical auailabilitg of goods does not
haue ang significance for imposition of redemption fine under Section 125
of the Act. We therefore, agree with the leamed Adjudicating Authoitg
that non auailabilitg of goods phgsically does not impact their confiscation
and imposition of redemption fine. We howeuer Jind that the leanned
Adjudicating Authoitg has imposed uery heaug redemption fine equal to
10% of the ualue of the ngs. What has been saued by the appellant in
this case is an amount equal to 5o/o of the dutg because if the appellant
had paid full dutg, th.eg uould haue been entitled to 95% of the dutg
amount as dranu back. Therefore, quantum of redemption fine to be
imposed in lieu of conftscation in this case should be gouerned by the
amount of beneJit that uould haue been accnted to the appellant."

24.3.8 In view of the above, I hold that redemption fine under Section 125
(1) is liable to be imposed in lieu of confiscation of the imported goods viz.
"POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P', totally valued at Rs.
4,79,23,194 l- imported vide ten Bills of Entry, as mentioned in TABLE-C of
the show cause notice, though the said goods are not available for conliscation.

24.4 Now, I proceed to decide the fourth issue i.e. the proposal for
imposition of penalry under Section 114A, Section 1 l2(a) and Section 114AA
of the Customs Act, 1962 against the Importer. In the present case, the show
cause notice has been issued under Section 28 $l of the Customs Act, 1962.

24.4.). I hnd that the Show Cause Notice has proposed penalty under the
provisions of Section 1I4A of the Customs Act, 1962 on the Importer. The
penalty under Section 114A can be imposed only if the duty demanded under
Section 28 ibid by alleging wilful mis-statement or suppression of facts etc. is
confirmed/ determined under Sectio n 28$l of the Customs Act, 1962. As
discussed in the foregoing paras, the Importer has deliberately and knowingly
indulged in suppression of facts in respect of their imported goods. Though
they were importing the impugned goods classifying the same under Customs
Tariff Item 29419090, during the period from 15.07.2016 to 01.03.2017, they
wilfully mis-declared the imported goods under Customs Tariff Item 30O39O9O
of the Customs Tariff Act, 1975, with an intent to pay IGST at low rate i.e.

@12%o instead of @l8o/o. The Importer has also wilfully and wrongly availed the
benelrt of exemption of BCD under Serial No. 254 of Notification No. l52l2OO9-
Customs, dated 37.72.2O09, as amended, without fulfilling the conditions of
the Notihcation, with an intent to avoid the payment of Customs Duty.

24 .4.2 Further, I find that demand of Customs Duty amounting to
Rs.75,4O,712l- has been made under Section 28$l of thc Customs Act, L962,
which provides for demand of duty not Ievied or shorl levied by reason of
collusion or wiiful mis-statement or suppression of facts. Hence as a naturally
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corollary, penalty is imposable on the Importer under Section 1 14A of the
Customs Act, which provides for penalty equal to duty plus interest in cases
where the duty has not been levied or has been short levied or the interest has
not been charged or paid or has been part paid or the duty or interest has been
erroneously refunded by reason of collusion or any wilful mis-statement or
suppression of facts. In the instant case, the ingredient of suppression of facts
and wilful mis-statement by the Importer has been clearly established as
discussed in foregoing paras and hence, I hnd that this is a fit case for
imposition of quantum of penalty equal to the amount of duty plus interest in
terms of Section 114A ibid.

24 .4.3 The hfth proviso to Section 1 14A of the Customs Acl, 1962
provides that penalty under Section 112 shall not be levied if penalty under
Section 1l4A of the Customs Act, 1962 has been imposed and the same reads
as under:

" Prouided also that uthere any penaltg has been leuied under this Sedion,
no penalty shall be leuied under Section 112 or Section 114."

24.4.3.1 In the instant case, I have already found that the Importer is liable
to penalty under Section 114A of the Customs Act, 1962 and therefore, I hold
that penalty under Section I 12 is not imposable in terms of the Sth proviso to
Section 114A of the Customs Act, L962.

24.4.4 I find that the show cause notice has also proposed imposition of
penalty under Section 114AA of the Customs Act, 7962 on the Importer. The
text of the said statute is reproduced hereunder for ease of reference.'

"774AA. Penaltg Jor use ol lalse and. incorrect naterial. - If a person
knouingly or intentionally makes, signs or uses, or cazses to be made,
signed or used, ang declaration, statement or doanment ulhich is false or
incorect in ang mateial particular, in the transaction of ang business for
the purposes of thi.s Act, shall be liable to a penaltg not exceeding fiue times
the ualue of goods."

24.4.5 I find that importer was well aware that the imported goods which
have been ordered for confiscation, were to be used in the manufacture of
pharmaceutical products and rightly classifiable under Customs Tariff Item
29419090 of the Customs Tariff Act, 1975, which attracts IGST @l8o/o, as per
Serial No. 40 of Schedule III to the Notification No. | 12017 -lntegrated Tax
(Rate) dated 28.O6.2OL7. Further, the Importer was importing the subject
goods classifying the same under Customs Tariff Item 29419090, during the
period from 15.OT .2016 to Ol .O3 .2077 . However, they intentionally and
knowingly mis-classified the imported goods under Customs Tariff Item
30039090 of the Customs Tariff Act, 1975 in the Bills of Entry, which attracts
IGST @ l2o/o, as per Serial No. 62 of Schedule II to the Notihcation No. | /2017-
Integrated Tax (Rate) dated 28.06.2017, with an intent to pay lesser amount of
IGST. The Importer also wrongly and wilfully availed the benefit of exemption
under Notification No. 152 /2OO9-Cwstoms, dated 31.12.2009, as amended,
without having valid Country of Origin Certificates, with clear intent to evade
payment of BCD and contravened the provision of Section 46 (4) of the
Customs Act, 1962 by making false deciarations in the Bill of Entry. Hence, I
hnd that the importer has knowingly and intentionaliy mis-classihed the
imported goods in the Bills of Entry with an intent to avail (i) undue beneht of
paying IGST at lower rate i.e. @12ok instead of @18o/o and (ii) undue benefit of
the exemption of BCD under Serial No. 254 of Notification No. 152/2OO9-
Customs, dated 31.12.20O9, as amended. Hence, for the said act of
contravention on their part, the lmporter is liable for penalty under Section
114AA of the Customs Act, 1962.
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24 .4.6 Further, to fortify my stand on applicability of Penalty under
Section 114AA of the Customs Act, 1962, I rely on the decision of Principal
Bench, New Delhi in ca.se of Principal Commissioner of Customs, New Delhi
(import) Vs. Global Technologies & Research (2023l,4 Centax 123 (Tri. Delhi)
wherein it has been held that "Since the importer had made false declarations
in the Bill of Entry, penalty was also correctly imposed under Section 114AA by
the original authori!/'.

25. The importer has contented in their defence reply that in the event
they are held liable to pay IGST, they would be entitled to claim ITC of the
same, therefore, the demand of IGST is revenue neutral. I do not agree with
the above contention of the importer, as revenue neutrality is not an excuse for
non-payment of applicable duty. I find that the Hon'ble Delhi Tribunal in the
case of ACL Mobile Ltd. v. Commissioner reported in 2Ol9 (20) G.S.T.L. 362
(Tribunal Del) has held that revenue neutrality cannot be extended to a level
that there is no need to pay tax on the taxable service. The relevant para is
reproduced hereunder:

473. Regarding the last issue uith reference to tax liability of tlrc
appellant on the facility of auailing seruer/ web hosting prouided bg the
Foreign Seruice prouider, we note that prouiding space in the seruer is
essential and important infrastructure reEtirement for the appellant.
Though, the explanation fo BSS giues onlg inclusiue definition of
infrostntcture support, examining tle present context of tlrc support
receiued by the appellant by utag of seruer hosting, ue are of the
considered uieu that the same will fall under the ouerall category of
infrastntctural support seruice, which is part of the BSS. Regarding the
contention of the appellant, that theg need not paA seruice tax as the
sihtation is reuenue neutral, u)e note that the question of reuenue
neutrality as a legol pinciple to hold against a tax liability is not tenable.
In other utords, no assessee can take a plea that no tax need haue been
poid as tLrc same is auailable to tlrem as a credit. This uLill be against the
uery basic canon of ualue added toxation. Tle reuenue neutrality can at
best be pleaded as principle for inuoking bona fideness of the oppellant
ogainst the demand for ertended period as uell as for penalty tuhich
require ingredients of mala ftde. Reliance utos placed by the Ld.
Consultant regarding the submission on reuenue neutralitg, on the decision
of the Tibunol in Jet Airutags (supra) We haue noted that in the said
decision the Tribunal recorded as admitted facts that the appellant are
using tLe said facilitg for the taxable output seruices. We note that no such
cateqoical assertion can be recorded in the present cose. Euen otherutise
u)e note that the auailabili or othenoise o credit on t seruice b itsel
does not decide the tax liabilitu of output seruice or on- reuerse charqe. The
tox liabilitu is qouerned bu tte leqal proui.sions applicable duinq the
releuant time in tenns o Finance Act 1994. The auailabil or othentbe o
credit on the amount to be discharqed as such tat Liabilitu cannot toke
autou the tax liabilitu itself. Further, the reuenue neutralitu cannot be
extended to a leuel that there is no need to pau tax on the toxable seruice
'I'his will expand the scope of present dbpute itself to decide on the

such proposition."

25.1 Further, I find that the Hon'ble Supreme Court in the case of Star
Industries Vs. Commissioner reported in 2015 (3241 E.L.T. 656 (S.C.) has held
as under:

"35. It uas submitted bg the learned counsel for the assessee that the
entire exercise is Reuenue neutral because of the reason that the
assessee uould, in anA case, get Cenuat credit of the duty paid. If that is
so-thb arqument in the instant case rather aoes aqalnsl lhe qssessee.
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Since the assessee is in aooeaI and if the exercise is Reuenue neutral,
thenthere was no need even to file the aooeal. Be that as it mav. if that is
so, it is alwavs open to the assessee to claim such a credit."

25.2 ln the present case, the importer has mis-classified the imported
goods with an intent to pay IGST at a low rate i.e. @l2o/o instead of @l8ok. The
Importer has also wrongly availed the beneht of exemption Notification No.
152 /2OO9-Customs, dated 31.12.2009, as amended, without fulhlling the
stipulated conditions of the Notification. I, therefore, hold that in absence of
payment of applicable customs duty by the importer, their plea of revenue
neutrality is not tenable. The ratio of the judgements related to revenue
neutrality relied upon by the importer is not applicable to the present case, as
the fact and circumstance of the said cases are different from the present case.

26. The importer in their defence reply has pleaded that no appeals
were filed by the Department against the assessment orders i.e., assessed bills
of entry, passed by the proper officer and any issues arising out of finalisation
of such Bills of Entry cannot be questioned or agitated by the Department
subsequently by initiating show cause proceedings against the importer. The
said plea of the importer is not tenable.

26.1 It can be seen that Section 28 of the Customs Act, 1962 has an
exclusive provisions covering the aspect pertaining to non-levy, short levy and
erroneous refund. There is no provision or requirement under the Customs Act,
1962 of review of an assessment order before raising demand under Section 28
of the Customs Act, 1962. For raising demand under Section 28 on grounds of
short payment/short levy in final assessment etc., no review lappeal against
final assessment is required. The demand of non-lery, short-lery and of
recovery of erroneous refund under Section 28 of the Act is an independent
provision. Provisions of Section 28 satisff the principles of natural justice by
making it mandatory for issuance of show cause notice and to allow ttre party
to have a full hearing on the charges that would be made against them. The
proceeding under Section 28 are of exclusive nature, inasmuch as,
independent proceedings are held by issue of show cause notice by the
Department by which it sets out the reason for claiming non-lerry, short-levy
relying on evidence. The importer gets full opportunity to know the charges
levelled against them as well as the evidence on which the charges are levelled
and in turn place their case with supporting evidence in defence.

26.2 The aforesaid issue is settled by the higher judicial fora wherein it is
held that Section 28 of the Customs Act, 1962 can be invoked for short levy or
non levy of customs duty even if assessment order is not appealed under
Section 129 of the Customs Act, 1962. The Hon'ble High Court of Madras in
the case of M/s. Venus Enterprise Vs CC, Chennai, reported in 2006 (199) ELT
4O5 (Mad.) and affirmed by the Hon'ble Supreme Court [2007 (209) ELT 461
(S.C.)], after considering the Apex Court's earlier judgment in the case of M/s.
Priya Blue Ind [200a (172) E.L.T. 145 (S.C.)] has held that in case of short levy,
there is no lack ofjurisdiction on the part of the adjudicating authority to issue
show cause notice under Section 28 of the Act after clearance of the goods.
Relevant Para 6 of the judgment is reproduced hereunder:

'6. With regard to question No. l, tle lau.t is well settled that a show cause
notice under tle proui.siors of Section 28 of the Act for pogment of anstoms
duties not leuied or short-leuied or erroneouslg refunded can be bsued onlg
subsequent to the clearance of the goods under Section 47 of tLe Act uide
Union of India u. Jain Sladh Vanaspati Ltd. [1996 (86) E.L.T. 460
(5.C.)l.Therefore, as rightlg held bg the Tribunal, if the contention of tLe
appellant's aunsel that uhen the goods uere alreadg cleared, no demand
notice can be issued under Section 28 of the Act is accepted, ue uill be
rendeing tle uords "where ony duty ltos been short-leuied" as found in
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Section 28(1) of the Act as unworkable and redundant, inasmuch as the
juisdiction of the authorities to issue notice under Section 28 of the Act utith
respect to the duty, tuhich has been short leuied, uould arise only in the
cose u.there the goods were alreadg cleared. In uiew of the clear finding uith
regard to the mis-declaration and suppression of ualue, uhich led to the
under-ualuation and proposed short leug of dutg, ue do not see anA lack of
jurisdiction on the part of the adjudicating authoity ro issue notice under
Section 28(1) of the Act."

26.3 The Hon'ble CESTAT in the case of Rajesh Gandhi Vs CC(lmport),
Mumbai reported in 2019 (366) ELT 529 (Tri-Mumbai), has held that demand
can be raised without challenging the assessment under Section 17 of the
Customs Act,7962. The relevant Part of the order is reproduced below: -

n6. Before ue proceed to odjudge the legalitg and proprietA of the
confirmation of differential dutg, the confiscation and the imposition of
penalties, the preliminaies must be dealt u,tith. These pertain to the
permissibilitg for inuoking prouiso to Section 28 of Customs Act, 1962
without challenge to lhe assess ment effected under Section 17 of Customs
Act, 1962 before tLLe goods were cleared from control of Customs Authoities
and tLE extent of applicability of judicial precedent from the decisions cited
bg Learned Authorised Representatiue.

7. The Tibunal, in re Ralul Ramanbhai Patel, as pointed out bg Leamed
Authorised Representatiue, besides examining tLrc releuancy of statements
to fasten the consequences of underuoluation, did also consider the first
supra and followed earlier decisions to render the finding that -

'6..... One of the questions of lau-t framed bg the Hon'ble High Court reads
tluts:-
'Whether the Tibunal was ight in hoding that the order of assessment on
which no appeal utas preferred, can be reopened bg issue of fresh shotu
couse notice under Section 28A of Customs Act, in the light of the apex
court's decision reported in 2O04 (172) E.L.T. 145 (5.C.) in the case of Priya
Blue Industies Ltd. u. Commissioner of Custom.s?'

The Hon'ble High Court anstuered the aboue question in fauour of the
Reuenue in paragroph 6 of its judgment, uhich is reproduced beloul :-

'6. With regard to question No. 1, the law is uell-settled that shou cause
notice under the prouisions of Section 28 of the Act for pagment of cttstoms
duties not leuied or short-leuied or erroneouslg refunded can be issued only
subsequent to the clearance of goods under Section 47 of the Act uide Union
of India u. Join Shudh Vanospati Ltd. fip25_1Pg_EJJ-:!59 (5.C.)1.
Therefore, as nghtly h.eld bg the Tibunal, if the contention of the appellant's
counsel that when the goods were alreadg cleared, no demand notice can
be issued under Section 28(1) of the Act is accepted, ute uill be rendeing
the u-tords "u-thetLrcr ang duty has been short-leuied" as found in Section
2B(1) of the Act as unuorkable and redundant, inosmuch as the juri.sdiction
of the authoities to issue notice under Section 28 of the Act ulith respect to
the duty, uthich has been short-leuied, utould arise onlg in the case uhere
the goods uere alreadg cleared. In uieu of the clear rtnding uith regard to
the misdeclaration ond suppression of ualue, uhich led to the eualuation
and proposed short-leug of dutg, ue do not see anA lack of jurisdiction on
the part of the adjudicating authoitg to issue notice under Section 28(1) of
tLe Act.'

7. We are told that the SLP filed against the aboue decision of tle High
Court uds dismissed bg tLrc Apex Court [Venus Enterpises u. Commissioner
- 2OO7 (2O9) E.L.T. A61 (5.C.)1.
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8. We also note that this Tibunal follouted Jain Strudh Vanaspati Lta.
(supra) and Venus Enterpises (supra) in Ford India Priuate Limited u.

Comml of Custom.s, Chennai t29p8_122_q EJJ,-Z-L $rl-Chennai)1. On tle
other hand, in the cases of Hitaishi Fine Krafi Indus Put. Ltd. (supra) and
Shimnit Machine ?ools & Equipment Ltd. (supra), the deci,sion of tte
Supreme Court in Jain Shudh Vanaspati (supra) u)a.s not considered.

9. In the result, u.te reject the plea made bg tlle Ld. Counsel that it utas not
open to tlrc Department to reopen tlre assessment under Sec. 28 of the
Customs Act.'

a. Though in a different contert, the ratio of tle deci.sion of the Tribunal in
disposing of the appeal of Knouledge Infrastructure Systems Priuate Ltd.
&Otlrcrs u. Additional Director General, Drectorate of Reuenue Intelligence,
Mumbai [Final Order Nos. A/86617-86619/2018, dated 31st Mag,2O18] is
that after tlrc clearonces of imported goods effected under Section 47 of
Customs Act, 1962, subject as it is to satisfaction of the proper officer ttnt
tle goods had discharged the appropiate dutg liabilitg and uere not
prohibited for import, subsequent di.scouery of non-eligibility for such
clearance, on either of these ttuo counts, deems such clearances to haue
been tentatiue, and rectifiable, under proceedings tlnt inuoke Section 28
and/ or specific prouisions of Section 1 1 1 of Customs Act, 1 962, is
unequiuocallg applicable here.

9. In the light of this consistent stand, demonstrated in judicial precedent
reiterated across time and space, tle claim of the appellant that the
assessmen, of tlrc impugned goods at the time of clearance precludes ang
remedg other thon appeal is not acceptable.

26.4 In light of the above well settled principle of 1aw, contention raised by
the importer that Show Cause Notice is invalid in the absence of valid appeal
against the assessment orders in respect of the Bills of Entry is not tenable.
Accordingly, I hold that the Show Cause Notice issued under Section 28 (41 of
the Customs Act is proper, correct and legal.

27. I flnd that the importer in their written submission has placed
reliance on various case laws/judgments in support of their contention on
issues raised in the Show Cause Notice. In this regard, I am of the view that
the conclusions arrived may be true in those cases, but the same cannot be
extended to other case(s) without looking to the hard realities and specific facts
of each case. Thus decisions/ judgements were delivered in different context
and under different facts and circumstances, which cannot be made applicable
in the facts and circumstances of this case. Therefore, I find that while
applylng the ratio of one case to that of the other, the decisions of the Hon'ble
Supreme Court are aiways required to be borne in mind. The Honble Supreme
Court in the case of CCE, Calcutta Vs. Alnoori Tobacco Produced reported in
2OO4 (17 Ol ELT 135 (SC) has stressed the need to discuss, how the facts of
decision relied upon ht facrual situation of a given case and to exercise caution
while applying the ratio of one case to another. This has been reiterated by the
Hon'ble Supreme Court in its judgement in the case of Escorts Ltd. Vs. CCE,
Delhi reported in 2004 (173) ELT 113(SC) wherein it has been observed that
one additional or different fact may make difference between conclusion in two
cases, and so, disposal of cases by blindly placing reliance on a decision is not
proper. Again, in the case of Commissioner of Customs(Port), Chennai Vs.
Toyato Kirloskar Motor P. Ltd. reported in 2OO7 (213) ELT 4 (SC), it has been
observed by the Hon'ble Supreme Court that, the ratio of a decision has to be
understood in factual matrix involved therein and that the ratio of a decision
has to be culled from facts of given case, further, the decision is an authorit5r
for what it decides and not what can be logicaily deduced there from.
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28. In view of my findings in the paras supra, I pass the following order

ORDER

2A.l I reject the declared classification of the subject goods viz.
"POTASSIUM CLAVULANATE WITH MICROCRYSTALLINE
CELLULOSE/SILICON DIOXIDE (1:1) - LP, E.P' under Customs Tariff Item
3OO39O90, imported vide the Bills of Entry mentioned in TABLE-C of the show
cause notice, and order to re-classiff the said goods under Customs Tariff Item
29419O9O of the first schedule to the Customs Tariff Act, 1975, with applicable
rate of duty i.e. BCD @7.5%, SWS @f 0% of BCD and IGST @,18%.

2fl.2 I deny the exemption benefit of Basic Customs Duty (BCD) under
Serial No. 254 of Notihcation No. ll2l2OO9-Customs, Llated 31.12.2009, as
amended, availed by the Importer on the impugned goods, as detailed in
TABLE-C of the show cause notice.

2A3 I confirm the demand of Customs duty amounting to Rs.
75,4O,7121- (Rupees Seventy Five Lakh, Fort5r Thousand, Seven Hundred and
Twelve Only) in respect of the goods imported vide bills of entry as detailed in
TABLE-C of the show cause notice issued under Section '28$l of the Customs
Act, 1962, under the provisions of Section 28(8) of the Customs Act, 1962 and
order to recover the same from M / s. Bharat Parenterals Ltd. (lEC No.
3400000744), Survey No. 144 &, 146, Village-Haripura, Tal-Savli, Dist-
Vadodara, Gujarat-391 520.

24.4 Interest at the appropriate rate shall be charged and recovered
from M/s. Bharat Parenterals Ltd. IEC No. 3400000744), Survey No. 144 &
146, Village-Haripura, Tal-Savli, Dist-Vadodara, Gujarat-391 520, under
Section 28AA of the Customs Act,7962 on the duty confirmed at Para 28.3
above.

28.5 I hold that the imported goods viz. "POTASSIUM CLAVULANATE
wlTH MICROCRYSTALLINE CELLULOSE/SILICON DIOXIDE (1:1) - I.P, E.P",
totally vaiued at Rs. 4,79,23,194 l- (Rupees Four Crore, Seventy Nine Lakh,
Twenty Three Thousand, One Hundred and Ninety Four only) imported vide
Bills of Entry, as mentioned in TABLE-C of the show cause notice, are liable for
confiscation under Section I 1 1(m) and Section 1 1 1(o) of the Customs Act,
1962. However, I give M/s. Bharat Parenterals Ltd. (lEC No. 34O0OO0744),
Survey No. 144 & 146, Village-Haripura, Tal-Savli, Dist-Vadodara, Gujarat-391
520, the option to redeem the goods on payment of Fine of Rs.48,00,0O0/ -
(Rupees Forty Eight Lakh only) under Section 125 of the Customs Acl, 1962 in
lieu of confiscation.

2A.6 I impose penalty of Rs. 75,40,712l- (Rupees Seventy Five Lakh,
Forty Thousand, Seven Hundred and TWelve Only) plus penalty equal to the
applicable interest under Section 28AA of the Customs Act, 1962 payable on
the duty demanded and confirmed above on M/s. Bharat Parenterals Ltd. (lEC
No. 34O0O0O744), Survey No. 144 & 146, Village-Haripura, Tal-Savli, Dist-
Vadodara, Gujarat-39l 520, under Section 114A of thc Customs Act, 1962.
However, I give an option, under proviso to Section 114.4 of the Customs Act,
1962, to the Importer to pay 25%o of the amount of total penalty imposed,
subject to the payment of total duty amount and intercst confirmed and the
amount of 25%o of penalty imposed within 30 days of receipt of this order.

2a.7 I refrain from imposing penalty under Section 112 of the Customs
Act,l962, since as per fifth proviso of Section 114A, penalty under Section 112
and 114A are mutualiv exclusive.
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2A.A I impose penalty of Rs.5,0O,000/- (Rupees Five Lakh only) on M/s.
Bharat Parenterals Ltd. (lEC No. 3400O00744), Survey No. 144 & 146, Village-
Haripura, Tal-Savli, Dist-Vadodara, Gujarat-391 520, under Section 114AA of
the Customs Act, 1962.

29. This order is issued without prejudice to any other action that may
be taken under the provisions of the Customs Act, 1962 and
Rules/Regulations framed thereunder or any other Iaw for the time being in
force in the Republic of India.

30. The Show Cause
3 1 /Pr.Commr. I O&,A I 2O2a-25 dated
terms.

Notice bearing F. No. VIII/ 10-
I I .06.2025 is disposed off in above

4#
ah

12'
(Shiv Kumar Sharaa)

Principal Commissioner of Customs

Date: 24.12.2025F. No. VIII/ 1O-3 1 /Pr.Commr. I O&,A I 2024 -25

DIN- 2025L27 1MNOOOO666B8A

By Speed Post/E-Mail/By Hand

To:

M/s. Bharat Parenterals Ltd.,
Survey No. 144 & 146,
Village-Haripura, Tal-Savli,
Dist-Vadodara, Gujarat-39 1 520.

Copv to:

(s)

I
2
3

(4)

The Chief Commissioner of Customs, Ahmedabad Zone
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner of Customs, Air Cargo Complex, Ahmedabad for
information please.
The Superintendent (System), Customs HQ., Ahmedabad for upioading on
the Official website of Customs Commissionerate, Ahmedabad.
Guard File.
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