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Cus-Mundra

B. Order-in-Original No. | : | MUN-CUSTM-000-COMM-07-24-25 DATED
02.05.2024

C. Passed by : | K. Engineer
Principal Commissioner of Customs,

Customs House, AP & SEZ, Mundra.

D. Date of order and : | 02.05.2024.
Date of issue of 02.05.2024.

E. SCN No. & Date . | SCN F.No. GEN/ADJ/COMM/91/2023-Adjn, dated
08.05.2023.

F. Noticee(s) / Importer | : | M/s. Yara Fertilisers India Private Limited
/ Importer (IEC-3111008398),

402, Suyog Fusion Dhole Patil Road,

Pune, Maharashtra -411001.

G. DIN : | 20240571 MOOO00000EFAC

1. GRS YeRG &I -3 UeH fbar o 31
This Order - in - Original is granted to the concerned free of charge.

2. e PIE Al 3T Ul ST I P § <f 95 Wil Yeob AU (ATl 1982 &
g9 6(1) ¥ Ay ufdd e Yob ST 1962 B URT 129A(1) F Sfatld Uu=
Hius-F IR ufodt & i 9a1E T T W {did B GHal -

Any person aggrieved by this Order - in - Original may file an appeal under

Section 129 A (1) (a) of Customs Act, 1962 read with Rule 6 (1) of the Customs
(Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:

“FHERT ITE Td T Yo 3R Jare sriea witisx, uidH s dis, 20
TR, 9gaTel Had, 994l fia Furss, kR e & e, fsfr diwe siifte,

SgHqINIG-380 004”7

“Customs Excise & Service Tax Appellate Tribunal, West Zonal Bench,
274 floor, Bahumali Bhavan, Manjushri Mill Compound, Near
Girdharnagar Bridge, Girdharnagar PO, Ahmedabad 380 004.”
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3. I ordict ¥g SMeR Weiy 3 feier | i e & iR 1w o ot =1l

Appeal shall be filed within three months from the date of communication of
this order. |

. R UG & Y 1000t/ wﬁmwﬁww@mm@wsl [P, N, B
mm@rwﬁmar*@ﬁrwme’rmm/ mmwﬁwwmw
S8l Y[ch, N, Wq@%m@@%%mmmﬁmw

8 '10,000/- wﬁm-gwﬁmwu@mm%qaaw <8 N9 1 XM TN

T T g &@awle‘n Led P Y- Wos Uls dsigRalesga & s
?ﬁmﬁswﬁwﬂa@mwwﬁmmlﬁw%ﬁﬁwwméﬂ’
w%mm@w%mmi

Appeal should be acccl)mpamed by a fee of Rs. 1000/- in cases where duty,
initerest, fine or penalty demanded is Rs. 5 lakh (Rupees Five lakh) or less,
Rs. 5000/-in cases Where duty, interest, fine or penalty demanded is more
than Rs. 5 lakh (Rupelf,'s Five lakh) but less than Rs.50 lakh (Rupees Fifty
lakhs) and Rs.10, 000 / - in cases where duty, interest, fine or penalty
demanded is more than Rs. 50 lakhs {(Rupees Fifty lakhs). This fee shall be
paid through Bank Draft in favour of the Assistant Registrar of the bench of
the Tribunal drawn on a branch-of any nationalized bank located at the place
where the Bench is situated.

I
. S a{tﬂamwweﬁﬁw%m 5/- T B¢ B T w&ls 9%
1Y e &néwaﬁuﬁruwla%ﬁﬁ 1, < Peop HAHTH, 1870 & Hed°-6 &
<Tgd [Muffd 0.50 ﬂ@aﬁwwwwwmm@m
The appeal should be%r Court Fee Stamp of Rs.5/- under Court Fee Act
whereas the copy of th1s order attached with the appeal should bear a Court

Fee stamp of Rs.0.50 (Flfty paisa only) as prescribed under Schedule-I, item
6 of the Court Fees Act[ 1870.

. U JI9H & 91y e/ [E'UE’/ AT 31fE & YA 1 THI0 ey e s i)
Proof of payment of duty/fine/penalty etc. should be attached with the
appeal memo.

. 3Ule Td FRd A, @W(ﬂfﬂﬂ)ﬁ'ﬂﬁ 1982 3R CESTAT (fspan) MM,
1982ifrlﬁmna‘rﬁma=r%mﬁrmm%m

While submitting the ﬁppeal, the Customs (Appeals) Rules, 1982 and the
CESTAT (Procedure) Rules 1982 should be adhered to in all respects.

: wW%ﬁwﬂa%@Wﬂﬁm-ﬂw IR AT fdarg # B, sruar gue 4,

Gﬁ%ﬁ@ﬂﬁﬁmﬁs‘r IAYHT & THE HIT e BT 7.5% Y D1 BT |

An appeal against this o}rder shall lie before the Tribunal on payment of 7.5%
of the duty demanded|where duty or duty and penalty are in dispute, or
penalty, where penalty|alone is in dispute.
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1. FACTS OF THE CASE IN BRIEF:

1.1. Whereas, the Intelligence was gathered by the officers of the Directorate of
Revenue Intelligence, Zonal Unit, Lucknow (hereinafter referred to as the “DRYP)
that M/s Yara Fertilisers India Private Limited, (IEC-3111008398),
(hereinafter referred to as the importer’ or also as ‘M/s.YARA’ for the sake of
brevity) have imported “YARAVITA ZINTRAC (Zinc Oxide suspension concentrate
(39.5%)" classifying the same under CTH 31059090 by declaring “YARAVITA
ZINTRAC (Zinc Oxide suspension concentrate (39.5%)-fertilizer” from Mundra
Port (INMUN1} and paid Basic Customs Duty at the rate of 5% and IGST at the
rate of 5% ad valorem during the F.Y. year 2019,

1.2. Whereas, the intelligence further indicated that the chemical composition
of “YARAVITA ZINTRAC (Zinc Oxide suspension concentrate (39.5%))” imported
by the Importer is as under-

(i) Dense suspension concentrated of liquid Zn -39.5%w/w/(700g/])

(ii) Nitrogen (N) -0.9%w/w [/ (18g/])
(iii) PH , 9.0 %1
(iv) Density -1.734

1.8 Whereas “Zinc Oxide suspension concentrate (39.5% ZN)’ as per Fertiliser
(Control) Amendment Order, 2017 dated 06.02.2017, falls under the category
of ‘Micronutrient’ at Sl. No. 15, Sub-Heading 1(g) of Part A of the Schedule I of
the Fertilizer (Control) Order, 1985 (FCO), in which the chemical composition of
the said product is as under, "

15, Zinc Oxide Suspension Concentrate (39.5% Zn)

() | Dense suspension concentrate of liquid Zinc

{i)) | Zinc {as Zn)per cent by weight, minimnm _ 39.5

(i) | pH{5% solution) 9,01
{iv) | Arsenic (as As) per cent by weight, maximum 0.001

{v) | Lead (as Pb) per cent by weight, maximum 0003
{(vi) | Cadmium (as Cd) per cent by weight, maximum 0.0025
{vii) | Specific gravity (at 15°C) L7175

1.4 From the above compositions, it appears that Zinc is main component of
the imported product i.e. YaraVita Zintrac “(Zinc Oxide suspension concentrate
(39.5%) and a separate chemically defined component as per FCO, 1985, hence
the classification of same under CTH 31059090 which covers “other fertilizers”
is not in accordance. As per HSN, the heading 3105 excludes: “Separate
chemically defined compound not specified in Notes 2 to 5 to this Chapter but
which might be used as fertilizers, e.g., ammonium chloride which falls in
heading 28.27. From the above it appears that the imported goods have been
misclassified under CTH 31059090 attracting BCD @ 5%, instead of its correct
CTH 28170010 which attracts BCD @ 7.5% and thus there is short payment of
duty. '

2. INVESTIGATION OF THE CASE
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i

-

2.1 Whereas, based on the aforesaid intelligence, an investigation was initiated
and the Importer was requested vide DRI letter dated 26.05.2020 to submit
copies of documents pertgining to all their imports of Zinc Oxide suspension
concentrate (39.5%) classilfying the same under CTH 31059090. The importer,
in reply, vide their letter déted 10.06.2020, submit’ted the following documents,

() Copy of Bills of éntry, Commercial invoice, purchase order etc. wherein
Zintrac was imported and class1ﬁcat1on indicated is Tariff item
31059090; '
Copy of produet literatiire, brochure of Zintrac;
iii) Copy of proof of %lemittanc'es and letter of credit effected in relation to
procurement of Zintrac;
" *{iv) Copy of agreem‘e-rfliti' between M/s Yara Fertilizers India Private Limited
and Supplier(s) of|Zintrac with all amendments;
(v)  Copy of Sales invoices indicating sale of Zintrac.

2.2 TESTIMONY OF SHRI ANJIVA KUMAR RAI, MANAGER SUPPLY CHAIN
OF M/S YARA FERTILISERS INDIA PRIVATE LIMITED'

Whereas, summons dated 24.11.2020 under Sectlon 108 of the Customs
Act, 1962 was issued to M/s YARA for tendering evidence on 14.12.2020. The
Importer, vide their emalls dated 30.12. 2020 and 01.01.2021, informed that
they have paid duty and 1ntterest and requested to appeat in flituré once COVID-
19 restriction are lifted ds they were affected by COVID-19. ‘Subsequiently,
another Summmons dated 04 01.2021 U/s 108 of the Customs Act, 1962 was
issued to the Importer for the1r appearance on 15.01.2021. In compliance of the
same, Shri Anjiva Kumar Ral, Manager Supply Chain, ‘M/s Yara Fertilisers India
Private Limited appeared and tendered hlS voluntary statement dated

15.01.2021 under Sec1:1onI 108.of the said Act wherein he interalia stated:
(i) That M/s Yara -Felrtilisers India Private Limited, Mumbai is engaged in
production and import of fertilizers and marketing of them in Indian
markets: that they are producing neem coated Urea at their Plant.at
Babrala, district Sambhal Uttar Pradesh: that they are importing and
selling NPK Cor}nplex fertilizers, Water soluble fertilizers and
micronutrients i.e} Zinc Oxide suspension concentrate (Zintrac), Liquid,
Calcium 10%, Boron Ethanolamine etc.: that they are importing

Zintrac from Yara|Asia Pte Ltd Singdpore;

(ii) On being enquired about who looks after the classification of various
goods imported b}!r M/S. YARA, they subm1tted that, they collect details
regarding product like Certificate of Analysis, Material Safety Data
Sheet, Product Brochures and share the details with consultants for
their advice on i1|1|1port and taxation and classification. Once these

advises are received, he along with Akhilesh Bhadauria, Manager!

Taxation decide classification/ CTH for imports of goods;

(iti) On being asked to|peruse the letters dated 10.06.2020 and 30.12.2020
submitted by thezlrzl to DRI, LZU, wherein it was mentioned that M/s
YARA is engaged in Import of Zinc Oxide suspension concentrate i.e.
Yara Vita Zintrac and further asked that what are the uses of the said
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(iv)

(v)

(vi)
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product and is the said product separate chemically defined and asked
to comment on it, he submitted that he perused the same and as a
token he put his dated signature on the above mentioned letters: that
the Zintrac is Zinc suspension product; it is used to provide zinc to
plant in cell division and new tissue creation: that this is useful in leaf,
flowering and seed development: that in respect of question made on
separate chemically defined compound, he would reply in due
course .

On being asked to peruse the product details for YaraVita available on
www.yara.in, wherein the uses of products YaraVita are mentioned as
“for fertigation and soilless system, for foliar application and for seed
treatment” and asked to comment on it, he submitted that he perused
the same and as a token he put his dated signature on the above
mentioned letters: that he is in agreement with same: that YaraVita
product is wide in range: that Zintrac is'part of YaraVita range: that it
is a formulated product for treatment of Zinc deficiency by foliar
application: that Foliar application is basically done by mixing
concentrate with water and spraying over leaf and flowers which result
in cell division and new tissue creation in Plant. This is useful in leaf,
flowering and seed development.

On being asked to peruse the copies of Bill of Entries number 9469024
dated 13.12.2018 and 4666602 dated 28.08.2019 submitted by his
office email dated 15 Jan 2021, wherein they have classified Zintrac
under CTH 28170010 while, in Bill of Entries number 3199402 dated
13.05.2019, 3579838 dated 10.06.2019 submitted vide his office letter
dated 10.06.2020, they have imported Zintrac under CTH 31059090:
that further, again Bill of Entry number 7793282 dated 01.06.2020,
they have imported Zintrac under CTH 28170010: that during scrutiny
of documents submitted by his office, it has been observed that they
have regularly changed the CTH for import of Zintrac: that on being
asked to comment on same, he submitted that he has perused the
same and as a token he put his dated signature on the above
mentioned letters: that he agreed with same: that they started
importing ZINTRAC at Mundra Port under CTH 28170010, after
clearing few shipments, they started import of said goods under
CTH 31059090 as an appeal filed by M/s YARA against the
classification of ZINTRAC was already pending before CESTAT
Mumbai and they were expecting early disposal of same appeal in their
favour: that he further submitted that when they received next
shipments, there was delay in disposal of case, hence, they maintained
same stand in import of Zintrac under CTH 28170010: that in case of
Zintrac, they are of primary view that it is classifiable under chapter
3105, but at the same time, since matter is pending with CESTAT
Mumnibai, they have again started importing under chapter 2817 and
deposited duty under protest: that they have changed CTH as per
their submission above only;

On being asked about their submission that they have changed CTH
on the basis of submission made in answer 6 above, but they have not
paid the differential custom duty on the Bill of Entries filed under CTH
31059090 before change of CTH: that what do he has to say about that,
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he replied that. they have not paid differential duty before change of
CTH: that they pard differential duty along with interest when theiy
received a letter regarding enquiry w.r.t. import of Zintrac from
DRI, Zonal Umt Lucknow;

On being asked labout. the essential character of Zintrac (Zinc Oxide
suspension concentrate), he replied that it is a formulated product for
treatment of Z:lnol deficiency. Zinc is essential ‘micronutrient for Plant
growth, which: generates Auxin in plant which helps in.improving cell
division, plant metabohsm and grain filling: that Zintrac with 39.5% Zn
meets this requ1rement R

to peruse the Certificate of analysis (COA) dated
14.03.2019 w.r. t1  order no. IN9907905 submittéd by their office vide
letter dated 10. 06 2020. In COA % of Zn is 39.5% & in nitrogen is 0.9%
w/w. What is thd role of nitrogen in the said product? On which he
replied that he dgreed with 'same: that Nitrogen is essential pait of
formulation and fmakes Zinc oxide suspension stable: that N1trogen
being one. of the primary nutrierits also helps in absorption of Zd
during cell division;

On being asked

On being asked to peruse the General Rule for the 1nterpretat1on of
import tariff glven in custom tariff whereas at point 3, (a), it is given
“The heading whrch provides the most speclfic description shall
be preferred to headmgs provrdmg a more general descnptlon .
Further it is alsojmentioned in point 3 (b), that “Mixtures, composrte
goods consrstmg of different materials. or ~made up of different
components, and goods put up in sets for retatl sale, which cannot be
classified by refer;ence to (a), shall be, classified as if they consisted, of
the material or component which gives them their essential character,

in so far as this cnterlon is applicable™: that as their company imported
the said goods Un:der CTH 31059090 undeért the heading of “Others” and
hie has answered il Ans 8 of his statement, that essential character of
Zintrac is to decraase deficiency of Zinc: that.dén’t he thihk that the
said'itern shotld dorrectly be imported undér CTH 28170010, whiere it
is specifically mentioned ‘as Zinc Oxide; Zinic Peroxide: that what do he
has to say abo’utl that, he replied that they are of the view:that
Zintrac merits cl‘assﬁicatmn under CTH 3105 since it is mixture of
zinc oxide (which i 1s one of the micronutrients), Nitrogen {in the form. of
Urea) and Monoethylene Glycol (as suspension): that this product is
fertilizer, by name, known as Zinc Oxide suspension concentrate
(39.5% Zn) under the category of Micronutrient al Si. No. 16,

subheading 1(f} of Part A of the schedule I of the Fertilizer Control Order
1985(FCO). Further it is traded as micronutrient Fertilizer: that
accordingly, Zintr(ac is correctly classifiable under CTH 31059090 as
other Fertilizer: th'at since the classification matter is pending with
CESTAT Mumbai,|it is sub-judice and to be decided by CESTAT,

On being asked that in answer no. 10 of his statement, he has
submitted that composition of Zintrac i.e. zinc oxide 39.5%, Nitrogen
0.9% and Monoethylene Glycol (as suspension), now according to him
what is the main content of the said product and what is the use of the]
same: Further i in the said mixture nitrogen is available as 0.9%: hel
further asked to define the role of nitrogen for the said mixture, he
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replied that the main Content of the Zintrac is Zinc oxide: that it is
used to decrease the Zinc deficiency: that Nitrogen is essential part of
formulation and makes Zinc oxide suspension stable: that Nitrogen
being one of the primary nutrients also helps in absorption of Zn during
cell division,;

(xi) On being asked to peruse the Bill of entries no. 3045776 dated
30.04.2019, 3045360 dated 30.04.2019, 3199402 dated 13.05.2019,
3579838 dated 10.6.2019, 3415097 dated 28.05.2019, 3580889 dated
10.06.2019 submitted vide their office letter dated 10.06.2020, vide
which they have imported Zintrac under CTH 31059090 through
Mundra Port, while at the same time, as per sales tax invoices No.
INO720000278 dated 10.04.2019, INO720000281 dated 10.04.2019,
INO720002053 dated 24.06.2019, INO720003877 dated 16.08.2019 &
INO720020627 dated 29.10.2019 submitted vide their office letter
dated 10.06.2020 to this office: that it has been observed that they have
cleared the Zintrac in the domestic market under CTH 28170010 and
further asked him that what did he has to say about that, on which he
replied that 12, he was not in position to comment on that at present
and request to give them two weeks time to study & reply on the same:

{(xii}) On being asked to submit the month wise opening & closing statement
of the stocks with respect to said product i.e. ZINTRAC for the FY 2018-
19 to till date along with GST Returns for the said periods. They were
also requested to provide the documents pertain to appeal filed
before CESTAT-Mumbai as discussed above and to provide the
sample of the product Zintrac, on which he requested two weeks
time to collect and submit the documents as asked. o

(xiii) On being asked about his submission made in ans. 11 of his statement
that Zinc is main component and as he was already peruse the 3(b) of
Genefal Rules of Interpretatlon of Custom Tariff and the product
Zintrac clearly defined as ZINC OXIDE SUSPENSION CONCENTRATE
(39.5%Zn), under the category of “micronutrients” at Sl. no 16, sub
heading 1(f) of part A of Schedule I of the Fertilizer Control Order,
1985(FCO), dldn’t he think that the said item is. correctly classifiable
under CTH 28170010 and asked to comment on that, on which hé
replied that he would submit the reply and product literature/chemical
specification in due course;

(xiv) That he further requested two weeks time for further submission on
question made in his statement and documents asked during the
statement.

2.3 Summons dated 23.11.2021 under Section 108 of the Customs Act, 1962
was issued to the Importer for appearance and tendering evidence on
02.12.2021. In reply they submitted that an Appeal No 85205/2018
(relating to classification of YaraVita ZINTRAC under Customs) is pending
with CESTAT Mumbai. They had filed early hearing application on 09.08.2027%;
CESTAT had accepted their application. In view of the early outcome of the same,
they requested to- allow them to present in person after the next hearing:
Subsequently, another Summons dated 15.03.2022 under Section 108 of the
Customs Act, 1962 was issued to the Importer for their appearance on
15.03.2022. In compliance of the same, Shri Anjiva Kumar Rai, Manager Supply
Chain, M/s Yara Fertilisers India Private Limited appeared and tendered his
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1

On perusal-of _Anls No 4 of his statement dated 15 Jan 2021, vide which
he had submitteld that he will reply in due course against question “Is,
the said product rsleparz-ite chemically defined?” on which he replied- ‘that
product Zintrac is a mixture and is not separate chemically deﬁned
product. We hav [subm1tted rnanufacturmg process which shows it as
mixture. a

On being asked t:l['lat he has submitted that Zintrac is a mixture, while
M/s. Yara Fertjliete:r India Pvt. Ltd. importing the same under the brand
name “YaraVita Zlintrac (Zinc Oxide suspension concentrate (39.5%))
and the same. thmg are also mentioned in. Master Sales Terms No.

S/003/2019 sub;’mtted by his office letter dated 10.06:2020. Further
brochure of Yarav1ta Zintrac defined the product for the treatment of
Zinc Deficiency. Further as per point (C) of Chapter heading 31.05 .of
Explanatory Notes for the chapter 31 is reproduced as under:

“All other fertilisers {other than separate chemically defined
compounds},...... l[..Further Explanatoiy Notes for the chapter 31 also
statés that the lheading excludes: (a) Separate ¢herically defined
compounds not islpemfied in Notes 2 to 5 to this’ Chapter but which
might be used as fertilisers, e.g., ammonium chloride which falls 1n
heading 28.27.7 |

That Ammo‘nium Chloride is a straight nitrogenous fertilizer
mentioned at ‘Sti{no. 3 of Sub heading 11 (a) Straight Nitrogenous
Fertilisers of P.ai'ti-A‘ of Schiedule-I of the Fertiliser (Control) Order, 1985,
whiile the produict imported by M/s. Yara Fertilisers i.e. Zinc Oxide
suspension concentrate (39.5% ZN)’ is mentioned under the category
of Mlcronutnent’ at Sl. No. 16, Sub-Heading 1(fljof Part A of the
Schedule I of the Fertilizer (Control) ‘Order, 1985 (FCO). Do you still
submit that Zin¢ G)x1de suspension concetitrate (39.5%)is not separate
chemically deﬁned product? On which he repliéd that he humbly
submit that YaraV1ta Zintrac is a mixture of Zin Oxide, Urea and-
Monoethylene Gl}ir'col Hence, even though product name is Zinc Oxide
due to higher share of Zinc Oxide, product is a mixture. Therefore, they
understand that jthis is not a separate chemically defined product.
Nitrogen adds; 1) Uptake aid to improve nutrient (Zn) absorption via
the leaf, 2) Anti-freeze agent to protect formulation from frost damage,
3) Nutritional N input, 4} Rheology control to maintain product shelf-
life and handling.

On perusal of Ans|No 12 of his statement dated 15 Jan 2021, regarding
clearance of le’ltI'IcLC in domestic market under CTH 28170010, in reply
of the same he hdd requested two weeks time to submit the reply, but
reply still awaltec!i In reply of the same he submitted that they had
cleared 6 shipments in chapter 31 on premise that they were expecting
early resolution {of classification from CESTAT. Meanwhile they
supplied old 1nven£ory in market. Since operationally it was not feasible
to change GST% 1r1 invoices and revert béck to previous GST%. Also
they changed CTH back to 28170010 soon, therefore they could not’
effect changes in domesﬂc market.
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On being asked about brochure of YaraVita Zintrac and in answer of
question no. 5 of his statement dated 15.01.2021, in which Yaravita
Zintrac is defined as “a highly concentrated flowable formulation for the
treatment of Zinc Deficiency by foliar application”. While the category
of products covered under Chapter 31 has also been elaborated by the
General Chapter Notes to the Chapter 31, which is reproduced as
under:

“This chapter also excludes micronutrient preparations which are |
applied to seeds, to foliage or to soil to assist in seed germination and
plant growth. They may contain small amounts of the fertilizing element
Nitrogen, Phosphorus, and Potassium, but not as essential
constituents.” Do he agree with the same? On which he replied that
Nitrogen plays an essential role in Zintrac. It adds 1) Uptake aid to
improve nutrient (Zn) absorption via the leaf 2} Anti-freeze agent. to
protect formulation from frost damage 3) Nutritional N input 4)
Rheology control to maintain product shelf-life and handling, hence
Nitrogen is an essential element of Zintrac and it should not be
excluded from Chapter 31. '

On being asked that vide their office letter dated 10.06.2020 he had
submitted that YaraVita Zintrdac is a mixture of Zinc Oxide (which is
one of the micronutrients), Nitrégen (in form of -urea), rand
Monoethylene Glycol (as suspension). This product is fertilizer, by
name, known as Zinc Oxide suspension concentrate (39.5% ZN)’ under
the category of ‘Micronutrient’ at SL. No. 16, Sub-Heading 1(f) of Part A
of the Schedule I of the Fertilizer (Control) Order, 1985 (FCO). Further,
it is traded as micronutrient fertilizer. While, as per Fertiliser (Contro])
Order (FCO), 1985, Order dated 06.02.2017, Zinc Oxide suspension
concentrate (39.5% ZN)’ comes under the category of ‘Micronutrient® at
Sl. No. 15, Sub-Heading 1(g)of Part A of the Schedule I of the Fertilizer
(Control) Order, 1985 (FCO) and its contains,

15. Zinc Oxide suspension concentrate -(39.5% Zn)
(i) Dense suspension concentrate of liquid Zinc

(ii) Zinc (as Zn) per cent by weight, minimum -39.5

(iii) pH (5% solution) -0.0+1

(iv) Arsenic (as As) per cent by weight, maximum -0.001

(v) Lead (as Pb) per cent by weight, maximum  -0.003

(vi) Cadmium (as Cd) per cent by weight, maximum -0.0025

(vii) Specific gravity {at 150 C} -1.71-1.75

As per above composition provided by FCO, 1985 & Analysis report
of CFQCTI no. Lab No. 633/21/3975 dated 28:12.2021 submitted by
you; nitrogen is not a part of above composition. In view of the above
it appears that they had submitted incorrect information to this office,
on which he replied that there is continuous improvement and correction
in specifications over past years. For Yara India, specification of Zintrac
has remained same and it qualifies for new specification as evident from
test reports. Since Nitrogeﬁ is part of their product even after change in
FCO specification, they have taken reference on bonafide belief of old
entry of FCO inadvertently in place of present entry of FCO. They humbly
request to ignore this mistake on their part. Further they believe that in
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CFQCTI LAB test report only those elements are reported which are given
under FCO specification.

2.4. SCRUTINY OF DOCUMENTS OF THE IMPORTER: Whereas, scrutiny. of
the import documents subn‘utted by 1rnp0rter as well as available in this ofﬁce,
revealed that the 1mportelr had filed following Bills of Entry in the year 2019
classifying “YARAVITA ZINTRAC (ZINC OXIDE SUSPENSION CONCENTRATE
{39.5%) -fertiliser “under ¢ CTH 31059090 as detailed below: B

coron ] Table -1 - S
G e I 2019 : B DCEE
| SN.[Port | BENo. [ BEDate | ' Item Description CTH. |-
el 3045360. | 30.04.19 '
‘ 3045776 | 30.04.19

3109402 | 13,05,19 | YARAVITA ZINTRAC

3

- - ZINC,OXIDE SUSPENSION CONCENTRATE 31059090 |
3415097 ['28,05.19 |” (39 505 7n)

3580889 | 10.06.19
3579838 | 10.06.19

|

3. EXAMINATION OF THE ISSUE

oG wlo
INMUN1

é 1. From the analysis/ scrutmy of data for the imports of YARAVITA ZINTRAC
(ZINC OXIDE SUSPENSION ‘CONCENTRATE (39.5%)’ made by the Importer that
they have imported the YaraVita Zintrac in 2019 under CTH 31059090. Further,

it has also been noticed thlat during the F. Y 2016 to 2018 and after June 20 19
onwards, the Importer imported above products under the correct CTH
28170010 and paid customs duty as per applicable rates on CTH 28170010.

However, in F.Y. 2019 thlc| Importer switched such imports of ‘ZINC OXIDE
SUSPENSION CONCENTRATE (39.5%)’ to CTH 31059090 (BCD @ 5% + IGST @
5%) without any valid reason.

3.2. Further, it is also observed that against the import made by importer
during the F.Y. 2019, 1m|porter cleared the same product i.e. ‘YARAVITA
ZINTRAC (ZINC OXIDE SIFSPENSION CONCENTRATE (39.5%)’ under CTH
28170010 vide their tax invoice no. INO720000278 dated 10.04.2019,

invoice no. IN07200002d1 dated 10.04.2019, invoice no. INO720002053
dated 24.06.2019, mvomle no. INO720003877 dated 16.08.2019 & invoice
no. IN2420020627 date:d 29.10.2019, ir domestic market under CTH
28170010, while they nnported the same: product under CTH 31059090..
These tax invoices subm:tted by patty as sample documents in this office.
On being asked that whiy!f they are clearmg the said goods in domestic
market under CTH 28170010 importer faﬂed to submit any plausible reply
on that.
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PAN  : AAACYATEEC (({ 1 ORIGRNAL For Recipient
GETIN : O6AAACYAT66C1ZD ) ;
YARA

Yara Fertilisers India Pvt Etd.
{ CROP. NUTRITION AGRI BUSIN'FSS)
PORTA CABIN-12, DELHI INTERNATIONAL CARGO TERMINAL,
PANCHI - GUIARAN, SONEPAT, HARYANA

SALE POINT: ENVOICE NO : DN0720000278
wara lertilisets India Pyt Lid, !NVOICENDATE 1 10.04,2019
i pot 0. ;9010043309
Ry Novelty Road, TAX INVOICE SAF REF

KAaRNATL-152001, Haryana,

Bill TOPARTY: A52255001 SALES GRP: Jind SHIEP TO: ASZ255001

SHIV GANGA TRADERS, SHOP NO. 47 NEW GRAIN MARKET, SHIV GANGA TRADERS, SHOP NO. 147 NEW GRAIN MARKET,
MELA GROUND, JIND, NARWANA-1261165, MELA GROUND, J'END,NARWA]\TA-IZSI 146

PANNo: AMDPKA35 IR GSTIN: DGMFK@S IRIZO

Imnsportcl Name 2 DO No = jind
Truck Ni Challan No : 30005955
Mode of Dell\rew By Road Challan Date ; 09.04.2019
Road Permit No : 371102923656 Inco Yerms : FOR
Didver's Mobile No -
Sri Materin) Code Description HSN Code | Baten | Bags | UnitfNo off Qty. [Unit Eate Toml Disc. ‘Taxable
INo No Pack Bagy/| Rs) Amount Amnount(Rs)
Bize Pacls
T |PYP4EMIUE YaraVita Zintrac (Zinc 28170010 |38005 (1.000L 350 |350.00§L. 1,000.00} 350,000,003 2, 8000 347,200.00
Oxide Sus.) 1L o o4
CGST 994} 31,218.00
S5G5T [l 31,235.00
1 |PYPASMABD | YamVit Zintrac (Zinc 28170010 {56129 |250.0| ML |[120 {30.000|L 1,11000 33,300.00 ‘750.00-‘ 32.550.00
Oxide Sus.) 250 o0
CGST o4 ’ 2,028.50
SGST 994 2.9209.50
1 {PYP4SMIZU YaravVit zixm-acngzinc 28170010 36120 [S00.0|ML {240 [120000[L 105000 126,000.00] 960.004 125,040.00
Oxide Sus.) 500: o0 0
CGS5T 234 11.253.60
SGST %y 11,253.60
Total Tax Amonunt
$0.852.20
Advance Receint Voncher No, Totnl Involce Valae & 595,652.20
Miaterial Dispatched From: Place of Supply (State name spd code) : Flaryana, 06
IFME DISPATCH NG
Awmount in Words: FIVE LAKH NINETY FIVE 'X'HOUSAND SIX HUNDRED FIFTY TWO and TWENTY Paise Only
Tax on this inveice 1s not subject io reverse ch
Signamre ofSeI‘!:l‘ COODS RECEIVED E\' SOUND AND SALABLE CONDITION
. eluaa i SadisALLE Y 3 {Signanue of the Tk Driver) [ {Sigx of Purchaser with Stamp)
Axrival n{Tnlr.kNv: at . CINa TS1450PN201IFTCII9239
Truck nnlbaded an: at Contact No. -+91 20 4130 2585/ +91-124-4605 187
Received Qty: Fax Nao. 481 I0 4130 2589
E mail Wt india operatiansyars.com
Thitsitn twvoder Wehsite: AYCYr yara com

CERTIFICATE, REGISTRATION NO. « 295

1. Payment Tarms: As on ogder
2. Infevest (@ 18% pe: anmum shall be levied on payment made aftex due date

3. Arbitration: - All disjattes and difference shall as farax possible to'be settled :umcablyfai!mg with the sama shaube referred to urbiu:twn of Sale
Ar!:nz-:amr 10 be :pgmted by Yara Fegtilisers Indin Private Limited (#The Company #) snd the abitration shall be d in secondance withy
the provisions of the Arbitration and Conciliation Act, 1996 or any amendiment there to; The veme cf!h.e Brbitration shall be in Pune and the proceedings

be conductad in English
4. ‘Wlisre there is annnlepmdmwnnencmmﬂbemmtﬁeCnmp:wwlﬂ:cbmrer mmm:msofmchmmwﬂlpmﬂ over the forgoing ey
and conditions herein. Honmr,ﬂ:e conditions mentioned in this inveice shall over the ternss ana conditions in buyer#s order or confinmation, unless
otlerwise spcmﬁmlly agreed by the Campany in “%
5_ Cairn for shortage/damages shall not Le y the C unless mfmm:dinwungvpﬁhm(ﬂ dayz from the delivery of the goods

Registered Olfkce: 402, Suyog Fusion, Dhole Patil Road, Pune 411001

3.3. The importer in their statément submitted that due to bonafide belief of
old entry of FCO inadvertently in place of present entry of FCO, they have cleared
the same in domestic market under CTH 28170010. This statement of importer
appears just cover-up the issue as they have no proper reply on the same. This
act of the Importer shows their willful intention just to evade applicable customs
duty by misclassifying the said Zinc Oxide suspension concentrate (39.5%)
under CTH 31059090 (other fertilizer).

3.4. Further, the details of YaraVita Zinitrac has been gathered from the official
website of Yara India i.e. yara.in. The screenshot of the said product has been
taken from website yara.in and reproduces as under,
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From the above details, it is clear that YaraVita Zintrac

YaraVita ZINTRAC 700

fequired,

1

L et shadessyuse.

for mere Inforation,

Higher ot conceptration et Urat dpplicaio rtes 2o ower,

Z’&i’atmm!igiimmm ﬁmiz:’rﬁfum@mmntamﬁ%ﬂmﬂu& ~

Zikr 708 desamed fa 1t ke enc o v oo pwer, 5o fewer 2ppicatives o

. f T
s mae frock phammeceutical preceron materials and s fiea from Hnpuities.

T fordants such as welting, sticing, cisnersion and stabliieg aeares eesure ainfastress,,

Whidety tark miaile, Zinbac TBQ 20 be co-apolied with marny asmchermicals, Visit bavkmiz com

is a highly

concentrated zinc formulation congaing 39.5% zinc. It is made from

pharmaceutical grade raw

3.5 The analysis report

materials.

submitted by the importer at the time of import in

respect of Yara Vita Zintrac (Zinc Oxide suspension concentrate (39.5%)) had

the following specification, {\nalysis:
|
Zinc (Zn) | 39.5%w/w (700g/])
Nitrogen (N) 10.9% w/w (18g/1)
Density: || 1.734
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RN
e B
Cerzificate.of Analysis

Date of Issues 1410372019
Production Date: DLO32OLE
Expiry Dato: DIRA2021
Profdycss YaraVite Zintrac

(g Oxide Sunporybon Cancenrmer 37 3% ZnY
‘Packs 10001t
Order No; T 2007904.
Bately Codels): ‘906001
Physical Form/Appearancs: “While Suspension-Concentsate
Analysis ZIne(Zn) 395w (TODR)

Nitrogen (N) B9%wiw CI8gAY

DPensity: 1734

‘We hereby certify thattheabovae product has besn'inspected and analysed, and conforms to
thespeciicatiomwithiz the-toleroncslindiis of the EEC Regulation {EC), Na 200372003

Quutity Conirol

o o sl o 01789302545 [ R
B A [- 3 K x

Tt indostte Eatain ’;f-iﬂmb ‘Wehsisk

o YooL ¥ OATTON, DITEa 30650 Ry o
L o 1, NotTH EMStTIneaient BNZT7 S12 Tasiitaad i ingtand Mo .

E-=TTEE 0

From the above analysis, it appears that nitrogen quantity in the said
goods is only 0.9%. The main/major component of the said goods is Zinc
i.e. 700g/l. YaraVita Zintrac (Zinc Oxide suspension concentrate (39.5% Zn)
is a high concentration of zinc having 700 G/L in solution, which source
Zinc as a major elements of the said commodity. Hence, the same is rightly
classifiable under CTH 28170010, which covers “Zinc Oxide/zinc
peroxide”.

3.6 Importer vide their office letter dated 10.06.2020 submitted that they are
in view that Zintrac merits classification under Chapter 31 since it is a mixture
of Zinc Oxide (which is one of the micronutrients), Nitrogen (in form of urea), and
Monoethylene Glycol (as suspension). This product is fertilizer, by name, known
as ‘Zinc Oxide suspension concentrate (39.5% ZN)’ under the category of
‘Micronutrient’ at Sl. No. 16, Sub-Heading 1(f) of Part A of the Schedule I of the
Fertilizer (Control} Order, 1985 (FCO). Further, it is traded as micronutrient
fertilizer. Accordingly, Zintrac is correctly classifiable under Tariff Item 3105 90
90 as other fertilizer only.

3.7 In respect of para 3.6 above, it is seen that YaraVita ZinTrac ‘Zinc
Oxide suspension concentrate {39.5% ZN)’ as per Fertiliser (Control)
Amendment Order, 2017 dated 06.02.2017, falls under the category of
‘Micronutrient’ at Sl. No. 15, Sub-Heading 1(g)of Part A of the Schedule I of
the Fertilizer (Control) Order, 1985 (FCO), in which the chemical
composition of the said product is as under,
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, | 15. Zinc Oxide Suspension Concentrat (39.5% Zn)
(3] Dense suspension concentrate 'of liquid Zing!
(i) | Zinc (as Zn) per cent by weight, mininmm 355
D | pH (5% solution) I ' : 9.0

« | £m); | Arsenic (as As) per cent by weight; maximmm C - 0.001
(%) . | Lead (as Pb) per cent by weight, raximum ’ a 0003
(v) | Cadmium (as Cd) per,cent by weight, maxirmum ' 0.0025
(vii) | Specific gravity (at 15°C) || L71-1.75

From the above composmon it clearly appears that nitrogen is not a part
of above. composition aIIId -importer submission that it.is a mixture of Zinc
Oxide (which is one of the micronutrients}, Nitrogen .(in form of urea), and
Monoethylene Glycol (as lsuspensmn) and the product known as “Zinc Oxide
suspension concentrate. (39 5% .ZN)’ under. the: category. of ‘Micronutrient’ at sL
No. 16, :Sub-Heading 1{f)of Part A .of the Schedule I of the Fertilizer (Control)
Order, 1985 (FCO), is false, Further, it is traded as m1cronutr1ent Accordingly,
thrac is not classifiable 1E.mder Tanff Item 3105 90 90.

]

3.8 Importer vide their %emall dated 30.12.2020, informed that they have
deposited the differential Basm Customs Duty & IGST along with interest total
amounting of Rs.2,54; 30 |640/ - at Customs Mundra, against the 6 Bills of
Entries i.e. 3045776 dtd. 30 04.2019, 3045360 dtd. 30.04.2019, 3199402 dtd.
13.05.2019, 3579838 dtd[ 10.06.2019, 3415097 dtd. 28.05.2019 & 3580889
dtd. 10.06.2019, vide Wthh they have imported YaraVita' Zintrac under CTH
31059090.

1

3.9 As per details avallable on website yara.in as well as submltted by
importer that YaraVita 'ZINTRAC is a fully formulated flowable liquid
micronutrient fertiliser- containing a high concentratlon of zinc for foliar
application to prevent an}d treatment of zinc deficlency on a wide range of
crops. From the above- detaﬂs its clearly appears that-the said product is mainly
use for treatment of zinc &eﬁmency, hence it is r1ghﬂy_cl§351ﬁable under CTH
27170010 i.e “Zinc oxide;nﬂfnc perdxide”. :

3.10 Guidelines regarding Classification of Micronutrients, Multi-
micronutrients, Plant Growth Regulators and Fertilizers, has been issued
vide Circular No. :1022/ 10/ 2016-CX dated 06.04.2016 issued by Central )
Board of Excise and Customs, M1mstry of Finance, Government of India. The
para’s of the said Circular are as under:-

(i) The issue of classification of micronutrients, multi-micro nutrients,
plant growth regul.fators and fertilizers has remained a disputed area in
Central Excise. To bring clanty to the issue of classification thereof, it
was decided to taf{e opinion of Indian Agricultural Research Institute
(IARI) on various{ issues relating to micronutrients such as - what
constitutes micronutrients, its usage, distinction from plant growth
regulator, if any, c—I:tc In light of the opinion received from IARI, Central
Excise Tariff and explanatory notes of HSN, nature, usage and
classification of micronutrients, multi-micronutrients, plant growth
regulators and fer?t!ilizers is explained in the following paragraphs.

(i) Micronutrients are essential nutrients that are required in small
quantities for the normal growth and development of plants. As on
today, iron (Fe), manganese (Mn), zinc (Zn), copper (Cu), boron (B),
molybdenum (Mo), nickel (Ni) and chlorine (Cl) are included in this

r

'
I
|
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(iv)

(v)

(vi)
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category. These elements are also called minor or trace elements, but
this does not mean that they are less important than macronutrients.
Reply received from IARI on the subject, enclosed with the circular, may
please be referred for further details. Inputs received from the trade
indicates that these micronutrients are sold in the market as
“micronutrient fertilizer’ supplying one or more of the eight essential
nutrients listed above, namely iron to chlorine. However, in the trade
parlance sale of micronutrients as ‘micronutrient fertilizers’ would not
lead to classification thereof under chapter 31 as fertilizers for the
purposes of Central Excise Tariff. For classification under chapter 31,
at least one of the elements, namely- nitrogen, phosphorus or
potassium should be an essential constituent of the fertilizer as per
chapter note 6 of chapter 31.

There is no specific heading in the tariff for classification of
micronutrients. However, where the micronutrient is a separate
chemically defined compound, it will be classifiable under the heading
for that chemically defined compound under chapter 28 or chapter 29,
For example, some of the sulphates of micronutrients are specifically
covered under CETH 2833.

Vide Notification no. 12/2016 — C.E dated 1.3.2016, Notificdtion
1no.12/2012 - C.E dated 17.3.2012 has been amended and a new serial
no 109A has been inserted:to exempt duty of excise in excess of' 6%;
payable on micronutrients classifiable under chapter 28, 29 or 38 and
covered under serial number 1(f) of Schedule 1, Part (A) of the Fertilizer
Control Order,1985 and manufactured by the manufacturers reglstered
under the Fertilizer Control Order 1985. ‘

Plant Growth Regulators are defined as organic compounds other than
nutrients that affect the physiological processes of growth and
development in plants when applied in low concentration. Plant growth
regulators are active at low concentrations in promoting, inhibiting or
modifying growth and development. They are either natural or synthetic
compounds that are applied directly to a target plant to alter its life
processes and its structure to improve quality, increase yields, or
facilitate harvesting etc. These are in the nature of plant hormones and
classical of them are auxins, cytokinins, gibberellins (all three
promoters) and abscisic acid, ethylene (both -inhibitors). PGRs in the
list are not exhaustive and more growth substances are being
discovered in this category. PGRs are-naturally produced by plants and
they act by cantrolling or modifying, plant growth processes such as
formation_ of leaves and flowers, elongation of stems, development and
ripening of fruits etc. Synthetic organic chemicals are also used as
PGRs and are industrially produced and marketed. A list of some of the
PGRs industrially produced in India is enclosed with the reply of IARI.

It would thus be noted that PGRs are different from nutrients, be it
macronutrient or micronutrient. The difference between PGR and
micronutrient has been clearly brought out inn the reply from ICAR. PGR
as a substance is specifically covered under CETH 3808, More
specifically, Gibberellic acid and Plant Growth regulators are
respectively covered:-undey tariff item 3808 9330 and 3808 9340.
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(vii) Fertilizers are classified under chapter 31 of the Central Excise Tariff
"~ and for this p’u’ll*p'ose "they -may interalia Be minerals or chemical
fertilizers n1trogenous (CETH 3102), phosphatlc (CETH 3103), potassfc
(CETH 3104) or fert111zers consisting of two or three of the fertilizing
elements namely hitrogen; phosphorous and potassium; ‘other
fertilizers (CETH 3105) For the purpose of classification of any procluc!t
as “other fertilizers”, chapter note 6 of Chapter 31 is relevant which
provides that the térm. “othet fertilizers” applies orily to products of a
kind used as fertilizers and contain, gs an: ‘éssential constituent, at least
one of the elem_er&s nitrogen; phosphorus.or potassium. It is quite, clear
that for any product to merit-classification under CETH3105 as other
fertilizers, the product must have nitrogen or phosphorus or potassium
or their: combmat‘l‘on as an essential constituent providing the essential
character to .the product. The chemical. elements — n1trogen
phosphorus -and! potassium; are also referred as macronutrients .or
primary fertilizer elements-and are required in. higher quantity by the
plants. :
(viii) Any product where the, essential elefrerits are hot nitrogen “or
phosphorus -or ||potassiiim’ .or their mixture. would not merit
classificatiori ang'e'r CETH 3105. Further, the specific exclusion of
separate chem_icaillly defined compounds as laid down in chapter note 1,
(b) and in the HSN Explanatory Notes to the heading 3105.90, reinforce
the above conclusion. It may. also be noted that.notifications issued
under Fert1llzer‘ ‘Control Order -are not relevant for de01d1ng
classification-under the Central Excise Tariff.

(ix) Mixtures of: mlcronutnents/ multl-mlcronutrlents with fertilisers are
s also manufactured and sold. They shall be classified according to their
-« . -essential characte{‘s and general rules for mterpretatlon of the schedule
- to the tariff. Whe:“e the essential constituent,giving character to the
., ¢+ mixture is one i(gr more of the -three. elements namely Nitrogen,
Phosphorous or- Potass1um, the mixture: shall be classified under. any.
of the headlng of. Chapter 31 depending upon. its composition. On the
) other hand, -where the essential character ‘of, the product is that of
¢ -+'¢ .. mixture of mlcronlll.ltnents / multi-micronutrients having predominately
’ trace elements, it shall be classified under CETH 3824 as chemical
products not elsewhere specified or included.

(8)  Pastcirculars of the Board on the subject namely 79/79/94-CX dt 21-
11-94 and 392!{25/98 - CX dt 19-5-1998 stand rescinded.
Classification of Mlcronutnents Multi-micronutrients, Plant Growth
Regulators and Fert111zers shall be governed by the clarification
contained in this (l.lrcular to the extent the product under consideration
is covered by the gircular.

-

3.11 To bring clarity to the issue of classification of Micronutrients, Multi-
micronutrients, Plant GIE'(:)W'th Regulators and Fertilizers the CBIC in_#
concentration with (IARI) 1ssued a circular no. 1022/10/2016-CX dated O6th
April, 2016 on various 1ssues relating to micronutrients such as — what
constitutes mlcronutrlents,! '1ts usage, distinction from plant growth regulator, if
any etc. In light of the opinion received from IARI, Central Excise Tariff and
explanatory notes of HSN, |nature, usage and classification of micronutrients,
Multi-micronutrients, Plant] Growth Regulators and Fertilizers and accordingly
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it has been clarified that Micronutrients are essential nutrients that are required
in small quantities for the normal growth and development of plants. As on
today, iron (Fe), manganese (Mn), Zinc (Zn), Copper {Cu), Boron (B), Molybdenum
(Mo) Nickel (Ni) and Chlorine (Cl) are included in this category. These elements
are also called minor or trace elements, but this does not mean that they are less
important than macronutrients. These micronutrients are sold in the market as
‘micronutrient fertilizer’ supplying one or more of the eight essential nutrients
listed above, namely iron to chlorine. However, in the trade parlance sale of
micronutrients as ‘micronutrient fertilizers’ would not lead to
classification thereof under chapter 31 as fertilizers. For classification under
Chapter 31, at least one of the elements, namely-nitrogen, phosphorus or
potassium should be an essential constituent of the fertilizer as per chapter note
6 of chapter 31. There is no specific heading in the tariff for classification of
micronutrients. However, where the micronutrient is a separate chemically
defined compound, it will be classifiable under the heading for that
chemically defined compound under chapter 28 or chapter 29. For example,
some of the sulphates of micronutrients are specifically covered under CETH
2833. In the light of circular as issued, YaraVita Zintrac is rightly classifiable
under Chapter 28. '

3.12 YaraVita ZinTrac Zinc Oxide suspension concentrate (39.5% ZN)’ as per
Fertiliser (Control) Amendment Order, 20 17 dated 06.02.2017, falls under the
category of ‘Micronutrient’ at Si. No. 15, Sub-Heading 1(g)of Part A of the
Schedule I of the Fertilizer (Control) Order, 1985 and separate chemically defined
product, hence as per para’s & subpara’s of point 1& 2 of the Circular
1022/10/2016-CX dated 06.04.2016, the said goods is rightly classifiable under
Chapter 2817. | " ‘

3.13 As per para 4.2 of the Circular 1022/10/2016-CX dated 06.04.2016;.it is
clearly mentioned that any product where the essential elements are not nitrogen
or phosphorus or potassium or_their mixture would not merit classification
under CETH 3105. Further, the specific exclusion of separate chemically defined
compounds as laid down in chapter note 1 (b} and in the HSN Explanatory Notes
to the heading 3105.90, reinforce the above conclusion. It may also be noted that
notifications issued under Fertilizer Control Order are not relevant for deciding
classification under the Central Excise Tariff. As the main Character of
dominating elements of the YaraVita Zintrac is Zinc and used for treatment of
Zinc deficiency, would not leads to the merit for classifiable under Chapter 3501.

3.14 Further, the product YARAVITA ZINTRAC (Zinc Oxide suspension
concentrate (39.5%)) imported by the importers are defined as ‘Micronutrient’ at
Sl No. 15, Sub-Heading 1(g)of Part A of the Schedule I of the Fertilizer (Control)
Order, 1985. The chemical composition of the said product as per-the FCO, 1985,
is as under, oo ‘ o

15, Zinc Oxide Snspension Concentrate (39.5% Zn)

{1 Dense suspension concartrate of Hauid Zinc

(i) | Zioc (as Zn) per cent by weight, minimum 39.5

(i} | pE(5% solution) B " ' ‘ ‘ | 9.0+t
(iv) | Arsenic (as'As) per cent by weight, maximum ‘ 0.001

(v) | Lead (as Pb) per.cent by weight, maximum 0.003
(vi) | Cadmium (as Cd) pericent’by weiglt, maximman ) . 0.0025
(vii) | Specific gravity {at 15°Cy 1.71-1.75

It is evident from.the aforesaid specifications for the products Zinc Oxide
Suspension Concentrate (39.5% Zn)’ given in the Fertilizer Control Order, 1985
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that minimum percentage of Zinc is essential in the product “Zinc Oxide
Suspension Concentraté (39.5% Zn) is 39. 5%, bes1des some othér
requirements. However,||in the specifications of this product given in the
Fertilizer Control Order, 1985 no requirement of any of the fertilizing elements
nitrogen, phosphorus or potassium has been mentioned. Therefore, it cannot be
said that the product “Zinc Oxide Suspension Concentrate (39.5% Zn)’ contarln
at least one of the fert:llmdg elements nitrogen, phosphorus or potassium as an'
essential constituent”, Whlch is one of the prime requirements as per Chapter
Note 6. of Chapter 31 of the CTA, 1975 to term a product as “other fertlhze{"’
classifiable under headlnlfl; 3105 of the CTA, 1975. Further, it is traded a‘s
micronutrient and a separsilte chemlcally deﬁned substance Accordingly, Zintrac
do€s not appear to be classifiable uiider Tariff Item 3105 90 90.

4.‘ DISCUSSION ON CUSTOMS TARIFF
4 1 The relevant portlon of Tariff headmg 3105 is reproduced below,

3105 - MINERAL OR CHEMICAL FERTILISERS CONTAINING TWO

. ORTHREE OF THE JF ERTILISING ELEMENTS NITROGEN PHOSPHORUS
AND POTASSIUM;, (DITHER FERTILISERS; GOODS OF THIS CHAPTER IN
TABLETS OR SIMILAR FORMS OR IN PACKAGES OF A GROSS WEIGHT |
NOT EXCEEDING 10 KG

&

310590 90 - Other

The definition of other fertilizers is given in Note, 6 of Chapter 31, ie. “-
For the purposes of headznlg 31.05, the term "other fertilisers" applies only to
products of a kind used as ferttlzsers and containing, as an essential constttuent
at least one of the femhsmq elements nitrogen, phosphorus or potassium.”

T i

4.2. The importer’s subrr}nssmn that the element Nitrogen (N) is present in
subject product "YaraVita| Zintrac [Zinc Oxide suspension concentrate (39.5%
ZN)] and as the presence of Nitrogén is proved, the product to be classified as
‘Other Fertthzer however, 1t is observed that the importer's view with regard to
classification is not correct|as per the guideline of Explanatory Notes. The Note .
6 of Explanatory Notes for the chapter 31 is reproduced as under:

"For the purpose of heading 31. 05, the term "Other fertilizers" applies only
to products of a kind used as fertilizers and containing, as an_essential
constituent, at least one \of the fertilizing elements Nitrogen, Phosphorus or
Potassium.

From the above, it clearly appears that the product should contain at least
one of the elements Nitrogen, Phosphorus or Potassium as essential element i.e.
as one of the main or significant element. To merit the classification. under
Chapter 31, the fertilizinglelements Nitrogen, Phosphorus and Potassium are
required to be as “essentiall elements” but, from the analysis report-submitted
by the assessee, it is ev1ddht that Nitrogen is only 0.9% by weight and zinc is
39.5% by weight, hence Nlitrogen could not be an essential constituent in the
said goods. This act of the|Importer shows their willful intention just to evade
applicable customs duty loy misclassifying the said Zinc Oxide suspension®
concentrate (39.5%) under ICTH 31059090 (other fertiliser).
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4.3. Further, the category of products covered under Chapter 31 has also been
elaborated by the General Chapter Notes to the Chapter 31, which is
reproduced as under:

mThis chapter also excludes micronutrient preparations which are
applied to seeds, to foliage or to soil to assist in seed germination and
plant growth. They may contain small amounts of the fertilizing element
Nitrogen, Phosphorus, and Potassium, but not as essential constituents."

In view of the above, it’s clearly appears that in the said product i.e. Yara
Vita Zintrac, percentage of Nitrogen is only 0.9%, in a very small amount and
not a essential constituents, hence as per general chapter notes to the Chapter
31, the said product is not classifiable under Chapter 31.

l4.4. General Rules for the Interpretation provides that when by application of
rule 2{b) or for any other reason, goods are, prima facie, classifiable under two
or more headings, classification shall be effected as follows:

3(a)”The heading which provides the most specific description shall be preferred
to headings providing a more general description. However, when two or more
headings each refer to part only of the.materials or substarnces contained in mixed
or composite goods or to part only of the items in a set put up for retail sale, those
headings are to be regarded as equally specific in relation to those goods, even if
one of them gives a more complete or precise description of the goods”.

(b)“Mixtures, composite goods consisting,of different materials or made up: of
different components, and goods. put'up'in sets. for retail sale, which cannot.be
classified by reference to {a), shall be classified as if they consisted of the
material or component which gives them.their essential character, in so
far as this cnterlon is applicable”.

In YaraVita Z1nTrac Zinc is main components and the product is used for
treatment of Zinc deficiency. Hence as per 3(b) of General Rules for the
Interpretation Zinc is giving essential character in the said product, therefore
the said product is rightly classﬁ'iable under CTH 2817,

4.5. Since the imported products is Mlcronutnents and zinc is the main
elements/components of the said rmcronutments and the said product is
separately chemically defined product as mentioned under the category of
‘Micronutrient’ at SI. No. 15, Sub-Heading 1(g)of Part A of the Schedule I of the,
Fertilizer (Control) Order, 1985. Hence, the same is nghﬂy classifiable under
CTH 28170010, which covers “Zinc Oxide/zinc peroxide”. The importer firm
appears to have knowingly resorted to mis-classification with the sole purpose
of evading Customs duty. ' |

4.6. On the basis of submission in para 3 & 4 above, it clearly appears that
imported products are separate chemically defined and use for treatment of z1nc
deficiency and nitrogen, 1s neither a part of the said micronutrients fertiliser as
per FCO, 1985 order, nor 'it is a essential constituents in the said product and
are therefore rightly classifiable under CTH 28170010. The importer firm
appears to have knowingly and willingly resorted to mis-classification with the
sole purpose of evading Customs duty.

5. LEGAL PROVISIONS
5.1 WHEREAS, |
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As per Section 28(4] of the Customs Act 1962, “where any duty has
not been levled or has been short-levied or erroneously refunded, or
interest p_ayable has not beén paid, part- pald or erroneously refunded,
by reason of;- .

{a) Collusion; or, ' |
{b) Any wilﬁllﬁ':is-‘sfat'ement; or
{c] Suppress;on of facts,

by the zmporter or the exporter or. the .agent or employee of the zmporter
or exporter, the proper ofﬁcer shall within ﬁve years, from the relevant
date, serve notzc'e on.the person chargeable with duty or interest which
has not been so levled or which has been so short-levied or short-paid
or to whom the reﬁlnd has erroneously been made, requiring him to
show cause why he should riot pay the amount specy‘led in the notzce

As per Section 28AA of the Customs Act 1962 Interest on delayed
payment of duty I"l\lotwztl'lstandlng anything contamed in any judgment,
decree, order or dtrectzon of any court, Appellate Tribunal. or.any
authority or in any other provision of this Act. or the rules rmade
thereunder, the person, who is liable to pay duty in accordance with the
provisions of sectlém 28 shall, in addltzon to such duty, be liable to pay
interest, if any} at the rate fixed under sub-séction (2), whether such
payment is rade yoluntarily or after.détermination of the duty under that
section." - .. b T .

As per Sectxon 46(4) of the Custoins Act 1962 - "The importer whzle
presenting-a bzll of entry shall at the foot- thereof make and subscrzbe to
a declaration as tolthe truth’ of the contents of such bill of entry and ‘shail,
in support of such|declardtion, produce to the proper ofﬁcer the inyoice;
if any, relatmg to the imported.goods.”. T P

As _per Sectmn 46(4Al of the Customs Act 1962 * The importer who
presents @ bzll of entry shall erisure " the followzng, namely -
(a} the accttracy and completeness of the mformatton given therezn
(b} the authenttat and validity of any ‘docduinent supporting it; and
{c) compliance with the restrictiont or prohibition, if any, relating to the
goods under this Act or under any other law for the time being in force.”

As per Section 111(1:_1)_0f the Customs Act, 1962,“the following goods
brought from a place outside India shall be liable to confiscation- = '

any goods which do not correspond in respect of value or in any other
particular with the entry made under this Act or in the case of baggage
with the declaration made under section 77 in respect thereof. or in the
case of gooads Ilunder transshipment, with the declaration for
transshipment referred to in the proviso tq sub-section (1) of section 54;”

As per Section 114-A of the Customs Act, 1962, “where the duty has'
not been levied or| has been short-levied or the interest has not been
charged or paid o ‘ has been part paid or the duty or interest has been .
erroneously reﬁ.md’ed by reason of cellusion or any willful mis-statement
or suppression of Ifacts the person who is liable to pay the duty or
interest, as the cc’tse may be, as determined under [sub-section (8) of
Section 28 shall also be liable to pay a penalty equal to the duty or
interest so deternurlled ”
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5.2 Relevant Provisions of the Customs Tariff Act, 1975:

(2)

(i)

(i)

6.
6.1.

(@)

SECTION 2 - Duties specified in the First and Second Schedules to be
levied on the goods.

As per Section 3(7) of the Customs Tariff Act, 1975, “Any article which
is imported into India shall, in addition, be liable to integrated tax at
such rate, not exceeding forty per cent as is leviable under section 5
of the Integrated Goods and Services Tax Act, 2017 on a like article
on its supply in India, on the value of the imported article as determined
under sub-section (8) or sub-section (8A), as the case may be.”

As per Section 3(8) of the Customs Tariff Act, 1975, “For the purposes
of calculating the integrated tax under sub-section (7) on any imported
article where such tax is leviable at any percentage of its value, the value
of the imported article shall, notwithstanding anything contained in
section 14 of the Customs Act, 1962, be the aggregate of- (a) the value of
the imported article determined under subsection (1) of section 14 of the
Customs Act, 1962 or the tariff value of such article fixed under sub-
section (2} of that section, as the case may be; and (b) any duty of
customs chdrgeable on that article under section 12 of the-Customs Act;
1962, and dny sum chargeable on that article under any law for the time
being in force as an addition to, and in the same manner as, a duty, of
customs, but does not include the tax referred to in sub-section (7). or the
cess referred to in sub-section.” |

CONTRAVENTIONS CHARGES FRAMED

Consudermg the ,facts 8 1nvest1gat10n done in the case as well as the
submissions made by the 1mporter M/s. Yara Fertlhsers India Pvt. Ltd., it
appears that the importer has contravened the followmg provxsmns and liable 1o
pay the differential Customs duty as under:*

Demand and recovery of differential Customs duty alongwith
interest under Section 28(4) & Section 28AA of the Customs Act,
1962 ‘ :

From. the analysis of imports data of “Zinc Oxide Suspens1on
Concentrate {39.5%)” made by the Importer, it has been noticed. that
before 2019, the Importer imported above preducts under the correct
CTH 28170010 and. paid BCD @7.5%. However, the Importer switched
such imports of Zinc Oxide Suspension Concentrate (39.5%)’ to CTH
31059090 (BCD@5%) from 2019 enwards, without any valid reason to
just get the undue monetary benefit. Further, imported consignments
of YaraV1ta Zintrac, under [CTH 31059090, was cleared by them in
domestic market under CTH 281700 10.

Further, it is also observed. that Zinc is main component of the
imported product i.e. Yaravita' Zintrac “(Zinc Oxide Suspension
Concentrate (39.5%))” and a separate chemically defined product as
mentioned under the category of ‘Micronutrient’ at Sl. No. 15, Sub-
Heading 1(g)of Part A of the Schedule I of the Fertilizer (Control} Order,
1985, while importer vide their office letters submitted to DRI LZU,
regularly submitted that the said product i.e. Yaravita Zintrac “(Zinc
Oxide Suspension Concentrate (39.5%))” is a micronutrients fertiliser
under the category of ‘Micronutrient’ at-Sl. No. 16, Sub-Heading 1{f)of
Part A of the Schedule I of the Fertilizer- (Control) Order, 1985, and

Page 21 of 36

Y




(i)

(iii)

(iv)

(v}

+ ||F.No GEN/ADJ/ COMM 1/91/2023-Adjn-0fo Pr. Commr- Cus—Mundra
. DIN-2024057 lMODOOOOOEFA(‘

H

nitrogen is a part of the same while as per amended order of FCO,
nitrogen is not a component of the said m1cronutrlents as submitted fn
para A.2 of this SCN hence the same is not classifiable under CT!H
31059090. This a{lct of the Importer appears to be nothing but -their
willful intention ]ust to evade applicable customs duty by wilifully
misclassifying the said ‘Zinc Oxide Suspension Concentrate (39.5%)
under CTH 31059090 (other fertilisers). - | |

It therefore appears that the importer-had evaded the payment. of
differential .Basic Customs duty & other applicable duties totally
amountmg to Rs.I 2,15, 54 775 I - involved on the sa1d impugned goods
Hence, the eleme t of willfi1l mis-statement and suppress1on of facts as
prov1ded under Sectmn 28(4) of the Customs Act, 1962 is invokablé in
the instant casé and accordmgly, the ;:11fferent1a1 Customs duty & other
applicable dutlos| totally amounting to Rs. 2,15,54,775/- paid by the
importer is habll to be appropriated and accordingly interest under
Section 28AA of the Customs Act, 1962 is liable to be demanded for the
reasons d1scussed above.

Contravention of Section 46{4A) of the Customs Act, 1962 .’

Section 46(4) of Ithe Customs Act, 1962, inasmuch as the Importer
willfully mis-declared and did not file the cortect particulars in their

declaration before

. |
not classify suchj

BCD@7.5%). but 1

the Customs in respect of inipugned goods. They did
goods under correct CTH of 28170010 (attracting
inder CTH 31059090 (attracting BCD@ 5%) with the

intent to evade applicable customs duty (BCD) on such goods imported

from their oversea

Section 46(4A) of

's supplier; .

the Customs Act, 1962, inasmuch as the Importer

failed to ensure tlllle accuracy and completeness of the information given
in the Bills of Entry filed before the Customs_in respect of impugned
goods as requlred under the provisions of said Secuon

Conﬁsca'tim; of; good_s under Section 111 (m) of the Customs Act,

1962 %

Section 111 (m) oi;
do not correspond
entry made under

the Customs Act, 1962 provides that any goods which
in respect of value or in any other particular with the
this Act shall be liable for confiscation.

The importer, M//s. YARA had mis-classified the impugned goods,
resulting in shor} payment of differential duty as mentioned above.
Thus, the impugnlt?d goods as mentioned in the respective Bills of entry
are liable for confiscation under Section 111 (m) of the Customs Act,
1962.

Contravention of Section 17 of the Customs Act, 1962

Section 17 of the (ilustoms Act, 1962, inasmuch as the Importer failed
to file the correct self-assessment of the duty liability on the imported
impugned goods |before the Customs consequent upon willful mis-
declaration by them by way of misclassification of impugned goods as
discussed supra;

Penal provision under Section 114A of the Customs Act, 1962
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Section 114A of the Customs Act, 1962 provides that where the duty
has not been levied or has been short levied or the interest has not been
charged or paid or has been part paid by reason of collusion or any
willful mis-statement or suppression of facts, the person who is liable
to pay the duty or interest, as the case may be, as determined under
sub-section (8) of Section 28 shall also be liable to pay a penalty equal
to the duty or interest so determined. In the instant case, the importer,
M/s. YARA have wilfully mis-declared the said impugned goods which
lead to classification of the said goods under CTH 31059090 and they
have suppressed true composition of the said impugned goods as
mentioned in FCO, 1985 and willfully submitted old reference of FCO,
1985 & cleared the imported goods in domestic market under CTH 2817
while bills of entry filed under CTH 3105 with an intention to evade the
payment of differential duty totally amounting to Rs. 2,15,54,775/-
(Rupees two cores fifteen lakhs fifty four thousand Seven hundred and
seventy five only) involved on the said goods. Such an act of
omission/commission on the part of the importer, M/s. YARA makes
them liable for the penalfy under Section. 114(A) of the Customs Act,
1962 for the reasons discussed as above.

Section 2 of the Customs Tariff Act, 1975 read with First Schcdale;‘t-.o
the said Act inasmuch as the impugned goods imported by the Importer,
during the period from 30.04.2019 to 10.06.2019 having a total
assessable value of Rs. 12,32,75,810/- (Rupees twelve cores thirty two
lakhs Seventy five thousand Eight hundred and ten only), have been mis-
classified under CTH 31059090 .and the same should have been
correctly classified under CTH 28170010, as explicated supra..The
importer has wrongly availed the exemption Rs. 30,81,895/- on from
payment of BCD by way. of such willful mis-declaration; .o

Section 3(7) read with Section 3(8) of the Customs Tariff Act;-1975
inasmuch as the impugned goods’ imported by the Importer, vide 22
Bills (Annex A)'also attracts Integrated Goods & Services Tax (IGS’I‘) U/s
3(7) read with Section 3(8) the Customs: Tariff Act, 1975 whereas the
importer by way of such willful mis-declaration wrongly availed the
exemption from payment of customs duty and thereby reducing
assessable value required for calculating such IGST.

7. DUTY LIABILITY

7.1 Determination of duty liability Differential Customs Duties - short-paid.on
the impugned good imported by M/s. YARA FERTILISERS INDIA PRIVATE

LIMITED are given in the Annexure-A, the gist of the said details are produced
as under- .
Table-2 - ,
BE No. & ‘Assessable: Total Duty paid | Total Duty Differential
Date . Value @10.25% payable @27.735% | duty payable
(in Rs.) (BCD@5%+ (BCD@7.5%+ SWS | {in Rs.)

IGST@5%) by @10%
misclassifying +IGST@18%) on
| the goods under | correct

CTH 31059090 classification of
{in Rs.) such goods under
' ‘ CTH 28170010
(in Rs.)
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As per 12,32,75,810: | 1,26,35,771 | 3,41,90,546 2,15,54,775
Annexure -

LA it 1 - ’ Poube ' he

7.2 WHEREAS it.is’ seen that the Importer have not pa_rd applicable diity on
the said goods. Accordmgly, from the import details of the Importer for import of
Impugned goods their diffcrential duty liability is quantified as detailed in Table
—~2 enclosed to this SCNIfrom the above, it appears that the Importer is liable
to pay the total d1fferent1a1 Customs duty of Rs. 2,15,54,775/- (Rupees two
cores ﬁﬁ‘een lakhs ﬁﬁy fotlr thousand Seven ‘hundred dnd seventy five only )on
the 1mpugned goods’ 1mported by them durmg thé penod April, 2019 to June,
2019 On scrutiny of all’ t}%e Bills of Entry filed by the Importer dunng the per1od
from April, 2019 to June’ 2019 for deterrnmmg duty- liability, the actual duty
11ab111ty has been worked out as provided in Table:2:

7.3 Interest amount, al applicable rates, is also leviable on the duty(s)
demanded above.-in terms 'of provisions of Section 28AA of the said Act, against
all the aforesaid Bills of Entry,

! } * * ' "
, 2

7.4 For their act of willful mis- -statement, as dlscussed supra ‘penalty is also
invokable in terms of Seotlon 114A of the said Act 'and the impugned goods
imported vide all the aforelsla1d 06 Bills of Entry are also liable for confiscation in
terms of Section 11. 1(m) of the Customs Act, 1962,

8. SHOW CAUSE | | L

8.1.. In view of above, a.Show Cause Notice No. GEN/ADJ/COMM/91/2023-
Adjn dated 08.05.2023 véras 1ssued to M/s. Yara Fertlllsers JIndia anate
Limited, (IEC 311 1008398) issued by the, Prm01pa1 Commlssmner of Customs
Custom House, Mundra, New Port User Bulldlng, Mundra Port & SEZ, Mundra,
Kutch, Gujarat-370421 wherem it was proposed to

- [ + - .
3 . ’ . H

‘g Y w oy
g % H

(i) Reject the clasmﬁ(i:atron of impugned goods viz. “YARAVITA ZINTRAC
(ZINC OXIDE SUSPENSION CONCENTRATE (39.5%)” imported vide
the above said B111s of entry under chapter 31059090 as in Annexure-
A to this Show Ca{use Notice and re-classify the same under under.CTH
28170010.

(i) Reassess the impugned iraported goods declared by them under CTH
‘ 31059090, in terms of Section 17 of the Customs Act, 1962 as
discussed supra;

(iii) Demand the differlential customs duty including Cesses and Integrated
Goods & Service [Tax (IGST) totally amounting to Rs. 2,15,54,775/-
(Rupees two cores fifteen lakhs fifty four thousand Seven hundred and
seventy five only)}| as illustrated in Table.2, in terms of Section 28(4)
of the said Act, in|réspect of all the Bills of Entry filed during the period
from April, 2019 fo June, 2019 by the Importer; alongwith applicable
interest in terms of Section 28AA of the said Act, as discussed supra;

i

|
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(iv) Confiscate the impugned goods imported by them under wrong CTH of
31059090 during the period from April, 2019 to June, 2019 under
the provisions of Section 111(m) of the said Act, as discussed supra;

(v) Impose the Penalty upon them in terms of Section 114A and/or
Section 112(a) of the said Act.

9, DEFENSE SUBMISSION: Noticee M/s. Yara Fertilisers India Pvt. Ltd,
(IEC-3111008398) did not make any defence submission in case of impugned
SCN.

10. RECORDS OF PERSONAL HEARING:

After following principal of natural justice Personal hearing in the matter
was granted to all the noticees on 28.03.2024, on 05.04.2024 and 10.04.2024.
However, Noticee M/s. Yara Fertilisers India Pvt. Ltd, (IEC-3111008398) did
not appear for personal hearing neither did they submit any reply thereof.

11. DISCUSSION AND FINDINGS:

4

11.1,1 have carefully; gone through the Show Cause Notice No.
GEN/ADJ/COMM/91/2023-Adjn dated 08.05.2023 issued by the
Commissioner of Customs, Custom House, Mundra, relied upon documents,
submissions made by the Noticees, relevant legal provisions and the records
available before me. The instant case before‘me'to decide is:

(i) Whether, the impugned goods viz. “YARAVITA ZINTRAC (ZINC OXIiDE
SUSPENSION CONCENTRATE (39.5%)” imported by the importer are
classifiable under CTH 28170010 instead of chapter 31059090.

(i) Whether, the impugned imported goods declared by them under CTH
31059090, is to be re-assessed in terms of S8ection 17 of the Customs
Act, 1962;

{(iii) Whether, the differential customs duty including Cesses and Integrated
Goods & Service Tax (IGST) totally amounting to Rs. 2,15,54,775/-
(Rupees two cores fifteen lakhs fifty four thousand Seven hundred and
seventy five only), in respect of all the Bills of Entry filed during the
period from April, 2019 to June, 2019 is to:be demanded and recovered
from the importer alongwith applicable interest in terms of Section
28AA of the said Act;

(iv] Whether the impugned goods are liable to confiscate under the
provisions of Section 111(m) of the said Act;

(v) Whether Penalty in terms of Section 114A and/or Section 112(a) of
the said Act is imposable upon the importer or otherwise.

11.2. Iobserve that Personal Hearings in case of impugned Show Cause Notice
dated 08.05.2023; were scheduled on three occasions i.e. 26.07.2023,
23.08.2023 and 28.02.2024 in order to provide natural justice to all the noticees;
however, the noticee did not appear for personal hearing on aforementioned
dates, nor did they submit any reply in the matter. Since the adjudication is a
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time bound process it cannot be kept pending for 1nfin1te Hence, I find that
pnnc1p1es of. natural’ _]hlSthe have been duly folIowed smce sufﬁc1e11
opportunltles have been granted to the notxcee to defend the1r case. Therefor

of law and documents- avallable on records.

I observe that the Sectlon 122 A of the Customs Act; 1962 (‘the Act’ in
short) provides that adjudlcatmg authority shall not grant-adjournment mone
than three time, to the notlcees dunng the proceedlng Section 122A of the Act
is’ reproduced hereunder: - Lo e

[N ‘ LI 2§ . n 1 1
. i

: 122A Ad_]udzcatlon procedure .

{1)The adjudzcatmg authonty shall in any prloceedmg under this
.Chapter or any other provision of thlS Act, give, an _opportunity of
_being heard to a pa rty m a proceedmg, lf the party so desires.

L)The adjudtcatmg authonty may, y" sufficient cause is. shown at
.. any stage of proceedmg referred to. in sub-section (1), grant time,
: from time to time, |to the parties or any of them% and adjourn the
hearing for reasons|to be recorded in writing:

Provided that no|such adjournment shall be granted more:
than three times to a party during the proceeding.]

.

Emphasis supplied

11.3. I find that in the 1n< tant investigation carried out by the DRI, Lucknow
against M/s Yara Fertilzsers India Private! Limited, (IEC-3111008398}, have
itnported “YARAVITA ZINTRAC (Zinc ‘Oxide suspension concentrate (39.5%)”
classifying the same undér CTH .31059090 by declaring “YARAVITA. ZINTRAC
(Zinc:Oxide suspension iconcentrate (39.5%)-fertilizér” from.»Mundra:.Port
(EINMUN1) and ‘paid Basic Customs Duty at the rate of 5%.and IGSTat the'rate
of:b5% ad valorem ‘during tlgn‘e FY. year 20109, N ; o

oo

\ L 4

1:1.4. I find that the cher‘mcal composmon of “YARAVI'I‘A ZINTRAC (Zinc 0x1de
suspension concentrate (39.5%)” imported by the Importer is as under-

(i) Dense suspension concentrated of liquid Zn -39.5%w/w/(700g/])

(ii) Nitrogen (N) -0.9%w/w [/ (18g/1)
(iii) PH -9.0 1
(iv) Density -1.734

11.5. I find that as per Fertiliser (Control) Amendment Order, 2017 dated
06.02.2017, Zinc Oxide euspension concentrate (39.5% ZN}, falls under the
category of ‘Micronutrient’| at Sl. No. 15, Sub-Heading 1(g) of Part A of the
Schedule I of the ]9‘ertilize1l (Control) Order, 1985 (FCO), whereby the chemical
composition of the said product suggests that Zinc is main component of the
1mported product i.e, Yarﬁl\[ﬁa Zintrac (Zinc Oxide suspension concentrate
(39.5%) ‘which is a separate chemically defined component as per FCO, 1985.
However, the importer have classified the same under tariff item 3105 9090 of
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the First Schedule of Customs Tariff Act, 1975 which is not in accordance with
the said Order dated 06.02.2017, since the said CTH covers “other fertilizers”.

11.6.1 find that as per the Customs Tariff 1975, the tariff heading 3105
excludes: “Separate chemically defined compound not specified in Notes 2 to 5
to this Chapter but which might be used as fertilizers, e.g., ammonium chloride
which falls in heading 28.27.

11.7.1 find that the analysis/scrutiny of data for the imports of ‘YARAVITA
ZINTRAC (ZINC OXIDE SUSPENSION CONCENTRATE (39.5%)’ made by the
M/s. Yara, reveal that during the F.Y. 2016 to 2018 and after June 2019
onwards, the Importer imported above products under the correct CTH
28170010 and paid customs duty as per applicable rates on CTH 28170010.
However, in F.Y. 2019 the Importer switched such imports of ZINC OXIDE
SUSPENSION CONCENTRATE (39.5%)’ to €TH 31059090 (BCD @ 5% + IGST.@,
5%) without any valid reason. -

11.8. Ifind that though M/s. Yara.imported ‘YARAVITA ZINTRAC (ZINC OXIDE
SUSPENSION CONCENTRATE (39.5%)] under CTH. 31059090. However,
scrutiny of tax invoices (i.e. tax invoice no. INO720000278 dated 10.04.2019,
invoice no: INO720000281 dated. 10.04.2019, invoice no. INO720002053 dated
24.06.2019;, invoice: no. INO720003877 . dated 16.08.2019 & invoicé no:
IN2420020627 dated 29.10.2019) submitted by importer as sample documernts
in respect of clearance 6f imports made by importer during the F.Y. 2019; reveal
that M/s. Yara cleared the same product in domestic market under CTH
28170010. On being asked that why they were clearing the said goods in
domestic market under tariff’ item '2817"0'9 10 of the First Schedule of Custom$s
Tariff Act, 1975; importer failed to submit-any plausible reply in the matter.

11.9. I find that the Importer vide their letter dated 10:06.2020 submitted that
Zintrac merits classification under Chapter 31 since it is a mixture of Zinc Oxide
(which is one of the: micronutiients), Nitrogen (inn form of ureaj, .and
Monoethylene Glycol (as suspension). This product is fertilizer, by name, known
as Zinc Oxide suspension concentrate (39.5% ZN)’ under the category of
‘Micronutrient’ at Sl. No. 16, Sub-Heading 1{f)of Part A of the Schedule 1 of the
Fertilizer (Control) Qrdér,‘ 1985 (FCO). ‘Further, it is traded as micronutrient
fertilizer. Accordingly, Zintrac is correctly classifiable u'nde; Tariff Item 3105 90
90 as other fertilizer onty.! - ¢ T SR

11.9.1. In' this régard, 1 find that YaraVita. ZinTrac ¢Zinc Ozxide
suspension concentrate (39.5% ZN)’ as per Fertiliser {Control) Amendment
Order, 2017 dated 06.02.2017, falls under the category of ‘Micronutrient’
at SL. No. 15, Sub-Heading 1(g)of Part A of the Schedule I of the Fertilizer
(Control) Order, 1985 (FCO), wheieby the chemical composition of the:said
product suggest that nitrogen is not a part of above composition.and
importer submission that it is a mixture of Zinc Oxide (which is one of the
micronutrients), Nitrogen (in form of ‘urea), and Monocthylene Glycol {as
suspension) and the product known as Zinc Oxide suspension concentrate
(39.5% ZN)’ under the category of ‘Micronutrient’ at Sl. No. 16, Sub-Heading
1(fof Part A of the Schedule 1 of the Fertilizer (Control) Order, 1985 (FCO), is
false. Further, it is ‘traded as micronutrient. Accordingly, Zintrac is not
classifiable under Tariff Item 310590 90. Therefore, I find that contention of thé

(S
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Importer to classify the unpugned product under CTH 31059090 is a Wllful
attempt to mis-classify the same in order to evade duty.
! ¥ P
‘11 10. I observe that as per the Gu1dehnes regarding Classification. of
Micronutrients, Mult:—mlcronutnents, Plant Growth Regulators and
Fertilizers, issued vide Cu'cular No. :1022/ 10/ 2016-CX dated 06.04.20 16 bi

-Central Board of Excise anid Customs, Ministry of Finance, Government of Indla
videe para ix of the Iseud Circular it ,is: stipulated -that Mixtures
of micronutrients/ multl-mlcronutnents with fert1hsers are also manufactured
and., sold They shall be. cl:lassﬂied according to their essential characters and
general rules for interpretation .of the schedule to the.tariff. Where the essential
constituent giving character to. the mlxture is one-or more. of the.three elements
namely Nitrogen, Phosphorous or Potassmm the mixture shall be classified
under any of the heading of Chapter 31, dependmg upon its composition. On the
othér ‘hand, where the essential character of* the product is that of mixture of
micromnutrients /.mu1t1—‘m1c|rlonutr1ents having predominately trace elements; it
shall be classified under| CETH 3824 as chemical products not elsewhére

specified or included. ! L i '
[

11.11.1. As per paral 42 of. the Circular 1022/10/2016-CX dated
06.04.2016, it is clearly/imentioned. that any product where the essential
elements.are not. n1tro,c_r.en or phosphorus or potassium.or their mixture Would
not merlt cla331ﬁcat10n under CE’I‘H 3105.. Further the specific exclusion of
separate chemlcally deﬁned compounds as laid down in chapter note 1 (b) and
in the HSN Explanatory Notes to the heading 3105.90, reinforce the above
conclusion. It may also be noted that notifications issued-under Fertilizer Control
Order are not relevant for deadmé c'lass1ﬁcatlon under the Central Excise Tariff.
As.the main Character of dommcxtmg elements of the YaraVita Zintrac is ‘Zinc
and .used for treatment. of Zinc deficiency, would not leads ‘to: the merit for
classifiable under Chapter! 350 1. -~ ‘ .

i

1112 1 observe that ?s per detalls avallable on website yara.in as well as
submitted by: importer. -that YaraV1ta ZINTRAC is a.fully formulated ﬂowable

.o . . Lt
» - liquid micronutrient fertiliser coataining a hlgh concentration of zinc for

foliar application to prevent and treatment of zinc deficiency on a.wide
range of crops. Further it ctomes forth that mtrogen quant1ty in the said goods
is only 0.9%. The mamlmajor component of the said goods is Zinc i.e.
700g/1. YaraVita Zintrac (ch Oxide suspension concentrate (39.5% Zn).is
a high concentration of z}mc having 700 G/L in solution. Hence, the same
is rightly classifiable under CTH 28170010, which covers “Zinc Oxide/zinc
peroxide”. }

11.13. I find that in light of the opinion of IARI, Central Excise Tariff and
explanatory notes of HSN* nature, usage and classification of micronutrients,
Multi-micronutrients, Plarilit Growth Regulators and Fertilizers and accordingly
it has been clarified that Micronutrients are essential nutrients that are required
in small quantities for thiel normal growth and development of plants. As on
today, iron (Fe), manganese' (Mn), ch {2n}, Copper (Cuy), Boron (B), Molybdenum
(Mo) Nickel (Ni) and Chlorine (Ci) are included in this category. These elements
are also called minor or trace elements, but this does not mean that they are less
1mportant than macronutrllents These micronutrients are sold in the market as
‘micronutrient fertilizer’ supplying one or more of the eight essential nutrients
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listed above, namely iron to chlorine. Whereas, in the trade parlance sale of
micronutrients as ‘micronutrient fertilizers’ would not lead to
classification thereof under chapter 31 as fertilizers. For classification under
Chapter 31, at least one of the elements, namely-nitrogen, phosphorus or
potassium should be an essential constituent of the fertilizer as per chapter note
6 of chapter 31. There is no specific heading in the tariff for classification of
micronutrients. However, where the micronutrient is a separate chemically
defined compound, it will be classifiable under the heading for that
chemically defined compound under chapter 28 or chapter 29. For example,
some of the sulphates of micronutrients are specifically covered under CETH
2833, In the light of circular as issued, YaraVita Zintrac is rightly classifiable
uncer Chapter 28.

11.12. I observe that as per the Fertilizer Control Order, 1985, the
specifications for the products Zinc Oxide Suspension Concentrate (39.5% Zn)’
lays down that minimum percentage of Zinc is essential in the product “Zinc
Oxide Suspension Concentrate (39.5% Zn)’ is 39.5%, besides some other
requirements. However, in the specifications of this product given in the
Fertilizer Control Order, 1985, no requirement of any of the fertilizing ¢lements
nitregen, phosphorus or potassium has been mentioned. Therefore, it cannot be
said that the product Zinc Oxide Suspension Concentrate {39.5% Zn)* contain
at least one of the fertilizing elements nitrogen, phosphorus or potassium-as “an
essential constituent”, which is one of the prime requirements as per -Chapter
Note 6 of Chapter 31 of the CTA, 1975 to-term a product as “other fertilizer”
classifiable under heading 3105 of the CTA, 1975. Further, it is traded as
micronutrient and a separate chemically defined substance. Accordingly, Zintrac
does not qualify to be classified under Tariff Item 3105 9090.

11.13. The relevant portion of Tariff heading 3105 is reproduced below,

3105 - MINERAL OR CHEMICAL FERTILISERS CONTAINING TWO
OR THREE OF THE FERTILISING ELEMENTS NITROGEN, PHOSPHORUS
AND POTASSIUM; OTHER FERTILISERS; GOODS OF THIS CHAPTER' IN
TABLETS OR SIMILAR FORMS OR IN PACKAGES OF A GROSS WEIGHT
NOT EXCEEDING 10 KG

31059090 —- Other '

[

The definition of other fertilizers is given.in Note.6 of Chapter 31, ie. “-
For the purposes of heading 31.05, the térm "other fertilisers" applies only to
products of a kind used as fertilisers and containing, as an essential constituent,
at least one of the fertilising elements nitrogen, phosphorus or potassium.”

11.14, Further, thé category of products covered under Chapter 31 hasalso
been elaborated by the General Chapter Notes to the Chapter 31, which is
reproduced as under:

"This chapter also excludes micronutrient preparations which. are
applied to seeds, to foliage or to soil to assist in seed germination and
plant growth. They may contain small amounts of the fertilizing element
Nitrogen, Phosphorus, and Potassium, but not as essential constituents. "
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In view of the abovellit’s clearly appears that in the said product i.e. Yarg
Vita. Zintrac, percentage of Nitregen:is only 0.9%, ifi.a very small amount and
not a essential .con‘stituents, hence.as per general .chapter notes to the Chapter
31, the said productis not dlassifiable under’ Chapter 3it.

Ty

11.15. I observe that 1[he General Rules for the Interpretatlon provides that
when by application of rule 2(b) or for'any other reason, goods are, prima fac1e
classifiable under two or‘ more headlngs, class1ﬁcat1on shall be effected as

h

follows . ‘ ‘ -

> é(a) “The heading wh:ch provides the most speaﬁc descnptlon shall be
preferred to headmgs providing a more general descnptwn However,
when two or more headmgs éach refer to' part only of the materials or
o \substances contaliriled in mixed or compos:te goods or to part only’ of the
“ ¢ itemsin a set put up for retail sale, those headmgs are to be regarded as
o “equally speczﬁc in J!relatlon to those goods ever 1f oné of them gives a more
complete or prec:se] descnptlon of the goods” 3

- Ab) .. “Mixtures, composite goods consisting of dzjferent matenals or made up
of different componerits, and goods put up in sets for retail sale, which
cannot be class:ﬁed by reference to {(a), shall be classified as if they
consisted of the matertal or component which gives them their
essential character, in so Jar as this criterion is appl:cable

1 1 15 1, Ifind thatin the instant case, in YaraV1ta ZinTrac, the Zinc is ma_m
components and the prodﬁ}ct is used for treatrnent of Z1nc deficiency. Hence as
per S(b] of General Rules for the Intérpretation Zinc is' g1v1ng esseritial character
1n the said product, therefdre the seud product is nghtly class1fiable under CTH
2817.

11.16. I find that the irnporter’s subrniss@on that the element Nitrogen (N)
is. present in subject .preduct "YaraVita Zintrac .[Zinc Oxide suspension
concentrate (39.5% ZN)] anid as.the, .presence of Nltrogen is proved, the product
to. be classified as.'Other-Fertilizer', however, it is observed that the importer's
view W1th regard. to clasisn'icatmn is- not correct as per. the guideline. of
Explanatory Notes. The N’ote 6 of Explanatory Notes for the chapter 31 -is”
reproduced as under: @@ |

"For the purpose of heading 31. 05, the term "Other fertilizers" applies only
to products of a kind used wuas fertilizers and containing, as an -essential
constituent, at least one lof the fertilizing elements Nitrogen, Phosphorus or
Potassium.

11.17. From the above, it iﬁ evident that the product should contain at least one
of the elements Nitrogen, Phosphorus or Potassium as essential element i.e. as
one of the main or signiﬁcant element. To merit the classification under Chapter
31, the fertilizing elements N1trogen Phosphgrus and Potassium are required to
be as “essential elements | but, from the analysis report submitted by the
importer, it is evident that 1¥1trogen is only 0.9% by weight and zinc is 39.5% by
weight, hence Nitrogen could not be an essential constituent in the said goods.
Whereas, the impugned imported product is Micronutrients and zine is the main *
elements/components of the said micronutrients and the said product is
separately chemically deﬁned product as mentioned under the category of
‘Micronutrient’ at Sl. No. 15 Sub-Heading 1(g)of Part A of the Schedule I of the .

|
:

|
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Fertilizer (Control) Order, 1985. Hence, I hold that the impugned product i.e.
same is rightly classifiable under CTH 28170010, which covers “Zinc Oxide/zinc
peroxide”, instead CTH 31059090 (other fertiliser). Therefore, I find that M/s.
Yara have misclassified the impugned goods under CTH 31059090 which
attracts BCD @ 5%; instead of its correct CTH 28170010 which attracts BCD @
7.5% and thus there have made short payment of duty.

11.18. I find that regarding change of CTH of impugned goods Shri
Anjiva Kumar Rai, Manager Supply Chain, M/s Yara Fertilisers India Private
Limited appeared and tendered his voluntary statement dated 15.03.2023 has
stated that they started importing ZINTRAC at Mundra Port under CTH
28170010, after clearing few shipments, they started import of said goods
under CTH 31059090 as an appeal No. 85205/2018 filed by M/s YARA
regarding the classification of ZINTRAC, was pending before CESTAT
Mumbai and they were expecting éarly disposal ‘of same appeal in their favour.
He further submitted that due to delay in disposal of the said case, thiey
maintained same stand in import of Zintrac under CTH 28170010. He further
submitted that they were of the view,that the said product is classifiable under
chapter 3105, however} since the matter was pending with CESTAT Mumbali,
they again started importing under chapter 2817 and deposited duty under
protest. .

11.18.1. In this ¢onnection, 1 find that- ﬁon’b;e' CESTAT MUMBAI, WEST
ZONWAL BENCH vide it’s Final Order No. A/85534/2022 dated 09.06.2022
in CUSTOMS APPEAL NO. 85205 OF 2018 in case of M/s. Yara Fertilizers
India Pvt. Ltd. Vs Commissioner of Custdms (NS-V), JNCH, Nhava Sheva, has
disposed off the case by way of remand. Therefore, the said case has not
attained finality yet. The Para 11 of the said Order has been reproduced
hereunder: .

¥

11. We, therefore, set aside the impugned order for having exceeded
jurisdiction. The appeal of the importer before the first appellate authonty is
restored: for a fresh decision on the. correctness of the order of the original
authority in the llght of our enunczat:on supra. Appeal is disposed off by
remand. . .

11.19. In view of above, I find that M/s.Yara have evaded the paymént of
differential Basic Customs duty & other applicable duties totally amounting to
Rs. 2,15,54,775/- in respect of impugned goods. Hence, the element of willful
mis-statement and suppression of facts as provided under Section 28(4) of the
Customs Act, 1962 is invokable in the instant case and accordingly, the
differential Customs duty & other applicable duties totally amounting to
Rs.2,15,54,775/- paid by the importer is liable to be appropriated and
accordingly interest under Section 28AA of the Customs Act, 1962 is liable to be
demanded for the reasons discussed above.

11.20. DUTY DEMAND UNDER SECTION 28(4) OF CUSTOMS ACT, 1962

The relevant legal provisions of Sectlon 28(4) of the Customs Act, 1962
are reproduced below: -

“28. Recovery of duties not levied or not pald or short-levied or short-paid
or erroneously refunded—
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1.

G (4) Where-any dutyihas not been levied or not paidior has been short:levied
<> 1 or Short-paid: or @rroneously refunded, or interest payable has not: been

*} ~  ~ paid, part:paid or erroneously refunded, By reason of,—

"+ (a) collusion; or . || . . ‘

(b) any wilful mts-statement or r o ’

(c) suppression of facts

-

by the importer or: tllte exporter or the-agent or; employee of the importer or,

.o s exporter,.the proper; officer shall within five, years from the relevant date,

| - .serve notice.on the person chargeable with duty or interest.which has not
, been [so levied or. not -paid] or which has. been-so short-levied or short-paid
or to whom the reﬁtnd has erroneously been.made, requiring him to show
cause why he should not pay the amount speczﬁed in the nottce

11.20.1. I observe that.interms of Sectlon 28AA (1) of the Customs Act; 1962
the: person who is liable to ‘pay. duty in accordance with the provisions of section
28, shall, in addition to 81‘10h duty, be liable to pay interest, if any, at the.rate
fixed under sub-section.. (2) whether such ,payment is made voluntarlly or,.after
determlnatlon of the dutyf under that section. Therefore 1 hold that. mterest at
the approprzate rate.also. recoverable from M- / s Yara.

11:20.2. I find that sufficient opportumtles were prov1ded by way of granting
petsonal hearing to all thejnoticees to défend their caseé and 'produce evidences
in their -defense but° none' of the-noticees appeared before me. Therefore; it is
redsoriable to believe that - they did not have substantive ‘evidence to rebut
charges levelled against th'ern by the.investigating agency: I find it pertinent to
mention that the burden of proof with réspect of rebuttal of the charges made by
the Revenue lies on the p'tlsrson on whom the.charges have been leveled. This
principle has been aptly explamed in the case of M/s. Satish Mohan Agarwal
reported at 2016.(336) ELT 562 (T) wherein it- -has been observed as under:

" *Eriactinents like Customs Act, 1962 and Customs Tariff Act, 1975, are not
merely taxing statutes- but are also.potent instruments in the hands of the -
Government to safeguard mterest of the economy. One ofits measures is to -
prevent deceptive practices of undue, claim of fiscal incentives. Evidence Act
not being. .applicable fo .quasi; Judtola_l ; proeeedm_g.a:\ preponaeranoe pf
probapility came to rescue of Revenue and Revenue was not required to
prove its case by mathe!r;zatlcal precision. Exposing entire modus operandi
through allegations made in the show cause notice on the basis of evidence ..
gathered by Revenue clzbatnst the appellant, was sufficient opportunity
granted for rebuttal. Revenue discharged its onus of proof and burden of |
proof remained undischc'trged by appellant.”

11.20.3. I find that the statement of Shri Anjiva Kumar Rai, Manager
Supply chain of M/s. Yaga,_, recorded under Section 108 of the Customs Act,
1962 have merit of substantive evidence in proving the act of contravention.
Reliance is placed on th following judgements of various Courts wherein
evidentiary value of statements recorded under Sectlon 108 of the Customs Act,
1962 is emphasized.

» The Apex Court in the case of Naresh Kumar Sukhwani vs Union of India
-1996(83) ELT 285(SC) has held that statement made under Section 108
of the Customs Act, '1962 is a material piece of evidence collected by the
Customs Officials. That material incriminates the Petitioner inculpating

H

i.
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him in the contravention of provisions of the Customs Act. Therefore, the
statements under Section 108 of the Customs Act, 1962 can be used as
substantive evidence in connecting the applicant with the act of
contravention.

Kanwarjeet Singh & Ors vs Collector of Central Excise, Chandigarh
1990 (47) ELT 695 (Tri) wherein it is held that strict principles of evidence
do not apply to a quasi-judicial proceedings and evidence on record in the
shape of various statements is enough to punish the guilty.

v

» Hon‘Dle High Court decision in the case of Assistant Collector of
Customs Madras-I vs. Govindasamy Ragupathy-1998(98) E.L.T.
50(Mad.) wherein it was held by the Hon’ble Court confessional statement
under Section 108 even though later retracted is a voluntary statement-
and was not influenced by threat, duress or 1nducement etc. is a true one.

» In the case of Govind Lal vs. Commissioner of Customs Jaipur
{2000(117; E.L.T. 515(Tri)}- wherein Hon’ble Tribunal held that—
‘Smuggling evidence-statement- when statement made under Section 108
of the Customs Act 1962 never- retracted before ﬁhng the replies, to the
Show Cause Notlce— retractton of the statement at later stage not to affect
their evidence value’.

> In the case of Surjeet .Smgh Chabra vs. UOI 1997 (84) ELT (646) SC.
Hon’ble Supreme: Court held that statement made before Customs Ofﬁcer
though retracted W1th1n Six: days, is an admission and binding smce
Customs Officers, are not Folice Officers. As such,, the statement tendered
before Customs 1s vahd ev1dence under law

11.20.4. In, view of above d1scussmn, i find that extended perlod under
proviso to Sectlon 28(4) of the Customs Act, 1962 is nghtly invokable in the
instant case. Accordlngly, the total d1fferent1al Customs duty ,,of
Rs.2,15,54,775/- is. recoverable from M/s. Yara which is short 1ev1ed/ short
paid on the goods covered under subject bills of entry filed by them as detailed
vide Annexure-A attached to the 1mpugned SCN in terms of Section 28(4) of the
Customs Act, 1962 along with the' 1nterest ‘at-the: appropriate rate thereon under
Section 28AA ‘of the Customs Act,* 1962 ‘and applicable penalty and benefit -of
concessional rate of duty is denled based upon the country of origin of 1mported
impugned goods. Coe oo :

11.21. CONFISCATION OF THE GOODS UNDER SECTION 111(m) OF THE
CUSTOMS ACT, 1962‘ '

(i). Ifind thatitis alleged in the 1mpugned SCN that the goods are 11ab1e for
confiscation under Section 1 ll(m) of the Customs, Act, 1962. In this regard 1
find that as far as conﬁscatmn of goods are. concerned, Section 111 of the
Customs Act, 1962, deﬁnes the Conﬁscatlon of improperly imported goods. The
relevant legal - provisions of Section 111(m) of the Customs Act, 1962 are
reproduced below: - ' ' | |

1

“ (m) any goods whtch do not correspond in respect of value or in any other
particular with the entry made under this Act or in the case of baggage with
the declaration made under section 77-in respect thereof, or in the case of
goods under transhipment, with the declaratton for transhipment referred to
m the provzso to sub-section (1 ) of section 54;” ) ~.

. ’ "
- + LS
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- 1
(if). On plain reading; of the .above. provisions. of the Section 111(m) of t e
Customs Act, 1962 it jjis clear- that any goods, imported by way ,of
misclassification, will be lhable to confiscation., As discussed in the foregomg
para’s,. it is 'evident the Importer has dehberately misclassified the imported
goods with a malafide inténtion to evade-duty. Such act of mis-classification of
goods resorted by 1mporte:1" I find that the impugned imported goods are liabie
for confiscation as per the! provisions of Section 11 l(m] of Customs Act, 1962.1
hold S0O. ) ’

(iii) As the impugned goods are found to be liable for confiscation under
Sectlon 111{m) of the Custorns Act, 1962 Ifind that it is necessary to con51der

to be imposed in 11eu of: COﬁlﬁSC&thI’l in respect of the 1mpugned goods as alleged
wgie subject SCN. The. Sec!non 125.1bid reads as under:-.

- . “Section 125. Option to pay fine in. lieu of confiscation.-——(1) Whenever

.. confiscation of any goods-is authorised by this Act, the. officer adjudging it

. may, in'the case ofjany goods, the importation or exportation whereof .is

: prohibited under thisiAct or under any other law for the: time being in force,

and shall, in the. c:crvsi of any other goods, give to.the-owner-of.the goods. 1for,

- . where such owner is not, known, the person from whose possession or

- . custody-such goods hlave been. sezzed, J an option to pay in lieu of conﬁscatzon
+.... . such fine as the sazd officer thinks fit.”

(iv). A plam reading of the above provision shows thatimposition of redemption
finle is an option in liew of confiscation. It prov1des for 'an opportunity to owner
of confiscated goods for- release of confiscated goods, by paying rédemptiori fine.
1find that redemption firielcan be imposed in‘those cases where goods are either
physically available or thelgoods havé béen released provisionally under Section
110A of Customs Act, 1962 ‘against appropriate bond ‘binding concerned party
in téspect of recovery of amount of redemption fine as may be determined in the
adjudication proceedings. " b .

(vi. As Tegards appllcablhty of Section 11 1{m] of the Customs -Act, I find that
any"goods could be held liable fér confiscation: only” when the goods weére
physically available for bemg confiscated. If the imported goods were ‘séized and
theri released prowsmnaﬂv, then also such’ goods may be held liable for
confiscation because they were released on provisional basis. But in this case,
the goods imported by them have never been seized; on the contrary, the goods
imported by them have been legally allowed to be cleared for home consumption:
These goods are not ava11ab1e for confiscation at this stage. In case of Manjula
Showa Ltd. 2008 (227) ELT 330, the Appellate Tribunal has held that goods
cannot be confiscated nor jcould any condition of redemption fine be imposed
when there was no selzure of any goods. The Larger Bench of the Tribunal in
case of Shiv Kripa Ispat Pvt Ltd. 2009(235) ELT 623 has also upheld this
principle. When no goods 1mported by them have been actually seized nor are
they available for conﬁscatlon the proposal to redemption of such non-existent
goods does not have any ground to hold.

(vi). In this regard, I find that the impugned goods were neither seized, nor
released provisionally. Hen'ce neither the goods,are physically available nor bond
for provisional release under Section 110A of the Customs Act covering recovery
of redemptmn fine is avalla%ble I, therefore, find that redemption fine cannot
be imposed in respect of ]subject imported goods

i
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12. NOW I PROCEED TO EXAMINE THE ROLES OF M/S. YARA
FERTILISERS INDIA PVT. LTD, (IEC-3111008398) IN MISCLASSIFICATION
OF IMPUGNED PRODUCT WITH INTENT TO DEFRAUD THE GOVERNMENT
EXCHEQUER.

12.1. In light of aforementioned facts and analysis of imports data of made
by the Importer, it has been noticed that before 2019, the Importer imported “Zinc
Oxide Suspension Concentrate (39.5%)’ under the correct CTH 28170010 and
paid BCD @7.5%. However, 2019 onwards M/s. Yara switched such imports of
“Zinc Oxide Suspension Concentrate (39.5%)’ to CTH 31059090 (BCD@5%),
without any valid reason to just get the undue benefit from illegally saving of
duty. Moreover, impugned imported consignments of YaraVita Zintrac were
cleared by them in domestic market under CTH 28170010. This act of the
Importer clearly shows their willful intention to evade applicable customs duty
by intentionally misclassifying the said Zinc¢ Ozxide ‘Suspension Concentrate
(39.5%) under CTH 31059090 (other fertilisers).

12.2. I hold that M/s Yara were aware of the actual classification of the
impugned product however, at the time of filing of Bills of Entry the resorted to
wilful misclassification of the impugned prodﬁcts‘ in order to get the undue
benefit of reduced duty. For such'acts of omission and commission on part of
M/s. Yara have rendered themselves liable to penalty under Sectionn 114AA of
the Customs Act, 1962. :

12.3. I find that as-per 5th proviso of Section 114A, penalties under section 112
and 114A are inutually exclusive. When penalty under section 114A is imposed;
penalty under-Section 112 is‘not imposable: '

13. IN VIEW OF DISCUSSION AND FINDINGS SUPRA, I PASS THE
FOLLOWING ORDER:

. ORDER

(i) I reject the classification of impugned goods viz. “YARAVITA ZINTRAC

'~ (ZINC OXIDE SUSPENSION CONCENTRATE (39.5%)” imported by

M/s. Yara Fertilisers India Pvt., Ltd, {(IEC-3111008398) vide the

subject Bills of entry under tariff iterm 31059090 of ‘the First Schedule

of Customs Tatiff Act, 1975 as detailed vide Annexure- A to impugned

Show Cause Notice; and order to re-classify the same under tariff item
28170010 of the First Schedule of Customs Tariff Act, 1975.

(ii) I order to reassess the impugned imported goods declared by M/s. Yara
Fertilisers India Pvt. Ltd, (IEC-3111008398) under tariff item
31059090 of the First Schedule of Customs Tariff Act, 1975, in terms of
Section 17 of the Customs Act, 1962, as discussed supra.

(iii) I order to confiscate the impugned goods imported by M/s. Yara
Fertilisers India Pvt. Ltd, (IEC-3111008398) under wrong tariff item
of 31059090 of the First Schedule .of Customs Tariff Act, 1975 during
the period from April, 2019 to June, 2019, under the provisions of
Section 111(m) of the said Act; however, the impugned goods have been
cleared and are not physically available for confiscation and therefore, I
refrain from imposing redemption fine in lieu of confiscation.

(iv) I confirm the demand of ;differen'tial customs duty including Cesses and
Integrated Goods & Service Tax (IGST) amounting to Rs.2,15,54,775/-
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(Rupees Two Cores Fifteen Lakhs Fifty Four Thousand Seven Hundred
and Seventy Five Only), as illustrated in Table-2 hereinabove vide Para
7.1 hereinabove in respect of all the Bills of Entry filed during the
period from April, 2019 to June, 2019 by M/s. Yara Fertilisers India
Pvt. Ltd, (IEC-3111008398); and order to recover the same from the
importer in terms of the provisions of Section 28(8) read with Section
28(4) of the Customs Act, 1962, alongwith applicable interest in terms
of Section 28AA of the Customs Act, 1962.

I impose Penalty of Rs.2,15,54,775/- (Rupees Two Cores Fifteen Lakhs
Fifty Four Thousand Seven Hundred and Seventy Five Only) upon M/s.
Yara Fertilisers India Pvt. Ltd, (IEC-3111008398) in terms of Section
114A of the Customs Act, 1962; and plus penalty equal to the applicable
interest under Section 28AAA of the Customs Act, 1962 payable on the
duty demanded and confirmed at (iv) above.

14. This OIO is issued without prejudice to any othefeaction that may be taken
against the claimant under the provisions of the Customs Act, 1962 or rules

made there under or under any other law for the time being in force.

Principal Commissioner of Customs
Custom House Mundra.

Date: 02.05.2024

F.No. CUS/ADJ/COMM/91/2023-Adjn
BY SPEED POST/BY EMAIL/BY HAND/ NOTICE BOARD OR BY OTHER
LEGALLY PERMISSIBLE MEANS:

To,

M/s. Yara Fertilisers India Private Limited (IEC-3111008398),

402, Suyog Fusion Dhole Patil Road,
Pune, Maharashtra -411001.

COPY TO:-

1) The Chief Commissioner of Customs, CCO Ahmedabad, Ahmedabad.

2) The ADG, DRI, Zonal Unit Lucknow, 2-31, Vishal Khand, Gomtinagar,
Lucknow-226010, for information.

3) The Additional Director General, Central Economic Intelligence Bureau, 6th
Floor, B Wing, Janpath Bhawan, Janpath, New Delhi-110001, for kind
information please.

4) The Deputy/Assistant Commissioner (Recovery/TRC), Customs House,
Mundra.

5) The Deputy/Assistant Commissioner (EDI), Customs House, Mundra.

6) Notice Board

7) Guard File.
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