
!b

fiqr{tfr(qfio s{gffi-dTsrsi-irq
OFFICE OF THE COMMISSIONER oF CUSTOMS (APPEAI,S). .}TflKI6II( AHMFDABAD,

qhfi rifrf, +tf, Ftoor, EG:tblHa:IHUDCo Bhavan, {ft 5al tE l.t trarBhuvan Road,

Itnirl\Itl Navrangpura, gfdrr(Fll( Ahmedabad - 380 009

RansF.ct6. Tel. No. o7s-26s8s281

DIN - 20250671MN00003 1843D

-(E
*

6 FI{f, Sgr FrLE NO.

s / 4e-468 I CUS / JMN / 2O24-2s

q

qtrd 3n?rl dgT oRDER-rN-

APPEAL wo. rsm {O e{lqB'qq,

tsoz d trrr r zao & .]idrfo

(UNDER SECTION i28A OF THE

cusToMS ACT, 19621:

qrnB-s-df PASSED By

Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad

k+io onro 26.06.2025

s-eltd vf-o qrtqr ol € q fr?i-€
ARISING OUT OF ORDER-IN-

ORIGINAL NO-

356/CUS-REb- / 2024 -25 dated 25. tO.2024

g

E erfl-f,$nf sr 1III E giII NAME AND
ADDRESS OF THE APPELLANT:

Ship Breakers pvt. Ltd., plot
cycling Yard, p. O. Manar,
r.

26.06.202€

Dist - Bhav

M/s Ghaziabad
No 38, Ship Rc

1

2

;TTII qEdtl sFf
freeTh S co S tedpv fo SCOgran fort eth r tea Su oe f (lhp e SOr n to h mop S S uS de

91 26 1 2qr{I 9 1 g1{T
+*M c-tc'til & frvtrr{l ATfrot$ rfl dd{s qft3ntcr srR 01 *dr${q 3 +q-fri

frn qrmfqSrttrcl {Iuftf ft+nql ESE iDT

{6
rr{n

s I 49 468 / CU S / JMN I 2024 -25
Page 1of 7

JMN-CUSTM-OOO-APP.042 -25-26

3if-fl B{T*{r ql{' f{i +1 fu'r
ORDER- IN-APPEAL ISSUED ON:

I ir



Under Section I 29 DD{ 1) of thc Customs Acl, 1'962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.
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prescribed under Schedule 1 item 6 of the Court Fee Act, 187O.
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Ahmedabad-380 016
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee oI

(tF'

)

(a) where the amount of duty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;
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where the amount of duty and interest demalded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand nrpees ;

(II) 3t0-d i €Efud c'rrA C q-6i frffi *crgtr G{Rrorff grr qirn rrqr XItr sllr qrq
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(c)
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than tifty lakh rupees, ten
thousand rupees
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(d)
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An appeal against this order shall lie before the Tribunal on payment of l0% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.
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tion 129 (a) of the said Act, every application made before the Appellate
al-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fce of five
Hundred rupees.
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ORDER.IN.APPDAL

M/s Ghaziabad Ship Brcakers Pvt. Ltd., Plot No 38, Ship Recycling Yard,

P. O. Manar, Dist - Bhavnagar (hereinafter referred to as "the appellant")

have filed an appeal in terms of Section 128 of the Customs Act, 1962

against the Order-in-Original No. 356/CUS-REF 12024-25 dated

25.10.2024 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Customs Division, Bhavnagar (hereinafter

referred to as "the adjudicating authority").

2.1 There were some dispute with regard to assessment of customs

duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in
Bunker Tanks inside/outside the engine room of the vessel. The appeliant

claimed that Fuel and Oil contained in Bunker Tanks inside/outside the

engine room of the vessel was to be assessed to duty under CTSH 89.0

along with the vessel. 'fhc Department was of the view that Fuel and O
contained in Bunker Tanks were to be assessed to duty under respe

CTH i.e., Chapter 27. Therealfer, the subject Bill of Entry was asse

provisionally for want of original documents.

2.2 Further, Hon'ble CESTAT, Ahmedabad, vide its Order No. A/11792-

11851 /2022, dated 17.1O.2O22/O1.12.2022 had held that the oii

contained in the Bunkers Tanks in the engine room of the vessel is to be

assessed to duty under CTH 8908, along with the vessel for breaking up.

Further, in view of thc aforesaid order of the Hon'ble CESTAT, the

Assistant Commissioner, Customs Division, Bhavnagar vide Final

Assessment Order No. 1O10/2588013lSBY /2024-25, dated 2A.06.2024

held that Bunker Tanks containing oil are to treated as part of vessel's

machinery and the Oils contained in them are to be classified under CTH

8908 along with the vessel, as covered under Para 2(bl of Circular No

37 /96 - Cus, dated 03.o7.1996. The Bill of Entry was finally assessed vide

Final Assessment Order No. 101O/25880131SBY/2024-25, dated

2A.06.2024 passed by the Assistant Commissioner, Customs Division,

Bhavnagar. Consequently, the appellant had frled refund claim which was

decided vide the impugned order.

8

I

)
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2. Briefly stated, facts of the case are that the appellant, having their

Ship Recycling Yard at Plot No 38, Ship Recycling Yard, P. O. Manar, Dist -
Bhavnagar, had imported one vessel MT GOLDEN for breaking

up/recycling and hled Bill of Entry No. 6260319, dated 15.11.2021 under

Section 46 of the Customs Acl, 1962. They had self-assessed the goods viz.

Vessels for breaking under CTH 89.08, Bunkers under CTH 27.10 &
Consumables under CTH 98.05 and paid the assessed customs duty.



a).

2.3 The adjudicating authority observed that the appellant also failed to

produce C.A. certificate in the format provided to them vide letter dated

O5.Q8.2O24 along with financial records viz. copy of Audited Balance Sheet,

Sales Invoices etc. This implied that the duty paid was shown as

expenditure and formed part of Profit and loss account of the claimant.

Therefore, as a settled position in law that where the claimant has itself

treated the refund amount due as expenditure and not as "claims

receivable", the claimant cannot be said to have passed the test of unjust

enrichment. Thus the claimant having failed to prove that incidence of

customs duty has not been passed on to any other person, the amount of

refund instead of being paid to them is liable to be credited to the

Consumer Welfare Fund. Therefore, the adjudicating authority has

sanctioned the refund claim of Rs. 6,55,962/- in terms of Section 27 of lln,e

Customs Act, 1962 and credited the same to the consumer welfare fund.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending on grounds as mentioned in the grounds of

appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

19.06.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is

25.10.2024 and the present appeal was filed on 17 .O2.2O25, i.e., after 1 1 5

In this regard, I have gone through the provision of limitations for
an appeal as specified under Section 128(1) of the Customs Act,

. The same is reproduced hereunder:

"SECTION 128. Appeab to [Commissioner (Appea|s)]. - (1) Ang
person aggrieued by ang decbion or order passed under thLs Act bg an
offtcer of cusforns louer in rank than a fprincipal Commissioner of
Cusfoms or Commissioner of Customsl may appeal to the fCommissioner
(Appeals)l [uithin skty days] from the date of the communication to him
of such decbion or order.

[Prouided that the Commi-ssioner (Appeals) maA, tf he b sati_sfied. that
the appellant was preuented bg suffrcient cause from presenting the
appeal uithin the aforesaid peiod of skty days, alloru it to be
presented within a further peiod of thirty dags.l"

5.1 As per the legat provisions under Section l2g of the Customs Act,

ri: (
1

,

1962, lh.e appeal

communication of
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satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Honble Supreme

Court in case of Singh Enterprises - [2O08 (221\ E.L.T. 163 (S.C.)], wherein

the Hon'ble Apex Court had, while interpreting the Section 35 of the

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962. held that the appeal has to be filed within 60 days, but

in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 3O days.

The relevant para is reproduced below:

.l8. The Commissioner of Central Excise (Appeals) as al-so the

Tribunal being creatures of Statute are uested tuith jurbdiction to

condone the delag begond the perrnissible period prouided under

the Statute. The period upto uthich the prager for condonation can

be occepted is statutorilg prouided. It utas submitted that the logic

of Section 5 of the Indian Limitation Acl 1963 (in short the

'Limitation Act') can be auailed for condonation of delag. The first
prouiso to Section 35 makes the position clear that the appeal ho.s '.

to be preferred rttithin three months from the date 
"l ,:..

communication to him of the deci'sion or order. Howeuer, if thd.

Commissioner is satisfied that the appellant utas preuented bg '

sufficient cause from presenting the appeal uithin the aforesaid

period of 60 dags, he can allotu it to be presented utithin a further

peiod of 3O dags. In other words, this clearly short;,s that the

appeal has to be filed within 6O days but in terms of the prouiso

further 30 dags time can be granted bg the appellate authoitA to

entertain the appeal. The proubo to sub-section (1) of Section 35

makes the position crystal clear that the appellate authoritg has no

power to allou.t the appeal to be presented beyond the period of 3O

days. The language used makes the position clear that the

legLslature intended the appellate authorifu to entertain the appeal

bg condoning delay only upto 3O days after the expiry of 6O dags

which i.s the normal peiod for preferting appeaL Therefore, there i's

complete exclusion of Section 5 of the Limitation Act' The

Commissioner and the High Court uere therefore justifted in

holding that there u)as no pouer to condone the delag after the

expiry of 3O dags peiod."

!
!
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5.3 The above view was reiterated by the Honble Supreme Court ln

Amchong Tea Estate l2O1O Q57l E.L.T.3 (S.C.)1. Further, the Hon'ble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - l2ol7 (357)

E.L.T. 63 (cuj.)l and Hontrle Tribunal Bangalore in the case of Shri Abdul

Gafoor Vs Commissioner of Customs (Appeals) 12O24-TIOL-565-CESTAT-

BANGI took a similar view while dealing with Section 128 of the Customs

Act, 1962.

5.4 In terms of legal provisions under Section 128 of the Customs Act,

1962 ar,d in light of the judicial pronouncements by the Hon'ble Supreme

Court, Hon'ble High Court and Hon'ble Tribunal Bangalore, it is settled

proposition of law that the appeals before first appellate authority are

required to be filed within 9O days, including the condonable period of 30

days as provided in the statute, and the Commissioner (Appeals) is not

empowered to condone any delay beyond 30 days.

5.5 In light of the above observation, I find that the appeal has been

filed after 90 days from the date of receipt ofthe order. I am not empowered

to condone the delay in filing the appeal bcyond the period specified in

Section 128 of the Customs Act, 1962. Hencc, the same is held to be time

barred.

6. In view of above, I reject appeal on the grounds of limitation without

i'q iil,i, lng into the merits of the case.
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M/s Ghaziabad Ship Breakers Pvt. Ltd.,
Plot No 38, Ship Recycling Yard,
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(AMIT G
COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

Dated - 26.06.2025
ATT ESTED

F. Nos
To,

I

3t$erat/S
RINT

3rftF) .

ENDENl
36qranr' -
AHMEOADAD'dtm !F

MS (AP PEALS),
(

CUSTO

S/fne Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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