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| Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of cases, any person
aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint Secretary (Revision Applicatio._
Ministry of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the date of communication
of the order

 Frufafea a=fRm sme=/order relating to :
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(a)

'any goods imported on baggage
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|any goods loaded in a conveyance for importation into India, but which are not unloaded at their
place of destination in India or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unloaded at such destination are short of the quantity required to be
unloaded at that destination.
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Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.
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The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by :

(P)
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(@)

| 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

(@)
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4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

e & g ardet @1 4 ufear

(c)

4 copies of the Application for Revision.
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(d)

or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts,
‘ fees, fines, forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962
| (as amended) for filing a Revision Application. If the amount of duty and interest demanded, fine or
| penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than one lakh rupees, the
fee is Rs.1000/-.

b

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred<anly) [
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this i
order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the
Customs, Excise and Service Tax Appellate Tribunal at the following address :

HraTges, Farg 3G Yoob d Jal B 3(UIfefd | Customs, Excise & Service Tax Appellate
3iftyemu, ufEdt &= dis Tribunal, West Zonal Bench '

o A, agATen ¥a, e TRUTFR YA, | 2™ Floor, Bahumali Bhavan,
HYRAI, HgHgEG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs |
Act, 1962 shall be accompanied by a fee of -
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(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is five lakh rupees or less, one thousand rupees; i
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T &5 F vHH U arE =T d e g af 3l vare are § $ifUe 7 8 @l uid g
IUY

(b) | where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs |
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees ;

@n oria & wratarg AT & wigt e HTHTe SUsRY GIRT | a1 Yoo I TS T
T 3T F IEH U arE S | AfU® 8 95 39 §9R UL

() | where the amount of duty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees
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? ?;xal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and
24 )

are in dispute, or penalty, where penalty alone is in dispute.
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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Order-In-Appeal

M/s Vishal Multitrade Pvt Ltd., 401 to 403, Capstone, Kalgi Cross Road,
Nr. Parimal Garden, Ellisbridge, Ahmedabad-380006, Gujarat. ( hereinafter referred to as
‘the Appellant”) have filed the present appeal against the Order-In-Original No.:
169/ADC/SRV/O&A/2024-25 dt. 12.11.2024 ( herein after referred to as “the impugned
order’) passed by the Additional Commissioner of Customs, Customs, Ahmedabad
(herein after referred to as “the “adjudicating authority”).

2. Facts of the case, in brief, are that the appellant has supplied TMT Bars and
Steel Strictures falling under Chapter 72 to an entities registered in GIFT —SEZ (Special
Economic Zone). The subject goods were attracting export duty @15% during the period
of 22.05.2022 to 18.11.2022 as per the provisions of Notification No.28/2022-Customs
and 29/2022-Custom, both dated 21.5.2022. As the appellant had not paid export duty
on the supplies made to the SEZ unit, a Show Cause Notice dated 05.06.2024 came to
be issued by the Additional Commissioner of Customs, Customs . Ahmedabad proposing
demand of export duty amounting to Rs. 33,12,513/-, along with interest under the
provisions of Sections 28(1) and 28AA of the Customs Act, 1962, and also proposing
imposition of penalty under Section 114A of the Customs Act, 1962. Vide impugned order
dated 12.11.2024, the said demand, interest and penalty have been confirmed by the
adjudicating authority.

3. Being aggrieved with the impugned order passed by the adjudicating
authority, the Appellant have filed the present appeal on 01.01.2025. The appellant has

also filed additional submission on 24.12.2025. The appellant inter-alia, raised various

contentions and filed detailed submissions as given below in support of their claim: 3 .

3.1 Leviability of Export Duty on supplies made from DTA to SEZ

The primary issue for consideration is whether export duty is leviable on goods
supplied by a Domestic Tariff Area (DTA ) unit to a SEZ Developer/Unit,
particularly in view of the third proviso to Rule 27 of the SEZ Rules, 20086, inserted
vide Notification dated 19.09.2018.

Export duty is a levy under Section 12 of the Customs Act, 1962, which applies
only to goods exported out of India. The term ‘export” under Section 2(18) of the
Customs Act means taking goods out of India to a place outside India, and “India”
includes its territorial waters under Section 2(27). A conjoint reading of these
provisions makes it abundantly clear that export duty can be levied only when
goods cross the territorial waters of India.

Both the DTA unit and the SEZ Unit are situated within the territory of India.
Supplies from DTA to SEZ do not result in goods being taken outside India.
Therefore, the charging provision under Section 12 of the Customs Act is not
attracted, and consequently, export duty cannot be levied on such supplies.
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The Department’s reliance on the definition of “export” under Section 2(m) of the
SEZ Act, 2005 is legally untenable. It is a settled principle that a definition
contained in one statute cannot be imported into another statute for the purpose
of taxation, particularly when the taxing statute itself defines the term. This
principle has been authoritatively laid down by the Hon'ble Supreme Court in
Maheshwari Fish Seed Farm v. TNEB [AIR 2004 SC 2341] and reiterated in
several other judgments.

The SEZ Act, 2005 does not contain any charging provision for levy of export duty
on supplies from DTA to SEZ. Levy of tax cannot be by implication. In the absence
of a charging section, no tax can be levied, as held by the Hon’ble Supreme Court
in Ellis Bridge Gymkhana [1997 (10) TMI 2 (SC)], in consonance with Article 265
of the Constitution of India.

It is pertinent to note that the erstwhile Section 76F of the Customs Act, which
expressly levied export duty on DTA to SEZ supplies, stood omitted w.e.f.
11.05.2007, and no corresponding provision was enacted either in the Customs
Act or the SEZ Act thereafter. This legislative omission clearly reflects the intent
not to levy export duty on such supplies.

The Hon'ble High Courts of Gujarat, Andhra Pradesh and Madras have
consistently held that export duty is not leviable on supplies from DTA to SEZ,
inter alia in:

. Essar Steel Ltd. v. Union of India— 2010 (249) ELT 3 (Guj.)
. Tirupati Udyog Ltd. v. Union of India — 2010 (7) TMI 768 (AP)
B Advait Steel Rolling Mills Pvt. Ltd. — 2013 (8) TMI 33 (Mad.)

The Hon'ble Supreme Court has dismissed SLPs in Essar Steel and has issued
notice in Tirupati Udyog, without staying the High Court rulings.

Further, Rule 27 of the SEZ Rules, being delegated legislation, cannot create a
tax liability in absence of authority under the parent Act. Any attempt to levy export
duty through Rules is ultra vires and unconstitutional.

Accordingly, the demand of export duty on supplies made from DTA to SEZ is
without authority of law and liable to be set aside.

3.2 FOB value to be treated as cum-duty price

Without prejudice to the above, it is submitted that even assuming export duty to
be leviable, the FOB value declared by the appellant is a cum-duty price, as no
amount towards export duty was recovered separately from the SEZ recipient.

ustoms duty is an indirect tax, the incidence of which is intended to be passed
to the buyer. Where duty is not recovered separately, the transaction value
st be treated as inclusive of duty, and the assessable value has to be back-
culated after deducting the duty element.

“Therefore, the export duty, if any, ought to be re-computed on cum-duty basis,
and the demand raised without such adjustment is legally unsustainable.

3.3 Limitation — Extended period not invocable

The Show Cause Notice dated 05.06.2024 seeks to demand duty for the period
May 2022 to November 2022, invoking the extended period under Section 28 of

the Customs Act. L
_ /o
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It is an undisputed fact that all clearances were made with full knowledge of the
department, after submission of relevant documents and certificates, and afte,—
due verification by Customs officers. There was no suppression, mis-statement,
fraud or collusion on the part of the appellant.

The Hon'’ble Supreme Court in Pushpam Pharmaceuticals Co. [1995 Supp (3)
SCC 462] has categorically held that suppression must be willful and with intent
to evade duty, and mere omission or difference of interpretation does not
constitute suppression.

This settled principle has been reiterated in Nizam Sugar Factory, Continental
Foundation J.V., Cochin Minerals & Rutile Ltd. and other Judgments relied upon
by the appellant.

Since all facts were within the knowledge of the department, extended period of
limitation is not invocable, and the demand is barred by limitation.

3.4 Penalty not imposable

The issue involved is purely interpretational. The appellant acted under a bona
fide belief, supported by binding High Court judgments, that export duty was not
leviable on DTA to SEZ supplies.

In absence of mens rea or intent to evade duty, penalty under Section 114A is
not sustainable. The essential ingredients for imposition of penalty are
conspicuously absent.

PERSONAL HEARING:

4. Personal hearing in the matter was held on 24.12.2025 in virtual mode. Shri
Vipul Khandhar, CA and Authorised representative, appeared for hearing on behalf of the
Appellant. He reiterated the submissions made in the appeal memorandum. He
submitted additional submission dit. 24.12.2025, which is already mentioned at para 3

above.

DISCUSSION & FINDINGS:

P

9. On perusal of Form No. C.A-1, it is observed that the appellant hais
indicated the date of communication of the impugned Order-in-Original dt. 12.11.2024 as
"12.11.2024". The present appeal was received in this office on 01.01.2025. Accordingly,
the appeal has been filed within the statutory period of sixty days prescribed under
Section 128(1) of the Customs Act, 1962, and is therefore held to be within limitation..

5.1 The appellant has produced a copy of TR-6 Challan dated 26.12.2024
evidencing payment of an amount of Rs. 2,48,440/-, being 7.5% of the duty confirmed
under the impugned Order-in-Original, towards the mandatory pre-deposit in terms of
Section 129E of the Customs Act, 1962. Since the appeal has been filed within the

prescribed period of limitation and the statutory requirement of pre-deposit under Section
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129E of the Customs Act, 1962 stands duly complied with, the appeal is admitted and

taken up for disposal on merits.

52 One set of the appeal memorandum along with the connected appeal
papers was forwarded to the adjudicating authority, namely the Additional Commissioner
of Customs. Customs Ahmedabad, vide letter dated 25.03.2025, for submission of
comments. However, no response has been received from the adjudicating authority till
date. Accordingly, the appeal is being decided on the basis of the records available and

the submissions made by the appellant.

6. | have carefully gone through the impugned order, the appeal memorandum
filed by the Appellant, as well as records of the case. The issues to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority
confirming Export duty on the goods supplied by the appellant to SEZ Unit is leviable or
not, in the facts and circumstances of the case, is legal and proper or otherwise.

6.1 In the present issue of export duty liability on the goods supplied to the SEZ
unit by the DTA supplier, the Judgment dated 04.11.2009 in the case of Essar Steel
Limited and Adani Power Ltd. Vs. Union of India [2010 (249) E.L.T. 3 (Guj.) = 2009
(11) TMI 141 - GUJARAT HIGH COURT], Hon'ble High Court of Gujarat is very relevant

and important.

The Hon'ble High Court of Gujarat, in above judgement has held that the
levy of export duty on the goods supplied from Domestic Tariff Area to Special Economic
Zone is not justified; that the petitioners not to be called upon to pay export duty on
movement of goods from DTA to SEZ units or developers. | note that Special Leave to
Appeal (Civil) No. 5698 of 2010 with SLP (C) Nos. 6204, 6307, 7818, 7931, 9243 and

n dismissed by Hon'ble Supreme Court on 12.07.2010 [Union of India v. Essar
d. - 2010 (255) E.L.T. A115 (S.C.)]. However, the said Order dated 12.07.2010

' ‘:'on of India Vs. Essar Steel India Ltd. [2022 (380) ELT 403 (SC)] and the SLPs had
been restored. Now, Hon'ble Supreme Court has decided this issue vide Order dated
28.08.2025, which has been reported as Union of India Vs. Adani Power Ltd. [(2025)
36 Centax 257 (S.C.)]. In the said latest Order, it has been observed and held by the

Apex Court as under :

“4.3 Similarly, the third question has been considered by the High Court in
paragraph 41.3 and after discussion, the answer to the said question has been
given in paragraph 41.3.4 of the impugned judgment. Consequently, the High

Court has held in paragraph 42 as under:
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‘42. In view of the above discussion and findings arrived at as well as
conclusion drawn, the levy of export duty on goods supplied from the
Domestic Tariff Area to the Special Economic Zone is not Jjustified. The
petitioners are, therefore, not to be called upon to pay export duty on
movement of goods from Domestic Tariff Area to Special Economic Zone

units or developments.™

‘6. We find that the High Court has rightly arrived at the conclusions in the
aforesaid paragraphs on a correct interpretation of the provisions of the aforesaid
two Acts. In the circumstance, we do not find any reason to interfere with the
impugned judgment. Hence, the appeals are dismissed.

7. On a conjoint reading of the aforesaid provisions, we find that Section 12 of the
Customs Act, 1962 is the charging Section. However, under Section 26 of the SEZ
Act, power is reserved to grant an exemption or a concession if under the
provisions of the Customs Act, 1962. a duty is leviable as per the charging

Sections.

8. Itis also necessary to observe as submitted by the learned senior counsel for
the respondent(s) that the Madras High Court as well as the Andhra Pradesh High
Court have also taken a similar view as discussed in the aforesaid impugned

Judgment. In the circumstances, all appeals arising therefrom are also dismissed.”

6.2 However, | find that the above Order/Judgment relates to the period prior to
the amendment of Rule 27 of the SEZ Rules, 2006, vide Notification No. GSR 909(E)
dated 19.09.2018 issued by the Ministry of Commerce and Industry. Vide the sa’d

amendment, fifth Proviso to Sub-Rule (1) of Rule 27 of the SEZ Rules, 2006, has b,een -'

inserted, which is as under:

el el
‘Provided also that supplies from Domestic Tariff Area to Special Economic Zones

—-._. -

shall attract export duty, in case, export duty is leviable on items attracting export
duty.”

Therefore, it has to be examined as to whether export duty in this case can be
demanded wherein the period involved is from 22.05.2022 to 18.11.2022 i.e. after

insertion of the above-mentioned Proviso from 19.09.2018.
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6.3 | find that above-mentioned fifth Proviso to Sub-Rule 27(1) has been stuck

down by Hon'ble High Court of Andhra Pradesh in Writ Petition No. 15528 of 2024 in the
case of TUF Metallurgical Pvt. Ltd. vs. Union of India reported as (2025) 35 Centax
280 (A.P.) [18-09-2025]. Para 27 of the said Order is as under:

“27. Be that as it may, we set aside the decision dated 26.04.2024 and hold that
5th proviso to sub-rule (1) of Rule 27 of the Special Economic Zone Rules, 2006,
as ultra vires the Special Economic Zone Act, 2005 and is accordingly, struck

down. This writ petition is accordingly allowed.”

6.4 Further, | find that the even after insertion of the fifth Proviso in Sub-Rule
27(1) of the SEZ Rules, 2006, vide Notification dated 19.09.2018, there are no
corresponding amendments in the provisions of Section 2(18) and 2(19) of the Customs
Act, 1962, which define the terms “export” and “export goods" respectively. The said

definitions are as under:

(18) ‘"export", with its grammatical variations and cognate expressions, means

taking out of India to a place outside India;

(19) "export goods" means any goods which are to be taken out of India to a

place outside India;

6.5 Further, the definition of the term “India”, as given in Section 2(27) ibid, says
that "India" includes the territorial waters of India. In absence of amendment in any
statutory provision of the Customs Act, 1962, | am of view that Export duty cannot be
levied merely by virtue of amendment in Rule 27(1) of the SEZ Rules, 2006 vide
Notification dated 19.09.2018. Further, the said amendment, i.e. fifth Proviso to Rule
27(1), has already been held as ultra vires to the SEZ Act, 2005 and stuck down by

= Hon'ble High Court of Andhra Pradesh in the case of TUF Metallurgical Pvt. Ltd. vs.
e (e

As regards the requirement of amendments in the provisions of the
ms Act, 1962, to levy export duty on supply of goods from DTA to SEZ, | also rely
Gpon the Order dated 27.04.2012 of Hon'ble Madras High Court in the case of Advait
Steel Rolling Mills Pvt. Ltd. Vs. Union of India [2012 (286) E.L.T. 535 (Mad.)]. The last
Para of the said order is as follows (underline supplied):

“30. As there is no movement of goods from India to a place outside India, export
duty cannot be levied. In fact, there is no ‘export’ of goods, as per the relevant

provisions of the Customs Act, 1962. When the Special Economic Zones Act,
Page 9 of 11



S/49-274/CUS/AHD/2024-25
2005, is a separate Code, it would not be open to the respondents to levy duties

of customs on goods moved from Domestic Tariff Areas into Special Economic
Zones, as per the definition found in Section 2 of the Customs Act, 1962. Further,

when the definition of term ‘export’ in Section 2(m) of the Special Economic Zones
Act, 2005, is clear and specific, the definition of export, found in Section 2(18) of
the Customs Act, 1962, cannot be made applicable for the le vy of duties of customs
on goods supplied from the Domestic Tariff Areas to the Special Economic Zones.

As such, it would not be proper on the part of the respondents to levy duties of
customs on goods supplied from the Domestic Tariff Areas to the units situated in

the Special Economic Zones. If levy of duties of customs are to be made applicable

to such goods it could only be by way of appropriate amendments introduced in

the Customs Act, 1962, as well as in the Special Economic Zones Act, 2005. As

such it is clear that it would not be open to the respondents to levy duties of

customs on such goods, by way of Notifications or Circulars. The writ petitions are

ordered accordingly. No costs.”

6.7 In view of the above provisions and orders, the legal position prevailed
during the period involved in the present appeal, does not authorise levy of export duty
on supply of goods from DTA to SEZ Unit. Therefore, | am of the considered view that
the decisions of Hon'ble Supreme Court in the case of Union of India Vs. Adani Power
Ltd. [(2025) 36 Centax 257 (S.C.)] and Hon'ble High Court of Andhra Pradesh in the case
of TUF Metallurgical Pvt. Ltd. vs. Union of India [(2025) 35 Centax 280 (A.P.)] are squarely
applicable to the facts of the present appeal: and therefore, demand of export duty on

supply of the goods by the appellant to the SEZ unit is not sustainable. Therefore, t

impugned order passed by the adjudicating authority is required to be set aside.

A
4
(] MR

L ¢ "lf S
7. In view of the foregoing discussion, the statutory provisions and the bmdlng "“ﬂ ”’

judicial pronouncements, it is abundantly clear that during the period involved in. the,_,:
present appeal, there was no authority of law to levy export duty on supplies of goods
from the Domestic Tariff Area to a Special Economic Zone unit. The issue now stands
conclusively settled by the Hon'ble Supreme Court in Union of India v. Adani Power Ltd.
[(2025) 36 Centax 257 (S.C.)] and further reinforced by the judgment of the Hon'ble
Andhra Pradesh High Court in TUF Metallurgical Pvt. Ltd. v. Union of India [(2025) 35
Centax 280 (A.P.)], wherein the very basis for such levy has been held to be
unsustainable in law. These decisions are squarely applicable to the facts of the present
case and leave no scope for a contrary view. Accordingly, the demand of export duty
raised on the appellant in respect of supplies made from DTA to the SEZ unit is without
authority of law and cannot be sustained.
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7.1 Accordingly, the Order-in-Original No. 169/ADC/SRV/O&A/24-25 dated

12.11.2024 passed by the Additional Commissioner of Customs, Customs . Ahmedabad

is hereby set aside, and the appeal is allowed with consequential relief, in accordance

with law.
(A A)
Commissioner (Appeals),
Customs, Ahmedabad
F.No. S/49-274/CUS/AHD/2024-25 Date: 01.01.2026

By E-mail (As per Section 153(1)(c) of the Customs Act, 1962)

To

M/s Vishal Multitrade Pvt Ltd.,

401 to 403, Capstone, Kalgi Cross Road,

Nr. Parimal Garden, Ellisbridge,

Ahmedabad-380006, Gujarat

(email: vishalgrp2017@gmail.com vmpl2008@yahoo.com )

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
(email: ccoahm-guj@nic.in )

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.
(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Additional Commissioner of Customs (in-charge GIFT SEZ), Ahmedabad
(email: cus-ahmd-adj@gov.in )

4. The Specified Officer, Gift SEZ, Gandhinagar (email: so-giftsez@gov.in )
Shri. Vipul Khandhar, CA & Auhtorised Rep. (email: vipul.khandhar@gmail.com )

Guard File.
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