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any goods loaded in a conveyance f,or importation into lndia, but which are not unloaded at tlreir
(b) place of destination in rndia or so much of the quantity of such goods as has not been unroaded at

any such destination if goods unloaded at such destination are short of the quantity required to be
unloaded at that destination.
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ln respect of cases other than these mentioned under item 2 above, any person aggrl eved by this

order can file an appeal under section 129 A(1) of the customs Act, 1962 in form C.A.-3 before the

Customs, Excise and Service Tax Appellate Tribunal at the following address :

2"d Floor, Bahu mali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

1962 qrtr 129 g (5) 3{rtrn, . 1962 ur{r 129 q (1)

t er'11q erfts b sr{ ffift{d {o. €-ss d+ qrBq

where the amount of duty and interest demanded and penalty levied by any officer of Customs in

the case to which the appeal relates is five lakh rupees or less, one thousand rupees;

il{r rllrtr rFn {I@ qrga?{IdrrEfl

rrqr Ts at To'c cYq crcr rsqq t orfls' d tfu-+ rrqt c-{rff orcs i 3{ltrtr q d d; qiir 6mR

$qq

where the amount of duty and interest demanded and pena Ity levied by any officer of Customs ln

qrqi, rlc{6 %10 3t<I {{, crdiTtrql{ffi qsiB qr(s+%rorf(I

qr. qEi &-{o iE ld-dl( il e q{-d {gl wqrn I

Under section 129 (a) ofthe said Act, every ap plication made before the Appellate Tribunal-

}1

Customs, Excise & Service Tax ApPellate

Tribunal, West Zonal BenchGft's-cnr,qlffi*-fufi-d

6{gd[({GFE

5

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section

rrqr (s a1 w"'c fr ffs F-qg qr sfiS oq d d q6 Ef,r{ rqq.

1 29 A (1) of the Customs

EI{I Crrn rrfi {cF qrq d?fi drlrql

AcL 1962 shall be accompanied by a fee of -

Er6r
16)

(a)

C{{)

where the amount of duty and interest demanded and penalty levt

in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, five thousand ruPees ;

rtqr ds qff T6'q qqrs fl-{3l 5qq fr 3{ls-6 d d; as Egn Fqq.

ed by any officer of Customs

Er-{rqirfirrqr{ffi 6frqdqTdrIItITq6r

(b)

FT)

(c)

I against this order shall lie before the Tribunal on payment of 1O% of the duty demanded where duty or duty and

q:T (6)ET[r{ITTIH
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(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees'

I
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the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

are in dispute, or penalty, where penalty alone is ln dispute

ilBs.



Order-ln-Apoeal

M/s Vishal Multitrade Pvt Ltd., 401 to 403, Capstone, Kalgi Cross Road,

Nr. Parimal Garden, Ellisbridge, Ahmedabad-390006, Gujarat. ( hereinafter referred to as
"the Appellant") have filed the present appeal against the order-ln-original No.:

169/ADC/sRV/o&N2024-2s dt. 12.11 .2024 ( herein after referred to as ,,the 
impugned

order") passed by the Additional commissioner of customs, customs, Ahmedabad
(herein after referred to as "the "adjudicating authority,,).

2. Facts of the case, in brief, are that the appelant has suppried rMT Bars and

steel Strictures falling under chapter 72 to an entities registered in GIFT -sEZ (special

Economic Zone). The subject goods were attracting export duty @15% during the period

of 22.05.2022 lo 18.11.2022 as per the provisions of Notification No.2gl2O22-customs

and 2912022-custom, both dated 21.s.2022. As the appellant had not paid export duty

on the supplies made to the sEZ unit, a show cause Notice dated 0s.06.2024 came to

be issued by the Additional commissioner of customs, customs , Ahmedabad proposing

demand of export duty amounting to Rs. 33,12,s1gr-, arong with interest under the
provisions of Sections 28(1) and 28AA of the customs Act, 1962, and also proposing

imposition of penalty under Section 1'144of the customs Act, 1962. Vide impugned order

dated 12.11.2024, the said demand, interest and penarty have been confirmed by the

adjudicating authority.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the Appellant have filed the present appeal on 01.01 .202s. The appellant has

also filed additional submission on 24.12.202s. The appellant inter-alia, raised various

contentions and filed detailed submissions as given below in support of their claim: ,. .i

3.1 LeviabilitV of Export Dutv on suoplies made from DTA to SEZ

\

The primary issue for consr'de rTlioy is whether exporl duty is teviabre on goods: ..-
supplied by a Domestic 

.Tariff Area (DTA) unit to a SEZ Oevetopei)Uii,
pafticularly in view of the third proviso to Rule 27 of the sEZ Rutes, 2006,' inseftii
vide Notification dated 1 9. 09. 20 1 B.

Expoft duty is a levy under Section 12 of the Customs Act, 1g62, which applies
only to goods expofted out of rnlia The term "expori" under seciion 4t a1'or tii
customs Act means taking goods out of tndia to a prace outside tndia, ind haia"
includes its territorial waters under section 2(2i). A conjoint reading of tniseprovisions makes it abundanily cre-ar that export'duty cai be teviedzng whei
goods cross the territoial waters of lndia.

Both the DTA unit and the sEZ rJnit are situated within the territory of rndia.
supplies from DTA to sEZ do not resurt in goois being taken outria" tnJii.
r!,erelorg' the charging provision under secion 12 of tie customs nct i-nit
attracted, and consequen,y, export duty cannot be levied on ,u"n ,ippiiir. 

-'
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The Department's reliance on the definition of "expott" under Section 2(m) of the

sEZ Act, 2005 is tegatly untenable. lt is a settled principle that a definition

contained in one statute cannot be impofted into another statute for the purpose

of taxation, particutarty when the taxing statute itself defines the term. This

pincipte has been authoitatively taid down by the Hon'ble Supreme Court in
'Maheshwai 

Frsh Seed Farm v. TNEB [AlR 2004 SC 2341] and reiterated in

several other judgments.

The sEZ Act, 2005 does not contain any charging provision for levy of export duty

on suppties from DTA to SEZ. Levy of tax cannot be by implication. ln the absence

of a ihiarging section, no tax can be levied, as held by the Hon'ble Supreme Court

in Eltis Bidge Gymkhana tl997 (10) fM 2 $C)1, in consonance with Atlicle 265

of the Constitution of lndia.

It is peftinent to note that the erstwhile Section 76F of the cusfoms Act, which

expiessly tevied export duty on DTA to SEZ supplies, stood omitted w.e f'

11.05.2607, and no conesponding provision was enacted either in the Customs

Act or the sEZ Act thereafter. This legislative omrssion clearly reflects the intent

not to levy export duty on such supp/les.

The Hon'ble High Courts of Gujarat, Andhra Pradesh and Madras have

consistentty hetd that expott duty is not leviable on supplies from DTA to SEZ,

inter alia in:

. Essar Sfeet Ltd. v. Union of lndia - 2010 (249) ELT 3 (Gui.)

. Tirupati Udyog Ltd. v. tJnion of lndia - 2010 (7) TMI 768 (AP)

. Advait Steel Rotting Mills PvL Ltd. - 2013 (8) TMI 33 (Mad.)

The Hon'bte supreme couft has dlsmlssed sLPs ln Essar Stee/ and has issued

notice in Tirupati Udyog, without staying the High Courl rulings.

Fufther, Rute 27 of the SEZ Rules, being delegated legislation, cannot create a

tax liabitity in absence of authoity underthe parent Act. Any attempt to levy export

duty through Ru/es is ultra vires and unconstitutional.

Accordingty, the demand of export duty on supp/res made from DTA to SEZ is

without authoity of law and liable to be set aside.

3.2 FOB value to be treated as cum-duty pnce

without prejudice to the above, it is submitted that even assuming export duty to

be leviable,- the FOB value declared by the appellant is a cum-duty price, as no

amount towards exporT duty was recovered separately from the sEZ recipient.

V ,o

stoms duty is an indirect tax, the incidence of which is intended to be passed

to the buyer. Where duty is not recovered separately, the transaction value

st be treated as inclusive of duty, and the assessabie value has to be back'

culated after deducting the duty element

erefore, the expoft duty, if any, ought to be re-computed on cum-duty basis,

and the demand raised without such adiustment is legally unsustainable'

?? itation - tended period not invocable

The show cause Notice dated 05.06.2024 seeks to demand duty for the period

May 2022 to November 2022, invoking the extended period under section 28 of

the Customs Act.

PaBe 5 of 11



4. Personal hearing in the matter was held on 24.12.202s in virtual mode. Shri

Vipul Khandhar, cA and Authorised representative, appeared for hearing on behalf of the

Appellant. He reiterated the submissions made in the appeal memorandum. He

submitted additional submission dt. 24.12.202s, which is already mentioned at para 3

above. ,.1-

DISCUSSION & FINDINGS:

5. on perusar of Form No. c.A.-1, it is observed that the appettant nats.

indicated the date of communication of the impugned order-in-origin al dl. 12.11.2024 as
"12.11 .2024" . The present appeal was received in this office on 01 .01 .202s. Accordingly,

the appeal has been fired within the statutory period of sixty days prescribed under

section '128(1) of the customs Act, 1 962, and is therefore held to be within limitation..

51 The appeilant has produced a copy of rR-6 chalan dated 26.12.2024
evidencing payment of an amount of Rs. 2,4g,440/-, being 7.5% of the duty confirmed
under the impugned order-in-originar, towards the mandatory pre-deposit in terms of
section 129E of the customs Act, 1962. since the appeal has been filed within the

pre-deposit under Section

\

prescribed period of limitation and the statutory requirement of

Page 5 of 11
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It is an undisputed fact that ail clearances were made with full knowledge of the
depaftment, after submission of relevant documents and ceftificates, ind afte,-
due veification by customs officers. There was no suppression, mis-statement,
fraud or collusion on the paft of the appellant.

The Hon'ble Supreme Couti in Pushpam pharmaceuticals Co. [1995 Supp (3)
scc 4621 has categoicatty held that suppresston must be wiilfui and witn' intiit
to evade duty, and mere omission or difference of interpretation does not
c o n st it ut e suppresslon.

rhis setf/ed pinciple has been reiterated in Nizam sugar Factory, continentat
Foundation J-v., cochin Minerals & Rutile Ltd. and other judgmeits relied upon
by the appellant.

since all facts were within the knowledge of the department, extended peiod of
limitation is not invocabte, and the demand is baned by limitation.

3.4 Penalty not imoosable

fne issue involved is purely interpretationat. The appellant acted under a bona
flde belief, supported by binding High coutt iudgments, that export duty was not
leviable on DTA to SEZ supplies.

ln absence of mens rea or intent to evade duty, penalty under section 1144 is
not sustainable. The essenfra/ ingredients for imposition of penalty are
conspicuously absent.

PERSONAL HEARING:
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129E of the customs Act, 1962 stands duly complied with, the appeal is admitted and

taken up for disPosal on merits.

5.2 one set of the appeal memorandum along with the connected appeal

papers was forwarded to the adjudicating authority, namely the Additional Commissioner

ofCustoms,CustomsAhmedabad,videletterdated25.032025,forsubmissionof

comments. However, no response has been received from the adjudicating authority till

date. Accordingly, the appeal is being decided on the basis of the records available and

the submissions made by the appellant.

6, l have carefully gone through the impugned order, the appeal memorandum

filed by the Appellant, as well as records of the case. The issues to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority

confirming Export duty on the goods supplied by the appellant to SEZ Unit is leviable or

not, in the facts and circumstances of the case, is legal and proper or otherwise.

6.1 ln the present issue of export duty liability on the goods supplied to the sEZ

unit by the DTA supplier, the Judgment dated 04.11 2009 in the case of Essar stee/

Limited and Adani Power Ltd. Vs. Union of India 12010 (249) E.L.T. 3 (Guj.1 = 2ssg

(1 1) TMI 141 - GUJARAT HIGH COURTI, Hon',ble High court of Gujarat is very relevant

and important.

The Hon,ble High Court of Gujarat, in above judgement has held that the

levy of export duty on the goods supplied from Domestic Tariff Area to special Economic

Zone is not justified; that the petitioners not to be called upon to pay export duty on

movement of goods from DTA to SEZ units or developers. I note that Special Leave to

Appeal(Civil)No.5698ot2010withSLP(C)Nos'6204,6307,7818,7931,9243and

of 2010 filed by union of lndia against the aforesaid Judgment dated 04.11.2009

a n dismissed by Hon'ble supreme court on 12.07.2010 [Union of lndia v. Essar

d..2o1o(255)E.1.T.A115(S'C.)]'However,thesaidorderdated12.07.2010

n recalled by Hon'ble supreme court vide order dated 10.02.2020 reported as

nof 'ia Vs. ar Ste lndia Ltd. 12022 (3BO) ELT 403 (SC)l and the SLPs had

been restored. Now, Hon',ble Supreme court has decided this issue vide order dated

28.08.2025, which has been reported as llnion of lndia vs. Adani Power Ltd. l(2025)

36 Centax 257 (S.C.)1. ln the said latest order, it has been observed and held by the

Apex Court as under :

"1"1^i,'l,"ii,'::,':;:,T,:::":":::,:'::,:::i::;:'":l'::":;:,";":"::

given in paragraph 41 .3.4 of the impugned iudgment' Consequently' the High

Coud has hetd in paragraph 42 as under:

Page 7 of 11
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'6. we find that the High courr has ighily anived at the conclusions in the
aforesaid paragraphs on a correct interpretation of the provisions of the aforesaid

two Acts. ln the circumstance, we do not find any reason to interfere with the
impugned judgment. Hence, the appeals are drsrnlssed

7. on a conjoint reading of the aforesaid provisions, we find that section 12 of the
customs Act, 1962 is the charging section. However, under section 26 of the sEZ
Act, power ls reserved to grant an exemption or a concession if under the
provisions of the customs Act, 1g62, a duty is teviabre as per the charging
Secflons.

8. /t is a/so necessary to observe as submifted by the reamed senior counser for
the respondent(s) that the Madras High court as weil as the Andhra pradesh High
court have also taken a simirar view as drscussed in the aforesaid impugned

ludgment- ln the circumstances, all appeals aising therefrom are also drsmrbsed_,,

6.2 However, r find that the above order/Judgment rerates to the period prior to
the amendment of Rure 27 of the SEZ Rures, 2006, vide Notification No. GSR 909(E)
dated 19.09.2018 issued by the Ministry of Commerce and lndustry. Vide thepd-rd[il-.^r
amendment, fifth proviso to sub-Rure (1) of Rure 27 of the sEZ Rures, 2006, h/&'il{i)
inserted, which is as under: f --,' . .-1.,-, y 

.l t=:---},,f :

\-r1\-.---''.i .'"Provided arso that suppties from Domestic Taiff Area to speciat Economicl@!-2,,
sharr aftract export duty, in case, export duty is reviabte on items aftracting export
duty."

Page 8 of 11

"42. ln view of the above dlscussion and findings anived at as wert ai
conclusion drawn, the levy of export duty on goods supptied from the

Domestic Tariff Area to the speciar Economic Zone is not justified. The

petitioners are, therefore, not to be cailed upon to pay export duty on

movement of goods from Domestic Tariff Area to speciar Economic Zone

units or developments.""

Therefore, it has to be examined as to whether export cruty in this case can be
demanded wherein the period invorved is from 22.0b.2022 to 1g.11.2022 i.e. after
insertion of the above-mentioned proviso from 1g.0g.201g.
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6.3 I find that above-mentioned fifth Proviso to sub-Rule 27(1) has been stuck

down by Hon'ble High court of Andhra Pradesh in writ Petition No. 15528 of 2024 in the

case of TUF Metallu rdtca I Pvt. Ltd. vs. Union of lndia reported as (2025) 35 Centax

280 (A.P.) [18-09-2025]. Para27 of the said Order is as under

"27. Be that as it may, we sef aslde the decision dated 26.04.2024 and hold that

Sth proviso to sub-rule (1) of Rule 27 of the Special Economic Zone Rules, 2006,

as ultra vires the Special Economic Zone Act, 2005 and is accordingly, struck

down. This writ petition is accordingly allowed."

6.4 Further, I find that the even after insertion of the fifth Proviso in sub-Rule

27(1) of the SEZ Rules, 2006, vide Notification dated 19.09.2018, there are no

corresponding amendments in the provisions of Section 2(18) and 2(19) of the Customs

Act, 1962, which define the terms "export" and "export goods" respectively The said

definitions are as under:

(18) "export", with its grammatical variations and cognate expresslons, means

taking out of lndia to a place outside lndia;

(19) "export goods" means any goods which are to be taken out of lndia to a

place outside lndia;

6.5 Further, the definition of the term "lndia", as given in section 2(27) ibid, says

that "lndia" includes the tenitorial waters of lndia. ln absence of amendment in any

statutory provision of the customs Act, 1962, I am of view that Export duty cannot be

levied merely by virtue of amendment in Rule 27(1) ol the sEZ Rules, 2006 vide

Notification dated 19.09.201 8. Further, the said amendment, i.e. fifth Proviso to Rule

27(1), has already been held as ultra vires to the sEZ Act,2005 and stuck down by

Hon'ble High Court of Andhra Pradesh in the case of TUF Metallurq ical Pvt. Ltd. vs.

f lndia (supra)

?

t

u pon

ms Act,

the Ord

As regards the requirement of amendments in the provisions of the

1962, to levy export duty on supply of goods from DTA to SEZ, I also rely

erdated 27.04.2012 of Hon'ble Madras High Court in the case of Advait

"30. As there is no movement of goods from tndia to a place outside lndia, export 

,

duty cannot be levied. ln fact, there is no 'export' of goods, as per the relevanl

provisions of the customs Act, 1962. When the special Economic zones Act,

Page 9 of 11

u-steel Rollina Milts Pvt. Ltd. vs. lJ nion of lndia l20l2 (286) E. 1 T. 535 (Mad.)]. The last

Para of the said order is as follows (underline supplied):
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2005, is a separate code, it wourd not be open to the respondents to tevy duties

of customs on goods moved from Domestic Tariff Areas into special Economid

Zones, as per the definition found in section 2 of the cusloms Act, 1g62. Further,

when the definition of term 'export' in section 2(m) of the special Economic Zones
Act, 2005, is clear and specific, the definition of 'expott', found in secllon 2(1g) of
the customs Act, 1 962, cannot be made appricabre for the tevy of duties of customs

on goods supplied from the Domestic Tariff Areas to the speciat Economic Zones.

As such, it would not be proper on the paft of the respondents to revy duties of
cusfoms on goods supplied from the Domestic Tariff Areas to the units situated in

the Special Economic Zones. lf Ie of duties of customs are to be made ap able

to uch it could onl b wa ate am dments troduo t
the ustoms Ac 1962 as as ln cono Zones 200 s

such lt rs c/ear that it would notbeo n to the respo ts to lewn duties of
customs on such qo ods, bv WAV of Notifica tions or Circulars The writ petitions are

ordered accordingly. No costs. 
,,

supply of the goods by the appellant to the SEZ unit is not sustainable. Therefore,
impugned order passed by the adjudicating authority is required to be set aside

ln view of the foregoing discussion, the statutory provisions and th
judicial pronouncements, it is abundanfly crear that during the period involved in. th }!*
present appear, there was no authority of raw to revy export duty on suppries of goods

*

7
e bindi
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6 7 ln view of the above provisions and orders, the regar position prevaired

during the period involved in the present appeal, does not authorise levy of export duty

on supply of goods from DTA to sEZ Unit. Therefore, r am of the considered view that
the decisions of Hon'bre supreme court in the case ot union of lndia vs. Adani power

Ltd l(2025) 36 centax 257 (s c.)l and Hon'bte High court of Andhra pradesh in the case
of rUF Metallurqicar Pvt. Ltd. vs. rJnion of tndia t(2025) 3s centax 280 (A.p.)l are squarery

applicable to the facts of the present appear; and therefore, demand of export duty on

from the Domestic Tariff Area to a special Economic Zone unit. The issue now stands
conclusively settled by the Hon'ble Supreme court in union of lndia v. Adani power Ltd.

[(2025) 36 cenrax 2s7 (s.c.)] and further reinforced by the judgment of the Hon,bre
Andhra Pradesh High court in TUF Metarturgicat pvt. Ltd. v. tJnion of rndia l(2025) 3s
centax 280 (A.P )1, wherein the very basis for such revy has been herd to be
unsustainable in law. These decisions are squarely applicable to the facts of the present
case and reave no scope for a contrary view. Accordingry, the demand of export duty
raised on the appellant in respect of supplies made from DTA to the sEZ unit is without
authority of law and cannot be sustained.
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Commissioner (Appeals),

Customs, Ahmedabad

F. No. Si49-274 I CU S I AHD 12024 -25 Date. 01 01.2026

To

M/s Vishal Multitrade Plrt Ltd.,

401 to 403, Capstone, Kalgi Cross Road,

Nr. Parimal Garden, Ellisbridge,

Ahmedabad-380006, Gujarat

(email: vishalorp20l 7@qmail.com vmpl2008@vahoo.com )

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoahm-guj@nic. in )

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov. in )

3. The Additional Commissioner of Customs (in-charge GIFT SEZ), Ahmedabad
(email: cus-ahmd-adj@gov. in )

4. The Specified Officer, Gift SEZ, Gandhinagar (email: so-giftsez@gov.in )
5. Shri. Vipul Khandhar, CA & Auhtorised Rep. (email: vipul.khandhar@gmail.com )

6. Guard File.
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7.1 Accordingly, the Order-in-Original No. 169/ADC/SRV/O&N24-25 dated

12.11-2024 passed by the Additional commissioner of customs, customs , Ahmedabad

is hereby set aside, and the appeal is allowed with consequential relief, in accordance

with law.

Bv E-mail (As per Section 153(1Xc) of the Customs Act. 1 962)
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