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frcrqlo.:d}ftqc 1e62 a1 urr 12e S S trl grn ffifi6 & orfi'q ffiftE-a *M +
q-md + sq{I if olt qft Ss entqr t orq+ 61 rn-6d a-6qr orm d * fs .nrtqr fr1
srR a1 drftcs * s c-fi+ $ .:rc* orw rrF{-{nig-ff wF+e 1vr}6r risfru{). futr drrfrq.

lrrwe Errm) ris{ c'Ff. .r{ fr;d d f"Ocrul qr}fi sEd o-t r6'.i B.

U nder Section 129 DD(l ) of the Customs Act, 1962 (as amended), in respect of the follolving categories of
cascs. an\ person aggrieved bv this order can prefer a Revision Application to The Additio sl
S€cretarv/.Joint Secretary (Revision Application), Ministry of Finance, (Department of Revenue)
Pa rli{ment Street, New Delhi within 3 months from the date of commu nication of the order.

ffiR-a gEtfud , rt{I/or,r", retating to:

16.) tt-lr b sq fr G{rqrft-d ot€ qro.

({) anr goods imported on baggage.

(tg) qrra d 3{r.I1a STFI eTral rr{IT l{RE TItTq B{FT trt ;I
rrg crd qr Bs rl;trdr B{Fr rllt gdrt qr+ + Fos urtfe.fi qro s-dt a qA qr rrr g-s rnrdr

i R{T;r rrt e-cft rrq qro qi rrrrr d orifA{d crg * o-S tt.

(b)
Anr goods loaded in a convevance for importation into lndia, but rdhich are not unloaded at their place
of destination in lndia or so much of the quantity of such goods as has not been unloaded at anv such
dcstiralion ifgoods unloaded at such destination are short ofthe quantit) required to be unloaded at that
dr\t ination.

3[Etl-t1 1 6q1. l96l
3rdrwt

qrrq rrq ir6d {@.

Pa\ mcnt of d rawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

&fUI WT TTIKI qrFq ryId 6I{r

(c)

3

qrq o1 qrqrft efu s-s t srq ffifua orrrqm fr'nr di qrBq :

The rer ision application should be in such form and shall be verified in such manner as may be
specificd in the releyant rules and should be accompanied by :

ro1 otJ ol gte.r870 t'qE €.0 or{qff r * s{rfr< ftrrfPt-d ftq qq sflsR rs ontcr at a

q.F,Ia-r furot \to cft t q-qr:s tl d qrqroq gcu E-o-c dTr +fl 
"r6q.

(a) I J copies of this order. bearing Court Fee Stamp of paise fiftv only in one copy as prescribed under
Schedule I item 6 of thc Court Fee Act, 1870.

crd-e (ffir}d $ .rrerfl srq {m B{Ie{r al + sfrqi. qfr d
(h) -.l copies ol the Order - ln - Original, in addition to relevant documents, ifany

(rT) lgrfrqrol + ftq orr+fi eff + qPdqi
l::

(() J copics (,l the Application lbr Revision.

(q) g_+freru vrt6+am sr{i }.frqfrqr{fo, orffrftqc. 1962 gw€vfrlfq frfruftud
cfrerq rg-e.etfl.q!-s.qffiofu frfttr q-d $ sft{+ ortftr .rnm ? fr r. 200/-(FqgArfrqr{ )qT 

'

F. 1 ooo/-(Fqq q6 6qrt crl ).trr fr qHoT 6.* wqfuc Urrcn $ rcrFro q-mrn E.om.o o1
i ffitrqi. qE {lo..cirr qfl qrq vrTrqr rrqr Es o1 nRrsrtr sqq g6' crs qr B-sS o,.q d A t0
ots *. ts_q i r.zoor- eflr qfr \'er cr€ * odfrqr d A vtw * sq fr r. r oool-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or
Rs. I,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, Iines,
li)rleitures and Miscellaneous Items being the fee prescribed in the Custolns Act, 1962 (as amended) for
liling a Rcvision Application. If the amount of duty and interest demanded, fine or penalty levied is one
lakh rupees or less. fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.
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fr.q.-s fr frcr{-s. Hq cilrE Ew. efu t-qr or 3rftc orlq-6,{ur & sca ffiE{d qe

w ;rfto o-r s+t f

Customs, Excise & Servicc Tax Appe
Tribunal, West Zonal Bench

*f

I
,/,

s

sdl

2nd Floor, Bahumali Bhavan. Nr. (iirrlhar Nagar
Bridge, Asarwa, Ahmedabad-J80 016

frcrqo. orftftqc. 1962 at qnr 129 s (6) +.orft+. €qrEw. Brf}ftqc. 1962 sft vru

12e g (l) & .rrtft+ Grftd + utq ftsfrfr{d Ew' €el d+ qrftq-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (l ) of the (lusro rs

Act, 1962 shall be accompanied by a fee of -

wdr El-tI CIIII TTqI {ffi' qr\,I dql
6qrql Trql Es at rfiq qts drs F.qq qr irrr$ 6-c'd d C6 6YrR Fqq

rvhere the amount of duty and interest demanded and penalt! levied b) any officer of Customs in the
case to which the appeal relates is five lakh rupees or less, one thousand rupees;

q6r 6r{r Crfi rrqr {@ 6qrq dttl
oqrqr rr{Ir as at {fi"q 6 

"raq 
Fqq t d +mq 6qA rrErs mrcq t crltro c d d

qrq EIIR Fqq

where the amount ofduty and interest demanded and penalty levied by any officer ofCustoms in the case

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, nle thousand
rupees;

q6r trr{I qFII rrrlr {@
drTrql rrfl i= fr q.D-w q?Rr enGr 5Tq * .ftrm- d d: as EsR Tqq.

{s qresT & fr{E 3rRrflnr b qtci.qit rTq' {-@ fr I o % 3rfl oG q{.s-O Ew vr go sd rc fu{K

fr t.qr as &'r o o7o 31416s] qq.qgi a-{d e-s tr-dr d t.erfio rtqr qqrn 
r

An appeal against this order shall lie before the Tribunal on payment of l07n of the d utv dema nded $ here

duty or duty and penalty are in dispute; or penalty, where peDalt) alone is in disputr.

$m qlqf+qq sft qrr tzs $ + orflfd od-s qrfYo-rq &'scer EER q-*6 3{rt6{ q-d-

1o1 +o B{re{r + frS qr.rqif,d o1 qurr+ *. ftS qr fuifi orq s+qq A ftS frS .rS

3{ftel : - slrrsl

Gq Brfts qr qr+fi qr ot u-srqf,q b fts Erw 3{r+fi + srq FqA qYs S 6r Ew, fr
€ffi d+ qrBq.

Under section 129 (a) of the said Act, every application made before the Appellate T ribu na l-

(a) in an appeal for grant ofstay or for rectilication of mistake or for any other purpose: or

(b) for restoration of an appeal or an application shall be accompanied by a fec of five Hund red rupees

t
!o

,l
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rr)
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ln respect ofcases other than these mentioned under item 2 above, any person aggrieled b\ this order
can file an appeal under Section 129 A(l) of the Customs Act, 1962 in form C.A.-3 before the Custorns,
Excise and Service Tax Appellate Tribunal at the following address :

dITCI II?IT

where the amount ofduty and interest demanded and penalty levied bv anY officer ofCustoms i thc case

to which the appeal relates is more than fifty lakh rupees, ten thousaDd rupecs

(c)

\..
\3\

)6

,/ut/

*
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Present appeal has been filed by M/s. Jawandamal Dhannamal, Plot No. 60,

Ship Recycling Yard, Alang, Dist. Bhavnagar (hereinafter referred to as 'the

appellant' or 'the importer') in terms of Section 1 28 of the Customs Act, 1962, on

18.O2.2O25 against the Order-in-Original No. 67lACIBVRI2O24-25 dated

26.12.2024 (hereinafter referred to as 'the impugned order') passed by the

Assistant Commissioner of Customs, Custom Division Bhavnagar (hereinafter

referred to as 'the adjudicating authority').

2. Facts of the case is brief are that the appellant had purchased a vessel MV

DAN for breaking-up and filed a Bill of Entry No. 2623960 dated 27.07.201 7. The

said Bill of Entry was re-assessed vide Speaking & Re-assessment Order No.

24192921 SBYl2O22-23 dated 12.06.2023 passed by the Deputy Commissioner of

Customs, Bhavnagar. Vide the said Order, the adjudicating authority held, inter

alia, that the fuel and oil containing inside engine room tanks be classified under

CTH 8908 and containing outside engine room tanks be classified under CTH

271O. As the duty paid at the time of provisional assessment was higher than the

duty finally re-assessed, the appellant filed a claim for refund of differential duty.

3. Vide Order-ln-Original No. 14ICUS-REF12023-24 dated 29.09.2023, the

Assistant Commissioner of Customs, Bhavnagar, sanctioned refund of Rs.

3,89,288/- to the appellant under the provisions of Section 27 of lhe Customs Act,

1962. The said order was reviewed by competent authority and Customs

Department has filed an appeal against it in this office. Vide Order-in-Appeal No.

JMN-CUSTM-000-APP-1 87 to 191-24-25 dated 11.09.2024 the 'th

Commissioner (Appeals) remanded the matter to the Assistant Commissio ner

Customs, Division Bhavnagar, to pass speaking order on the aspect oi urii.uSf

enrichment. ln remand proceedings, the adjudicating authority observed thatthE'--

claimant having failed to prove that incidence of Customs duty has not been

passed on to any other person, the amount of refund instead of being paid to them,

is liable to be credited to Consumer Welfare Fund. Accordingly, vide Order-in-

Original No. 393/CUS-REF12024-25 dated 13J2.2024 the adjudicating authority

has ordered to sanction refund of Rs. 3,89,288/- in terms of Section 27 for credit

to the Consumer Welfare Fund. Being aggrieved, the appellant had filed an

l.
rl
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appeal with this ofiice, which has been rejected by my predecessor vide Order-

i n-Appeal No. J M N-C U STM-000-AP P-092 to 096-25-26 d ated 1 O.O7 .2025.

4. Meanwhile, a Show Cause Notice daled 27.02.2024 was issued to the

appellant by the Assistant Commissioner of Customs, Bhavnagar, for recovery of

erroneously sanctioned refund of Rs. 3,89,288/- along with interest under the

provisions of Section 28 and Section 28AA of the Customs Act, 1962. The said

SCN has been adjudicated vide impugned Order-in-Original No. 67lACIBVR|ZOZ -

25 dated 26.12.2024 in which the adjudicating authority observed, inter alia, that

the amount of refund erroneously sanctioned and granted is required to be

recovered from the noticee/appellant along with interest. So, he confirmed the

demand of erroneously sanctioned refund of Rs. 3,89,288/- along with interest and

ordered to recover the same from the appellant under the provisions of Section

28 and Section 28AA of the Customs Act, 1962. Being aggrieved, the appellant

has filed the present appeal.

5. This appeal has been filed on the following grounds of appeal:

"1. The impugned order appears to have been passed by gross violating

principle of natural justice as well as not consider the judicial discipline.

2. lt appears that the impugned order appears to have been passed by

referring provisions of section 28 of Customs Act, 1962, wherein it has been

provided that such action of recovery of such sanctioned refund amount

may be recovered iffound "erroneously refunded". But the refund amount

der reference has been sanctioned under the provision of section 27

ustoms Act, 1962. But no relevant sub provisions of this section have

3. lt is admitted fact that the dispute at the initial stage of issue was with

regard to genuineness of classification of remaining stock of bunkers

whether was classifiable either under Chapter sub heading 2710 or under

Poge 5 ol 11

been disclose. Therefore, the impugned order as well as Order in Original

No. 393/Cus-Ref/24-25 dated 13.12.2024 appears not to have been passed

in accordance with the settled case law as well as no specific ground

appears to had been disclose for confirming the unwarranted issuance of

demand Show cause notice under reference.

Ui'f^"rrf:Ii-
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Chapter Heading No. 8908 of Customs Tariff Act, l9ZS. Lasily the Hon,ble

Tribunal Ahmedabad vide their order dated. 01.12.2022 clearly held that

the disputed stock of bunker is classifiable under Chapter Heading No.

8908 of the Customs Tariff Act, 1975. Accordingly, the Assistant

Commissioner of Customs Bhavnagar had sanctioned the refund claim of
Rs. 3,89,288/-, but wrongfully and without any authority of law has credited

in to the so called Consumer Welfare Fund. This issue is pending with

Appellate Authority so far the present bill of entry is concerned. *

4. ln view of the above the impugned Order appears to have been passed

by gross violating the principle of natural justice so far as wrongfu y
confirmed the so called demand of Rs, 3,89,288/- which in fact is directty

nexus with the sanctioned the refund claim of Rs. S,89,2AA/-. Therefore, the

assessing officer himself appears to have been contravened the judicial

discipline as passed in the Final Assessment Order dtd 12.06.2023 wherein

he sanctioned the refund claim, but wrongfully order to credit in to the so

called welfare fund. This dispute has been put up before the Appeltate

Authority vide an appeal filed against the above referred OIO dated

13.12.2024 under which the sanctioned refund claim.

* Note: At the end of Para 3 of the Grounds of Appeal, the appellant has contend;drl.l::l"tl i -

that the A.c. has sanctioned the refund but wrongfully credited it into the

consumer welfare Fund and this issue is pending with the Appellate Authority so

far as the present bill of entry is concerned. ln this regard, I observe that appeal

of the appellant on this issue has already been rejected vide order-in-Appeal No.

JMN-cusrM-000-APP-092 to 096-25-26 dated 10.07.202s, as mentioned in para 3

of this order. Therefore, this issue regarding legality of order towards sanction

of refund to consumer welfare Fund in respect of the present bill of entry No.

2623960 dated 27.O1.2017 is not pending with this office.

Poge 6 oI 71

5. Under the circumstances the issuance of Show Cause Notice date

27.02.2024 was itself was not infect true correct and legal as the issue was

itself directly nexus of process of refund claim only. Therefore, the

impugned Order appear not to have been passed in accordance with th;;i: :
judicial pronouncement as pronounced vide Order dated. 01.12,2O22t','ii_..

passed in the case of M/s Navyug Ship Breaking Co. SByAtang & Others." )','.'. ,

"j:r;11 :I
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6. ln view of the above submissions, the appellant has requested to set aside

the impugned order with consequential relied.

7. One set of the appeal memorandum was forwarded to the adjudicating

authority for comments vide this office letters dated 05.06.2025. However, no

reply thereof has been received.

B. The date of receipt of the impugned order daled 26.12.2024 has been

mentioned by the appellant as "75.12.2024", which appears to be typographical

mistake in the Form No. C.A.-1 because the date of receipt cannot be earlier than

the date of order. The present appeal has been filed on 18.02.2025. Thus, the

appeal has been filed within normal period of 60 days from the date of order, as

prescribed under Section 1 28(1 ) of the Customs Act, 1962.

PERSONAL HEARING

9. Vide letter dated 07.03.2026, the appellant has requested to grant

Personal Hearing in physical mode. Accordingly, a Personal Hearing in this

matter was held on 21 .05.2026, which has been attended by Shri. N. K. Maru,

Consultant (Retired Superintendent). He reiterated the submissions made at the

time of filing of appeal. He also submitted that he would submit further written

submission in this matter and also prayed to decide the appeal. No further written

P, mission in this matter has been received yet

SION ON PRE-DEPOSIT

I

0 I have carefully gone through the written submissions and oral submissions

made by or on behalf of the appellant viz. M/s. Jawandamal Dhannamal,

B havnagar.

",l.

t

has mentioned as follows:

$ ll
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11 . The appellant has not submitted any T.R.-6 Challan or other evidence

towards payment of pre-deposit for filing appeal, as prescribed under Section

129E of the Customs Act, 1962. At Sr.No.6 of the Form No. C.A.-1, the appellant
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Whether duty or penalty or both is

deposited: lf not whether any

application for dispensing with

such deposit has been made (A

copy of the Challan under which

deposit is made shall be furnished)

"129E. Deposit of certain percentage of duty demanded orpenalgr imposed

before filing appeal.

The Tribunal or the Commissioner (Appeals), as the case may be, shall not

entertain any appeal,-

(i) under sub-section (1) of section 128, unless the appellant has

deposited seven and a halfper cent of the duty, in case where d,

or duty and penalty are in dispute, orpenalty, where such pen

is in dispute, in pursuance of a decision or an order passed b

officer of customs lower in rank than the Commissioner

Customs;

(ii) against the decision or order referred to in clause (a) of sub-

section (1) of section 129A, unless the appellant has deposited

seven and a half per cent ofthe duty, in case where duty or duty

and penalty are in dispute, or penalty, where such penalty is in

dispute, in pursuance of the decision or order appealed against,.

(iii) against the decision or order referred to in clause (b) of sub-

section (1) of section 129A, unless the appellant has deposited ten

w-
al

I

Not Applicable as the matter is of

Sanction refund amount Rs.

3,89,288/- (Rupees Three Lakh

Eighty Nine Thousand Two Hundred

Eighty Eight Only) credited to the

Cons umer We lfare Fund. "

Poge 8 ol 71
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12. ln this regard, I find that the appellant has wrongly mentioned to the effect

that Pre-deposit is not required as the matter is of sanction of refund. I find that

the present appeal is not against rejection of refund claim, but it has been filed

against demand of erroneously sanctioned refund of duty. The present appeal

has been filed against Order-in-Original No. 67/AC/BVR|2O24-25 dated26.12.2024

by which erroneously sanctioned refund of duty of Rs. 3,89,288/- ordered to be

recovered with interest under the provisions of Section 28 and Section 28AA of

the Customs Act, 1962. Therefore, I am of the view that the appellant was

required to pay pre-deposit for filing this appeal in terms of Section 129E of the

Customs Act, 1962. The said provisions are as follows:



o

IJ
'(,

s
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per cent of the duty, in case where duty or duty and penalty are in

dispute, orpenalty, where such penalty is in dispute, in pursuance

ofthe decision or order appealed against:

Provided that the amount required to be deposited under this section shall

not exceed rupees ten crores:

Provided further that the provisions of this section shall not apply to the

stay applications and appeals pending before any appellate authority prior

to the commencement of the Finance (No. 2) Act, 2O14."

The above-mentioned provisions of Section 129E clearly prescribe that the

Commissioner (Appeals) shall not entertain any appeal unless the appellant has

made a pre-deposit of 7.5%" duty/penalty in dispute. Thus, it is mandatory for

appellant to deposit the seven and a half per cent of the duty, in a case like this

one, where duty is in dispute. The statutory provisions of Section 129E, as

substituted by the Finance (No.2) 4c1,2014, do not grant any discretion to the

Commissioner (Appeals) to reduce or waive the requirement of pre-deposit.

13. In the present case, the adjudicating authority has confirmed the demand

oferroneous refund ofduty of Rs. 3,89,288/- with interest under the provisions of

Section 28 and Section 28AA of the Customs Act, 1962, vide the impugned order.

Therefore, for filing appeal against the impugned order, the appellant was

required to pay pre-deposit equal to 7.5%' of the duty, as per the provisions of

Section 1 29E and to submit a proof thereof to this office. Whereas, in the present

(31 se, the appellant failed to submit any document showing payment of pre-

sit. Therefore, I am of the view that the present appeal cannot be entertained

ence of compliance of Section 1 29E of the Customs Act, 1962.

. ln this regard, I rely upon the judgment of Hon'ble High Court of Madhya

Pradesh in W.P. No. 4557 of 2019, decided on 19-3-2019 in the case of AnkitMehta

V. Commissioner of CGST, lndore 12019 (368) E.L.T. 57 (M.P.)1, wherein the

Hon'ble High Court has observed that Section 129E ot the Customs Act, 1962,

does not empower the Commissioner (Appeals) to waive the pre-deposit or to

reduce the pre-deposit. The relevant para of the judgment is reproduced

fl
I

hereunder:

\,
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14. I also rely upon the Order dated 06.12.2024 of Hon'ble High Court of

Bombay in W.P. No. 476 ot 2O24 in the case oi Lalit Kulthia Vs. Commissioner of

Customs (Appeals), Mumbai-lll, which is reported as (2025) 28 Centax 135

(Bom.)/2025 (392) E.L.T. 436 (Bom.). Para 6 to 8 of the said Order are as under:

"6. The relief the Petitioners seek contradicts Section 129E of the

Customs Act, which contemplates a pre-deposit. ln Kotak Mahindra Bank

Pvt Ltd. v. Ambuj A Kasliwal and Others (2021) 3 SCC 549, the Hon'ble

Supreme Court has held that even the High Court should not direct the

appellate authorities to admit and hear appeals unaccompanied by the

minimum pre deposit requirement under the statute. The Hon'ble Supreme

Court held that discretion under Article 226 of the Constitution of lndia
cannot be exercised against the mandatory requirement of statutory
provision.

B. Therefore, based on the decision of the Hon'ble Supreme Co
+.

.5

F, +

'l 5. I also rely upon the Judgment dated 14.03.2024 in CUSAA Nos.4

201 0 pronounced by Hon'ble High Court of Delhi in the case of G a

lnternational Vs. Commissioner of Customsl(2O24) '1 7 Centax 400 (Del.)1, wherein

it has been held, "Unless Section 129E is complied with, the Appellate Authority

cannot proceed to hearthe appeal on merits. Therefore, the logical conseguence

of failure to comply with Section 129E, is the rejection of appeal on that ground.

The law on the subject is not res integra."

$ t
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"13. This Court after careful consideration of the aforesaid judgments is
of the opinion that Section 129E does not empower the Tribunal or the

Commissioner (Appeals) to waive the pre-deposit or to reduce the pre-

deposit, this Court is also not inclined, keeping in view the aforesaid

s tatutory provision of law to waive or reduce the pre-deposit and, therefore,

no case for interference is made out in the matter."

7. ln Manjit Singh v. Union of lndia 2023 (383) E.L.T. 308 (Bom.) = (2022)

1 Centax 91 (Bom.) (Writ Petition No. 673 of 2020), decided by the

Coordinate Bench of this Court on 18 October 2022, relief of waiver of the

minimum pre-deposit of 7.5% of the penalty under Section 129E of the
Customs Act was declined. This decision considers all the contentions
raised in this Petition and discusses ea ier precedents on the subject.

this Court, no case is made to grant any relief to the Petitioners."
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16. As the appellant has not paid any pre-deposit, I am constrained to dismiss

the appeal for failure to deposit the amount of pre-deposit, as prescribed under

the provisions of Section 129E of the Customs Act, 1962.

ORDER

I dismiss the appeal filed by M/s. Jawandamal Dhannamal, Plot No. 60, Ship

Recycling Yard, Alang, Dist. Bhavnagar, for non-compliance of Pre-deposit, as

prescribed under the provisions of Section 1 29E of the Customs Act, 1962.

,ob'7e2b
lo

(Vishwajeet Singh)

Commissioner (Appeals),

Customs, Ahmedabad

F. No. S/49-457/CUS/JM N/2024-25 Date: 10.06.2026

To

M/s.Jawandamal Dhannamal,
Plot No. 60, Ship Recycling Yard,

Alang, Dist. Bhavnagar.
(email: d h ann amal@yahoo. co. in )

Copy to: (By E-mail onlv)

The Chief Commissioner of Customs, Ahmedabad.

(email: ccoahm-guj@nic. in )

The Commissioner of Customs (Prev.), Jamnagar.
(email: commr-custj mr@n ic. in rra-custjmr@nic. in )

The Assistant Commissioner of Customs, Customs Division, Bhavnagar, for
information and necessary action. (email: cusdiv-bhavnagar@gov. in )
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17. ln view of the above discussion, I pass the following order:

1

8y Speed Post / E-mail (As per Section 153(1)(b)&(c) of the Customs Act. 1 962)

Shri. N. K. Maru, Consultant, Customs & Central Excise.

(email: umarqu reshi50 7@yahoo. com )




