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(A, File No.,

GEN/ADJ/COMM/568/2023-Adjn-0/ 0 Pr. Commr-
Cus-Mundra

B. Order-in-Original No.

MUN-CUSTM-000-COM-22-34-25

| €. Passed by

K. Engineer,
Principal Commissioner of Customs,

Cuastoms House, AP & SEZ, Mundra.

D. Date of order and

Date of isgiie:

27.08.2024.
97.08.2024,

E. SCN No. & Date

SCN F.No. GEN/ADJ/COMM/568/2023-Adjn-O/o Pr.
Commr- Cus-Mundra, dated 30.08,2023.

F. NGﬂCCE{Sj.f Party /
Importer

M/s Skyblue International Trading Company

1=zt Floor, Plot No. 214,

Office No. K, D88 Business Center, Sant Tulkaram Road,
Chinchbunder, Masgjid Bunder East, Mumbai,
Maharashtra-400G009;

and Others,

G. DIN

20240871MO00002782C1

1. TESUasIes Jafad &i (H:Yes Uer a1 o 81
This Order - in -~ Original is granted to the concerned free of charge.

2. ¢ PIE Al FH il 3™ 4 SRUTE ¥ O I8 Wimy Yob adta Mgwadh 1982 &
Haw 6(1) % Y ufda Hhr gow AT 1962 B 4RT 129A(1) F Siatia oo
Giu3-5 =R uiddl § -, 978 18 07 W) A B Jodl 5

Any person aggrieved by this Order - in - Original may file an appeal under
Section 129 A (1) (a) of Customs Act, 1962 read with Rule 6 (1) of the Customs
(Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:

BRI IWIG Ta W GoF <Y Garev sdteit wiiteew, ufdm e dis, o
TR, AT waH, Wt We suss, Rl e v, finfer die siifie,

SEHGIFIG-380 004

“Customs Excise & Service Tax Appellate Tribunal, West Zonal Bench,
20d  floor, Bahumali
Hrdharnager Bridge, Girdharnagar PD, Ahmedabad 380 004.”

Bhavan, WManjushri HMill Compound, Near
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Appeal shall be {iled within three months from the date of communication of
this order.
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Appeal should be accnmpamed by a fee of Rs. 1[}0[}; in cases where duty,
interest, fine or penaltgfr demanded is Rs. 5 lakh [Rupees Five lakh) or less,
Rs. 5000/- in cases wl[11&re duty, interest, line or penalty demanded.- is more
than Rs. 5 lakh [Rupees Five lakh) but less than Rs.50 lakh (Rupees Fifty
lakhs) and Rs.10, DDD j in cases where duty, inferest, fine or penalty
demanded is more thain Rs. 50 lakhs (Rupees Fifty lakhs). This fee shall be
paid through Bank Driift in favour of the Assistant Registrar of the bench of

the Tribunal drawn Gﬂi'%l. branch of any nationalized bank located at the place
where the Bench is sitizated.

|
Wmmwme%aﬁaw T PR HiE W Je8id 595
mwaﬁ:&raﬁuﬁm&lﬂiﬁf 1, <A Yook SHAFRM, 1870 % Hedc-6 &
dgd e 0.50 ﬁﬁﬁquwmaﬁmm%m
The appeal should be..sar Couit Fee Stamp of Rs.5/- under Court Fee Act

whereas the copy of thls order attached with the appeal should bear a Court

Fee stamp of Rs.0.30 [Flftj,r paisa only) as prescribed under Schedule-1, Item
& of the Court Fees Actl 1870,

.e@aw%msﬁ;i@wwm%wmwmﬁmwaﬁm

Proof of payment of duty/fine/penalty ete. should be attached with the
appeal memo.

SO TR P W, 'FﬁIIT%lﬁ? (i) e, 1982 @R cEsTAT (HRFM) Fem,
1982 THi FiEel ¥ ge I IR

While submitting the appeal, the Customs {Appeals) Rules, 1982 and the
CESTAT (Procedure) Rulr:s 1982 should be adhered to in all respects.

. T S b faeg Grtﬂ?r;%ﬁ S| bg;mm-g,em 3R b faarg # 91, e qus &

Gﬁmgﬂﬁﬁmﬁﬁ Y] & THE HT I FT 7.5% Y- S SN

An appeal against this ig:}rder shall lie before the Tribunal on payment of 7. 5‘#
of the duty demandedF where duly or duty and penalty are in dispute, or
penalty, where penalty;aiﬂne is in dispute.
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F. No GEN/ADJ/COMM /568/2023-Adin-O /o Pr. Commr- Cus-Mundra
DIN : 2024087 1MO00002782C 1

FACTS OF THE CASE IN BRIEF:

1, In the present matter, the examination and seizure of the import goods
pertaining to 18 import consignments through 08 different importers as
Tabulated in Table-1 herein below were made by the DRI in which a common set
of people have been running a smuggling cartel. These 18 consignments were
imported in name of 08 different importers and hence Imporier-wise separate
Investigation has been done by DRI, Gandhidham and separate show cause
notices were issited to the importers by the Competent Authorities, The present
show cause notice deals with only 05 import consignments pertaining to
M /s Skyblue International Trading Company {hereinafter also referred to as
‘the importer’) (IEC No. FJOPS8421P).

2, A specific intelligence gathered by Directorate of Revenue Intelligence (DRI
for short) indicated that a vehicle moving towards Mumbai and 30 Kms from
Surat was carrying 823 Cartons of import goods cleared from Mundra Port. The
intelligence further indicated that the consignment was containing concealed
foreign brand E-cigarettes. Acting upon the intelligence, the officers of DRI
Gandhidham analysed the system data and found that the wehicle No.
GJ12BV0610 was carrying the import consignment imported through Container
No. TLIU4615592. Accordingly, the Vehicle No. GJ12BV0610 was intercepted
by the DRI, Surat Regional Unit 01.09.2022 near Palsana Chokdi on the National
Highway and on enguiry with the driver Incriminating documents were
recovered.

2.1. The officers of DRI informed the driver that the goods of the container No.
TLLU4615592 was suspected to have concealment of E-Cigarettes. Therefore,
for further examination of goods on the directions of the officer of DRI, the vehicle
was moved to ICD Sachin for examination purpose. On reaching ICD Sachin, the
officials in the presence of 02 independent arbitrators, requesied Shri Alpesh
Korat, Assistant Manager, ICD Sachin to arrange mechanical assistance to the
laborers for checking the contents of the container. Meanwhile, a person came
inside ICD Sachin and introduced himself as Mr. Parvez Alam. He stated that
he is the representative of Mr. Mohd. Asif S8athi and Mr. Sarfarajbhai, the
actual purchasers of the said consignment, to whom the goods contained in
container TLLU4615592 have been sent. The officials informed Mr. Parvez Alam
that container TLLU4615592 loaded on truck/trailer number GJ12 BV0G10
needed to be examined as it was suspected to contain e-cigarettes of foreign
origin. Thereafter, the examination of the said container was started in the
presence of Panch Mr. Parvez Alam, ICD Patron Sachin, Customns Officer and
DRI cfficials.

2.3. The goods were examined under Panchnama dated 01/02.09.2022.
Dharing the examination of the baggage, 107 cartons of e-cigarettes were found
which were of different flavors and were marked "DK123 XXL" and were of the
Yuotte brand. When the 107 cartons were opened there were a total of 85600 e-
cigarettes in different flavors such as Strawberry Watermelon, Two Apples,
Blueberry lce, Watermelon Ice, Peach Ice, Mint Ice, Grape Ice, Energy Drink,
Mango Ice, Pina Colada, Aloe Black Currant, Passion Fruit, Milk Coffee which
were smuggled along with other declared goods.

2.4. Since the electronic cigaretie found concealed in the above import
consignment falling under HS code 85434000 and the import thereof is
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| |
prohibited vide notification 20/2015-2020 dated 26.09.2019, and other
goods used for concealment, the maport consignment relating to container
number TLLU4615592 ap'peared liable to confiscation under the. provisions of
the Customs Act, 1962. IThﬁrefDrﬂ, the whole consignment pertaining io
Container No. TLLU46 15:::92 was detained under panchanama dated
01/02.09,2023, However, ?.fter detailed examination and valuation of the goods,
the same was placed underseizure under provisions of Customs Act, 1962. After
detailed examination of the goods under panchnama dated 19.10.2022, the
goods were handed over tC!rlthE representative of ICD Sachin for safe Custody of
the goods under Supratnatha dated 19,10.2022.

ki) o et

]
3. Meaawhile, Statement of 8hri Ckhaju Ram Proprietor of M/s. Prince
T.ogistics, Mundra, Kutch was recorded on 01/02.09.2022 at the office of
DRI, Gandhidham, it wa’sl gathered that one Shri Baldevsinh had booked 06
trailer with Shri Chhaju Ram for transportation of the Import goods pertaining
to following containers whlch were to be delivered at Bhiwandi Godown; which
were cleared froin SEZ Warﬂhouse Unit M/s, Empezar Logistics at Mundra Port.
These were immediately put on hold by the DRI for examination of the
goods.

4, The DRI, Gandhldham further gathered intelligence that a container
hearing No. TGBUS 16[}?48 has been imported by the aforementioned persons
in the name of M/s. J. I-I. Enterprises and suspected to have concedled E-
Cigarettes. However, the declared description of the goods of the said container
was ‘754 carton Floor Clean MOP {Misc. Item non- -popular brand HS Code
96039000°. The mtelligcnfze further suggested that as the DRI had initiated
action in respect of such Import consigniments pertaining to the cartel of the
persons, the importers in ¢onnivance with the shipper have arranged to change
the port of discharge of %the consignment pertaining to the Container No.
TGBUS160748. They have larranged to change the name of Shipper, name of the
importer from J. H. Enterpnses to SBasco Glogbal Logistics, port of discharge
from Mundra to UAE ﬂlﬁ}?’ have even changed the declared description of the
goods as ‘745 cartons Hnusehnld articles’. Taking further action on the
intelligence, the said cnnt%::mer was also put on hold by DRI, Gandhidham for
necessary examination of the goods.

5. In view of the ahove, the officers of DRI conducted examination of the
import goods periaining 1:-::E total 18 containers on different dates in the month
of September, 2022 whlr_:h included the examination of goods pertaining to
Container No. NYKUE}84432 and TLLU4615592 examined at Bhiwandi,
Maharashira and ICD Sachm, Gujarat by DRI officers. The Brief details of the
cxamination of the goods pertaining to all the 18 containers are given as nnder;

E Tahle-1
) i ) 3
Sr | Containe | Name of | Date  of | Goods declared in | Description of goods
. r No. the paacknam | the BE/BL/IGM found actually
No importer a during examination

1 [NYKUO84 | M/s Nikhdt | 02.03.202 | Floor Clean Mop | 12 Carton of E-
432 Enterprises| | 2 (Misc Itemm Nom | Cigarcttes and other
popular Brand) | goods

i | Shippers Desire To

: !
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F. No GEN/ADJ/COMM /568 /2023-Adin-O/e Pr. Commr- Cus-Mundra
DIN : 2024087 1MO00002782C1
State Thaths Ceode
96039000
2 | TLLU461 |M/js. M. M. | 01/02.09, | Head Massager | 107 Carton of E-
5592 Enterprises | 2022 and | (Misc itemm  Non | Cigarettes, alongwith,
19.10.202 | Popular Brand) HS | Head massager,
2 Code 90191020 Exercise hook, Hair
' straightener, Silicon
. Pop up toys
3 | DFSU768 | M/s. Rajyog | 03.09.202 |Hot water Bag|Fidget Can Cube,
6560 Enterprizes | 2 (Misc. itern Non | Card Early Education
Popular Vice, Wate PBottle,
Brand) fWater Spinning Cube ete.
Bottle/Flastic cube
4 | TEMUG66 | M/s. Adifi | 03.09.202 | Vegetable slicer, | Dancing cactus
43503 Trading 2 Foot pump, mobile | (Toys), Vegetable
Company holder, hair dryer | slicer, small water
. ete. bottle, foot pump ete.
3 |TEMUSS |M/s Rajyog | 03/04.09. | Exercise Boclz | Exercise Book (Misc
05123 Enterprises | 2022 (Misc itemm non |item non  popular
popular brand) brand), Rabit piano,
Micky mouse twister
car and other Toys of
different kind
6 | YMMUBS | M/f=. . 03/04.09. | Exercise Book, | Excrcise Books,
20747 Bkybiues 2022 Bacilt Cover, | Tempered
Internationa Tampered glass (Glass/Toughened
1 Trading glass, Back Cover,
Company I Earphones
7 TCHNUE50 | M/s. 05.08.202 | Waler Botile (Misc | Kinoki Foot Pads,
6372 Exemplar 2 Itern Non Fopular | Dancing Cactus,
Trading Brand)Hs Code | Empty Cartons,
392530 Water Proof Tape,
Water Bottle
] SEGU41 | M/s. 06.09.202 | Hair St[’E.ightEllEI’1 Kemei Hair
14778 Exemplar 2 851632 Hair Dryer | Trimmer/ Clipper.Ke
Trading (851631) Trimmer { mei Hair Dryer and
(85 1020) Kemei Hair
Siraightener.
9 19.09.202 | Massager Misc | Bubble sensory fidget
2 Item1 Non Popular | toys, pedicure
Brand Hs Code | paddle/brish,
. 90121020 foot | maxtop massager,
g‘;{g IU 706 g‘[!{ tsé;;?g:sg Brush Misc Item | body messager,
Won Poputlar Brand | ventilation back rest
Hs Code 26032900 | with lump support,
mesh cushion
support pad
10 | TXGUSO2 [ M/s. Rajyog | 12.08.202 | Hair Clipper (Misc | Professional Hair
3842 Enterprises | 2 Itern Non Fopular | clipper adjustahle
Brand) HSCode | blade maxtop model:
801030 MP95 )
11 | BMOU69 | Aditi 19.09.202 | Egg Poacher (Misc | dancing cactus, Egp
23481 Trading 2 Brand Non Popular | poacher/steamer,
Company Brand] HS Code - | different types of
39241090 tovs, study book,
learning machine,
12 | SL3US0I | M/s Sky | 08.09.202 | Exercise Book | Exercise book,
8022 Blue 2 fMisc Itern Non | Tempered glass, Hair
Internationa Popular Brand) HS | Straightener,
1 Trading Code: 48202000 Earphone
Co.
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13 | TRHUSB4S | M/s Sky | 24.09.202 | Hair Trimmer Misc | Earphone(AK-
5767 Blue |2 ltern Nom Popular | H/F(R)),Hair .
Internationa Brand HS Code | Straightener(SK-
1 Trading 85103000 111),Earphone  (SK-
Co. i 786 model HF]
14 | SEGU45 [M/s  Siy | 12.09.202 |Plastic Chocolate | Plastic pop up toys,
96469 EBlue 2 Mould (Mizc ltem | Dancing Cacius Toys
Internationa Non Popular :
1 ‘Trading Brand)HS  Code i
_ 1 Ca, i 392600
15 | BMOUS9 | M/s. Rajyog | 17.09.202 | Exercise Book | Sank Magie Practice
87877 Entf:rpriscé.; 2 (Misc Itemm Non | Copy Book, Mop
H Popular Brand) HS | Scratch Cleaning
}' Code; 48202000 Mop, Card Early
1 Education Device,
) Dancing Cactus can
i Sing and, Dance,
| - Xindong Nail
'i Clippers, N=ail Clipper
| kabee Brand & Bell
Brand, FUR Star
Monkcy, I say what
“you  said, Gyrate
Octopus Fur Toys
J Beries, Nail Cutter /
. l .| Clipper Bell Brand
16 | TGBU770 | M/s Skyv | 23.09.202 | Hair Trimmer Misc | Earphone of different
9478 Blue 1o Itern Non Pepular | brand  [opp, vive,
Intematim#s?. Brand HS Code | realme, hoat,
1 Traﬂ.irllg 85103000 samsung eic.],
Co. il Earphone unbranded,
Mobile phone back
cover [Assorted), I -
] phone/Apple muobile
i -phoneback. . cover,
| Hair
{ Clipper/siraightener,
il : Magic practice book
17 | TEMU76 |M/fs  Jym | 12.09.202 | Plastic Chocolate | Pop it toys, dancing
94450 Global 12 Mould (Misc Ttem | cactus toys y
Trading Non Popular
COmpany Brand}Hs Code
r 392690 |
18 | TGBUS16 | M/s. J. H. | 16/17.09. |Floor Clean Mop | E-Cigarettes, silicone
6748 Enterprises! | 2022 (Misc Item Non|pop it toys, LCD
L popular Brand) HS | writing pad, MOP,
[ Code 96039000 wired head/hand
1 Mmassager.
5.1. As mentioned above}l Total 295600 (S600+85600+200400) forcign brand

E-Cigarettes were rccovereﬁ [rom the goods pertaining to the containers beariné
No. NYKU084432, TLLU4615592 and TGBUS160748 during examination
conducted at Bhiwandi gngown, Mumbai, ICD Sachin, Surat and Mundra Port;
respectively. The fmport og E-Cigarettes falling under HS Code No. 8543 was
prohibited in terms of DGFE Notification No 20/2015-2020 dated 26.09,2019
and the Prohibition of Elecf:-’j;mnic Cigarettes (Production, Manufacture, Import,

‘Export, Transport, Sale, D:}étribution, Storage and Advertisement) Act, 2019,

Page 6 of 92
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5.2. Apart from the E-Cigarettes recovered from the import goods pertaining to
the container Nos. NYKUD84432, TLLU4615592 and TGBUS160748, gross mis-
declaration in respect of description, Classification, value, quantily and other
matetial particulars was noticed during examination of the above import
consignments. It was noticed that various import consignments concealing Toys
which were required to be classified under HS Code 9503 and import of the same
was subject to fulfilment of Policy Condition 2 of the Chapter 95 of the
Customs Tariff were found in the consignments. As per the condition, the
import of toys feguires mandatory Bls compliance for import of the same into
India. However, during investigation, no importer had produced any such
compliance for import of the same. e

5.3. Further, some of the import consignments were found containing mobile
phone accessories such as tempered glass, earphone/headphone/back cover
etc. having marking of different companies, such as Samsung, Boat, Vivo, Oppo,

| realme, apple etc. The said goods prima facie appeared to have been imported in

violation and infringement of IPR. Further, it was noticed that most of the import
goods were found mis-declared with respect of their description, valuc and
quantity elc.

6. During examination of the goods, representative samples were drawn from_
the'lmport consignments in order to find out exact description, nature and value -
of the imported goods. The samples so drawn were got examined by the Govt.

lappmved Chartered Engineer Shri Kunal Ajay Kumar and he submitted his

Reports in this regard to DRI

7. The above consignments were found to have been imported in violations
af various provisions of the Customs Act, 1962 and other allied Acts. Therefore,

| having reason to believe that the said import consignments were liable for
confiscation under the provisions of Section 111 of the|Customs Act, 1962, same

were placed under seizure by the DRI under Section 1!11‘.]{1] of the Customs Act,
1962 vide respective Seizure memos. ¥

8. During the course investigation, in order to collect the
evidence/corragborative  evidence  statement of persons who  were
directly findirectly involved in importation/clearance of goods were recorded by

the DRI under the provisions of Section 108 of Customs Act,1962. The facis
'| of statements of such persons have been mentioned in the Show Cause Notice
| and the records of statements thereof have been attached to Show Cause Notice.
| as RUDs. For sake of brevity contents of statements of such persons are not

produced hereunder. The details of the persons whose sialements were recorded
are 8s under: -

|

> Statement of Shri Parwej Alam, representative of the actual buyer Shri
Mohammad Asif Sathi and Shri Sarfaraz Bhai was rccorded on

d 02/03.09.2022, 04.09.2022 under Secticnn 108 of the Customs Act,
1962, : :

i
> Statement of Shri Chuna Singh Rawat, Driver of the truck/trailer no
GJ12 BV0610 laden with container TLLU4615592 recorded on
02.09.2022 under Section 108 of the Customs Act, 1963.
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Statemnent of Sh‘i’l Jubair Ali /¢ Shri Halim Shaikh, who was kmkin!g
after the work ?.f loading /unioading at the godown at Bhiwandi was
recorded on 03, 09 2022 under Scction 108 of the Customs Act, 1962,

Statement of Shrl Samir Sharma, G Card Holder of Custom Broke{r
fimm M/s Al Cargo Services, was recorded on 05/06.09.202
05.09.2022under Sectionn 108 of the Customs Act, 1962.

Statement of Shn Akash Desal, General Manager of M/s. Empezar
Logistics PVT. LTD , was recorded under Section 108 of Customs Act,
1962 on 08.09. 2022

Statement of E:‘rhl'l Sushant Biltiwala, was recorded on 14.09.2023
Under Section 1108 of the Customs Act,’ 1962,

Statement of S[I}rl Chhaju Ram Proprietor of M/s. Prince Logisties,
was recorded orl 14.09.2022 under Section 108 of the Customs Act,
1962,

Statement of M!uhammad Asif Sathi was recorded under Section 108
of the Custnmsilﬂct, 1962 on 21.09.2022, 22.08.2022, 24.09,2022,
26.08.2022, 24';& 1.2022.

Statement of S%n"i Mohammad Tahir Menn Proprietor of M/s. M.M.
Enterprises, was recorded under Bection 108 of the Customs Act,
1962, on 25.09;&022, 25.11,2022

Statemnent of Shri Sarfaraj Kamani was recorded under Section 108
of the Cu&tomsrﬁct 1962, Gandhidham on 29.09.2022, 30.09.2022,
25.11,2022,

Statement of p;Irs. Nikhat Baig was recorded by the DRI on
11.11,2022 unc}rzr Section 108 of the Customs Act, 1962.

Statement of S;I?ri Vala Baldevsinh, Anthorised Sig:nato.r}f of M/s.
Kalpana Exim, , was recorded on 05.09.2022, 06.09. 2022, 07.12,2022,
08.12.2022, 09 [12 2022 under Section 108 Df the Customs Act, 1962,

Statement of Shrl Mechamed Hanif Ismail Kapadja was recorded on
04.10.2022 unc[lcr Section 108 of the Customs Act, 1962

!
Stateiment of Shn Dirgesh Dhiraj Dedhiva, Proprietor of M;‘ 8.
Exemplar Tradmg, was recorded under Seclion 108 of the Customs
Act, 1962, on 22 11.2022.

Statement of Mr Venkat Jagan Peetani, Assistant General Manager
Operations of Mf 8. Yang Ming Line India Pvt. Lid., recorded on
23.03.2023.

Statcment of Sl'}'ri Vipin Sharma was, recorded under Section 108 of
the Customs Act, 1962 on 10.08.2023.

Statement of Shn Amit Kumar Mishra was recorded on 16.08.2023

under Section II!EIB of the Customs Act, 1962.

htatemﬂnt of Shrl Suresh Kurnar, the then appraiser was recorded on
17.08.2023 l.mder Section 108 of the Customs Act, 1962,

] Page 8 0f 92
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» Statement of Shri Samir Sharma who was handiing Customs Clearing
work of the above importers, was recorded on 05/06.09.2022,
08.09.2022,

9, On the basis of available evidence/records/details/documents in the
present investigation following persons were arrested during investigation;

Table 2
Sr, No. | Name of the person Date of arrest
1 Shri Parwej Alam 04.09.2022 (arrested at Surat)
2 Shri Asif Sathi 26.09.2022 (arrested at Gandhidham}
3 Shri Tahir Menn 26,09.2022 (arrested at Gandhidham)
4 Shri Sarfaraz Kamani 30.02.2022 (arrested at Gandhidham)
5 Shri Baldevsinh Vala 08.12.2022arrested at Gandhidham)

9.1. During the course of investigation, the officers of DRI had visited the
declared premises of M/s. Skyblue International Trading Co. at the declared
address at 1% Floor, Plot No. 214, Office No. XK. D8S Business Center, Sant
Tukaram Road, Chinchbunder, Masjid, Bunder East, Mumbai-400009 on
12.09.2022. During visit, the premises was found closed. Enquiries were made
from nearby persons/premises, however no information could be gathered about
M/s Skyblue International Trading Co..

1. The present Show Cause Notice has been issued to M/s. Skyblue
International Trading Company in respect of import consignments listed
herein below:

Table-3
B3 Container No. DTA Bill of Entry No. Bill of Lading No./IGM No.
No. and date
1 YMMUG620747 2013047 dated YMLUS226013432 dated
30.08.2022 13.08.2022

2 SLSU8018922 Not filed OOLUB851622710 dated

16.08.2022 {IGM No. 2320780
: dated 02.09.2022)

3 TRHUS455767 Not filed 721211331379 dated 28.08.2022
IGM No.2321558 dated 12.09.2022

3 SEGU4596469 Not filed KMTCNBOS313351 dated
12.08.2022
IGM No.2320512 dated 29.08.2022

5 TGBU7709478 | Not fled 721211331539 dated 28082022
IGM No.2321558 dated 12.09.2023 |

10.1. Since the investigation in the present matter could not be completed within
06 months as per provisions of Section 124 of the Customs Act, 1962 due to
unavoidable circumstances, the competlent authority granted extension for
1ssnance of Show Cause Notice in this matter vide Order dated27.02.2023,

11. Valuation of the goods

11.1.  Asmentioned in the forgoing paras, M /s. Skyblue International Trading
Company have imported total 05 import consignments which were examined by
the officers of DRI at Mundra Port under different panchnamas, During
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examinaticn of goods, grugs mis-declaration was observed in respect of value,
quantity and other material parﬁculars Further, various goods were found un-
declared in the import cunmgnmerlts which were found in violation of thé
provisions of the {_,ustnmls Act, 1962 and other allied Acts. M/s. Skyblui:
International Trading Cumpany had ﬁlcd Bill of Entry for 01 import consignment
pertaining to Container NDS YMMUGB20747 only. However, after mitiation of the
investigation in the mattmi‘, the importer had not proceeded for filing Bills of
Entry for their remaining import congignments,

11.2. The inspection of the subject goods was conducted by the Govt.

approved Chartered Engjneer During inspection of the goods prima facie 1t
appeared that the decla_red value of the goods was mis-declared to evade LhE'
applicable Customs Duty. [The report submitted by the Chartered Engineer for
the said consignments alscgr indicated that the value of the goods was grossly mis-
declared. Therefore, the vaiﬁe declared by the importer in the corresponding Bills
of Entry and imvoices did nut appear to be the true transaction value under the
provisions of Section 14 of the Customs Act, 1962 read with the provisions of the
Customs Valuation [detem‘:' ination of Value of Imported Goods) Rules, 2007 and
thus the same appear liablfn? to be rejected in terms of Rule 12 of CVR, 2007, The
value is required to be redefermined by sequentially proceeding in terms of
Rules 4 to 9 of CVR, 2007/

11.3. As mentioned abuve! the transaction value deciared by the importer in
case o BE No. 2013047 dated 30.08.2022 is liahle to be rejected under Rule 12
of Customs Valuation Rfﬂes 2007 as there has been observed significant
misdeclaration of goods in parameterb such as description, quality, quantity. In
absence of credible data Di; import of similar goods and other constraints, the
value of these goods can not be determined in terms of Rule 4,5,6,7,8 of Customs
Valuation Rules 2007, Herlx%:e the value is to be determined in terms of Rule 9 of
said rules. Also for remainiing 04 consignments, no Bill of Entry has been filed

by the importer and no invoice has been submitted, hence no transaction value
is available. i

11.4. Therefore, the ma.rkeig: price as provided by the Chartered Engineer.may be
considered as the basis fﬂrgérrivmg at assessable value of these goods. Thﬂreforé
the declared assessable | valuc of the goods pertaining to container No.
YMMUG6620747 for whlc | they have filed Bill of Entry No. 2013047 dated
30.08.2022, is required tof bc rejected under Rule 12 of the Customs Valuation
(Determination of value of 1mpnrt&:d goods) Rules, 2007 and re-determined under
Section 14 of the Customs Act 1962. Similarly, for remaining 04 consignments
also, the report of Chartcred Engineer may be considered as the basis for arriving

at assessable value of Lht:se gpods. -

!4
The Chartercd Engineer submitted his reports for valuaf.mn of the above goods
found during examination. Thc brief details thereof are given as under;

}

Table 4
Sr, | Container No. | DTA Bﬂlfﬂf Declared Aclual Goods found Quaniily | Market price
No. Fntry No. description of | during examination found as TEr
and daied Goods as  per valuation
li BE/BL/IGM report

J

i
1

fi_
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import goods of M/s. Skyblue International Trading Company:-

12.1.1.

nndervaluation

O F. No GEN/ADJ/COMM /568 /2023-Adin-O/o Pr. Commr- Cus-Mundra
DIN : 2024087 1MC00002782C1
1 [YMMU662074 | 2013047 | Exercisse  Book | Exercise Books 4300 | 960000
7 dated (Misc itemn non
30.08.202 | popular hrand)
2 Tempered . . Tempered
Glass(Misc item | Glass/Toughened
pon  popular | glass 485381 | 130969800
brand)
Back Cover[Misc | Back Cover 74552 | 20874560
flemn non popular
hrand)
Earphones 252000 TAS60000
2 SLEUS01892 Noi filed | Ezercise  book | Exercisa book 3300 656700
9 ..
(Misc item mom o 780160 | 226246400
popular brand) _
Hair Siraightener 5280 2112000
Earphone 36000 10080000
3 TRHUB45576 Not fitedd { Hair Earphone(AK- 264000 | 39600000
7 Trimmer({Misac H/TF(Bj)
ftem non popitlar
brand]
Hair H280 2112000
Straightner(SK-
111)
Earphone ([BE-786 | 497000 | 49700000
model HF)
4 SEGU459646 Not filed | Plastic Chocolate | Plastic pot up toys 105000 | 9450000
9 Mould [Misc item
non popular
brand)
Dancing Cactus 24000 15600000
Toys
S | TGBU7?70947 | Notfiled j{Hair Trimmer | Earphone of | 416000 | 45300600
8 (Mizc dterm non | different brand
popular brand) {opm,
vivo,realme, boat, 58
msung etc.)
Earphone 421000 | 42100000
unbranded
Mebila hacleover 32250 | 5737500
Hair 10320 706000
Clipper f straightner
Magic practice book 5600 1400000
12. Mis-declaration, Misclassification and liability to Confiscation of

Import of Mobile accessories hy way of mis-declaration and

As clarified from the details given in the table 4 above, during examination
of the import consignment pertaining to Container No. YMMU6620747,
SLSU8B018922, TRHUB455767, and TGBU7709478, Tempered Glass, earphone,
Back Cover of mobile phonie were found in the container alongwith other declared
goods. There is gross mis-declaration in description and quantity of the imported
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goods mentioned in Bills (of lading/IGM/Bills of Entry, The same have been
summarised below:-

1

I Table 5
8 ! Declar - Vailne
R IEC Ko. of Dig!clared ed Gﬂt:ius f ound &N Quant | {As per
N | Name | comtalner | Goods | quant | P08 ity | CE){in'
G, H ity i Rs.}
1 SLEUARO1AR ]:bltlf'rmse C?iﬂ Temperad gl TOO72 | 7a0ie | 236046
922 ook PN ass 900 0 400
i
I j 980
SLEUS0LE .E}.lterc:lse — H5183 S 100800
2 4o ;b-‘:l(}k (,anr;uu Farphone 020 36000 00
i
EI'-Isir
Trimer(kis : . -
TGEBUTTOD Mized mobile 39269 573750
3 478 © 1tem non - phoneback cover Dog 82250 | a
pgpuiar
brand)
{Hair Earphone of
. TGBUT709 | L TmerMis difierent brand | uo153 | 41600 °| 483000
478 ¢ item non - . fopp, 020 0 00
popular vivo,realme,boat, =
biand} AmMEUNgE elc.)
iI"IE.lT
5 | My siy | TOBU7709 EE:;”;’;‘; B Enrphona 85183 | 42100 | 421000
Bl 7 pﬂpu]ar unbranded 020 0 il
Internati brs_mi]
onal -
Trading p FHHTI&-E
Ca. y = ritner|{Mis
6 TRII? [égaras ¢ Hém non 3 Earphonejak-ty | $9183 [ 26400 | 396000
Ilﬂp i ; 024 O oG
T?lfand!
IE'II-IH.ir !
’I‘r!mer{I'-'hs g
T TRI_I;;;?QSS ¢ itom non -- Earphone (SK-786) Bgégﬂ 49300 i 497000
pOpuir : Ul
brand)
]
YMMUGEZ 30216 39269 208745
g 747 Ba:E:k Cover o Back Cover coo Y4552 60
f
) e
YMMUGH2 °| Tempered - . TOOF2 | 48535 | 130969
9 0747 IGEIaES H0BE0 Tempered Glass a00 1 200
ExErcise
Book, Back ,
10 YM[;:II?E'?EJE Cﬂiﬁi&i’ and _ Karphone 83:1233 25200 | FO2600
Tt:;:upered g 0o
L Glass

12.1.2. The mobile phone accessories were having marking of varions brands!?
Therefore, it appeared that apart from the mis-declaration of description quantity
of the Import goods, therc ;was gross mis-declaration of the goods in respect of
value thereof to evade the applicable Customs Duty. The mobile phone
accessories found during éxamination were having marking of various brands
such as BoAt, Realme, uppmiu Vivo, Bamsung, Apple, etc. On being requested by
the DRI, inspection of the ‘goods was carried out by some of the authorised
representatives of estabhsl?ed companies and submitted their report that the
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said goods were counterfeit goods and not the original cnie. The companies had
also clarified that M/s. Skyblue International Trading Company was not the
authorised importer to import the company product inte India. This shows that
the mobile phone accessories appeared to have been Imported in violation of IPR
regulations. Further, it was noticed that earphones were not declared by the
importer in the import documents. Therefore, the mobile phone accessories
appeared to liable for confiscation under Sectionlll (f) and 111(m) of the
Customs Act, 1962.

12.1.3. Vipolation of Intellectual Property Rights by subject import
consignment

Government of India has enacted Intellectual Property Rights (Imported
Goods) Enforcement Rules, 2007 vide Notification 47 /2007-Cus. (N.T.), dated 8-
5-2007. The above rules describe the process through which rights of IPR
[Intellectual Property Right) holders can be enforced.

In the case of current consignment, during examinafion of the
consignment, it appeared that the imported goods infringed Trademark rights of
various companies. Accordingly, clearance of the goods was kept on hold and
letter dated 18.01.2023 were issued tc different IPE right holders to join the
proceedings. Examination of the goods was conducted by representative of IPR
Right holder after which they submitted their report. The same has been
surnimarised in below Table.

The DRI vide letter dated 12.04.2023 asked to submit Bond and Bank
Guarantee as per provisions of Intellectual Property Rights (Imported Goods)
Enforcement Rules, 2007 vide Notification 47 /2007-Cus. (N.T.), dated 8-5-2007,
however, the required compliance was not {ulfilled by the rightholders.

According to para 7 of the Board Circular No. 41/2007-Customs dated
29,10,2007, the surety and security shall be on consignment basis and shall be
furnished along with the bond consequent upon interdiction of the consignment
allegedly infringing rights of the right holder, Keeping in view the value of the
goods and other incidental expenses, it has been decided that the bond amount
shall be equal to 110% of the value of goods. However, the amount of security to
be furnished along with the bond shall be 25% of the bond value. The right holder
may furnish security in the form of bank gnarantee or fixed deposit. However, if
the right holder fails to execute the consignment specific bond and to furnish
security within three days from the date of interdiction of the goods, the same
musl be released forthwith.

12.1.4. Since the right holders failed to execute the consignment specific
bond and failed to furnish security, hence their right cannot be enforced in terms
of provisions of Intellectual Property Rights (lmmported Goods} Enforcement
Rules, 2007 vide Notification. 47 /2007-Cus. (N.T.), dated 8-5-2007.

12.2.1. Import of Exercise Book by way of mis-declaration and
undervalzation

Further, M/s. Skyblue International Trading Company have imported
Exercise book having total gquantity 13700 and having market price of Rs.
30,16,700/-. Whereas, it appears that the importer has mis-declared the
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description and guantity, value of the exercise books as detailed below in varmus
consignments. For Contamer No. YMMUB620747, they have filed Bill of Entry
No 1011563 Dt 29.08. 2022 in which declared price of Ezercise Book is only Rs

|
1,29,444. However, actualjvalue of the exercise books as per report of Chartered
Engineer is Rs 9,60,000. |
! Tahble &
i
SR Decla ?:u":: Value !
N |IEC Namg | To-of 1 Declared | red | o | poy | Quant | (as
containmer Goods gquant ity pez
0 examinat
ity : : CE)
| . an
L 080 a
1 SLEUE018G Exorcise Carto Exercise | 482020 3300 05670
22 ook : ool 00 Q
! 0118
f Hair
M{s Sky Trimer{hii Magic ) .
Blue | TGBUT7094)| sc ilem A 482020 14000
2 . practice . 5600
Internatio 78 non boolk 0o, 0]
nal popular
Trading Brand)
Co. Exerciso Exercise
»  Bock Book
YMMUGHZ0 i Misc item (Misc flem | 482020 Sa000
3 747 | non 19296 | "0 80 4800 o
E i popular popular ,
i brand) | brand) i
|
12.2.2, Further to import of the exercise book the importer was reguired to

undergo compulsory regstr;atmn under Paper Import Monitoring Systems (PIM5
as per the provisions of DGFT Notification 11/2015-2020 dated 25.05.2022.

During investigation, the 1mpc:-rter has not submitted any documentary evidence
which shows that they were having such mandatory registration with the PIMS.

In view of ahove, total 1;?'?0!] exercise books having market price of Rs.

30.16,700/-. appear to have been found mis-declared in respect of guantity,
value and the same appeared to have been imported without proper authority of
law, are liable for conﬂscatmn under Section 111{f) and 111(m) of the Customs
Act, 1962, Ej

12.3. Import of Hair Straightener! Hair trimmer by way of mis-declaration
and undervaluation Ii

During examination of the goods by M/s. Skyblue International Trading
Compeany pertaining to f?]lowmg import consignments, total 20880 Hair
Straighener/Hair trimmer {(HS Code 85102000) were found which were mis-
declared in terms of dcscrxptmn and quantity by the importer, The same has
been Tabulated below: l‘

I Table 7
s H Dect Value
R IEC No. of Declared ared Gﬂzi;i:;nd HEN Cuan :::f_
K Name container Gﬂnds fquan ination tity CE)
0, | l tity (Rs.)
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SLSU8B01 | Exercise Teir i icring 85102 2112
1 8000 book Hair Sizaighicner 00D 5280 000
Hair
M/s Sky Trimer{M .
L GE0 Hair
Elue TGBUTTO | iscitem _ . : 85102 [ 1032 | 7056
2 | Internati | 9478 non | S I‘““e;i E"Ta;%hmer 000 0 000
onal popalar oons PP
| Trading brand) | )
Co. Iiair
Trimer{d
TRHUB45 | isc item . ; 85102 2112
3 =767 on Hair Straighiners 000 5280 000
N popular
brand)

In view of above, total 20880 Hair Straighener/Hair trimmer (HS Code
85102000} having market price of Rs. 1,12,80,000/- appears to have been
found mis-declared in respect of quantity, value and the same appeared to have
been imported without proper authority of law are liable for confiscation under
Section 111() and 11 1{m) of the Customs Act, 1962.

12.4. In view of the above, it appears that the goods mentioned at para 12.1.2,
12.2.1 and 12.3 above atiract Customs duty and can be released alter fulfilment
of necessary compliance for the same. It further appears that the Custorns Duty
considering the market price of these goods as Rs. 65,54,64,960/ - the total duty
liability for these goods comes to Rs 26,26,39,462/- as detailed in Annexure-A
to this notice,

12.5. Import of Toys by way of mis-declaration and undervaluation

During examination of the goods M/s. Bkyblue International Trading Company
pertaining to following import consignments, Toys’ falling under HB Code
95030010,/95030020 were found concealed which were not declared by the
importer, as Tabulated below.

Table 8
Decla Goods
BR found Value
NO | 1EC Name | No-of | Declared | zed | 4 . | goy | @A | 4 e
container Gands quant Lty
. ity examinati CE}
_ on
Plasiic
Chocolate
1 SEGU459 Mluuld (Migc . Flastic pop | 95030 105000 | 9450000
469 item nom up toys 4]
M/s Bky popular
Blue Brand)
Internation -
al Trading | Plastic
Ca. Chocolate Dancin
SEGU459 | Mould {Misc g 95030 1560000
2 . -- Cactus 24000
6469 item non O O
Toys
popular
brand)
12.5.1. Requirement of BIS Certification for import of ‘Toys’ and

violations of rules made thereunder;
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The import of the goods falling under Chapter 950300 of deqcnptmn
“Tricycles, scooters, peda! cars and similar wheeled toys; dolls' carriages;
dolis; other toys; reduced size ("scale”) models and similar recreationdl
models, working or nc:-t puzzies of all kinds” is allowed subject of fulfi llmcnt
of Policy Condition 2l6f the Chapter. The Policy Condition 2 of the Chapter
is reproduced herc:under

!
:[(2) Import of Toys [all items under EXIM Codes 95030010, 95030020,
95030030 and 95030090} shall be permitted freely when accompanied by
the following certrﬁcates

(i) A certificate that|the toys being imported conform to the standards
prescribed by Bmeagi of Indian Standards (BIS) {a) IS: 9873 (Part 1)-Safety
of toys; Part-1 Safety aspects related to mechanical and physical properties
(Third Revision] i
(b) 15:9873 (Part 2) - Safety of Toys; Part-2 Flammability (Third Revision)
| _

(c) 18:9873 (Part 3}-Safciy of Toys; Part-3 Migration of certain elements
(Second Revision)

(d) IS: 9873 (Part 4} Safety of Toys; Part-4 Swings, Slides and similar
acilvities Toys for mcl?or and outdoor family domestic e (e) IS: 9873 (Part
7)-Safety of Toys; Par{-7 Requirements and test methods for finger paints.

(f) I3: 9873 {Part 9)- afety of Toys; Part-9 Certain phthalates eslers in toys
and Children's produ?t,s (g) IS: 15644-Safety of Electric Toys.

(i1} A Certificate that Ethe toys being imported conform to the standards
prescribed in IS: 9873 Part-1, Part-2, Part-3, Part-4 Part-2 and
15644:20006.

[(iil) Sampie wili be randumlj,r picked from each consignment and will be sent to
NABL accredited Labs for Ilestmg and clearance given by Customs on the
condition that the product cannot be sold in the market 6l successful testing of
the sample. Further, sa_mpfc drawn fails to meet the required standards; the
consignment will be sent back or will be destroyed at the cost of importer,

12.5.2. As mentioned E}bcve M/s. Skyblue Internationat Trading Company
have imported total of 129000 tays such as Cactus, Pop up toys, having market
price of Rs. 2,50,50,000/ gl j.'mthout mandatory BIS compliance and by way of
mis-declaration. Thercfore, the said toys and also appear to have been imported
in viclation of the pmmsmns of Condition 2 of Chapter 95, being the offending
goods, seem liable for mnﬂscatlon under Section 111(d), 111(f), and 111{m) of
the Customs Act, 1962, H

i
13. ROLE AND CULPABILITY ON THE IMPORTER/PERSON/FIRM
INVOLVED:-
!l.
f
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13.1. Role of M/s. Skyblue International Trading Company

In the present case, M/s. Skyblue International Trading Company has
imported total 05 import consignments through Container No. YMMUG620747,
SLEUS018922, TRHUSB455767, SEGU4596469 and TGBU7709478. Out of these
05 import consignments the importer has filed bill of Entry for only 01 import
consignment pertaining to container No. YMMU&G620747. The details of the
import consignments are given as under,

Table-9

Br, Container No. DTA Bill of Entry | Bill of Lading No. /IGM No.

Na. Mo, and date

1 YMMUGE20747 2013047 dated YMLUS226013432 dated 13.08.2022

30.08.2022

2 SLSUSD18022 Not filed OOLUBRS1622710 dated 16.08.2022 [IGM
No. 2320780 dated 02.00.2022}

3 TEHUBAS376T Not filed 721211331379 dated 28.08.2022 IGM
Ne.2321558 dated 12.09.2022

< SEGU4596469 Not filed EMTCNBOG6313351 dated 12.08.2022 IGM
No.2320512 dated 29.08.2022

5 TGBUTTO9478 Not filed 7212113315639 dated 28.08.2022 IGM
Mo, 2321558 dated 12.06.2022

During investigation, Summons was issued to M/s. Skybluc International
Trading Company, however they have not responded to the Sumrmons. Also,
during visit conducted by DRI officer, the declared premises of M/s. Skyblue
International Trading Co. i.e. 15t Floor, Plot No. 214, Office No. K. D38 Business
Center, Sant Tukaram Road, Chinchbunder, Masjid, Bunder East, Mumbai-
400009 on 12.00.2022 was found closed. Therefore, it appears that the actual
importer were not conducted any business activities for-import of mis-declared
goods and prohibited goods. From the evidenced revealed during investigation it
appears that Shri Sameer Abdul Rauf, Proprietor of M/s. Skyblue International
Trading Company willingly allowed the smuggling cartel led by Shri Asif Sathi to
use the documents of his firm in lieu of monetary benefits.

M/s. Skyblue International Trading Company never bothered to involve
diligently the business activities which were being conducted in their name. This
shows their connivance in the import of offending goods, It appears that M/s.
Skyblue International Trading company has provided signed documents to Shri
Asif and others to use the same for import of offending goods.

Thus, M/s. Skyblue International Trading company has done act
rendering the goods mentioned in Annexure A & B to the Show Cause Notice
liable for confiscation under Section 111 of the Customs Act, 1962, It also
appears that M/s. Skyblue International Trading Company has willlully and
deliberately indulged into conspiracy of importing and clearance of prohibited
goods i.e. Toys. By doing such acts and omissions and by knowingly concerning
themselves in removing, depositing, harbouring, keeping, concealing, selling and
dealing with Prohibited goods and other mis-declared goods which resuited in
contravention of the provisions of Customs Act, 1962 and rules made there
under and thus, they have made goods liable to confiscation under Section 111
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of the Customs Act, 1952' and has also rendered themselves liable to penaliy
under Section 112{a) and 112 (b) of Customs Act 1962. '

Further it appears that M/ s. Skyblue International Trading Company had
lent 1ts IEC (o Shri Asif SF.?thl, Shl Salaraz, Shri Tahlr etc. This IEC of M/s.
Skyblue International Trading Company was used b}f Shri Asif for his own
import, and they have used KYCs of this firm for clearance of various offending
goods by way of mis- decla[rahorlf concealment/undervaluation. It appears that
M/s. Skybiue Internatmndl Trading Campany hag knowingiy and intentionally
made/signed/used and/ or caused to be made/signed/used the import
documents and other relat-.?d documents which were false or incorrect in material
particular such as clescrlpuon value etc., with mala-fide intention, and it
appears thal M/s. Skyblue International Trar_hng Company is also hable to
penalty under Section 1 14&& of the Customs Act, 1962.

14.1. Role and capabmtyl of Shri Asif Sathi

i Shri Asif was the mastermind behind the entire racket of import of e-
il
cigaretles, toys, and!iother -mis-declared products/concealed products as
highlighted vide TahI;e 1 hereinabove. He had planned the illegal import of
the e-cigareftes by usmg front/benami/fake entities, remained behind
curtail and there attempted to remain awa}r from the eves of
I:
enforcement agencie'sj‘

i He arranged IECs of v varmub firms through other persons and planned the
impert of mis- declared Jconcealed/prohibited products in these IECs. He
did this in paI‘LIlE:I'Shlp with Shri Sarfuraj and Shri Hanif who were also
Mumbai based pcrsans similar {0 him. He managed various godowns in
Mumhai where the uffendmg goods would be offloaded and soid to
domestic buyers. Fnr the customs clearance work, he took help of
Shri Baldev whom he approached through Shii Tahir. He also used
IECs of various ﬂrms! as mentioned vide Table 15 to subject SCN,

iii He clearly informed S“hl‘i Baldevsinh that he wanted to import prohibited
goods such as Toj,rs and e-cigarettes, apart from usual mis-
declared/undervalued /counterfeit goods. Mr. Asif used to send him Bill of
Lading through Whatéapp alongwith Inveoice, Packing List etc., and based
on these documents Bﬂls of Entry were filed by Shri Sameer E‘:-hanna Bince
the goods in the cunmgnments were mis-declared/ prohibited/ restricted/
undervalued, hence de-,pe.ndmg upon the extent of mis-declarations he
used o make payment of Rs. 15000/- to Rs, 50,000/- per IEC per
Consignment to Shri f.fmhal Shri Tahir and Shri Baldev. For clearance of
consignment of e- -::1gaircttcs Shri Asif even paid a hefty amount of Rs 17
Lakh per container ta ]E:-hn Baldevsinh. i

iv For payment of Custm:!ns dutly for these import consignments and payment
to foreign supplier, Sh:l Asif used to deposit cash or do bank transfer from
domestic purchaser ﬁrms it accounis of these dummy firms, fromm where
such payments used to be made.

v Cleared goods were %ispatched to his godown in Bhiwandi where Shri
Parvez Alam was dEplFlted by him for receipt, loading/unloading, storage,
further dispatch work etc. He had indulged in importation of e-
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cigarettes/Toys multiple times and used te sell the same to various
domestic buyers such as Raju bhai, Sohail bhai for e-cigarettes and Imran,
Sagar, Rajguru, Sandeep for Toys.

vi Shri Asif and his cartel had alrca“afr imported and sold out 265 cartons of
e-cigarettes in the month of July, 2022 and August, 2022 out of which left
out quantity of 12 cartons containing 9600 pcs of e-cigarettes have been
recovered by officers of DRI from the godown of smuggling syndicate at
Bhiwandi under Panchnama dated 01/02.09.2022,

vii From discussions in Whatsapp Group “Mm”, it appears that Shri Asif had
planned the import of prohibited items such as Toys and e-cigareites,
undervalued and counterfeit items such as mobile accessories, and
multiple mis-declared import consignments as mentioned in Table 3.

viii After interception of various consignments pertaining to himn by DRI, Shri
Mohamimad Asif Sathi insisied the shipper of Container No.
TGBUS160748, being imported in name of firm J H Enterprises to
alttempted to revised the Bill of Lading changing discharge port from
Mundra to Jebel Ali, Dubai instead of declared port of discharge le,
Mundra but while attempting to divert the same, the said consignment
was intercepted by the DRI. From this consignment 251 cartons of e-
cigarettes were recovered.

ix In view of the above, it appears that Shri Asif has played an active role in
removing, depositing, harbouring, keeping, concealing, selling and dealing
with Prohibited goods ie. e- Cigarettes, Mchammad Asif Sathit was aware
that the business of e-cigarettes is prohibited in India since 2019 and even
though he was running the organized smuggling syndicate, which deals in
smuggling and distribution of Prohibited goods i.e. e Cigarettes, [t also
appears that Shri Asif was the mastermind behind import of mis-
declared /undervalued fconcealed fcounterfeit goods as mentioned in
Table 3 to subject SCN.

x In the present case, in respect of import of goods in name of M/s.
Skyblue International Trading Company, Shri Asif has acted as the
mastermind of the smuggling cartel and his role remains the same as has
been described in above paras. Thus, it appears that Shri Asif has done
an act rendering these goods liable for confiscation and has knowingly
concerned himself in removing, depositing, harboring, keeping, concealing
and dealing with Prohibited goods i.e. Toys. It also appears that Shri Asif
has willfully and deliberately indulged into conspiracy of importing and
clearance of goods requiring mandatory BIS, and goods by way of mis-
declaration/concealment and gross undervaluation. By deoing such acts
and omissions which resulted i contravention of the provisions of
Customs Act, 1962 and rules made there under and thus, he has made
goods liable to confiscation under Section 111 of the Customs Act, 1962
and has also rendered himself Hable to penalty under Section 112(a) and
112 (b) of Customs Act 1962. Further it appears that Shri Asif had used
IECs of dummy firms for his own import, and he has used KYCs of these
dummy firms for clearance of various offending goods by way of mis-
declaratiorn fconcealment fundervaluation. He has also forwarded
incorrect documents for filing of Bills of Entry for these consignments with
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| i
false declarations. I-Ie‘! has krnowingly and intentionally made/ signed / used
and/or caused to he %nadef signed/used the import documents and othe

related documents which were false or incorrect in material partlmﬂal}
such as description,ivalue eic., with mala-fide intention, and it appears
that Shri Asif is also liable (o penalty under Section 114AA of the Customs

Act, 1962,

-2, Role and culpability!of Shri Mohammed Tahir Menn

Shri Mohammed ‘I'?ih.tr Menn is the owner and sole Proprietor of firm
M/=. M.M. Enterpr{:ls&s having office at Office No. 2, Ground Ficor, Alfa
Arcade, Opp. to S]ijffaf Khojani Hospital, Ashpura Ring Road, Sumra
Dairy Char Rasta, Bhuj (Kutch). Shri Tahir was an active member of the
smuggling cartel leclﬂ by Shri Asif. He lent his own IEC ie. of M/s.MM
Enterprises to Shﬁ Asif. He further created an IEC of M/s. § H
Enterprises in namc of 8hri Juma Hamir Halepotra, carctaker of Asif's
bunglow in Bhuj a_nd gave it to Shri Asif. The said two IECs were used to
import e-cigareties. ;

The cartel led by Shl,g':;'t Asif and in which Shri Tahir was an active mmember
had already impurtgd and sold out 265 cartons of e-cigarettes i1 the
month of July, 2022 and August, 2022 out of which left out quantity of
12 cartons cnnialnmg 2600 pes of e-cigarettes have been recovered by
officers of DRI fmmi the godown of smuggling syndicate at Bhiwandi
under Panchnama |dated 01/02.09.2022. From various stalements,
whatsapp chat ccm_versatmns, it is crystal clear that Shri Tahir had
actively participated!i 111 import of c-cigarettes in his firms.

Shri Tahir was the person who had introduced Shri Baldevsinh to Asif for
customs clcaran(:EI and transportaton work. Shri Tahir used to
coordinate through Shn Baldevsinh. for all the firms on behalf of Shri Asif.
Along with Shyi Balidﬂvsmh Shri Tahir was locking after crossing of
containers/goods after customs clearance to avoid interception by
enforcement agencieis

From Whatsapp chat conversations it is crystal clear that he has heen
deeply involved w1th import of other goods like toys requiring BIS
compliance, mobﬂﬁ.phane accessories having mark/ logo of various
brands like Boat, Realme ete. infringing Intellectual Property Rights
(IPRs), concealment and mis-declaration of goods with respect to quantity
and .other material Lparu(,ulars in gross violation of the provisions of
Customs Act, 1962 am:l other allied Acts.

Bhri Tahir has admittedly received substantial II'l‘DﬂELHIjT benefits from the
mastermind in lieu Df facilitating the illegal import in the IEC of firms
M/s. M.M, Enterprises & M/s. J H Enterpriscs and services provided by
him for knowingly famhtatmg the illegal import, clearance, transportation
etc. in the IECs of other firms viz. M/s. Rajyog Enterprises, M/s.

Exemplar Trading, E M/s. Aditi Trading Company, M/s. Skyblue
International Tradmg Co., M/s. Nikhat Enterprises, M/s. Global Impex,
M/s. JYM Giohal Tradlng Cempan}r etc.

|
In view of the above, Elt appears that S8hxi Tahir has played an active role
in removing, deposmng, harbouring, keeping, concealing, selling and
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dealing with Prohibited goods i.e. e~ Cigarettes.Shri Tahit was aware that
the business of e-cigareties is prohibited in India since 2018 and even
though he was involved in the organized smuggling syndicate, which
deals in smuggling and distributien of Prohibited goods i.e. e- Cigarettes.
It also appears that Shri Tahir was deeply involved in the import of mis-
declared fundervalued/concealed/counterfeit goods as mentioned in
Table 3 to subject SCN.

i In the present case the role of Shri Tahir remains the same as has been

described in above paras in respect of import of goods in name of M{s
Skyblue International Trading Company. Thus, it appears that Shri
Tahir has done an act rendering these goods liable for confiscation and
has knowingly concerned himself in removing, depositing, harboring,
keeping, concealing and dealing with Prohibited goods i.e Toys. It also
appears that Shri Tahir has williully and deliberately indulged into
conspiracy of importing and clearance of goods requiring mandatory BIS,
and goods by way of mis-declaration/concealment and gross
undervaluation. By doing such acts and omissions and by knowingly
concerning himself in removing, depositing, harbouring, keeping,
concealing, selling and dealing with Prohibiied goods and other mis-
declared goods which resulted in contravention of the provisions of
Customs Act, 1962 and rules made there under and thus, he has made
goods liable to confiscation under Section 1171 of the Customs Act, 1962
and has also rendered himself liable to penalty under Section 112(a) and
112 (b) of Customs Act 1962. Further it appears that Shri Tahir had used
IECs of dummy firms for import, and he has used KYCs of these dummy
firms for clearance of various offending goods by way of mis-
declaration/concealment/undervaluation. He has, aiso dealt with
incorrect documents for filing of Bills of Entry for these consignments
with false declarations. He has koowingly and intentionally
rmade/ signed fused and/or cansed to be made/signed fused the Import
documents and other related documents which were false or incorrect in
material particular such as description, value etc., with mala-fide
intention, and it appears that he is also liable to penalty under Section
114AA of the Customs Act, 1962,

14.3. Role and culpaebility of Shri Sarfaraj Kamani

=
1.

ii.

Shri Sarfaraj Kamani is the business associate of masiermind of smuggling
racket Shri Mohammad Asif Sathi and others with whom he went to Dubai
tour also. He was aware about importation of e-cigareties by the smuggling
racket headed by Shri Mohammad Asif Sathi and was also aware that
import of e-cigarettes was prohibited in India. He was part of video call
with the said mastermind and overscas supplier wherein stuffing of e-
cigareties was being made in the container to be imported to India. He was
also aware about discussions of stacking of e-cigareties in the container
and also actively participated in the Whatsapp Group Mm’ wherein
discussions regarding importation of copy/counterfeit goods of various
popular brands infringing [PRs was made by him.

As per statement of Shri Asif, Shri Sarfaraj Kamani had imported goods
packed in the boxes with marka ‘SK’. On being apprised with the cutcome
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of examination of goc:-ds imported in one contaiher no. YMMU6520?4
having goods with IMI’]:{d ‘SK’ pertaining to Shri Sarfaraj {as per version of
Shri Asil), Shri Sarfaraj stated that he had perused the exalmnatmn
Panchnama dated EE (03/04.09.2022 respective Chartered Engmeei*
Valuationn Report Nc- DRI/ 136/22-23 dated 22.09,2022 and Annexure- A
prepared on the bas%? of Panchnama and Valuation Report. Thus there i 13
gross fiis- declaratmln of quantity and value of goods imported in th?
cartons having marka ‘SK’ and it appears that infringement of IPRs is alsd
involved in such 1mpul:;rt Hence it appears that he has been concerhed wfcﬂ
import of other goods mobile phone accessories having mark/logo of
various popular brands like Vivo, Oppo, Realme etc. with respect to
quantity, vahie and |bther material particulars in gross viclation of the
provisions of Custmrhs Act, 1962 and other allied Acts.

Apart from above, ﬂ: appears that Shri Sarfaraj has been a part of
smuggling cartel Lhdt!lhﬂd imported and already sold out 265 cartons of e-
cigarettes in the mnnth of July, 2022 and August, 2022 out of which left
out quantity of 12 cart,uns containing 9600 pcs of e-cigarettes have been
recovered by officers -:)i' DRI from the godown of smuggling syndicate at
Bhiwandi under Panchnama dated 01/02.09.2022.1t appears that he was
business associate c-f mastermind of smuggling of e-cigarettes. Shri
Mohammad Asif Sath_t and others and he was very well aware and
knowingly com,erned in the illegal import of prohibited e-cigarettes as
apparent from the vﬁ:leu Calling held among him, Shri Muha_mmad Asif
Sathi and the overseas supplier during the loading of e- cigarettes in the
conttainer to be imported. This aspect is substantiated with: his. Chat
conversations with Shrl Parvej Alam and also fram the conversation held
in the Whatsapp Group ‘Mm’ with other key persons read with statements
of Shri Mohammad Asﬂ' Sathi, Shri Mohammed Tahir Menn and Shri
Parvej Alam.lt also Llppears that Bhri Sarfaraj was active member of
Smuggling ca:i.el behind imnport of -, Fis-
declared/ undervalued ,” concealed/counterfeit goods as mentioned in Table
3 to Show Cause Nntlce In the present case of import of goods in name
of Skyblue Internatmnal Trading Ceompany, role of Shri Sarfaraz
remains the same as r1!'1:515 been described in ahbove paras.

It also appears that Shri Barfargj has done an act rendering these goods
liable for canﬁseatmn and has knowingly concerned himself in removing,
depositing, harbmnng} keeping, concealing and dealing with Prohibited
goods i.e. Toys. It also appears that Shri Sarfaraj has willfully and
deliberately indulged mto conspiracy of importing and clearance of goonds
requiring mandatory BIS and the goods infringing IPR, and gnnds by way
of mis-declaration/ conccalment and gross undervaluation. By dmng such
acts and omissions asndby knowingly concerning himself in removing,
depositing, harbounng, keeping, concealing, selling and dealing with
Prohibited gooeds and other mis-declared goods which resulted in
contravention of the pmvlsloﬂs of Customs Act, 1962 and rules made there
under and thus, he has made goods liable to confiscation under Section
111 of the Customs .ﬁct 1962 and has also rendered himseilf lable to
penalty under Sectmnl 112(a) and 112(b) of Customs Act 1962.

|
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Furiher it appears that Shri Sarfaraj had used 1ECs of dummy firms for
his own import, and he has used KYCs of these dummy firms for clearance
of varicus offending goods by way of mis-
declaration/concealment/undervaluation. He has also forwarded
incorrect documenis for filing of Bills of Entry for these consignments with
false declarations. He has knowingly and intentionally made/signed/used
and/or caused to be made/signed/used the import documents and other
related documents which were false or incorrect in material particular
such as description, value etc., with mala-fide intention, and it appears
that Shri Sarfaraj is also Hable to penalty under Section 114AA of the
Customs Act, 1962,

Role and culpability of Shri Baldevsinh Vala

iii

iv

Shri Baldevsinh Vala is an active assoclate of cartel of smuggling of
prohibited item e-cigarettes and other offending goods imported illegally at
Mundra port by way of concealment and mis-declaration like toys
requiring mandatory BIS compliance, mobile phone accessories infringing
Intellectual Property Rights and/or other goods involving gross
undervaluation.

From investigation it appears that Shri Baldevsinh forged the documents
provided by foreign supplier for filing Bills of entry for clearance of
offending goods and thus manipulated import documents. Bills of entry
with incorrect descriptions/value were filed with Customs Authorities at
Mundra SEZ by Baldevsinh through Shri S8amir Sharma of Customs
Broker firm M/s. Al Cargo Services. After ensuring customs clearance on
the basis of fake declarations, Shri Baldevsinh Vala also looked after
arrangement of transportation of these goods from Mundra SEZ to the
Bhivandi Godowns of mastermind Shri Mohammad Asif Sathi.

As per statement of Shri Chhaju Ram, Shri Baldevsinh or his associated
used to provide details for filing of eway bills for sald movement. Shri
Baldevsinh Vala used to inform the vehicle / container number, driver Mb.
No. etc. transporting the offending goods to Shyi Parvej Alam, associate of
said mastermind and supervisor of their Bhivandi godowns.

In the mobile phone of Shri Parvej Alam, Whatsapp Chat conversations
between Shri Parve] Alam and Shri Baldevsinh Vala informing the
particulars of vehicle / container mumber, driver Mb. No., location of
vehicle carrying 107 cartons of e-cigarettes in Container No. TLLU4613592
have heen found. Further, from the mobile phone of Shri Mchammed Tahir
Menn, in the Whatsapp Chat conversations held in a Whatsapp Group
namely ‘Mm’, cenversations made by Shri Baldevsinh Vala have been
recovered. These conversations include messages from Shri Baldevsinh
Vala instructing other group members viz, mastermind Mohammad Asif
Sathi and his associates Mcohammad Tahir Menn, Shri Sarafarz Kamani
etc. 1o load counterfeit goods, resiricted goods and other offending in the
containers. 8hri Baldevsinh Vala sent messages vide which he assured the
group members that he would take care of valuation of goods to save the
Duty etc, vide which he instructed other members to keep the amount of
restricted goods to the exient of 30%, vide which he informed the group
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members o makc e-[xtra expenses for clearance of restricted/prohibited
goods involving BIS, IPE Issues efc.

v That Baldevsinh was an equal partner in entire scam is evident from the
fact that he had charged a hefly sum of Rs 17 lakh per container to cl-:ar
the container of e- c1gareue:s 1mported by Shri Asif, He had also suggestcd
to Shri Asif that tHe crossing of the containers was necessary, aftczi-
clearance from Custq!:}msj anf before movement to Bhiwandi, to avoid thei:
interception and tréc,klng of the containers thmugh e-way bill whlle
transporting concea.lfedjpmhlbltcdfmm declared goods from Mundra to
Bhiwandi. He had alsc:r argued that consignments of e-cigareties should
not be placed near tf}e gate'of the containers. He was well aware of import
of e-cigarette by M ,--’s1 M M Enterprises in the month of July-August also
and had suggested that cartons of e-cigarettes should not be placed near
the front side of the container.

P T

vi His knowledge abnut‘ the undervaluation in import goods is also evident
from chats messages in which heis assuring Shri Asif that he will handle

the valuation aspeetsii
j

vil As per the well hatched conspiracy, Shri Baldevsinh Vala arranged IECs
of M/s. Exemplar Traltdmg to the said mastermmd Shri Asif, i lien of Rs.
15,000/- per cantmn;erfor import of such offending goods.

viiiHence it appears thafF. Shri Baldevsinh Vala admittedly wds aware that the
business of e~ c1ga:ette is prohibited in|india and even though he was ar
' associate of the Drganmed smuggling| syndicate, which was deiling in
smugglifig and dlstnb!utmn of thlbltt;:d goods i.e. &- Cigarettes and also
ir1 other offending gcmds It also appears that Shri Baldevsinh was an.active
member of the smugglmg cartel, led by Shri Asif, behind import of mis-
declared/ undermlued / concealed / couriterfeit goods-asmenticned if Table
3.

ix In the present case, the role of th1‘1 Baldevsmh Vala remains the saine as
has been described i 11'1 above paras w1th regards import of goods ih name
of M/s. Skyblue Intematmnal Traclmg Company. Thus, it appears that
Shri Baldevsinh Vala done an act rcndermg these goods liable for
confiscation and hiés knowingly c!:)ncerned himself in removing,
depositing, harbounng, keeping, ccncealmg and dealing with Prohibited
goods i.e. Toys, It alsn appears that Shn Baldevsinh Vala wiillfully and
deliberately indulged | fxntcr conspiracy {}f importing and clearance of goods
requiring mandai,ony BIS, and; goods by way of mis-
declaratmnfcnncealmcnt and gross undervaluation. By doing such acts
and omissions wh:ch resulted in contravention of the provisions of
Customns Act, 1962 and rules made thlere under and thus, he has made
goods liable o cc:-n_ﬁsc!atmn under Sectmu 111 of the Custormns Act, 1962
and has also rendered himself liable to| penally under Section 112(a) and
112(b) of Customs Acﬁ 1962, Tt also appears he has also manipulated the
description and value% in Bills of Entries fincluding the Bills of Entry
pertaining to M/s. Skyhlue Internatmt‘lal Trading Company and guided
other members of smugghng racket regardmg stuffing, and filing wrong

- declarations in Documents for EﬂSLlI‘IIlg clearance of various offending
goods by way of mis- declaratmn / t:t:nn«::3.€L1m-s:m:,If undervaluation, It appears
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that he has knowingly and imtentionally made/ signed/ used and/or
caused to be made/ signed/ used the import documents and other related
documents which were false or incorrect in material particular such as
description, value etc., with mala-fide intention, therefore Shri Baldevsinh

is liable to penalty under Section 114AA of the Customs Act, 1962.

14.5. Role and culpability of M{s Kalpana Exim

|
|
|
|
|
|

(i)

(ii)

. |
Investigation revealed that all the consignments in this case werc

forwarded for clearance by one Shri Baldevsinh Vala, Authorised
Signatory of M/s. Kalpana Exim, Mundra. Shri Abhalsinh Vala is the
Proprietor of the firm M/s. Kalpana Exim, however, due to disturbance
in his family life, Shri Baldevsinh was locking after overall business
operatiens in this firm. Shri Abhalsinh Vala was part time assisting in
preparing invoices and other related activities.

Shri Mohammad Asif Sathi contacted Shri Baldevsinh, working on behalf
of Kalpana Exim, who assured him to get clearance of his import
consignment from Customs. Shri Baldevsinh also arranged to
change/forge/fabricate the documents sent by shipper pertaining to
import consigments by showing different description and quantity. Shri
Baldevsinh alsa agreed {o provide customs clearance of prohibited iterns
such as e-cigarettes and toys requiring BIS for Asif. Baldevsinh also
arranged one IEC (of Exemplar Trading) in lien of Rs. 15,000/- per import
container for Asif whose forwarding was also done by Kalpana Exim.

(i) From investigation it appears that Kalpana Exim offered Shri Asif to take

(iv)

!

()

care of customs clearance work (through Shri Samir Sharma) of mis-
declared; prohibited, restricted, undervalued consignments as listed in
Table 3 as the forwarding work of these imported, consignments for
transport to godowns in Bhiwandi.

From investigation it appears that Kalpana Exim actively asscciated itself
with the cartel of smuggling of prohibited item e-cigarettes and other
offending goods imported illegally at Mundra pert by way of concealment
and mis-declaration like toys requiring mandatory BIS compliance,
mobile phone accessories infringing Intellectual Property Rights and/or
other goods involving gross undervaluation. |

Thus, it appears that Kalpana Exim has done an act rendering these
goods liable for confiscation and has knowingly concerned himself in
removing, depositing, harhouring, keeping, concealing and dealing with
Prohibited goods i.e. Toys. It also appears that Kalpana Exim has willfully
and dcliberately indulged into conspiracy of importing and clearance of
goods requiring mandatory BIS and the poods infringing IPR, and goods
by way of mis-declaration/conceaiment and gross undervaluation. By
doing such acts and omissions which resulted in contraveniion of the
provisions of Customs Act, 1962 and rules made there under and thus,
he has made goods lable to confiscation under Section 111 of the
Customs Act, 1962 and has also rendered himself liable to penalty nnder
Section 112{a) and (b} of Customs Act 1962.

It alsc-appears that Kalpana Exim was fully aware that the consignments
were m name of dummy importers i.e. Skyblue International Trading

.
!
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Company 1n this ca'.é;e Y¥er t_hey connived with the smuggling cartel am:‘i
atteinpted to transport theat:} goods ta Bhiwandi. It appears that Kalpanai
Exim has knowmglv and mtentmnall} made/signed/used and/or caus::d
o be made/ slgnedj used thﬁ import documents and other related
documents which vqir!ere false qr incorrect in material particular such ad
description, value c;tc., with mala-fide intention, therefore Kalpana, Exm%
is liable to penalty u‘nder Seciion 114AA of the Customs Act, 1962.

14.6. Role of Shri Mohemed Hanif Ismail Kepadia

1 Shri Hanif Kapadia W;."‘: a business associate of Shn Asii. He was running
the business of OI’JIIIEJ.'E: sell-purchase of mamly trimmers and shavers,
massagers etc. in partnershlp with Shri Mchammad Asif Sathi through
their firm M/s. Astrum Trading Pvt. Lid. Shri Asif was importing these
massagers 'tI'lIIlII‘lE:II'S fshavers through various dummy firms as
highlighted in 1nvest1gatmr1 by way of gross undervaluation and mis-
declaration. The sa_me goods were being sold jointly by Shri Asif and Shri
Hanif online in clt:-melstm mmarket of India.

i It also appears that Shrl Hanif was partners/business associates of Shri
Asif in companies reglstercd in China such as M/s. AH International
Trading Co. Limited, in which AH stands for ‘Asif and ‘Hanif’ and.in M /5.
HK Longcheng TratleECcr Limited, in which HK stands for Hani{ Kepadia
as per version of Sh:l"l Tahir. They wére also going on business tours
outside India tngcther'and finalising deals of importl. Thus, it appears that
Shri Hanif, in a pre: lpla_tmeci manner, had connived with Shri Asif for
managmng wmpamcs in China. From tHese companies In China
undervalued goods rWEI'E rc:u.ted to India and imported in dummy
companies managed b}r Shiri Asif,

i1i In the present case the role of Shri Hanif Kapadia in respect of import
of gocds in name nf M/s Skyhlue International Trading Company,
remains same as hasﬂ:.aecn described in above paras. It appears that Shri
Hanif has done an af:t rendering these goods liable for confiscation and
has knowingly concernt:d himself in removing, depositing, harbouring,
keeping, concealing, selhng and dealing with Prohibited goods i.e. Toys and
other mis-declared g@nds imported by M/s Skyblue International which
resulted in contrawntmn oi the provisions of Customs Act, 1962 and niles
made there under and thus, he has made goods lable to confiscation
under Section 111 of the Customs Act, 1962 and has also rendered himself
liable to penally under Section 112{a) and 112(b) of Customs Act 1962,

iv It appears that Shri HEtIl}f was managing the firns M /s, AH International
Trading Co. Limited, and M/s. HK Longcheng Trade Co. ete. in China from
where mis-declared gﬂods were being sent to India including the imports
done in the name of ]M;‘s Skyblue International Trading Company. I
further appears that t'tle Bills of Entry filed for goods of these companies
did not reflect the cml-rect entries and entries were manipulated by Shri
Baldev and/or Bhri Asif. Since Shri Hanif was managing these firms, such
manipulation of entrtes cain not occur without his knowledge. Hence it
appears that he hasfl Enowingly and intentionally made/signed/used
and/or caused to be made/signed/used the import documents and other
related documents Whlch were false or incorrect in material particular

|i
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such as description, value etc., with mala-fide intention, therefore Shr
Hanif Kapadia is liable to penalty under Section 114AA of the Customs
Act, 1962,

Role of Shri Samir Sharma b

ii.

i,

iv.

vi.

vii.

Shri Samir Sharma, G-Card holder in Customs Broker firm M/s. Al Cargo
Services [CB License No, ANUPM4678FCHOO01) haiched a conspiracy with
Shri Baldevsinh Vala, Shri Asif and other associated of the summgling
cartel to import mis-declared/ restricted/ prohibited/ undervalued goods
as highlighted in Tahle 3 to the subject SCN.

Shri Samir Sharma assured Shri Baldevsinh Vala for clearance of import
consignments of offending goods from Customs. Neither the importer firm,
nor their authorised representative provided the import documents to Shri
Samir Sharma but the same were given to him by Shri Baldevsinth Vala,
the forwarder who was not at all authorised by any of the importer firm.
During investigation, most of the aforementioned IEC holders were not
found or found non-existing. This clearly indicates Shri Samir Sharma has
never met the IEC holders and hence verification of genuineness of the IEC
holders was not done by him through his reliable sources, It is admitted
fact by the mastermind and other concerned key persons that the IEC
holders merely allowed their IECs to the mastermind of smuggling racket
for getting money from him.

Being a customs broker Shri Samir Sharma knew that eway bills were part
of the documents required at the time of exiting the consignments from
SEZ to DTA while granting Delivery. Yet he connived with the smuggling
cartel and submiited Eway Bills with SEZ Customs Authorities having
names of unrelated parties such as M/s. Anjali Enterprises, M/s. Nikunj
Enterprises, M/s. MD, M/s. Sapna International, M/s. ZU International
eic.

It appears that Shri Samir Sharma was getting Rs, 2.5 lakh to Rs. 3 lakh
per consignment in leu of clearance of offending goods like toys requiring
mandatory BIS compliance, mobile phone accessories infringing IPR, by
way of mis-declaration.

From various statements it is evident that Shri Samir Sharma was well
aware about mis-declaration in the import consignment pertaining to Shri
Mohammad Asif Sathi.

In view of the above, It appears that Shri S8amir Sharma has played an
active role in removing, depositing, harbouring, keeping, concealing,
selling and dealing with Prohibited goods i.e. e- Cigarettes. It also appears
that Shri Samir Sharma was an active part of the cartel led by Shri Asif
behind import of mis-declared /undervalued/concealed/countericit goods
as mentiened in Table 3 to the subject SCN,

In the present case, role of Shri Samir Sharma in respect of import of
goods in name of M/s Skyblue International Trading Company,
remains the same as has been described In above paras. Thus, it appears
that Shri Samir Sharma has done an act rendering these goods liable for
confiscation and has knowingly concerned himself in removing,
depositing, harboring, keeping, concealing and dealing with Prohibited
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goods i.e Toys., It alsl:r appears that Sori Samir Sharma has willfuily angl
deliberately mdngf:d into conspiracy of clearance of goods requiring
mandatory BIS, and goods by way of mis-declaration/concealment and
gross undewaluauﬂn By duing such ‘acts and omissions which resulted
in contravention of ﬁhe prmr:s fms of Customs Act, 1962 and rules made
there nnder, he hasimade goods liable to.confiscation under Section 111
of the Customs Act, ,1*962 and has also rendered himself liable to penalty

under Section 112[&] land 112 {b] of Customs Act 1962.

Further it appears thfat Shri Samlr Sharma filed Bills if Entry in name of
IECs of dummy ﬂrms, in¢luding M/s. Skyblue International Trading
Company in this case, for clearance of various offending goods by way of
mis-declaration/concealment/undervaluation. He has also filed incorrect
declarations in Bills of Entry for these consignments in return of monetary
consideration. He his knowingly and Intentionally made/signed/used
and/or caused to be made / signed/used the import documents and other
related documents w;hlch ‘were false or incorrect in material particular
such as description,|value etc., with mala-fide Intention, and it appears
that Shri Samir Sha:ma is also liable to penaliy under Sectionn 114AA4 of
the Customs Act, 19672, /

14.8. Role of Shri Parvej Aiam

i

ii

iii

Shri Parwej Alam W’Eé_b working for Shri Asif and Shri Sarfaraj and was

incharge of their Gudowns in Bhiwandi. He was arranging for unloading of .

containers arriving :t'mrn various ports like Mumbai, Mundra etc. to the
warehuusesfgodowné in Bhiwandi. He was aiso coordinaling with Shri
Baldevsinh for det&ulé ol Trucks/containers departing from Mundra to the
godowns. Based on rmstructmns of Shri Asif, he was also dispatching
impoited goods mcludmg e-cigarettes and Toys to various domestic

customers. } 1|

It 18 evident that hr:lj was mvolved in transportation of e-cigarettes in
container bearing nulmber TLLU4615892  which Ieft Mundra on
28.03.2022 in truck ‘numher GJ12 BV0OB10. On instructions of Asif, heé
reached ICD Sachln,' Surat. From this container TLLU4615592 107
cartons ol e- c1garettes along with the other items were recovered. He had
also involved himself in handlmg the imported e-cigarettes in the past also
lLe. first conmgnrnent; ulaf 125 carton e-cigarettes in July 2022 and second
consignment ol 140 g:artons of e-cigarettes in August 2022, Qut of the
second consignment pertmnmg to August 2022, 12 cartons of e-cigarettes
were kKept hidden in at Godown No, 6 and 7, Madvi Complex, Anjur Phata,
Narayan Talpatri Ehmrand1 which was seized under panchnama dated
01/02.09.2022 by DRI Zonal Umt Mumbai. It further appears that being
incharge of gadowns of Shri ﬂsxf and Shri Sarfaraj, he was the main person
who was aware a't::(:-ut all the mis-declared/concealed /restricted and
prohibited products bemg imported by the cartel led by Shri Asif.

Hence, it appears that Shri Parwej has assisted in sumuggling of e-
cigarettes in violation| of provisions of Prohibition of Electronic Cigarettes
(Production, Manufacture, Import, Export, Transport, Sale, Distribution,
Storage and Adwrﬂseﬂmnt} Act, 2019, in as much as he played an active
role in removing, dép-::smng, harbouring, keeping and dealing with

|
i
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Prohibited goods i.e. E- Cigarettes in India.It also appears that Shri Parwej
was well aware and had handled the unloading and dispatch of all mis-
declared fundervalued/concealed /counterfeit goods as mentioned in Table
3. i

In the present case role of Shri Parwej Alam in respect of import of
goods in name of M/s Skyblue Intermatiomal Trading Company,
remains the same as has been described in above paras.

Thus, it appears that Shri Parwej has done an act rendering these goods
liable for confiscation and has knowingly concerned himself in removing,
depositing, harboring, keeping, concealing and dealing with Prohibited
goods ie Toys. It also appears that Shri Parwej has wilifully and
deliberately indulged into conspiracy of importing and clearance of goods
requiring mandatory BIS, and goods by way of mis-
declaration/concealment and gross undervaluation. By doing such acts
and omissions which resulted in contraveniion of the provisions of
Customs Act, 1962 and rules made there under and thus, he has made
goods Hable to confiscation under Section 111 of the Customs Act, 1962
and has also rendered himself liable to penalty under Section 112(a) and
112 (b) of Customs Act 1962.

Role of Shri Dirgesh Dedhia

(i)

(i)

Shri Dirgesh Dedhia is propricter of firm M/s Exemplar Trading. It
appears that in lieu of getting casy money he allowed Shri Ast to import
goods in his firm.

Shri Dirgesh also used to supervise the crossing of containers after
clearance from Mundra SEZ mndicating that he was well aware about the
nature of misdeclared goods in the consignments.”The crossing was
apparenily done to evade detection and tracking by enforcement agencies
as per version of Shri Baldev. Thus, it appears that Shri Dirgesh was fully
aware of the nature of mis-declaration/concealment/undervaluation in
such consignments and thus was a partner in crime with the gang of
smugglers led by Shri Asif. He was part of the gang led by Shri Asif and
comprising of Shri Tahir, 8hri Baldevsinh, Shri Sarfaraj, S8hri Hanif, S8hri
Gaurav S8ahay and Shri Sarnir Sharma. He had also gone on a trip to Dubai
with these gang members to explore business opportunities. It appears
that he had full Imowledege about activities of this smuggling cartel and
also about the imports being done in the name of dummy firm Skyblue
International Trading Company.

{iii)From above, it appears that Shri Dirgesh has done an act rendering these

goods liable for confiscation and has knowingly concerned himself in
removing, depositing, harbouring, keeping , concealing, selling and dealing
with mis-declared goods including prohibited goods ie. itoys being
imported in the name of M/s. Skyblue International Trading Company
which resulted in contravention of the provisions of Customs Act, 1902
and ruies made there under and thus, he has made goods liable to
confiscation under Section 111 of the Customs Act, 1962 and has also
rendered himself liable to penalty under Section 112{a) and 112 (b} of
Customs Act 1962.
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14.10.Role and culpability of 8hvi Gaurav Sahay

* Shri Gaurav Sahay ;ai.ras an active member of the, smuggling cartel bemg
led by 8hri Asif. He Was an active meimber of Whatsapp Group “Mm”, He
was also into the busimess of lendmg dumimy IECs to Shri Asifas is ewdc:n
from chat wnvcrsatmns in the group. From Chats, it is evident that he
had forwarded IEC D;f “Global Timpex” to Shri Asif: He is also seen to br}*
suggesting use of IEC{ of “Exemplar Trading” in the chats, In chat messages
of whatsapp group “Mm Gauray Sahay is actively asking details of BLs of
consignments being F11111:n::+rtiecl by Asif and about details of “Notify party”
that should be mentmned in the documents,

s Heing active member of whatsapp group “Mm”, Gaurav Sahay was also
\ privy to plans regardlng import of prohibited goods such as e-cigarettes;
restricted goods such as Toys; counterfeit mobile accessories ete. and
other undervalued/mis-declared goods. Shri Gauray Sahay was alsc
receiving monetary bﬂl‘lﬁ‘ﬁt"’: from Shri Asif and Shri Tahir had cleariy
' mentioned that he had given Rs 1,00,000/- to Shri Gaurav S8ahay for his
work in clearing gnods pertaining to Asif,

= Hence it appears thag Bhri Gaurav Sahay is an active assoclate of cartel of
smuggling of prohil-%r'ited iten e-cigarettes and other offending goods
imported illegally at Mundra port by way of concealment and mis-
declaration likc toys! re.qumng mandatory BIS compliance; and/er other
goods involving gross Iundervaluatmn as mentioned in Table 3.

* In the present case r'ole of Shri Gaurav Sahay in case of import of goods
in name of M/s Skyl?lue Iaternationa: Trading Company, remains same
as has becn deacand in above paras. Al the acts done by him as
described above are m contravention to the provisions of Customs Act,
1962 and rules made there under. Thus, it appears that Shri Gaurav
Bahay has done an E:.fli?.t rendering these goods liable for confiscation and
has knowingly concélned himself in removing, depositing, harbouring,
keeping , concealing 2nd dealing with Prohibited goods i.e. Toys and other
offending goods which resulied in contravention of the provisicns of
Customs Act, 1962 and rules made there under and thus, he has mads
goods liable to conﬁs!::atmn under Section 111 of the Customs Act, 1962
and has ailso renclerefi himself Hable to penalty under Section 112(a) and
(b) of Customs Act 1952

* He is also involved ini manipulation of documents by was of mentioning
“Notify Pariy” in namei of dummy firms, being managed by Shri Asif one of
which was M/s Skyblue International Trading Company. He is also seen
to be actively managing the BLs of the consignments imported by Shri Asif,
In these IECs mr.,ludigng M/s Skyblue International, Bills of Entry having
wrong declarations E11‘1 document for ensuring clearance of various
oifending goods by way of mis-declaration / concealment/undervaluation
have been filed. It appears that he has knowmgl}r and intentionally
made/sigiied /used andfm‘ caused to be made/signed/used the irnport
documents and Dther related documents which were false or incorrect in
material particular such as description, value etc., with mala-fide
intention, therefore Shn Gaurav Sahay is also lizble to penalty under
Section 114AA of the Cust,ums Act, 1962,
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14.11, Role and culpability of Empezar Logistics

[1] Statement of Shri Akash Desai, General Manager of M/s. Empezar

1
1

{

Logistics Pvt. Ltd. was recorde.d cm 08.09.2022. In his statement Shri
Akash has stated the entire pmcess of clearance ‘of import goods for DTA
sale. - !|

(#) Shri Akash Desai cxplained that Empezar Logistics had generated Sub-

login ID on 8EZ Online portal and allotted the same to Shri Samir Sharma,
(iCard Holder, CHA Firm AL Cargo Logistics for {illing of Bill of Entry for
warehousing and DTA Clearance for all firms mentioned in Table 3 io

subject SCN. l

| (ii)However, it is evident that there is no provision under SEZ Act orvRules

thereunder regarding creation of sub-id in the name of CHA. It is the
responsibility of the S8EZ unit to file correct declarations in Bills of Entry.
However, it appears that they have used the name of Customs Broker to
shift thelr responsibility and to avoid interception from enforcement
agencies. It was noticed that M/s. Empezar Logistics Pvt. Lid. in
connivance with the Customns Broker have arranged for filing the Bills of
the Entryv not only for the present consignments but also for other import
consignments of the present cartel. It was revealed that M/s. Empeczar
Logistics Pvt. Lid. had approved the Check list of the imported goods after
filing of the same by Shri Samir Sharma. Therefore, M/s. Empezar
Logsitics cannct escape from their involvement in the name of creating
sub-id in the name of CHA. Such a practice is not at all autherised by law.

(iv) Reference is drawn to Regulation 22 of Special Economic Zones (Custors

Procedures) Regulations, 2003:
Regulation 22. Sale of goods by a zone unit in domestic *jian]ﬁ"area.—

(1) The zone unit shail be aliowed to sell goods manufactured or produced
in the zone unit including reject waste, scrap remnants and by-products
arising out of such production, in the domestic tariff area on payment of
customns duty in terms of clause (b of section 76F of the Act.

{2} The zone unit engaged in trading activities shall be allowed to sell
imported or indigenousiy procured goods in domestic tariff area on payment
of duty under clause (b) of section 76F of the Act subject to the condition that
the zone unit has achieved positive Net Foreign Exchange Earning
cumulatively at the time of making sale in domestic tariff area and such sale
of goods shall be allowed to the extent that Nei Foreign Exchange Eamning
of the unit remain positive.

{3) Domestic tariff area unit intending to buy goods from the zone unit shall
be reguired io file bill of entry for home-consumption giving therein compiete
description of the goods such as make, model number, serial number,
specification, alongiwith invoice and packing list with the customs officers in
the zone.

{4} ththhsmndmg anything contained in sub-regulation (3), the bill of entry
for home consumption may also be filed by the zone unit on the basis of
authorization by buyer located in domestic tariff area.
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From above regulations, it is crystal clear that there is no provision to
create sub-id in namle of CHA. Any such practice is without authority 011'
law. Further the Wé:ehouamg Unit capnot shed its own I‘ESpDIlSlhlllllES
while filing correct dgclaratmns in Bill of Entry on the pretext that the CH

firm has filed the Bill ic:f Entry. Further Shri Samir Sharma in his statemezi
did. 08.09.2022 staééd that the checklist for Bils of Entry filed by him are
duly approved by Empez,ar Logistics before filing of the sarme. 1

Hence it appears that Empezar Logistics is responsible for {iling incorrec
details in the Bill a:;-f Entry filed in name of M/s. M. M. Enterprises
pertainimg to the s&ud] container. Further as per above regulations the Bili
of Entry filed for DTA clearanceshould be having complete description of
the goods such as make, model number, serial nuinber, specification,
Since in this case tﬂe DTA client was not filing the Bill of Entry and
because the warehoffbmg unit was getting the Bill of Entry filed using its
own id/sub-id, hencé the onus for filing correct declarations of the goods
in: the Bills of Entry falls. on the warehousing Unit. It appears that Empezar
Logistics have failed % discharge their responsibility in this regard which
had led to clearance c;f mis-declared /undervalued / prohibited goods.

Further it was noticed during investigation that some of the Import
consignments of ﬁI‘l‘ELES mentioned in Table 3 were being DTA cleared in
same Containers wit;lémut destuffing at the warchouse of M/s. Empezar
Logistics Pvt. Ltd. As|regards the import consignnents of M/s. Skyblue
Infernational Tradlng Company, it was noticed that the import
Consignments covered under under Warchouse Bill of Entry 1011567
dated 29.08.2022 and 1011568 dated 29.08.2022 and corresponding DTA
Bills of Entry No. 2[}13042 dated 30.08.2022 and 2013044 dated
30.08.2022 for the Containers hearing Nos. DFSU7686560 and
TEMUBS05123, respectlvel}r However, it appears that Empezar Logistics
had removed the Impurt consignments without destuffing of the same in
their warehouse. Hence, it appears that M/s. Empezar Logistics Pvt. Lid,
had fajled to destuffj the entire goods In the said consignment at its
warehouse and thus! failed to discharge the obligations entrusted on it
under SEZ Act and ruales thereunder.

Further investigation has revealed that large numbers of mis-declared and
undervalued conmgnments having restricted/prohibited/IPR violating
goods were cleared into DTA from Empezar Logistics by the cartel led by
Shri Asif and other n"!}.gembers as mentioned above, In the present case of
import of goods in nai:ne of M/s. Skyblue International Trading Cornpany,
role of M/s Empezar LGgIStLCS remains the same as has been described in

above paras. l

Thus, it appears that IEmpezar Logistics have done an act rendering these
goods liable for conﬁscaﬁon and has knowingly concerned himself in
removing, depositing, Jharbnurmg, keeping, concealing and dealing with
Prohibited goods ie. 'iToys It also appears that Empezar Logistics has
willflly and dehberatcly indulged into conspiracy of importing and
clearance of geods reqmrmg mandatory BIS, and goods by way of mis-
declaration/ concea]ma?nt and gross undervaluation. By doing such acts
and omissions whlclfz resulted in contravention of the provisions of
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goods liable to confiscation under Section 111 of the Customs Act, 1962
and has also rendered himself liable to penaity under Section 112(a) and
112 (b) of Customs Act 19632. 4.4 |

%. It also appears that M/s. Empezar Logistics lent their ID to CHA Shri
Samir Sharma for filing of incorrect Bill of Entry No 2013042 and 2013044
both Dt 30.08.2022 pertaining to Rajyog Enterprise for without authority
of law. Incorrect description and values in Bills of Entries and wrong
declarations were accordingly filed for ensuring clearance of various
offending goods by way of mis-declaration/concealment/undervaluation. |
It appears that M/s.Empezar logistics has knowingly and intentionally %
made/signed/used and/or caused to be made/signed/used the import
documents and other related documents which were false or incorrect in
material particular such as description, value ete,, with mala-fide
intention, therefore they are liable to penalty under Section 114AA of the

L { Customs Act, 1962.

| 14.12. Role and culpability of Shri Vipin 8harma, then Preventive Officer,
| Mundra SEZ. .
! i

During investigation it was noticed that M/s. Skyblue International Trading
Company had imported total 05 import consignments, however, they have filed
i| Bill of Entry No. 2013047 dated 30.08.2022 for the goods imported through
| Container No: YMMUGB620747. It appears that Shri Vipin Sharma had submitted
his examination report in respect of the import goods covered under Bill of Entry
No. 2013047 dated 30.08.2022 in compliance to the examination order placed
by the appraising officer. During examination of the goods pertaining to the said
ﬁl container gross mm-declaratmn in respect of quantity and value were noticed -
| during examination thereof. Shri Vipin Sharma submitted the examination .
report for both the import consignments as under;

| Customs Act, 1962 and rules made there under and thus, he has made
|
|

Examination Order:-

“Check the goods, Inspect the lot. Check description, Qty., w.r.t. Invoice and P/L” :

Examination Report |

“Examined as per SEZ Norms, Examined the goods. inspected the Lot. Checked i
| description, Qty, w.r.t. Invoice and P/L°

During examination of the goods, gross mis-declaration in respect of quantity
and value of the goods were noticed. Also total 252000 earphones were found in .
the impiort consignment which were not declared by the imprter at the time of
filing Bill of Entry for the same. It appears that Shri Vipin Sharma, the then
Preventive officer had not examined the goods in spite of specific directions given
' by the assessing officer on the system, as offending goods and mis-declaration
| of quantity, value was noticed, :

. From the facts discussed in foregoing paras, it appears that by not carrying out
. proper examination of subject consignments, Shri Vipin Sharma had submitted
| “the examination report without verifying the actual details/description of the
i goods whereas, in consequent examination the goods were found mis-declared
E in respect of quantity, description and value thereof which show his negligence
| towards his duty. Such act of omissions and commission on the part of Shri

! I
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Vipin Sharma rendered 48;2}0 EX&‘LIEEE book, 74552 mobile back cover, 252000
carphone, 483381 pcs temper ed | glass havmg total market price of Rs.
22,33,64,360/-, liable to conﬁsraucn under Section 111 {f) and 111{my) of the
Customs Act, 1962, Thc;refure it iappcar-:x that Shri Vipin Sharma, then
Preventive Officer, Customs House, Mundra has rendered hijrgself liable to
penaity under Section 112{(a) of the Custom'-; Acti, 1862,

15. In view of ahmni., a shnw Cause Notice F.No. GEH}'.&DJ!COMM!
568/2023-Adjn dated 3{1 :08.2023 was issued to M/s Skyblue International
Trading Company (IEC Na. iFJDPSM—E 1P} and others, made answerable to show
cause In writing to the Pr. Cummissmner of Customs, Customs House,
Mundra, wherein it is proposed as to.why:-

{i) The assessable value of total 1265541 pes of Tempered /[toughened
glass classified under HSl !CDdE ?DD?EQD should not be determined as Rs.
35,72,16,200/ -under Rule’Q of the Customs Valuation (Determination of Value
of Imported Goods) Rulnes!i 2007 and the applicable Custorns Duty of Rs,
13,38,48,910/- should not! be demanded under Section 28(4) of the Custnms
Act, 1962, as given in ﬁnnémreﬂ to this notice.

fii) The assessable value of total 106802 pcs of Mobile back cover classified
under HS Code 39269099, shmﬂd not be determined as Rs. 2,66,12,060/-under
Rule 9 of the Customs Valuauoﬂ {Determination of Value of Imported Goods)
Rules, 2007 and the apphcable Customs Duty of Rs. 99,71,539/- should not be
demanded under Section 28[4] of the Customs Act, 1962, as given in Annexure-
A to this notice. .!

(111} The assessable valuf: of total 1886000 pes of Earphone classified under
HS Code 85183020, shnuld! be determined as Rs., 25,73,40,000/- under Rule 9
of the Customs Valuation [Determmauon of Value of Imported Goods) Rules,
2007 and the applicable Lustoms Duty of Rs. 11 ,31,26,664/- should not be
demand under Section 28[4} of the Customs Act, 1962, as given in Annexure-A
to this notice. ;

(iv} The assessable Value of total 13700 pcs. of Exercise Book classified
under HS Code 48202000, Eshould be determined as Rs. 30,16,700/-under Rule
9 of the Customs Ualuatmm[[)ete rmination of Value of Imported (Goods) Rules,

2007 and the applicable ;Customsi Duty of Rs. 7,33,661/- should not be
dermanded under Section 28{4] of the Customs Act, 1962, as given in Annexure-
A 1o this notice. i
(v) The assessable *.ralue of total 20880 pcs of Hair Straightener/Hair
Tritmmer classified under I—IS Code 85102000, should be determined as Rs.

1,12,80,000/-under Rule 9 éf the Customs Valuation (Determination of Value of
Imported CGoods) Rules, ?DD? and the applicable Customs Duty of Rs.

49,58,680/- should not be demanded under Section 28(4} of the Customs Act,

1962, as given in Annemre—ﬁ to this notice.

{vi) Bince the goods mﬂntmned at para (i) to (v) above have been found mis-
declared in respect of dcscnphon guantity, value thereof hence it appears that
these goods are liable for canfiscation under Section 11 1 {fl and 111{m} of the
Customs Act, 1962,

(wii), Total 129000 Toys (Cactus, Pop up toys] failing under HS Code
95030010/ 95030020 found' concealed in the import canmgnments pertaining to

-
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Container No. SEGU4596469 and was grossly mis-declared as Plastic Chocolate
Mould (Misc item non popular brand) having market price of Rs. 2,50,50,000/ -
imported under Bill of Lading No. which appears to be in violalion of the
provisions of Condition 2 of Chapter 95{being the offending goods, should not
be held liable for confiscation under Section 111(d), 111{f), and 111(m) of the
Customs Act, 1962, as mentioned in Annexure-B to this notice.

15.1. Further, vide the said Show Cause Notice F.No. GEN/ADJ/COMM/
568/2023-Adjn dated 30.08.2023 penalty has also been proposed to impose
upon following persons:-

Tahle-10

Sr. | Name Penal provisions nnder Customs
No. Act, 1962

iy 2 {3} (4 {5 (6)

1 M/s. Skyblue International Trading 112(a) 112(h) 114A 114[AA}

Company
2" | Shri Asif Sathi (Beneficial owner of | 112(a) | 112{b) | 114A | 114{AA)
the import goods)
3 Shri Sarfaraz Kamani (Beneficial | 112(a) | 112{k) | 114A | 114{AA)
owner of the Import goods)
4 | Shri Tahir Menn (Associate of 112(a) | 112} |- 114(A4)
‘ beneficial owner
1 5 Shri Parvej Alam (Associate of 112{a) 112} --- -
3 beneficial cwrer) st
& Shri Baldevsinh Vala Assocdiate of 112(z) 112(kj - 114[{AA)
beneficial owner
7 Shri Samir Sharma, G-card holder of | 112(a)} 112{b) -
the Cuostoms Broker firm M=, Al
Cargo Services [who filed Bills of 114AA)
Entry for the import consignment]
g Shri Gaurav Sahay {Associate of 112(a) | L12(0) |- 114{AA)
heneficial owner)
9 Shri Dirgesh Dedia (Associate of | 112(a) | 112(b) | -
beneficial owmer)
10 | Shri Hanif Kapadia [Associate of 112(z) | 112} |- 114{AA)
beneficial owner)
11 | M/s Kalpana Exim 112(a) | 112() |-- 114{AA)
12 | M/s. Empezar Logistics Pvt Lid, 112(a) 112(b) 117 114(AA)
13 Bliri Vipin Sharma 112(a) - -—- ---
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DEFENSE sUBMIss'mH-
16.1. 8hri Samir Sharma, G Car«i Holder of the Customs Broker firm M/ s

, F. No GEN/ADJ/CO¥NM /568/2023-Adjn-O /o Pr, Commz- Cus-Mundra
! 'DIN : 2024087 1MO00002782C1

AL Cargo Services {Naticee-ﬁ} have submitted their reply dated 11.07. 20241
16.07.2024 and 02.08. 2(?24 against impugned SCN, wherein they interalia

submitted as under: ;

(i)

(ii)

{i1i)

{iv}

(vi)

(vii)

{viii)

(ix)

(=)

(xi)

(i)

i
that the allegahnns are SDIEl}T based only on the statements of Sh.
Baldevsinh dated] 09.12.2022 and Sh. Dirgesh Dedhia dated
22.11.2022. i

thatheisa G Card;Hnlder since 2014 and has been working at Mundra
port since 2015 urﬁder Customs House Agent, M/s A.L. Cargo and the
primary work of the Noticee was only o provide Forwarder Services and
Custom House ngnt Bervices to the importers.

That the Noticce a(]:ted as a Forwarder for M/s. Skyblue International
Trading Ccmpanyggfor the consignment imported vide Container No.
YMMU6620747. |

that they admittedijr, did not provide any services for the Container Nos.
TGBU7700478, TEHUS‘!-SS'?ES?, SLAUB018822 and SEGU4596460
however, in fact it }iras noticee who provided the information of the said
consignments to DRI vide letter dated 05.09.2022,

i)
Admittediy, the whole case made out by the DRI is solely on the baSls of
the information pmwded by the Noticee on two dates, 01.09.2022
[through whatsapp c:ali] and 05.09.2022 (through cmail]

The DRI has dellb-::rai,el_',r tried 1o hide the pertinent role of Empezar
(CF3} and the Custom oificials played in the examination and clearance

of the said canmgnments
I

that the main role regardmg the actual physical examination of goods is
carried out by the;i! Emepzar and the Customs Officials and not the
Noticee. Further, tl'?1:f:rc is no procedure/requirement for the forwarder
fo physically examine the goods at any point of time.

The Bills of Entry was filed under self by the importers and the CFS, i.e.,
Empezar acted as their CHA, therefore the importer.and the CFS were
solely responsible fu;::'r the clearance of the said goods.

As per the SEZ Act, /2005, r/w SEZ Rules, 2005, CBLR Rules or Customs
Act, 1962, at no pu::rlint of time the Noticee was supposed to check the
goods physically at L.Eiln}? stage of clearance. Further, there are admittedly
handwritten examination reports of the Custom Officials confirming
that the goods in th=|: consignment were as declared in the said B/Es.

No cvidence has br:en brought on record to show that the Noticee had |

prior knowledge abrgiut the alleged wrong doing except for the staternent
of one Sh. Baldev which the Noticee is challenging in this reply.

that the Noticee Wﬂé not part of or had any prior knowledge about the
alleged smuggling, l

that the Noticee was admittedly not part of any incriminating whats app
group mcluding the alleged "MM group” in which all the master minds
including, Shri Vald Baldevsinh were present. Hence, this further re-
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enforces the fact that the Noticee did not have any prior knowledge
abont the goods in the said consignments.

(xiiij Transporter accepls that all documents regarding the eway kill were
provided by either, ShriVala Baldevsinh or one Mr. Apple from his office.

(xiv) admittedly, no statement of Mr, Apple has been recorded by the DRI tall
date.

(xv)  Hence, in absence of any documents being provided by the Noticee with
regards to the destination of the alleged goods, it cannot be alleged that
the noticee submitted or was even aware of the eway bills and hence
under no circumstances could have connived to allegedly connive with
the master minds.

{xvi) that the DRI has failed to bring on record under which provision is the
Forwarder/CHA were liable to submit Eway bills and are responsible for
the authenticity of the same.

[xvii] admittedly, as per the DRI's own affidavit, the allegations levied by Shri
Baldevsinh Vala are only verbal and the DRI does not have any
documentary evidence to prove the same. Hence, no role of the Noticee
is made out.

(xviil) Allegation regarding receipt of Rs. 2.5 lakhs to 3 lakhs per consignment
1s incorrect.

(xix) That the documents not provided along with the impugned 8how Cause
Notice and hence are requested to be provided before the adjudication
of the said Show Cause Notice

(zx}  that they on repeated occasions and vide various letter'a highlighted the
fact that incorrect RUD No. 3 has been provided. Further it is submitted
that RUD 12, BUD 30 and RUD 91 has also not been provided till date.
Hence, it is submitted that the said RUDs be provided at the earliest
before the adjudication of this matter and for which they will be highly
obliged.

(xxi} that the onus of proof was on the DRI to show that the Noticee had mens
rea/ prior knowledge about the alleged smuggling. It is re-iterated that
noticee only actéd as a forwarder that too for only 8 consignments.
Further, the allegations are solely on the basis of one Shri Vala
Baldevsinh and preventive officer Sh. Vipin Sharma, Preventive officer,
without bringing any supporting evidence in regards to the same.

(¥xii) it is no longer res-integra that the statement cannot be the sole basis on
which penally can be imposed on the noticee,

(zxiii) In the present case, there is no element of mens rea or conscious
knowledge which can be attributed to the CHA. The investigation carried
out by the CBI and other facts reveal that the CHA acted bona fide and
merely facilitated the imports on the strength of the documents which
were handed over to him by the importer. There is no sufficient material
on record to show that the CHA was actively involved in the fraudulent
availment of the exemption by the importer, warranting levy of personal
penalty. Therefore, we do not find any ground to interfere with the
findings of the Tribunal vis- A-vis the respondent.
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(xxiv] The Revenue has fa_ﬂed to establish against the appellant that he has

()

omitted to do any a{:t whmh act or omission would render the such gnnds
liable to CGIIﬁSLdtT.DIl The' Revenue has further failed to establish thsa
fact that the appella:ﬂt abats the doing omission of the act which woulél
render the goods hiahle for confiscation.

Provide Cross Exmman-:}n or deny the cross examination after passing
a detailed speakmg order hefore the final adjudication of this matter.

(xxvi] Therefore, the 1mp§ugnecl SCN dated 30.08.2023 .insofar as the noticee

is concerned is liable to be set aside.

16.2. M/s. Kalpana Exun, have submitted their reply dated 15.07.2024
against impugned SCN, wl}ercm they interalia submitted as under:

(i)

(i)

{i1i)

{iv)

(v}

That the entire 1nvestigauun was carried out behind the noticee’™s back
inasmuch as DRI never gecorded their statement before making
allegation qua goc:-ds imported by M/s Skyblue International Trading
Company. Hence, no inculpatory statement is relied against them.

1
That there is not a !smgle lota of evidence implicating the noticee in the
alleged offence. [ i

That the notice doc; not bring out any ¢vidence to show that the noticee
were not part of ang} whatsapp group. Hence no omission or commission
that alleged rcndcred goods lrable to confiscation under section 111 can
be attributed to Lhem

Insofar as preparmg invoice is concerned, there is no evidence {o show
that the noticee hacl any prior knowledge about the actual nature of
goods imported b}r |the iinporter. Thercfore, the noticee is not liable to
penally under Sectmn 114AA of the Customs Act, 1962,

Therefore, the noucee requested to croas examine of other noticees so
as to enable them t-:: eslablish thal they are innocent.

16.3. M/s. Baldevsinh ‘Va%a have submitted their reply dated 15.07.2024
against impugned SCN, whcrem they interalia submitted as under:

(i)

(i)

(iii)

(iv}

(v}

That no Bill of Entry was filed in respect of 04 out of 05 containers and
that he did not recewe any documents from Shri Asif for handing them
over to Shri ’*':‘amm Sharma for filing the Bills of Eniry. As regards
Container No. YMMU6520?4? covered by DTA Bill of Entry No. 2013047
dated 30.08.2022 hls role was Iimited to transportation from Mundra
SEZ (M/s. Empezar Logistics Pvt, Ltd.) to a local godown at Mundra and
informing ERT ahou:; the same.

|
That forged/ fahnca—:lted / manipulated documents were given to him by

Shri Asif, { i

-

That it is wrongly a'_llleged that he ensured customs clearance.

The notice does 111::-'1:i pinpoint any particular Bill of Entry filed by M/s,
Skyblue Internatmnal Trading Company for which he manipulated the
description and value in Biil of Entry,

That he did not have knowledge about the requirement of BIS
compliance and he had only passed over the message received from Shri
.l
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{vii)
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Samir Sharma, Custom Broker. That he has not rendered the goods
ligble for confiscation under Section 111 {f) and Section 111(m) of
Customs Act, 1962. Hencee, he is not liable for penally under Section
112{a) and Section 112(b) of Customs Act, 1962.

All the documents were in possession of Shri Mobammad Asif Sathi and
were received from him for passing them over to Shri Samir Sharma,
Custom Broker for preparing the Bills of Entry. Therefore, he had no
means to verify the correctness in any material particular. Hence, he is
not liable for penalty under Section 114Aa of the Customs Act, 1962,

That Whatsapp chat cannot be read as evidence without mandatory
certificate under Section 138C of the Customs Act, 1962. Hence, he is
not Hable for penalty under Section 112{a), {b) and 114AA of the
Customs Act, 1962,

16.4. M/s. Shri Dirgesh Dedhin, have submitted their reply dated
05.08.2024 against impugned SCN, wherein they interalia submitted as under:

(i)

(i)

(iv)

that he was interrogated by the depariment and the questions posed
before him were only with respect to the alleged import of e-cigareites.
The department did not pose any question with respect to alleged mis-
declaration of and undervaluation of imported goods like exercise book,
Hair Trimmer, Back Cover, Tempered Glass etc. 1t is submitted that the
Noticee was only the proprietor of M/s. Exemplar Trading and has no
connection with the alleged import took place in the name of M/s.
Skybiue Internationial Trading Company. Therefore, he cannot be made
liable for mis- declaration and undervaluation of the imported goods.

that the allegation of mis-declaration will be sustained if e-cigarettes
found from the containers. In the present case, admittedly, no e-
cigarettes were found from the containers and therefore, there the
allegation of the department is not sustainable. Further, the department
has not produced any evidence to demonstrate that he was involved in
alleged mis-declaration and under valuation of imported goods in
dispute and thus, penalty should not be imposed on the Noticee.

that it is not the Department’s case that he had played any role in
placing the order or contacted the supplier for any purpose, arranging
the shipment etc., negotiation with the supplier, remitting payment to
the supplier, filling of Bill of Entry. Basis which, the proposal for
imposing penalty on him is baseless and devoid of any merits. Further,
the department has also produced any evidence to show that he was
aware about the contents which were alleged to be ordered from the
supplier. In such circumstances, it is only the person who has mis-
declared and undervalued the goods while filing the bill of entry is
responsible for the alleged offence and the Noticee cannot be made liable
for imposition of penalty under the provisions of the Customs Act, 1962.

In fact, in the statement dated 09.12.2022, Shri Baldevsinh
categorically stated that the role of Shri Dirgesh Dedhiya was hmited to
lending his IEC in the name of M/s. Exemplar Trading. In such
circurnstances, the question of imposing any penalty on the Noticee in
the present case would not arise at all. Further, itis a settled principle
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f
|
of law that lendmig of IEC is not illegal and the same is not prohibited
under the provisions of the Customs Act, 1962, i

that the department has not produced any evidence to the fact that the
Noticee received ia;mj,r oiher amount apart from the aforementioned
consideration. It {s submitted that thc Noticee has not received any
additional amount which shows that the Noticec gain any additional

benefit and had aEﬁy knowledge about the mis-decldaration in respect of

the imported gnmis. Further, it is not the case of the department tha;t
the Noticee recr:ivi?id any amount over and above the amount fixed for
loading and unIoaﬁ.ing of the carton. Inn such circumstances, the notice
should not be made liable for imposition of penalty under section 112

(2) & () of the ﬂct?

That he did not |E actively or knowingly involved himself in alleged
smuggling of goodé.l or has any reason to believe that the imported goods
are liable to confiscation under Section 111 of the said Act and therefore,
be has not rcndertg:d himself liable for penalties under the provisions of
Section 112(a) a:ac% 112 tb} of the said Act.

In view of the above submissions and cited case laws, he praved that
the allegations and charges levelled in the Show Cause Notice IHay
kindly be dropped fii the interest of justice,

16.5. 8hri Asif Sathi, an{? Mi/s. Skyblue International Trading Company
have submitted their reply dated 05.08.2024 against impugned SCN, wherein
they interalia submitted aslunder:

(i)

(ii)

(i)

(iv)

That the supplier wrongly supplied “Toys” under the guise of “Exercise
Book (Misc itcm noh popular brand} and Plastic cube (Misc item non
popular brand)”. Hejcame te know about such mistake of the supplier
once the DRI :'_nitiate:j inquiry and alieged that the consignment contains
“Toys”, however duei lo lack of BIS certificate, the same cannot be allowed
to be imported into India.

that there was no c;f‘-!g::casinn or opporiunity for him to have access the
goods 50 as to ascerfain the correciness or otherwise the contents of the
documents sent by i:he supplier. In such an event, it is unreasonable to
allege that he was f?volved in the alleged wrong made by the supplier
more particularly Wl:ilere there is no cogent evidence to prove that he
deliberately mis-declared description and quantitics of the imported
goods,

that it is not the (:a;sl.e of department that he was in possession of any
documents such astletiers, fax messages or correspondence exchanged
between the foreign Eupp]jer and he, prior to submission of Bill of Entry,
revealing any allege I offence and therefore, he should not be held Hable
for mis- declaration éjf description and quantitics of the goods.

that the importers the no power to open the containers or packages for
examination of th-:!é goods without the permission of the Customs
department. He acteff‘; on the basis of the shipping documents which are
iiled before the Cus?:i:)ms authoritics along with the Bills of Entry and
thereafter he would get an opporfunity to see the consignments physically
at the time of exanﬁii?tion. '

?
I
|

{
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(vi)

(wii)
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that the Noticee/ IEC holder came to know about the alleged
discrepancies upon being informed by the investigating autherity. Upon
realizing the mistakes of the suppliers, the Noticee / IEC holder filed
various letters with the department stating that the supplier wrongly sent
the goods/ loaded excess quantity of goods and such goods may be
allowed to be re-exported. But the investigating authority didn't consider
the request. Copies of the letters filed by the IEC Holder/Noticee stating
wrong supply made by the supplier and/or loaded excess quantity of
goods are attached herewith and marked as Annexure-A.

that the Chartered Engineer possess degree of B-Tech (Mechanical) and
therefore, it is submitted the that he is not the qualified person for
deciding the value of the geods. The value of goods ought to be examined
by a valuer who possess due qualification for such valuation and not by
Chartered Engineer who possess degree in Mechanical Engineering.

Since, in the present case the department has completely failed to
investigate and examine the correct value of the imported goods, the
valuation proposed te be adopted in the Show Cause Notice is completely
baseless and devoid of any merits.

In absence of any incriminating document found from premises of the
Noticee, it should not have been alleged that he has undervalued the
o0ods.

Considering the above facts, it is requested to grant cross- examination
of Shri Kunal Ajay kumar and Shri Bhasker Bhatt (who has examined
the goods for container No. TLLU4€15592 in the case of M.M. Enterprise)
as he wrongly assessed the value of imported goods to bring the correct
facts on record as to the nature of the goods, correct assessable value,
manner of determination of such value etc. Therefore, the Noticee shall
be granted an oppartunity to cross examine the Chartered Engineers in
the interest of justice.

that the valuation adopted by the Department under Rule 9 of the
Customs Valuation {Determination of Value of Imported Goods} Rules,
2007 (herein after referred as the “Rules”) is incorrect and therefore not
sustainable in the eyes of law.

In absence of any allegations for viclation of any provisions of Customs
Valuation Rules 2007, the value declared by the Noticee cannot he
rejected. It is an obligation upon the Revenue to demonstrate with cogent
evidences that the value declared by the Noticee is not the sole
consideration. There is no iota of evidence to show that the Noticee mis-
declared and misstated the value of goods.

that they had paid [ull remittance for the imports made by them.
Inasmuch as the value is true and correct under Section 14 of the said
Act, the same cannot be rejected and redetermined as proposed in the
captioned notice. Further, the Show Cause Notice fails to bring on record
any evidence to show illegal flow back of money to the overseas supplier.
Thus, when the remittance has been paid in full and there is no evidence
of flowback of money, the declared value has to be accepted as true and
correct. '
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[xiii)

(xiv)

(xv)

(xvi)

(vii)

{xviii)
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that the benefima_ry owner is other than IEC holder, then also it is not
considered as J_llcga for Gse of IEC of sther importer under the prmrlsmns
of the Customs Act, il 962. Lrpc:n arTival oF the goods, the Noticee filed bllls
of entry declaring 2111 the dﬂaails as required under the provisions of L—;u;av1
However, due to the mistake of supphcr in some of the cases excess
quaintity of the gocf‘-ds were sent whereas, in some other cases, ﬂ'lt:i.‘
supplier wrongly sent the material which was not even ordered by the
Noticee. Upon reallzing the mistake, that Noticee imm&diatﬂlj!'
approached the custums tin:epartmeﬂﬁ: for re-export of such gnnds

that there is no pm;nsmn under the Customs Act, 1962 which pmhlblts
the use of IEC of some other person by which the person having valid IEC
Number and havmg paid the custom duty is prevented from importing
goods. In view of thc: abeve the Noticee cannot be made lable for the
alleged imparts made in the name of {EC holders.

The Noticee Sllbl’IlltS that the imported goods are to be allowed for re-
exported on such tt:rfrﬂs and conditions as deemed fit. It is submitted that
the imported goods &xcept e-cigarettes are not prohibited goods in India
and therefore, in:fhﬂ;1:::5t1*f_t1'1enL should not confiscate the goods and
conseguently, aﬂowifor re-export of goods.

that the Noticee l-tlas filed various applications inter- alia seeking
provisional releasei'lof the imported goods consequentially sceking
permission for re- export of the goods, however, the Revenue Department
has paid no heed to the request made from time to time which is against
the principics of lawj

that even in the stati:merlt dated 17.08.2023 of Shri Suresh Kumar, the
then appraiser, Mundra SEZ, stated that with respect to earlier cases of
import of toys {Chapter 95) and baby feecing bottles (Chapter 39233010)
without BIS compha?nce declaring them as other regular items of plastic
(Chapter 39) and as a plastic water bottles (Chapter 3924), the .same were
allowed for re- expurl after fine and penalties. In such circumstances, it
is submitted that the Revenue department cannot discriminate the
importers and shr:-uld have allowed the imported goods for re-export. !

It is alleged that the tMobﬁe phone accessories are alleged to be imported
and appear to be mfmngﬂmcﬂt of Intellectual Property Rights (iPRs). The
Noticee denies the smd allegation and submits that the said allegation is
baseless as the depa:tment has failed to allow the right holder to examine
the goods for exanu_t}ahon testing and analysis to assist in determining
whether the goods iare pirated, counterleit or otherwise infringe an
intellectual property | L iright in terms ol Rule 8 of Intellectual Property
Rights (Imported Goc-ds} Enforcement Rules 3007

Therc is no iota uﬂ|1ndcpendent cv1dence to show that he had any
connection with smuigglmg of the alleged goods. In the absence of any
independent emdcnce the Respondent has erred in relying upon the
staternent of other pcr’srms In the following cases, it was held that the
assessec should not be made charge on the basis of co-accused
statements:

f
|
f
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that the goods are not liable for confiscation under Section 111(d), 111(f)
and 111{m). The captioned Show Cause Notice invokes section 111 (d),
111(f) and 111{m) for alleged import of “Toys” whereas for other alleged
imports, the department has irfvoked Section 111{f and 111(m). It is
submitted that the “Toys” are not liable to confiscation as Section 111{d).

that in view of the submissions made herein above, there is no
irregularity committed by them and therefore, the goods are not liable fo
be confiscated and the same are aliowed to be released. As stated above,
the charges of mis-declaration and undervaluation are completely
baseiess and devoid of any merits and therefore, the action of confiscation
proposed in the Show Cause Notice is required to be dropped. Further,
with respect to other Goods like exercise book, Hair Trimmer, Back Cover,
Tempered Glass etc. the supplier has wrongly supplied other material
instead of the goods which were ordered by the Noticee and therefore, the
Noticee immediately upon noticing such discrepancy informed by the
department and réquested for re- export of goads. In such scenario, there
is o intention of the Noticee to smuggle the goods are to act against the
provisions cf law.

It is alleged that the Noticee is the mastermind in the alleged offence and
therefore, he is liable to pay penalty under various sections under the
provisions of Customs Act, 1962. It is pertinent to note that the said
allegation is without any direct/indirect evidence to establish that the he
had any knowledge of the alleged act. In the present case, there were no
evidence/documents placed by the Revenue which shows that the Noticee
had intentionally mis-classified the imported goods and therefore,
penalty cannot be imposed.

]
k]
In the instant case, as submitted above, there has been no infraction of

the law on the part of the Noticee. It is also submitted that in the event
there has been any infraction, the same is completely unintended and
bona fide and without any intent to evade duty. Therefore, there is no
question that the Noticee knowingly teking any undue benefit. Further,
the Noticee has not made any false declaration at any point in time.

The present reply is an interim reply pending the cross-examination of
chartered Engineers above-named. The Noticee craves leave to file further
submissions after conducting cross-examination of the Chartered
Engineers.

In view of the above submissions and cited case laws, the Noticee pray
that the allegations and charges levelled in the Show Cause Notice may
kindly be dropped in the interest of justice.

He requested an opportunity of personal hearing before the case is
adjudicaled,

16.6. M/s. Empezar Logistics Pvt. Ltd., have submitted their reply dated
05.08.2024 and 14.08.2024 against impugned SCN, wherein they interalia
submitted as under:

(i)

The authorities have wrongly alleged that there was no system of creation
of sub-user id-for.the CHA. SEZ online system includes a functionality
tool for the "creation of operation nsers" which includes Customs House
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I

Agent / Customs Eiroker in the 8EZ. This creation of sub-ID is availahle
on the NSDL Database Management Lid. '

The maintaining aythority of the SEZ Online system. It appears that the
authority has not bien awarc of the relevant provisions in the system and
the same has als? not been confirmed/verified with the concerned
department.

The notice as warehnusmg sez unit have taken all necessary prez.autmn
expected from it jand there has been no breach much less any
participation by thelnoticee to the illegal modus operandi adopted by the
CHA. ]
i
The noticec has nnl}ir provided storage services as a licensed warehouse.
The insinuation of breach on part of the notice is entirely premised on
the arboreous presumption that creation of user id was in breach of
procedure prescribéd which as explained is not accurate and correct.

The de-stuffing of goods is the necessitated either for commercial reasons
by the importer and;’ or by the Customs Department for statutory
scrutiny. There is no provision either under the Act or under the Rules/
Regulations framedi thereunder, which require the ‘warehousing SEZ
entity to unﬂatcrall}r / independently destuff the goods warehoused in its
premise: The facts FDf the case on the contrary, reveals that despite a
specific mandate, the Customs Officers had failed to inspect the goods in
question. :j

The notice, as a warehoumng SEZ entity, had no visibility much. less an
active role in the imiport or clearance of the goods. There is not even an
iota of evidence on i‘ewrd fo suggest that the notice had any knowledge
of the modus nperanz:h adopted by the CHA and other persons. The notice
has not been 1n1p11catcd in any of the statements recorded by the
departiment. The case of the department against the notice has been
cnlirely on the i 1ssue of creation of sub-user ID, which as explained in the
other paragraphs has not been accurate. This being the case, the
allegation that the IlDtACE: had knowingly acted in g way to evade payment
of Customs duty and ,f or import of prohibited goods is not at all tenable.

Section 114AA is apphcable only when it is proved with the help of cogent
evidence that the nuthe had, knowingly or intentionally made signed or
used or caused to bE made, signed or used, any declaration, statement
or document which was false or incorrect in any material particular with
relation to the 1mpugncc1 goods. In the present case, the department has
not brought on recnrd any evidence to show a breach on part of the notice
as stipulated in the ﬁ.md section, It is even otherwise submitted that the
said provision is atltracted only in case of export of goods and is not
relevant for the purpose of import/ DTA clearance of goods into India.,

16.7. Shri Vipin Sharmn,||have submitted their reply dated 0S.08.2024

against impugned SCN, wherein they interalia submitted as under;
(@

It is submitted that no 'specific directions' was provided in the
examinafion order EIild the order was general in nature. Further, the
penally Imposed under Section 112(4) has been Impesed upon me in the

i>
|
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show cause notice for 'act of omissions and commissions. It is humbly
submitted that no evidence whatsoever of abetting under Section 112(a)
of the Customs Act, 1962 has been relied upon in the show cause notice.
Section'112(a) of the Customs Act, 1962 clearly lays down that the person
to be charged under the said section should have been involved
deliberately in the act of abetting. No evidence either circumstantial or
corroborative in support of the allegation to establish the act of abetting
or omission on my part has been submitted /mentioned in the show cause
notice. The charge has not been made explicit. The Hon'ble Apex Court
in the case of J. Ahmed v. UQI has stated that "lack of efficiency or
attainment of highest standard in discharge of duty attached to a public
office would not ipsofacto constituite misconduct.”

It is submitted that as per the examination order [ was directed to "Check
the goods, inspect the lot, check description, quantity, w.r.t. Invoice and
P/L". No specific instruction to open each and every box and check the
consignments to the extent of 100% was given by the appraising officer.
Further, after due examination of the goods as per SEZ norms as
stipulated under the SEZ Act and the rules made thereunder, | submitted
my examination report as under- "Examined as per SEZ Norms,
examined the goods, inspected the lof, check description, quantity w.r.t.
Invoice and P/L.

It is alleged that that I had not examined the goods, in spite of specific
direction given by the assessing officer. In this regard, it is to humbly
submit that, as evident, above, the direclions were general in nature and
such type of order is invariably given in every examination. No specific
instruction inn the instant examination order to open each and every
box/ 100% check the consignments was given by the appraising officer. It
would not be out of place toc mention, here that, had my report been
deficient and not according to the norms, my assessing officer would have
definitely asked me to submit the detailed report again.

There is alse an allegation that the goods were found to be mis-declared
in respect of guantity, description and value thereof. It is fo humbly
submit here the examination crder never asked for valuation of the goods,
hence it was never an object of examination, the allegation in this regard
is therefore far-fetched and factually incorrect, further, [ had categorically
reported that the examination was done as per "SEZ norms”

Attention is invited to the provision stipulated under the SEZ Act and the
rules made thereunder in respect of examination of the guods, Rule 75 of
SEZ Rules, 2006 which governs the inward and cutward movement of
goods into or from the Zone.

that in the instant case, the examination order was neither given by the
Specified Officer nor by the Development Commissioner as prescribed
under Rule 75. A general order was given by the Appraising Olfficer and
no specific directions with respect to examination of the goods were
provided in the said examination order.

Further, neither specific directions with respect to examination nor any
intel/information was shared/provided by the Appraising Officer with
respect to any supposed mis-declaration/excess quantity in respect of
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F

the goods required tj,e be examined in the instant. exammaﬁen arder Ymi:
kind attention is invited to last para at page 1035 of the notice, where ak
per the Statement|of Shri Suresh Kumar, the then appraiser,. Mundra
SEZ recorded underg Section 108 of the Customs Act, 1962, he has etated
that "they had no CCR prompting warning against the safeguards again t
Chapters prone Le mis-declarations, we had not referred to aiy ether
Act/Law while assessing the same on self-declarationg of the 1mpertere

From the ahove, itjis amply clear that 100% examination of goods was
not provided at all i m any examination order till booking of these.cases,
in absence of wh_teh detecting mis-declaration. or excess quantity i
respect of 1n1per1,ed goods becomes Impossible on part of preventive
officer. Further, in ; he instant Bill of Entry alae no 100% examination
was ordered by the apprajamg Officer in his exannna’aen order and the
entire act of mine ‘a{ae Donafide, done in good faith and in llne with my
effielal duty. I . T

1
Itis apparent that the penal provision can be invoked anl:i,r when g pereen
does or omits to dq any act which would reru:ler suchH goods’ ‘ligble to
confiscation under peeuen 111 of the Cueteme Act, 1962, Thae, the
provisions are invokable only when there is active omission or
corinission, no ewdenee has been placed in the noticer which
substantiates the eame there is no allegation of any active cohnivance
on my part, the exammatlen done by me was completely in line with the
procedure as preeenbed under the S8EZ Act and the rules imade
thereunder and the leame has been reported to my. aeeeselng efﬂeere .

16.8. Shri Parvej Alam, hae subrmpitted his reply: datecl ﬂS E}B 2(]24 age:lnet
impugned SCN, wherein he interalia submitied asundér 7+ - v, e

@)

(i)

fiii)

(iv)

|
Atthe outset, the NI‘EJUCEE denies each and every allegatlen made agamet
them in the Show Cauee Notice under reply and” eubrnﬂ.e that Penalty
under Section 112[a] and 112 {bj of the Act is not mlpaeable "

The Noticee aubmme‘ that the atatement oi Noticee was recorded. frem hme
to time whereby he4 categorically stated that his role was lumted for
loading and unleadmg of the containers arriving from various ports like
Mumbai, Mundra Ee“te to the warchouses/ godowns in Bhiwandi
belonging to Shri ae:tf Sathi and Shri Sarfarazbhai.

It is a settled law that the employee should be held responsible for the
acts of the empleyer|untr.[ the department produces sufficient evidence to
show that the employee was involved in the alleged offence,

The Noticee eﬂ.:{l::vrmteI that he was interrogated by the department and the
questions posed befere him were only with respect to the alleged Import
of e-cigarettes. The department did not pose any question with respect to
alleged undervaluat:en of imported goods like Hair Trimmer, Hair
Straightener, Tempered Glass, Earphone, Mobile Cover, Water Bottle,
and Exercise book, e}re etc. It is submitted that the role of Noticee was
limited to the reepeet ef loading and unicading of the goods and the Notice
was nol required ta \look after the material contained in the carton.
Therefore, the Noticee cannot be made liable for undervaluation or
concealment of the II[I!IPDI'tEd goods.
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(v} The Noticee submits that the allegation of mis-declaration will be

sustained if e-cigarettes found from the containers. In the present case,
admittedly, no e-cigarettes were found from the containers and therefore,
! therc the allegation of the department is not sustainable.

I (vi) The Noticee submits that his role starts once the goods were cleared from
;| the port for taking them o the respective destination after loading of the
| goods. In such scenario, they Noticee was not obliged (o leok after the
' material that is loaded into cartons. In such circumstances, it is only the

person who has mis-declared and undervalued the goods while filing the

bill of entry is responsible for the alleged offence and the Noticee cannot
i ' be made liable for impesition of penalty under the provisions of the
Customs Act, 1962,

| (vil  The Noticee submits that the department has not produced any evidence
to the fact that the Neticee received any other amount apart from the
aforementioned consideration. In such circumstances, the notice should
i not be made liable for imposition of penalty under section 112 (a) & (b) of
' the Act.

LA i

| (vii) that he was not indulged in any alleged offence in respect of mis-
| declaration, under valuation or concealment of imported goods and
| therefore, he would not be considered as abettor or conspirator for
|

imposition of penalties under the provisions of Sectiens 112{a) and
112{b). The Ncticee did not actively or knowingly involved himself in
alleged smuggling of goods or has any reason to believe that the imporied
! goods are liable to confiscation under Section 111 of the said Act and
therefore, the Noticee himself has not rendered liable for penalties under
the provisions of Section 112(a) and 112 (b) of the sailq Act.

iy

|
|
| {ix) In view of the above submissions and cited case laws, the Noticee pray
‘ that the allegations and charges levelled in the Show Cause Notice may
| kindly be dropped in the interest of justice.

16.9. Shri Hanif Kapadia, has submitted his reply dated 05.08.2024 against
impugned SCN, wherein he interalia submitted as under:

(i} that the statement of the Noticee was recorded on 04.10.2022 whereby
he categorically stated that he started online shopping company M/s.
Astrum Trading Pvt. Ltd. with Shri Asif Sathi. He also stated that M/s.
Astrum Trading Pyt. Ltd. did not import / export of goods and no IEC had
' been obtained for this company by them. He also stated that he did not
own/run/ operate/control any company/{irm with Shri Asif other than
M/s. Astrum Trading Pvt. Ltd. He also stated that he did not know about
Sarfaraj and Shelly from China and had never met or contacted with
them, neither he had done any deal with these two persons, The Noticee
categorlcaﬂy denied that he had formed the companies outside India like
1 M/s, AH International Trading Co. Limited, M/s. HK Longcheng Trade
* {o. Limited, M/s. ASH etc. He also reiterated that other than M/s.
Astrum Trading Pyvt. Ltd., he was not owner/Director/Partner/Prop. of
any firm/company in India as well as outside India. The Noticee also
categorically stated that he did not finance, invest, place orders, or in any
manner concerned with aforementioned firms/companies.

th
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that admittedly, the deparitnent has not alleged that any import was
made under the nka_mc and banner of M/s. Astrum Trading Pvt. Li.d
wherein the Noticee was acting as a director of the COIMpPAany.

!

that the statementiof Mr, Asif Sathi was recnrr:led from time to time. Mz,
Asil Sathi never 5 ted that the Noticce was invoived in the alleged
offence.

that it 1s not the Department’s case that the Noticee -had played any role
in placing the order or contacted the supplier for any purpose, arranging
the shipment etc. neg:hatmn with the supplier, remitting payment to the
supplier, filling of Elll of Entry. Basis which, the proposal for Imposing
penalty on the Nﬂucec is baseless and devoid of any merits. In such
circumnstances, it | 1s crly the pefson who has imis- deciared and
undervalued the gnods while filing the bill of entry is responsible for the
alleged offence andithe Noticee cannot be made liable for imposition of
penalty under the provisions of the Customs Act, 1962,

that the Noticee wasgionly a director of Mr. Asif Sathi in a campany named
M/s. Astrum Tracimg Pvt. Lid. and has no relation in the companies /
entities wherein the department has alleged about mis-declaration and
undervaluation. |l

that the departmcn? has not even produced any evidence to show that
the Noticee receivedi any consideration for such alleged mis-declaration
and undcrvaiuaﬁonifl In such circumsiances, -the notice should .not be
made liable for imposition of penalty under the provisions of the Act.

The Noticee S‘L‘meltsj the statement of Shri Tahir are in air and does not
possess any cnncretf: evidence as to how the Noticee was involved in the
alleged offence. Shrl Tahir neither produced any substantial evidence
against the Noticee n-::r he stated any fact which leads to the involvement
of the Noticee in the present case. Therefore, the statement of Shri Tahir
cannct be relied upcrn Considering the above facts, it is requested to

grant cross- examm%tmn of 3hri Tahir to bring the correct facts
i

that he was not mdulged in any alleged offence in respect of mis-
declaration, under ,valuaunn or concealment of imperted goods and
therefore, he wnuld not be considered as abettor or conspirator for
imposition of peualttes under the pmvlsmns of Sections 112{a) and
112(b). The Notu:ee u:hd not actively or knowingly involved himseilf in
alleged smuggling ungnﬂds o has any reason to believe that the imported
goods are liable to conﬂscatmn under Section 111 of the said Act and
therefore, the Noﬁcee himself has not rendered liabie for penalties under
the provisions of Section il2(a) and 112 (b} of the said Act.

The MNoticee subml‘!tq that the department has completely failed to
demonstrate that the Noticee has knowingly and intentionally
made/signed fused r;mu:lgf or caused to be made/signed/usecd the Import
documents and other, related documents which were false or incorrect in
material particular lsuch as description, value ete., with mala-fide
intention. In fact, theNoticee has not made/ signed/ used and/or caused

to be made/signed/tised any of the import documents and therefore,
§
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Penalty under Section 114AA is not invocable in the facls and
circumstances of present case.

{x) In view of the above submissions and cited case laws, the Noticee pray
that the allegations and chargcsﬁfévelled in the Show Cause Notice may
kindly he dropped in the interest of justice.

17. RECORDS OF PERSONAL HEARING:

17.1. ‘Audi alteram partem’, is an important principal of natural justice that
dictates to hear the other side hefore passing eny order. Therefore, personal
hearing in the matter was granted to all the noficees on 19.06.2024, on
16.07.2024 and 02,08.2024. Details of the PH are as under:

(i} 15t PH conducted on 19.06.2024: Following noticees appeared during

PH:

Shri Tahir Menn (Noticee No. 4}- Shri Tahir Menn appeared in and
requested five days time to submit his written submission.

Shree Baldevsinh Vala (Noticee No. 6)- Shri Baldevsinh Vala
appeared and stated that he will file his defence submission by
24.06.2024,

M/s. Kalpana Exim (Noticee No. 11) - Shri Abhalsinh Vala appeared
on behalf of the Noticee No. 11 and requested time to submit the
written submission.

M/s, Empezar Logistics Pvt, Ltd. (Noticee No. 12)- Shri Paritosh
Gupta, Advocate appeared on behalf of M/s. Empezar Logistics Pvt.
Litd., and reiterated their defence submission dated 17.06.2024. They
further: stated to file their final written submission within 10 days.

(i) 20 PH conducted on 16.07.2024: Following persons appeared to
attend the PH. '

*

Shri Tahir Menn (Noticee No. 4)- Shri Tahir Menn appeared and
stated that he will subrmit his written reply within a week.

M/s. Kalpna Exim (Noticee No. 11} — Shri Abhalsinh Vala appeared
on behalf of the Noticee No. 10 and reiterated their written submission
dated 16.07.2024,

Shri Baldevsinh Vala (Noticee No. 6}- The noticee appeared fo and
reiterated their written submission daied 15.07.2024,

Shri Samir Sharma, G card holder of the Customs Broker firm
M/s.Al Cargo Services - Shri Chinmaya Seth, Advocate appeared on
behalf of the noticee. He requestied for cross cxamination of other
noticees i.e. Shri Baldevsinh Vala and Shri Vipin Sharma, then
preventive Officer.

M/s. Empezar Logistics Pvt. Ltd. (Noticee No. 12)- Shri Paritosh
Gupta, Advocate appeared on behalf of the noticee, wherein they
reiterated their written submission dated 17.06,2024 and filed
additional submission in the matter.

Shri Vipin Sharma, then Preventive Officer (Noticee No. 13)- Shri
Vipin Sharma appeared and reiterated his written submission dated
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f
16.07.2024 and stated that he will submit additiongl stbmission ih
the maiter.

(1if) 3 PH conducted un 02.08.2024; Shri Amit Laddha, Advocate
appearcd on behalf Enf M/s. Skyblue International; Shri Asif Sathi; Shtil
Parvej Alam; Shri Dlrgesh Dedhia; Shri Hanif Kapadla and Shri Sarfa:el
Kamani in virtual mede. He raised questions on methodology adopted b}r
the Chartered Engmger for valuation of impugned goods and sought crosst
examination of the CES He stated that the written submission in the
matier will be filed b},r Monday through email.

18, DISCUSSION AND F{_INDINGS.

18,1.1 have Cﬁfﬂfull}’:rji gone through the SCN bearing F,No.
GEN/ADJ/COMM/ EESKZDZB-Adjn, dated 30.08,2023; issyued by  the
Commissioner of Cuer:rms, iCustom House, Mundra, facts of the case, the Telied
upon documents, submissmns made by the Noticees, relevant legal provisions
and the records available béfnre me. The issues before me o decide are as under:

(i) Whether the valuatmn adopted by the importer in respect of Containers
Nos. YMUEEZD?-#-T for which they have filed Bills of Entry No.
2013047 dated SDFDB 2022, is liable to be rejected under Rule 12 of the
Customs ‘Jallmtncunj (Determination of Value of Imported Goods) Rules,
2007; and whethefithe same is to be re-determined as per Rule @ of the
Customs ‘Jaluatlmll {Determination of Value of Imported Goods) Rules,
2007 readwith ‘-:ec;t:lon 14 of the Custoins Act, 1962

(i1}  Whether (he vaiug: of the goods imported under Containers mno.
SLSUB018922, TGBU7709478 and TRHUS455767 are liable to be
determined as pcr%Rule 9 of the Customs Valuation [Determination of
Value of Impurlediﬁouds] Rules, 2007 read with Section 14 of the
Customs Act, 1952;

(i) Whether the 1mpugncd goods as found mis-declared in respect of
description, quanttt},r, value thereof are liable for confiscation under
Section 111 (i) and |1 11{m) of the Customs Act, 1962;

iiv)] Whether the Jmpug;ned Toys of different kinds falling under HS Code
95030010/ 95030020 found concealed and mis-declared in container
no, BEGD#-EQE-#&B! are in violation of the provisions of Conditicn 2 of
Chapter 95, bem*g the offending goods, and therefore liable for
confiscation underl Section 11 Ifd), 111{f), and 111{m) of the Customs
Act, 1962, or Dther[wme .

(v) Whether the duties of Customs as proposed vide impugned SCN arc
liable to be demanded and recovered from the noticees or otherwise;

{vif Whether penalties as proposed vide impugned SCN are liable to he
imposed on nc:tice:elé ar otherwisc;

18.2. T find that the instan:t case arises out of examination and seizure of the
import goods pertaining to lll-?l import consignments through 08 different imports
as tabulated vide Table-1 Lol' impugried SCN. These 18 consignments were
imported in name of 08 dlffercnt mporters and hence Importer-wise separate
show cause notices have beezl issued.
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1 find that the instant show cause notice deals with only 05 import
consignments pertaining to M/s. Skyblue International Trading Company
{IEC No. FJOPS8421P). Whereas, DTA Bill of Entry 2013047 dated 30.08.2022
was filed by the importer in case of one container i.e. YMMUG620747. All the
below mentioned five containers were put on hold by the DRI The details of the
containers are as under:

Table 11
3r, | Container No. DTA Bill of Bill of Lading No./IGM | Status of the Goods
No. Entry No. Mo.
and date
1 YMMUSG2074T 2013047 YMLUS226013432 Panchnama
dated dated 13.08.,2022 did.03/04.09.2022
30.08.2022 drawn at M/s.
Empezar  Logistics,
: Mundra
2 SL3TIRQ1B923 Hot filed QOLUEES1622710 " | Panchnama
dated 19.08.2022 (IGM | dtd.08.09,2022
Mo, 2320780 dated | drawn at M/s.
02.09.2027) AlCargo Logistics Lid.
_ CFS, Mundra
3 TRIU8455767 Not filed T21211231379  dated | Panchnama
28.08.2022 (IG™M | did.24.09.2022
No. 2321558 dated | drawn at M/s.
12.09.2022) AlCarpgo Logistics Lid.
. _ CEFS, Mundra
4 | SEGU4596469 | Not filed KMTCNB06313351 Panchnama
dated 12.08.2022 ded. 12.08,2022
IGM No.2320512 dated | drawmn at M/s.
29.08.2022 Empezar Logistics,
Mundra
=] TGBU7709478 Not {iled F21211331539  dated | Panchnams
28.08.2022 IGM | dtd.23.00.2022
N 2321558 dated | drawn at M/s.
12.09.2022 AlCargo Logistics Lid.
CF3, Mundra

18.3. I find that M/s. Skyblue International Trading Company have imporied
total 05 import consignments which were examined by the officers of DRI at
Mundra Port under different panchnamas. During examination of goods, gross
mis-declaration were observed in respect of value, quantity and other material
particulars, Further, various goods were found un-declared in the import
consignments, which were found in violation of the provisions of the Customs
Act, 1962 and other allied Acts M/s. Skyblue International Trading Company
had filed Bill of Entry for 01 import consignment only pertaining to Container
Nos. YMMU6620747. However, after initiation of the investigation in the matter,
the importer had not proceeded for filing of Bills of Entry for their remaining
import consignments.

18.4. I find that representative samples of impugned goods were drawn from the
import consignments in order to find out exact description, nature and value of
the imported goods, The samples so drawn were got examined by a Govt.
approved Chartered Engineer Shri Kunal Ajay Kumar of M/s. Suvikaa
Associates and he submitted his Reports dated 22.09.2022 in this regard to
DEI. Brief details of the goods and value assessments thereof as submitted by
the Chartered Engineer are given as under:-
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_ ‘ Table 12
Br. | Container No. | DTA Bii}l Declared Actual Goods found Quantit | Market
No of Enh;a‘}r description | during examination ¥ found | price as
No. and|of Goods per
dailed as per valuaticn
BE/BL/IG report
f | M .
1 YMMU66207 | 2013047 | Exercise Exercise Bonks 4500 | 96000
47 datedl Book [Misc
30.08.202 | item mnon
p popular
brand)
_'I‘empered Tempered
Glass{Misc | Glass/Toughened plass
fterm  non 4385381 | 1308962300
poplar
brandj .
Bacl Back Cover T4552 | J0874560
Cover{Misc
item niom
i popular
brand)
- Earphones 252000 | 70560000
2 | SLSU801892 | Not med;,l, Exercise | Mxercise book 3300 | 656700 |
2 | Pook Mise o red glass 780160 | 22624640
(|| item  non 0
l‘ i”P“éTr Hair Straightener 5280 | 2112000
e | Earphone 36000 | 10080000
3 | TRIIUR45576 | Not filed ||| Hair Earphone(AK-H/F(B)) | 264000 | 38600000
7 Primer{Mis
o itemn non
popular
‘| brand)
é_ Hair  Straightner(SK- | 5280 | 2112000
‘ 111)
Earphone (SK=786 | 497000 | 49700000
- model HF}
4 | SBEGU455545 | Nat filed [| Plastic Piastic pop up toys 105006 | 9450000
9 Chocolate
Mould
[Misc item
non
i pomdar
i Brand)
I Dancing Cactus Toys | 24000 | 15600000
5 | TGBUT70947 | Not liled || Hair Earphone of different | 216000 | 45300000
3 Trimer{Mis | ibrand fopq,
| ¢ ilem non | viva,realme,boat,sams
i| popular ung eic.)
|| brand) | Earphone unbranded | 421000 | 42100000 |
Ei Mobile backcover 32250 | 5737500
| Hair 10320 | 7056000
Clipper/ straighiner

!

i
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L | | | |]I.-iagic practice book | 5600 |14mmu—|

18.5. [ find that the report submitted by the Chartered Engineer for the
subject consignments indicated that the value of the goods was grossly mis-
declared. Therefore, the value declared by the importer in the corresponding Bill
of Entry and invoices did not qualify to be the true transaction value under the
provisions of Section 14 of the Customs Act, 1962 read with the provisions of the
Customs Valuation [determination of Value of Imported Goods) Rules, 2007 and
thus the same appear liable to be rejected in terms of Rule 12 of CVR, 2007. The
value is required to be re-determined by sequentially proceeding in terms of
Rules 4 to 9 of CVR, 2007. The relevant Rules of CVR, 2007 are reproduced
hereunder; -

3. Determination of the method of valuation. -

{1) Subject to rule 12, the value of imported goods shall be the transaction value
adjusted in accordance with provisions of rule 10;

(2} Value of imported goods under sub-rule (1) shall be accepted:
Provided that -

{a) there are no restrictions as to the disposition or use of the goods by the buyer
other than restrictions which -

{i) are imposed or reguired by law or by the public authorities in India; or
fii) limit the geographical area in which the goods may be resold; or
{tii} do not substantially affect the value af the goods;

{b) the sale or price is not subject to some condition or consideration for which a
value cannot be determined in respect of the goods being valued;

fc} no part of the proceeds of any subsequent resale, disposal or use of the goods
by the buyer will accrue directly or indirectly to the seller, unless an appropriate
adjustment can be made in accordance with the provisions of rule 10 of these
rules; and

{dj the buyer and seller are not related, or where the buyer and seller are related,
that transaction value is acceptable for customs purposes under the provisions of
sub-rule (3} below.

(3) {a) Where the buyer and seller are related, the transaction value shall be
accepted provided that the examination of the circumstances of the sale of the
imported goods indicate that the relationship did not influence the price.

(b} In a sale between related persons, the transaction value shall be acecepted,
whenever the importer demonsirates that the declared value of the goods being
vatued, closely approximates to one of the following values ascertained at or about
the same time, L

{i} the transaction value of identical goods, or of similar goads, in sales to unrelated
buyers in India;

it} the deductive value for identical goods or similar goods;
fiiiy the computed value for identical goods or similar goods:
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Provided that in applying the values used for comparison, due account shall be
taken of demonstrated |difference in commercial levels, quantity Ieuelé,
adjustments in accordance with the provisions of rule 10 and cost incurred by the
seller in sales in which he lcmd the buyer are not related;

] -
(¢} substitute values shall 110t be established under the provisions of clause (b} of
this sub-rule,

{4} if the value cannot pe determined under the provisions of sub-rule {1}, the valu
shall be determined by pmﬁeeding sequentially through rule 4 to 9,

4. Transaction value of i:’ientica.l goods. -
{1)fa} Subject to the prm.rfsi;’:uns of rule 3, the value of imported goods shull be the

transaction value of idenﬁé:ilal goods sold for export fo India and imported at or
about the same time as the foods being valued;
x

Provided that such tmnsi:%cticn valie shall not be the value of the goods
provisionally assessed under section 18 of the Customs Act, 1962,

]

(b] In apphying this rule, thg transaction value of identical goods in a sale at the
same commercial level and I;I’l substantiolly the same quantity as the goods being
valtted shall be used to detﬁnnine the vaite of imported goods.

(c] Where no sale referred tuEJ'l in clatse (b) of sub-rule (1}, is found, the transaction
value of identical goods fspld at a different commercial level or in different
quantities or both, adjustéd to take account of the difference attributable to
commerdial level or to the lquantity or both, shall be used, provided that such
adjustments shail be madeg o the basis of demonstrated evidence which clearly
establishes the reasonableness and accuracy of the adjustments, whether such
adjustment leads to an inm‘.:efa,se or decrease in the value.

(2} Where the costs and cha??lges referred to in sub-rule (2) of rule 10 of these rules
are included in the transaction value of identical goods, an adjustment shall be
made, if there are Sigm:ﬁcaftﬁlt differences in such costs and charges between the
goods being valued and the'identical goods in question arising from differences in
distances and means of tm:i’.-fspm.

(3] In applying this rule, if rlirg,are than one transaction value of identical goods is
Jound, the lowest such vah:;r'e shall be used to determine the value of imported
goods. |§|

Rule 5 (Transaction value??:f similar goods):-

(1) Subject to the provisions| of rule 3, the value of imported goods shall be the
transaction value of similar érfoods sold for export to India and imported at or about
the same time as the goods being valued:

Provided that such trans%fi:ﬁon value shall not be the value of the goods
provisionally assessed under section 18 of the Customs Act, 1962,

(2] The provisions of clausesi(b} and (¢} of sub-rule (1), sub-rule (2] and sub-rule'(3),
of nile 4 shall, mutatis mufafzdis, alse apply in respect of similar goods.

Further, as per Rule 6 of thei CVR, 2007, if the value cannot be determined under
Rule 3, 4 & 5, then the valuetshall be determined under Rule? of CVR, 2007,
i

Rule 7 of the CVR, 2007, stipulates that:-
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{1) Subject to the provisions of rule 3, if the goods being valued or identical or
similar imported goods are sold in India, in the condition as imported at or about
the time at which the declaration for determination of value is presented, the value
of imported goods shall be based on theunit price at which the imported goods or
identical or similar imported goods are sold in the greatest aggregate quantity to
persons who are not related to the sellers in India, subject lo the Sfollowing
dedudtions : -

{i) either the commission usually paid or agreed to be paid or the additions usually
made for profits and general expenses in connection with sales in India of imported
goods of the same class or kind;

fii) the usual costs of transport and insurance and associated costs inewrred within
India;

fiti) the customs duties and other taxes payable in India by reason of importation
or sale of the goods.

(2) If neither the imported goods nor identical nor similar imported goods are sold
at or about the same time of importation of the goods being valued, the value of
imported goods shall, subject otherwise to the provisions of sub-rule (1), be based
on the unit price at which the imported goods or identical or similar imported goods
are sold in India, at the earliest date afier tmportation but before the expiry of
ninety days afier such importation.

{3} {a} If neither the imported goods nor identical nor similar imported goods are
sold in India in the condition as imported, then, the value shall be based on the
unit price at which the imported goods, after further processing, are sold in the
greatest aggregate guantity to persons who are not related to the seller in India.

{b} In such determination, due allowance shall be made for the value added by
processing dand the deductions provided for in items (i) to (iii) of sub-rule (1},

Rule 8 of the CVR, 2007, stipulates that.-

Subject to the provisions of rule 3, the value of imported goods shall be based on
a computed value, which shall consist of the sum of:-

(a) the cost or valie of materials and fabrication or other processing employed in
producing the imported goods;

(b} an amount for profit and general expenses equal to that usuily reflected in
sales of goods of the same class or kind as the goods being valued which are made
by producers in the country of exportation for export to Indic;

{c) the cost or value of all other expenses under sub-rule (2) of rule 10.
Rule 9 of the CVR stipulated that. -

{1} Subject to the pmuisian:s of rule 3, where the value of imported goods cannot be
deterinined under the provisions of any of the preceding niles, the value shail be
determined using reasonable means consistent with the principles and general
provisions of these rules and on the basis of data available in India;

Provided that the value so determined shall not exceed the price af which such or
like goods are ordinarily sold or offered for sale for delivery at the time and place
of importation in the course of intermational trade, when the seller or buyer has ne
interest in the business of other and price is the sole consideration for the sale or
offer for sale.
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{2} No vailue shall be derentnined under the provisions of" this rule on the basis cinf

i) the selling price in India 'of the goods produced in India;

{ii) a system which promde.%%ﬁt:r the acceptance for customs purpeses of the htghest
of the two alternative values;

{tif} the price of the goods on the domestic market of the country. of exportation..

(iv} the cost of production other than computed values which have been determined
Jor identical or similar good? in accordance with the provisions of rule 8;

(v} the price of the goods ﬁ:;-r,‘ the export to « couniry other thah Indic;
{vi} minimum customs ua!ués; or

(vii} arbitrary or fictitious values.

t
I
|

|
l'
|
|
X
Y
§

18.6, Iiind that the tI'EL‘LLlSE.CtIDII value declared by the 1rnp0rtcr inl case of BE
No. 2013047 dated 30.08. 21‘322 is liable to be rejected under Rule 12 of Customs
Valuation Rules 2007 as there has been significant misdeclaration of goods in
paramcters such as descnptmn quality, quantity etc. Further, in absence of
credible data of import of sumlar goods and other constraints, the value of these
goods cannot be determmcd m terms of Rule 4, 5, 6, 7, 8 of Customs Valnation
Rules 2007. Hence, the value is to be determined in terms of Rule 9 of said rules..
Further, for remaining 04 conmgnmenls for which no Bill of Entry was filed by
the importer and no 1nv01ce has been submitted, no transaction value is
available. !1 t

18.7. In view of the abcve I find that the assessment as provided hy the
Chartered Engineer has to be considered as the basis for arriving at assessable
value of these goods. The;efnre the declared assessable value of the goods
pertaining to container an YMMU6620747 for which they have filed Bill of
Entry No. 2013047 dated 3@ 08.2022, is required to be rejected under Rule 12-of
the Customs Valuation [Df:termmatmn of value of imported goods) Rules, 2007
and the same is required to he re-detérmined by sequentially proceeding in terms
of Rule 4 to Rule 9 of the CVR 2007,

Therefore, 1 hold that the declared value in respect to aforementioned
Container is ligble to be I'ﬂjﬁ“ctﬂd under Rule 12 of the CVR, 2007 and to be re-
deterinined under Section 14 of the Customs Act, 1962 readwith Rule 9 of they
CVR, 2007. Similarly, for remammg 04 consigaments, the report of Chartered.
% Engineer merits to be conmdered as the basis for arriving at assessable value of'
impuigned goods.

18.8. Mis-declaration, Misclassiffcation and liability to Confiscation of
import goods of M/s, Skyblue International Trading Company: -

F )
. 18.8.1. Import of Mohbile accessnries by way of mis-declaration and andervalnation

As clarified from the dﬁt-?-ills given in the table 5, above, during examination of the
Inport consignment perta:r.mng to Container No. YMMUG620747, SLSUS0 18922,

TRHUB455767, and TGEU?’FD94?B Tempered Glass, earphone, Back Cover of mobile
|

|J
[
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phone were found in the container alongwith other declared goods. There is gross mis-
declaration in description and quantity of the imported goods mentioned in Bills of
lading/IGM /Bills of Entry. The same have been summarized below:-

Table 13
R Declar Value
NO No. of Declared ed Goods found during HEN Quenti [As per
container Goods guantit examination ty CE} [in
: y Ra)
. | stsusoise2 | Eemcise | o0 remoered dass | 709729 | 780160 | 2262464
2 hoolk Ao Cmperec gias: 00 00
2 SLSUIA08SE Exrercisc Cgal:?:ua Earphone 8130 26000 100800
2 book s P 20 00
Hair
Trimer[Misc . .
3 TGBUTTO94 itemm Tom . Mixed mohile Jo2aoc | 33230 ETATS0D
78 phoneback cover 99
popualar
brand)
Triml-:i'{]iﬁﬂc Earphone of different
TGRUTTO04 - * brand {opp, 851830 4530000
4 itermn non - , 416000
73 popular ve, realme, boat,sam 2n ]
brand) sung ete.}
Hair
Trimer{Misc
5 TGBI.';;?DQ4 item non. - Earphone unbranded 85;33(} 421000 42 lgGDD
popular
brand)
Hair
TRHUS4557 | |rmerMisc 851830 3960000
a item non - Earphonc{AK-H] 264000
a7 20 a
popular 1
brand)
Heair
Trimer{Misc
7 TRH%%,‘}EET itern mon - Earphone (SK-786) aségao 497000 49?3”““
popular
brand)
3 YMN“;,?E'EUT Back Cover | 302160 Back Cover 393390 TE552 2083456
YMMUBE207 Tempered TOOT2Y9 130496498
9 a7 Glass S0&80 Tempered (Glass 00 485351 a0
Exercise
Bouolk, Back
1 YMMUBG207 Cover and - Earplhone #51830 252000 7056000
I T 20 0]
empercd
Glass

1R8.8.2. The mobile phone accessories were having marking of various brands.
Therefore, it appeared that apart from the mis-declaration of description gquantity of the
import goods, there was gross mis-declaration of the goods in respect of value as
determined by Chartered Engineer to be Rs.64,11,68,260/- thereof to evade the
applicable Custems Duty of Re.25,69,47,113/-. The mobile phone accessories found
during examination were having marking of varicus brands such as BoAt, Realme, oppo,
Vivo, Samsung, Apple, etc. On being requested by the DRI, inspection of the goods was
carried out by some authorised representatives of established companies and submitted
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their report that the said goods were counterfeit geods and nof the ‘original one. Th
companies had also clarified ;that M/s. Skyblue International Trading Céitpany was ndt
the authoerised importer to im!pm"t the company product into India, This shows that fhe
mobile phone accessories :E'lppcared to have been imported in viclation of IP$
regulations. Further, it was; noticed that the earphones were not declared by the
importer in the import dncur%ents. Therefore, these mobile phone accessories appearet;l
liable for confiscation under Section111 (f) and 111{m) of the Custoins Act, 1962,

11

| :
18.8.3. Viglation of Intellectnal Property Rights hy subject import
congignment ; E ‘

|

Government of Im:ilié}+ has enacted Intellectual Property Rights (Imported
Goods) Enforcernent Rules; (2007 vide Notification 47/2007-Cus, (N.T.), dated 8-
5-2007. The above rules 'describe the process through which rights of IPR
{Intellectisal Property Rjght-‘]i- holders can be enforced.

o
Anrity, e T e )
&= ¥

i

’ is i

In the case of cﬁlrrent consignment, during examination of the
consignment, it appeared t]:iat the imported goods infringed Trademark rights of
various companies. Hccnr{ﬁﬂgl}f clearanice of the goods was kept on hold and
letter dated 18.01.2023 wﬁre issued to different IPR right holders to join f1_1e
proceedings. Examination of the goods was conducted by representative of IPR
Right holder after which jthey submitted their report. The same has been

summarised in below Table!
i

The DRI vide letter dated 12.04.2023 asked to submit Bond and -Betik

T LI T

réo

-y
v
L
e i

o

P

45

=Ry

ﬁ,ﬁr Guarantee as per provisioli‘:zs of Intellectual Property Rights (Imported Goods)
i Enforcement Rules, 2007 vi?-ﬁ'ie Notification 47 /2007-Cus. {N.1.), dated 8-542007,
B however, the required compliance were not fulfifilled by the rightholders.

E A Ii - . .

“';-" According to para 7 !Li_)f the Board Circular No. 41/2007-Customs dated
Fr; 29.10.2007, the surety and security shall be on consignment basis and shall be

furnished along with the bnlr:ild consequent upon interdiction of the congignment
allegedly infringing rights of the right holder. Keeping in view the valus of the
goods and other incidental expenses, it has been decided that the bond amount
shall be equal to 110% of ﬂ'i:e value of goods,. How;ver, the amount of _s.ecui'it}r to
_ be furnished along with the -I-i‘:ond shall be 25% of the bond value. The right holder
g’ may furnish security in the {urm of bank guarantee or fixed deposit. Hc-wal'_verf if
e the right holder fails to cxecute the consignment specific bond and to fidrnish

securily within three days from the date of interdiction of the goods, the same
¢ must be released forthwith. |

koW
-t

'-3:5,?5@.1 .

S

18.8.4. SBince the rightgi:hnlders failed to execute the consignment specific
bond and failed to furnish sécurity, hence their right cannot be enforced in terms
of provisions of Inte]lectu%l Property Rights {Imported Goods) Enforcement
Rules, 2007 vide Nutﬁicati-:}fi 47 /2007-Cus, (N.T.), dated 8-5-2007.

18.8.5.  Import of Exercise Book by way of mis-declaration and
undervaluation E

Further, M/s. Sk}rblllaée International Trading Company have imported
Exercise book having total 'lguantity 13700 as per table 6 above and having
valuation of Rs. 30,16,700/-. Whereas, it appears that the importer has mis-
declared the description E.I:lld quantity, value of the exercise books to evade

q
|

|
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Customs Duty of Rs. 7,383,661/ as detailed below in varicus consignments, For
Container No. YMMUG620747, they have filed Bill of Entry No 2013047 dated
30.08.2022, in which declared price of Exercise Book is only Rs 1,29,444,
However, actual value of the exercise books as per report of Chartered Engineer
is Bs. 9,60,000.

18.8.6. Further to import of the exercise book, the importer required
compulsory registration under Paper Import Monitering Systems (PIMS as per
the provisions of DGFT Notification 11/2015-2020 dated 25.05.2022. During
investigation, the importer has not submitted any documentary evidence which
shows that they were having such mandatory registration with the PIMS. In view
of above, total 13700 exercise books having market price of Rs. 30,16,700/ -
appear to have been found mis-declared in respect of quantity, value and the
same appeared to have been imported without proper authority of law are liable
for confiscation under Section 111{f) and 111{m) of the Customs Act, 1962.

18.9. Import of Hair Straighener/Hair trimmer by way of mis-declaration
and undervaluation

During examination of the goods M/s. S8kyblue Intcrnational Trading
Company pertaining to following import consignments, total 20880 Hair
Straighener/Hair trimmer {(HS Code 85102000} were found which were mis-
declared in terms of description and quantity by the Importer. The same has
been Tabulated below:

Table 14
' Value
5 Decl
R IEC Na.of [ Peclared | ared Goods .f aund Quan [As
N Name | container | Goods | gquan doring HSN tity pet
o tity examination CE}
(Rs.)
SLEUR01 Exercize . ] 84102 2112
I 2902 book Hair Straightener 000 2280 000
Hedr
) Mé?feky TGBUT70 fﬁfﬂ 280 | g er;;ﬁ; ghiner | 85102 | 1032 | 7056
Internati | 9478 non . o Ielipper 000 0 000
cnal popular | 9009 PP
| Trading brand
Co. Hair
Trimer(id
TEHUR45 isc item . C g 85102 2112
3 5767 non Hair Straightners ano 5280 0an
popnlar
brand)

In view of above, total 20880 Hair Straighener/Hair trimmer (HS Code
85102000} having valuation of Rs. 1,12,80,000/- appears to have been found
mis-declared in respect of quantity, value and the same appeared to have been
imported withcut proper autherity of law and are lable for confiscation under
Section 111{f) and 111(m) of the Customs Act, 1962,

18.9.1 In view of the above, it appears that the goods mentioned at para
18.8.2, 18.8.5 and 18.9 above attract differential Customs duty and can be
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that the Customs Duty ccirésidﬂﬁng the value assessment of these goods as Rs.
65,54,64,960/- ihe tot.si-:til duiy liability for these goods comes 1o R1s
46,26,39,462/- as detailed in Annexure-A to Show Cause Notice.

18.10.

Import of Toys by way of mis-declaration and undervaluation

During examination of L;l;le goods of M/s. Skyblue International Tradir'lgﬂ
Compatly pertaining to fuliliﬂwing import consignments, “Toys’ falling under HS
Code 95020010/ 95030029 were found concealed which were not declared by

the importer, as tabulated ibelow.
Table 15
;
Goods ]
Decla,
R 1 found Valure
NO | IEC Name mﬁ;?;ﬂ Df.;n dad ;:it during H8N Qu;rnti {As per
. i qit examinati CE)
H ¥ on
Plastic
Chocolate
1 SEGU450 iMf:buId [Mizc _ Flastic pop | 25030 165000 | 94500600
6469 | item nomn up toys 0
M/s Sky i popular
Elue_ i brawnd)
—| Internation r -
al Trading 5 | Flastic ,
Co. # Chodolate Daticin . -
N SEGU459 | Mould (Misc | - cactue. | 95930 | nup00 | 1560000
6469 itern non T G 0
oys
popular
brand)
IE
18.10.1. Reguirement of BIS Certification for import of ‘Toys’ and

violations of rules made thereunder;

The import of the goods falling under Chapter 950300 of description
“Tricycles, scooters, ;.:Eg:dal cars and similar wheeled toys; doﬂs"carrfages;
doils; other toys; redit}zced— size {"scale”) models and similar recreational
models, working or not; puzzles of all kinds”is allowed subject of fulfillment
of Policy Condition 2 of the Chapter. The Policy Candition 2 of the Chapter
is reproduced hereu.rf-fier;

il
:[{(2) Import of Toys (all items under EXIM Codes 95030010, 95030020,
95030030 and 9503[];@90] shall be permitted freely when accompanied by
the following certificates:

bl . .
Q) A certificate that t:ne loys being imported conforin to the standards

prescribed by Bureau

of Indian Standards (BIS) (a) IS: 9873 (Part 1)-Safely

of tays; Part-1 Safety g%;pects related to mechanical and physical properties

(Third Revision)

| .

{b) I3:9873 (Part 2} - Safety of Toys; Part-2 Flammability (Third Revision)

(c) I5:9873 (Part 3}—85{:&3’:}? of Toys; Part-3 Migration of certain elements

{Second Revision) |
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(d) IS: 9873 (Part 4) Safety of Toys; Part-4 Swings, Slides and similar
activities Toys for indoor and outdoor family domestic e (e) I5: 3873 (Part
7)-Safety of Toys; Part-7 Requirements and test methods for finger paints,

() IS: 9873 (Part 9)-Safety of Toys; Part-9 Certain phthalates esters in toys
and Children's products. {g) I8: 15644-8Safety of Eleciric Toys.

(i) A Certificate that the toys being imported conform to the standards
prescribed in 18: 9873 Part-1, Part-2, Part-3, Part-4 Part-2 and
15644:2006.

[(iii) S8amnple will be randomly picked from each consignment and will be sent to
NABL accredited Labs for testing and clearance given by Custems on the
condition that the product cannot be sold in the market till successful testing of
the sample. Further, sample drawn fails to meet the required standards; the
consignment will be sent back or will be destroyed at the cost of importer.

18.10.2. As mentioned above, M/s. Skyblue International Trading Company
have imported total 1,29,000 toys such as Cactus, Pop up toys, having market
price of Rs. 2,50,50,000/- without mandatory BIS compliance and by way of
mis-declaration:. Therefore, the said toys also appear to have been imported in
violation of the provisions of Condition 2 of Chapter 95, being the offending
goods, should not be held liable for confiscation under Section 111(d), 111(f),
and 111(m) of the Customs Act, 1962,

19. DUTY DEMANWND UNDER SECTION 28{4) OF CUSTOMS ACT, 1962

19.1. The relevant legal provisions of Section 28({4] of the Customs Act, 1962 are
reproduced below: -

“28. Recovery of duties not levied or not paid or shori-levied or short-
paid or erronecusly refunded—

' (4} Where any duty has not been levied or not paid or has been
short-levied or shori-paid or erroneously refunded, or inferest
payable has not been paid, part-paid or erroneously refunded, by
reason of,—

{a) collusion; or
(b} any wilful mis-statement; or
{c) suppression of facts.”

by the importer or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevant date,
serve notice on the person chargeable with duty or interest which has not
been so levied or not paid or which has been so shori-levied or short-paid or
to whom the refund has ernroneocusly been made, requiring him to show
caiise why he should not pay the amount specified in the notice.

Explanation- For the purposes of this section, “relevant date” means, -
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faf in a case where %fi’uty s not levied or not paid or short-levied or shori-
paid, or interest is nigt charged, the date on which the proper officer make:s

an order for the clearance of goods;

{b)in n case where duty is provisionally assessed under secticn 18, the date

) ]
of adjustment of d’utf; after the final assessment thereof or re-assessmem!,
us the case may be; ,r}

(e} in a case where dﬁity or interest has been erroneously refunded, the datf']e

of refund .
{d} in any other case!|the date of payment of duiy or interest.

19.2. 1 find that the impo?rtcr had mis-declared the value of the goods 4t the
time of filing of Bill of EI!TEI‘}T. The subject import consignments have been
imported and it has been Iébsewed during the investigation that the declared
value of the import goods appeared to be gross undervalued. Investigation
carried out by the DRI revealed that the subject import consignments have been
mis-declared in respect of x*iéluc thereof in order to evade the applicable Custorms
Duty. Therefore, the importer by way of resorting to nis-declaration and
undervaluation of subject gio::-ds (as mentioned in Annexure-A to the impugned
SCNj evaded total Custumsii% Duty of Rs. 26,26,39,454/- {Customs Duty of Rs.
25,69,47,113/- against Empugned goods ie. mebile accesseries, having
assessable value of Rs,64,11,68,260/- {+} Customs Duty of Rs. 49,58,680/-
against total 20880 pes. crj:":lHair Straightener/ Hoir Trimmer having assessable
ralue of Rs. 1,12,80,009}'—} (+) Customs Duty of Rs. 7,33,661/- agamst
impugned goods ie, total 13700 pes of Exercise Books having assessable value
of Rs. 30,16,700/- and thi; same is liable to be demanded under Section 28(4)
of the Customs Act, 1962, .[] .

19.3. I find that the investiﬁatinn carried out by the DRI also revealed that total
1,29,000 Toys of differentlkind falling under HS Code 95030010/95030020
were found concealed in the import consignment pertaining to Container No.
SEGU4596469 and was found grossly mis-declared as Plastic Chocolate Mould
having market price of Rs;?,ﬁﬂ,ﬁﬂ,ﬂﬂf— which were imporied under Bills of
Lading/IGM evidently in violation of the provisions of Condition 2 of Chapter
935. Being offending goods, fil%.ﬂj?' are liable for confiscation tmder Section 11 1{d),
Section 111{f}, and Secti:f::n 111{m) of the Customs Act, 1962, as detailed
vide Annexure-B to the inﬁ:ugned' SCN.

20. IMPOSITION OF RE?.*:JEMPTEON FINE IN LIEU OF CONFISCATION OF
THE GOODS UNDER SECTION 111(d), Section 111(f}, and Section (m) OF

THE CUSTOMS ACT, 1952':;

(). 1find that it is alleged in the SCN that the goads are liable for confiscation
under Section 111{f) and Serfzjtiﬂn 111(m)of the Customs Act, 1962. In this regard,
I find that as far as confiscation of gonds arc concerned, Section 111 of the
Customs Act, 1962, deﬁnesi' :the Coniiscation of tmproperly imported goods. The
relevant legal provisions of iiSECtiGII 111{f) and Section 111{m) of the Customs
Act, 1962 are reproduced bf'r:.lcw: -
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{d) any goods which are imported or attempted to be imported or are brought
within the Indian customs waters for the purpose of being imported, contrary
to any prohibition imposed by or under this Act or any other law for the fime

being in force;

i

{f) any dutiable or prohibited goods reguired to be mentioned under the
requlations in an import manifest or import report which are not so mentioned;

(m) any goods which do not correspend in respect of value or in any other
particular with the entry made under this Act or in the case of baggage with
the declaration made under section 77 in respect thereof, or in the case of
goads under transhipment, with the declaration for transhipment referred io
in the proviso to sub-section (1) of section 54;7

[li). On plain reading of the above provisions of the Section 111(d}, Section
111(f) and Section 111{m} of the Customs Act, 1962 it is clear that the
impugned goods have been improperly imported to the extent that such goods
were concealed, mis-declared and grossly undervalued and therefore, shall be
liabhle to confiscation. As discussed in the foregoing para’s, it is evident the
Importer has deliberately concealed/ misdeclared/ undervalued the imported
goods with a malafide intention to evade duty. Therefore, 1 hold that the
impugned imported goods are liable for confiscation as per the provisions of
Section 111(d), Section 111{f) and Section 111{m] of Customs Act, 1962.

[iii). As the impugned goods are found to be liable for ‘Cnnlﬁscaﬁﬂn under
Section: 111{d), Section 111{f) and Section (m) of the Customs Act, 1962, I find
that it is necessary to consider as to whether redemption fine nnder Section 125
of Customs Act, 1962, is liable to be imposed in lien of confiscation in respect of
the impugned goods as alleged vide subject SCNs. The Section 125 ibid reads as
under: -

“Section 125. Option to pay fine in lieu of confiscation.—{1) Whenever
confiscation of any goods is authorised by this Act, the officer adfudging it may, in
the case of any goods, the importation or exportation whereof is prohibited under
this Act or under any other law for the time being in force, and shall, in the case
of any other goods, give to the owner of the goods Ifor, where such cwner is not
known, the person from whose possession or custody such goods have been
seized,] an option to pay in Heu of confiscation such fine as the said officer thinks
fit.”

{iv) A plain reading of the above provision shows that imposition of redemption
fine is an option in lieu of confiscation. It provides for an opportunity to owner
of confiscated goods for release of confiscated goods by paying redemption fine
where there is no restriction on policy provision {or domestic clearance. I find
that in the instant case option to pay the redemption fine can be given to the
naticee for one consignment where Bill of Entry has been filed for clearance of
the goods for home consumption and where there is no policy restriction. The
exporter has also sought for re-export of the goods. A fundamental requirement
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i
in considering requests for re-export is whether the importer has made a truthfill
declaration at the time of import. In the ‘instant case there has been gross
misdeclaration of quantity;and vaiue in respect of one consignment in réspect of
which bill of entry has bcer‘_l fited. It cannot be the case that an importer indulges
in serious fraudulent misdeclaration and on being caught can seek re-export as
a matter of right. In respectiof the four consignments where no Bill has been f“ﬂe-;?‘l
for DTA clearance an option to pay the redemption fine can be given to 111‘.{:
Noticee for re-export of thg goods. This request is being considered as besides
the fact of bill of entry forl home consumption not having been filed there are
significant guantities of gné::ls where there is policy restriction for clearance of
the goods for home consumption, Here again, the quantum of fine shall be
imposed considering that there is little doubt on the fraudulent nature of these
imports as well which is borne out from the fact that the importer did not possess

the requisite BIS license fo;ré mport of Toys.
'

21. With regards Cross %:xaginatiug sought by the Noticees:

1. Ifind that Shri Samui'! Sharma, G-card holder of the Customs Broker firm
M/s. Al Cargo Services [;;;rhc: filed Bills of Entry for the import consignmernt),
{(Noticee No.7) during th.-_f;r defence submission dated 16.07,2024; requested
for Cross Examination of Shri Baidevsinh Vala (Noticee No. 6}, and Shri Vipin
Sharma (Noticee No. 1 3},§;whﬂe challenging the veracily of statements of the
latter two. I also find that all the RUDs has already been supplied to the
noticee. In this connection, I find that the statements of .th;,l"gqt.ieeas haye been
incorporated in the imp{:lbgned SCN .and none of the noticees. have retracted

s e g their statements, Wheress, I find that Shri.Samir Sﬁarﬁi’él{(}-cardﬂoldez'*‘rof

the Customs Broker ﬁrn’lliI\fI /8. Al Cargo Services (who filed Bills of Entry for

the import qqnsignmﬂnt},_! (Noticee No.7) in his defence submission. has. not

"&ivén any specific and vai;';'d grounds for secking the crpgs;éﬁaminﬂﬁqn,. it also
does not appear from ﬂm? ifacts of the case that the allegations against hiny in
the notice are based soleif,r on the statement of the two named individuals.

ii. Ifind that Shri Asif éLmi (Beneficial owner of the import goods) (Noticee
No.2}; vide their letter daf;::ed 13.12.2023 has requested for cross examination
of Chartered Engineer {in respect of Containers No. NGBCB22029471,
YMLUS226013264, KMTICNBOG319352 and TLLU4615592, However, the
aforementioned Containers are not subject matter in the present case,
therefore, issue of cross e%éamhation of Chartered Engineer in this regard does
not arise.

iti. I find that M/s. s;_]ixyblue International Trading Company (Noticee
No.1}; 8hri Asif Sathi {Beneficial owner of the import goods) [Noticee No.2);
vide their defense suhmission dated 05.08.2024 reguested for cross |
examination of Chartered Engincer. The aforementioned Noticee has
requested for cross examination of Chartered Engineer. I observe that Noticee
or his representative was part of Panchanama proceedings. It is also seen
that these proceedings e};gd the SCN has been issued long back, whereas no
cbjection was raised by :$hﬂ Asif Sathi and M/s Skyblue on CE report after
issuance of SCN. I also observe that Shri Asif Sathi and M/s Skyblue had not
appeared in first two Peﬁ?,nnal Hearing and has appeared only for the third
Personal Hearing ie. on 02.08.2024 and asking for cross examination at this
Juncture is clearly a dilatory tactic. I observe that no purpose woulld be served
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to allow cross examination of such person as same would only unnecessarily
protract the proceedings. I find that denial of Cross-examination does not
amount to viclation of principles of natural justice in every case. The benafide
of the noticee is also judged from the tremendous amount of misdeclaration
in quantity, value and concealment of restricted items in the import
consignments. I find that M/ s, Skyblue International Trading Company, also
did not respond to the Summons issued by the DRI during the investigation
thereby not seeking any opportunity to establish their bonafide if any.

iv. Shri Sarfaraj Kamani {Asscciate of beneficial owner] (Noticee No.3j;
vide their written submission dated 05.08.2024 requested for cross
exarnination of Shri Tahir Menn {Notices No. 4), wherein he challenged the
statement of Shir Tahir Menn Recorded under Section 108 of the Customns
Act, 1962, 1 find that considering the plea for cross-examination, I abserve
that though the right of cross-examination in any quasi- judicial proceeding
is a valuable right given to the Noticee as these proceedings may have adverse
consequernces, at the same time, under certain circumstances, this right of
cross-examination is not absolute and can be taken away if not nccessary
and relevant in the facts and circumstances of the case. It is well established
that the evidence in adjudication proceeding need not be like the one in
criminal cases. Shri Sarfaraj Kamani has not given any valid grounds for
seeking cross-cxamination and it also does not appear from the facts of the
case as laid down in the notice that the allegations against him are based
solely on the stafement of Shri Tahir Menn.

v. Shri Hanif Kapadia {Associate of heneficial owner) (Noticee No.10); vide
their written submission dated 05.08.2024 requested for cross examination
of Shri Tahir Menn (Noticee No. 4), wherein he challenged the statement of
Shir Tahir Menn Recorded under Section 108 of the Customs Act, 1962. 1
find that considering the plea for cross-examination, I observe that though
the right of cross-examination in any guasi- judicial proceeding is a valuable
right given to the Noticee as these proceedings may have adverse
consequences, at the same time, under certain circumstances, this right of
cross-examination is not absolute and can be taken away if not necessary
and relevant in the facts and circumstances of the case. It is well established
that the evidence in adjudication proceeding need not be Iike the one in
criminal cases. Shri Hanif Kapadia has not given any valid grounds for

seeking cross-examination and it also does not appear from the facts of the

case as laid down in the notice that the allegations against him are based
solely on the statement of Shii Tahir Menn.

21.1. In this connection, from the records available before me I find that none
the aforementioned persons whose statements have been recorded under Section
108 of the Customs Act, 1962, have reiraced their respective staternent. Further,
the instant case is related to mis-declaration of impugned goods in respect of
classification, quantily, valuation and concealment by WM/s. Skyblue
International Trading Company; which is based on decumentary evidences
and corroborated by voluniary statements recorded under Section 108 of the
Customs Act, 1962. Besides, all the relied upon decuments have already been
supplied to the noticees, and the submissions made by them have been taken
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on iecord. I find that t]:;IE statements recorded under Section 108 of t_lje
Customs Act, 1962, alsob !-ma.ke for substantive evidences.

21.2. I obscrve that whén there is no lis regarding the facts but certain
explanation of the circumgftanc::s there is no requirement of cross examinatios.
Reliance is placed on Judgement of Hon’ble Supreme Court in case of K. .
Tripathi vs, State Bank of India & Ors [Air 1984 SC 273, as follows;

“The basic concept isifair play in action administrative, Judicial or quasi-

Judicial. The concept fa;irr play in action must depend upon the particular lis, if
there be any, betwe :! the parties. If the credibility of a person who has
testified or given some irnﬁjnnatfon is in doubt, or if the version or the statement
of the person who has {Fst_:ﬁed, 15, in dispute, right of cross-examination mist
inevitably form part of ifair play in action but where there is no lis regarding
the facts but certain ex:ﬁianarfan of the circumstances there is no requirement
of cross-examination to|be fulfilled to justify fair play in action.”

Therefore, I find that cross;. exaniinatinn in the instant case is not necessary.

21.3. T observe that the principles of proving beyond doubt and -cross
examination cannot be applied to a gquasi-judicial proeeeding where principle
remains that as per the ﬁlreponderance of prabability the charges should be
established. The cross exa_ﬂt_nination of persons can be allowed during a quasi-
judicial proceeding, It is tr'lllﬁe that as per 138B{2) the provision regarding cross
examination shall so far as may be apply in relation to any other proceedings
under the customs act. Thjrfl: usage of phrase ‘so [ar as may be’'in section 138B
(2) shows that cross examination is not mandatory in all cases but the same may
be allowed as per circumstz:‘mccs of the case.

21.4. 1 find that in the ins}t_ant case there remains no scope of ambiguity for a
man of prudence. Thcrefi:m:ai, I observe that ne purpose would be served to allow
Cross examination of such pfer'sun as same would only unnecessarily protract the
proceedings. [ find that den;i::al of Cross-examination does not amount t¢ violation
of principles of natural fustice in every case. Further, it is a gettled position that
proceedings before the qué@si—judicial authority is not at the same fobting as
proceedings before a court %E:f law and it is the discretion of the authority as to
which request of cross examination to be allowed in the interest of natural
Justice. I also rely on folloﬁﬁlflg case-laws in reaching the above opinion:-

a, Poddar Tyres (Pvt) Ltd. v. Commissioner - 2000 (126} E.L.T. 737
wherein it has been observed that cross-examination not a part of natural
Justice but only that of procedural justice and not 4 'sine qua non'.

b. Kamar Jagdish Ch. !'Sinha Vs. Collector - 2000 (124) E.L.T. 118 (Cal
H.C.):- wherein it hae;z been observed that the right to confront witnesses
is not an essential requlirement of natitral Jjustice where the statute is silent!
and the assessee has'5 been offered an opportunity to explain allegations
made against him. l

¢. Shivom Ply-N-Wood PI'P‘I: Ltd. Vs Commissioner of Customs & Central
Excise Aurangabad-|2004(177) E.L.T 1150(Tri.-Mumbsi).- wherein it
has been observed thaL cross-examination not to be claimed as a matter
of right. i; . .

i
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d. Hon’ble Andhra Pradesh High Court in its decision in Sridhar Paints v/s

22.

Commissioner of Central Excise Hyderahad reported as 2006{198) ELT
514 (Tri-Bang) held that: ....... denial of cross-examination of
witnesses/officers is not a violation of the principles of natural justice, We
find that the Adjudicating Authority has reached his conclusions not only
on the basis of the statements of the concerned persons but also the
varicus incriminating records seized. We hold that the statements have
been corrcborated by the records seized (Para 9)

. Similarly in AL Jalauddin v/s Enforcement Director reported as

2010{261)ELT 84 (mad) HC the Hon High court held that; "..... Therefore,
we do not agree that the principles of natural justice have been viclated by
not allowing the appellant to cross-examine these two persons: We may
refer to the following paragraph in AIR 1972 3C 2136 = 1983 (13) E.L.T.
1486 {S.C.) (Kanungo & Co. v. Collector, Custotns, Calcutta)”®.

I find that during the course of investigation carried out by the DRI the

statements of various persons have been recorded under Section 108 of the
Customs Act, 1962 which have sufficient evidentiary value to prove the fact that
the importer has improperly imported the impugned goods by way of
corcealment and mis- declaration of the same. I place reliance on the following
relevant judgements of various Courts wherein evidertiary wvalue of
statements recorded under Section 108 of the Customs Act, 1962 is
emphasized.

% The Hon’ble Apex Court in the case of Naresh Kumar Sukbhwani vs Union

of India 1996(83) ELT 285(SC) has held that statement made under
Section 108 of the Customs Act, 1962 is a maiterial piece of evidence
collected by the Customs Officials. That material incriminates the
Petitioner inculpating him in the contravention of provisions of the
Cfustoms Act. Therefore, the statements under Section 108 of the Customs
Act, 1962 can be used as substantive evidence in connecting the applicant
with the act of contravention.

In the case Collector of Customs, Madras and Ors vs D. Bhoormuil-
1983(13)ELT 1546(8.C.) the Hon'ble Supreme Cowrt has held that
Department was nol required to prove Its case with mathematical
precision. The whole circumnstances of the case appearing in the case
records as well as other documentis are to be evaluated and necessary
inferences are to be drawn from these facts as otherwise it would be
impossible to prove everything in a direct way.

Kanwarjeet Singh & Ors vs Collector of Central Excise, Chandigarh
1990 {47} ELT 695 {Tri) wherein it is held that strict principles of evidence
do not apply to a quasi-judicial proceedings and evidence on record in the
shape of various statements is enough to punish the guilly.

Hon‘ble High Court decision in the case of Assistant Collector of
Customs Madras] vs. Govindasamy Ragupathy-1998(98) E.L.T.
50(Mad.} wherein it was held by the Hon’ble Court confessional statement
under Section 108 even though later retracted is a voluntary statement-
anid was not influenced by threat, duress or inducement ete. is a true one.

» In the case of Govind Lal vs. Commissioner of Customs Jaipur
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{2000(117} E.L.t. {515(Tri}}- wherein Hon’sle Tribunal held that--
‘Smuggling evidence statement- when statement made under Section 108
of the Customs Act,{1962 never retracted before filing the replies to the
Show Cause Notice-jretraction of the statement af later stage not to ailect
their evidence value’.

> In the case of Surje,!e;t Singh Chabra vs. UOI 1997 (84) ELT (646) SC.
Hon’ble Supreme Cojthrt held that statement made before Customs Officer
though retracted within six days, is an admission and binding since
Customs Officers arel not Police Officers. As such, the statement tendered
before Customs isa %rali'd evidence under law.

23. In view of above, I find E%hat M/s. Skyblue International Trading Company
have deliberately contravefied the above said provisions with an intention to
evade payment of CustUméEDutjr by way of concealment and mis-declaration of
the impugned goods. | hoﬂr_;i that M/s. Skyblue International failed to ensure
the accuracy and cnmpletféness of the informiation filed by them and thereby
failed to fulfill their legal '!E)bligaﬁon of providing correct classification of the
immported goods, in the Bills of Entry and other documents presented by them

before customs.

|
'24. ] find that M/s. Baldevsinh Vala, have submitted their reply dated

15.07.2024 that Whatsapég chat cannot be read as evidence without mandatory
certificate under Sectiogn 1;-!'38'3 of the Customs Act, 1963, I find that during
recording of statement dﬁd. 25.11,2022 of Shri Mohammed Tahir Menn,
Proprictor of M/s. M.M, Flnterprises, whilst he voluntarily surrendered his
mobile phone Samsung Galaxy Note 20 Ultra 5G on 25.09.2022 for investigation
purpose. Whereby, some in¢riminating data including one screen video of video
calling among Shri Asif, Slfg_:ri Sarfaraj (Partner of Shri Asif) and one lady Mrs.
Shelly {overseas supplicr) élc. were taken oui/copies to a CD in his presence,
and he was issued a Certiﬁ{-l::ate under Section 65(B) of Indian Evidence Act 1872
read with Section 138 C ofF ;Sustoms Act, 1962 in that regard. Therefore, I find
that claim of Shri Baldevsil_tjlh Vala that Certificate under Section 138C of the
Customs Act, 1962 not issty_ad, is bogus and therefore, not sustainable.

25. NOW I PROCEED TO Eixamqu THE ROLES OF THE VARIOUS NOTICEES 1N
THIS ELABORATE SCHEMEI:I OF MISDECLARATION AND UNDERVALUATION OF
IMPORTED GOODS WITH INTENT TG DEFRAUD THE GOVERNMENT EXCHEQUER:

I find that the present SCN has elaborately discussed the scheme of
smuggling of e-Cigarettes byia group of persons, which is not the subject matter
of present adjudication prm;:,‘eeding. However, the present round of adjudication
deals with the issue of mis:-%:ieclaration and undervaluation of other impugned
goods. At the same time, itis seen that there was a well-established cartel at
work and there is need toljtake a wholesome perspective of the roles of the
merbers of the cartel across the imports.

25.1. Role and culpability i"f M/s. Skyblue International Trading Company

(1) I find that in the préllé-;ent case, M/s. Bkyblue International Trading
Company has importeg total 05 Import consignments through Container
No. SLSUS018922, T%BU??’GQ‘I-‘?B, TRHU8455767 and SEGU4596469
and YMMU6620747. Qut of these 05 hnport consignments, the importer
has filed bill of Entryfor only 01 import consignment pettaining to

|
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container No. YMMU6620747. The details of the import consignmernts are
given as under:

B

Table 16
Sr. No, | Container No. DTA BEill of Entry No. and | Bill of Lading No. /IGM No.
date
1 YMMUB620747 2013047 dated YMLUS226013432 dated 13.08.2022
30.08.2022
2 SLSUB018922 Not filed OOLUS891622710 dated 19.08.2022
(IGM No. 2320780 dated 02.09.2022)
3 TRHU8455767 Not filed 731911331379 dated 28.08.2022
IGM No.2321558 dated 12.09.2022
El SEGU4596460 Not filed KMTCNBOG3 13351 dated 12.08.2022
IGM No,2320512 dated 26.08.2022
5 TGBU7T709478 Not filed 701211331530 dated 28.08.2022
IGM No.232 1558 dated 12.09,2022

fiiy I find that M/s. Skyblue International Trading Company, did not respond
to the Summons isgued by the DRI

(iif) T {find that during visit carried out by the DRI officials under Panchnama
dated 16.09.2022 at the declared premises of M/s. Skyblue Internationat
Trading Company, no business activities were noticed there.

{iv) Ifind that investigation carried out by the DRI revealed that Prop. of M/s.
Skyblue International Trading Company provided signed documents to Shri
Asif Sathi and others to use the same for import of offending goods.

(v) Ifind that M/s. Skyblue International Trading Company have willingly and
deliberately indulged in the conspiracy of importing and clearance of
prehibited goods i.e. Toys and other offending goods. Further, the Importer
by knowingly concerning themselves in removing, depositing, harbouring,
keeping, concealing, selling and dealing with prohibited goods and others
mis-declared goods fesulted in contravention of the prohibition under the
Customs Act, 1962 and Rules made there under. Thus, the aforementioned
acts and omission on part of the importer has rendered the impugned goods
linble for confiscation under Section 111 of the Customs Act, 1962, In view
of above, 1 find that the importer has rendered themselves liabie for penalty
under Section 112{a){ii) of the Customs Act, 1962. I find that imposition of
penally under Secton 112(a) and 112(b) simultaneously tantamount to
impeosition of double penalty, therefore, I refrain from Imposition of penalty
under Section 112(b) of the Act where ever, penalty under Section 112(a) of
Act, is imposed.

(vi) Therefore, I hold that the aforesaid acts of suppression of facts and willful
mis-statement by the importer had led to evasion of Customs duty of Rs.
26,26,39,454/- (Rs. 25,69,47,113/ + Rs. 49,58,680/ + Rs. 7,33,661/);
thereby rendering them. liable for penaity under Section 114A of the
Customs Act, 1962, in as much as the said Customs duty was evaded by
reason of willful mis-declaration and suppression of facts with a malafide
intention. Therefore, the impugned imported goods such as Mobile

Page 69 0f 92




fvii)

(vidi)

!
F. No GEN/AD.T/COMM /568 f2023-Adjn-O/o Pr. Commr- Cus-Mundia
DIN : 2024087 IMC000027382d1

]
accessories, Hair ’I‘r:'.rﬁmer, Hair Straightener and Exercise Book valued at
Rs.65,54,64,960/- || (Rs. 64,11,68,260/ + Rs.1,12,80,000/ .+
Rs.30,16,700/) star-tzgd lizble for confiscation under Seection .11 1(f) and
Sectionn 111(m]) of the Customs Act, 1962. Further, the immpugned ‘Toys’
misdeclared as ‘Plasty': Chocolate Mould, iotal valued st Rs.2,50,50,000/ -
have been imported iﬂ)}f M/s. Skyblue International Trading Company in
viclation of provisions of Conditions 2 of Chapter 95, are ligble to be
confiscated under Section 111(d), Section 111(), Section 111(m) of th
Customs Act, 1962. “fith regards impugned dutiable goods, I find that M /5.
Rajyog Enterprises ar;t; therefore liable to penalty under Section 1 12(a)(ii) of
the Custorns Act, 19»?:‘:2I in respect of impugned dutiable goods. With regards
offending godds i.e. Toys for which BIS Certification is mandated by law, I
find that M/s. Slqrbluiér International Trading Company are liable to penaity
under Section 1 12{&}{% of the Customs Act, 1962,
Ly
I find that total duty of Rs.26,26,39,454/- in case of impugned goods
having assessable value of Rs. 65,54,64,960/- has been demanded vide
impugned SCN. I—Inmir:ever, after considering re-export of impugned goods
where Bill of Enfry hE]!.E not been filed the demand of duty actually comes
to Rs. 8,81,47,730/ -J Therefore, quantum of penalty under Section 1144
of the Customs Aclt:, 1962 has to be decided against Duty of Rs.
8,81,47,730/-. I hold so.

I find that in the p_l-iESEIlt case, M/s. Skyblue International Trading
Company had lent it:? IEC to Shri Asif Sathi, Shri Safaraz, Shri Tahir ete.
This IEC of M/s. Skyi?_luﬁ International Trading Company was uscd by Shri
Asif Sathi and others for their own import, and they have used KYCs of
this firm for cIea.raEnce of various offending goods by way of mis-
declaration/ cuncealn‘fentf undervaluation. Investigation has revealed that
M/s. Skyblue Intetpational Trading Company has knowingly and
intentionally made/ s.'_iigncd {used and/or cansed to be made/signed Jfused
the import documents and other related documents which were false or
incorrect in material ;Hartiéuiar such as description, value ete., with mala-
lide intention, and tht{:;refnre, M/s. Bkyblue International Trading Company
arc liable to penalty under Section 114AA of the Customs Act, 19562,

i ‘ .
{viii} I observe that the :Tmp[:;rter was required to made a truthful declaration of

(ix)

the contents of the Bill_é!of Entry submitted for assessment of Customs duty,
while in the instant caé.'e, the importer had resorted to mis-declaration and
undervaluation of impg‘g;ned imported goods such as Earphones, Termpered
Glass, Mobile Cover, H:air Trimmer, Hair Straightener and Exercise Book.
Moreover, they iﬂlpﬂrﬁt.:%ﬂ Toye’ in violation of the provisions of Condition 2
of Chapter 95. For thes.;e copttraventions an viclations, the goods fall under
the ambit of ‘smuggledE goods” within the meaning of Section 2(39) of the
Customs Act, 1962 anﬁi are Hable for confiscation under the provisions of
Section 111{d), Secﬁon{ 111{f) and Section 111 (m) of the Customs Act, 1962.

| I
[ observe that Section Elfldm stipulates that the person who is liable to payv
duty by reason of co]llizgion or any wiliid mis-statement or suppression of
facts as determined unﬁer section 28, is also be liable to pay penalty under
Section 114A. I find that these acts and omissions of the Importer rendered
them liable for penal action under Section 1144 of the Customs Act, 1962.
! r
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I observe that as per 5th proviso of Section 114A, penalties under section
112 and 114A arc mutually exclusive, When penalfy under section 1144 is
imposed, penalty under Section 112 is not imposable. Therefore, I refrain
from imposing penaliy under Section 113(a) and Secction 1 12(b) of Customs
Act, 1962,

25.2. ROLE AND CULPAEILITY OF SHRI ASIF SATHI

(i)

(i)

(i11]

(iv)

1 find that it is evident from statement dated 05/06.09.2022 of Shri
Baldevsinh Vala, Authorised Signatory of M/s. Kalpana Exim, Mundra
(Kutch), that Shri Asif had requested him for arranging {ransportation and
clearance of the import goods fromm Mundra to Bhiwandi for which he
agreed and arranged Shri Sameer Sharma of M/s. Al Cargo Berviges as
Customs Broker and Shri Chhaju Ram as Transporter. Shri Baldevsinh
Vala in his said statement also stated that on departure of the
consignment /vessel from load port, Mr. Asif used to send him Bill of
Lading through Whatsapp alongwith Inveice, Packing List etc.; and based
oni these documents, Bills of Entry were filed with Customs. Shri
Baldevsinh Vala also stated that Shri Asif is coniroller and actual
beneficiary owner of various named importers /firmg which are registered
in the name of different persons; that everytime the payments with respect
to the consignments pertaining to these firms were received by him (Shri
Baldevsinh) from Mr. Asif and none of the persons declared as owner/Prop.
in IEC record ever contacted him for any consignmment pertaining to these
firms other than Mr. Asif and Mr. Tahir.

1 find that Shri Bealdevsinh in his statement dated 07.12.2022
confessed that Asif himself kad given him
forged/fabricated/manipulated documents with respect tfo
description and quantity of import goods; while explaining the chats in
the group “Mm”, Shri Baldev stated the role of Asif as mastermind In
importing e-cigarettes, fake /copy products violating IPR, Toys etc. I find
that Shri Sarfaraj Kamani in his statement dated 29.09.2022 confirmed
that Shri Asif used to contact with the overseas suppliers and he just
followed the instructions of Shri Asif. While explaining the chats in the
group “Mm”, Shri Sarfargj revealed that these messages in Chat Group
“Mm” were relating to loading of import goods involving copy goods,
Bluetooth goods etc; that he had sent the above mentioned messages in
the group as per directions of Shri Asif.

1 find that Shri Tahir in his statement dated 24.09.2022 confirmed that
Shri Asif requested him to import goods on [EC of M/s. M.M. Enterprises
and offered him monetary benefits in lieu of providing his IEC. I find that
Shri Tahir in his statement dated 25.09.2022 while explaining the chats
in the group “Mm”, revealed the role of Shri Asif as mastermind i
importing e-cigarettes, fake /copy products violating IPR, Toys etc.

1 find that Shri Mohamrmad Asif Sathi in his statement dated 21.09.2022
confessed that he imported various items ai Mundra port and cleared the
same through Mundra SEZ in the IECs of various firms including M/s.
M/s. Skyblue International Trading Company which were formed in the
name of other persons on payment of fixed amount te such IEC holders
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[ H

depending upon th:é gravity of mis-declaration/ concealment/pature of
cargo in the consigninent. Shri Mohammad Asif Sathi also confossed in his
statement that Shri| Baldevsinh of forwarder firm M/s. Kalpana Exirri,
Mundra used to manage to change/forge/fubricate documents received
{rom overseas suppliers by showing different description and cuantity. I
find that Shri Mohathmad Asif Sathi in his said statement also explained
the procedure of documentation and payment io overseas supplier Whic]}l
was said to have been dore by cash collected from the buyers and
deposited in  the Bank accounis of dummy IEC holder firms for
subsequently making payment to the suppliers’ Bank account from the
dummy firm; ;

I find that the investigation carried out by the DRI revealed that for
Customs clearance E‘iIld transportation of goods Shri Asif Sathi acted hand
in gloves with Shri Baldevsinh.

||
In view of above, I find that i3 the present case of import of goods in name

of M/s. M/s, Skyblu{?_: International Trading Company, Shri Asif has acted
as the mastermind ofi the smuggling cartel and his role remains the same
as has been described in above paras. Thus, such acts and omission on
part of Shri Asif ha‘?r!le rendered impugned goods liable for confiscation
under Section 111 of ;12131“1& Customs Act, 1962 and has also rendered himself
lighle to penalty under Section 112 of Customs Act 1962. With regards
impugned dutiable goods, I find that Shri Mohammad Asif Sathi is
therefore liable to pé:nalty under Scction 112(a)fii) of the Customs Act,
1962 in respect of im;:;:ugrg(ed dutiable goeds, With regards offending goods
i.e. Toys for which BIS Certification is mandated by law, 1 find that Shri
Mohammad Asif Sathi is liable to penalty under Section 112(a){i) of the
Customs Act, 1962. ; |

[ find that Shri Asif %Sathi had used IECs of dummy firms for his own
imnport, and he has 51::18&(1 KYCs of thesc dummy firms for clearance of
various offending goods by way of mis-declaration /concealment/
undervaluation. He HJH.S also forwarded incorrect documents for filing of
Bills of Entry for these consignments with false declarations. He has
knowingly and interlllicicma_lljr made/ sig:nec? {used and/or caused to be
made/ signed/ used the import documents and other related documents
which were false or i'_rlmorrect in material particular such as description,
value etc,, with mala—%ﬁde intenton, and it ig bevond doubt that Shri Asif
Sathi is also liable tc:-:!ipenalty under Sectin? 114AA of the Customs Act,
1962, H

1 observe that the imp‘:?rtcr was required to made a declaration as to truth
of the contents of the F113ills of Eniry submitted for assessment of Customs
duty, while in the instant case, the importer had resorted to mis-
declaration and’ und%::rvaluatifjn of impugned imported goods such as
Barphones, Tempered Gisss, Mobiie Cover, Hair Trimmer, Hajr
Straightencer and Exercise Book, Morcover, they Imported Toys' in
violation of the pmvgfsiﬂns of Condition 2 of Chapter 95. For these
contraventions and vi{:-:la'tions, the goods fall under the ambit of ‘sinuggled
goods’ within the meair:ling ai Section 2{39 of the Customs Act, 1962 and
|
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are liable for confiscation under the provisions of Section 111(d}, Section
111{f) and Section 111{m) of the Customs Act, 1962.

I observe that Section 114A stipulates that the person who is hable to pay
duly by reason of collusion or any wilful mis-statement or suppression of
facts as determined under section 28, is also be liable to pay penalty under
Section 114A. I find that these acts and omissions of the Importer rendered
them liable for penal action under Section 114A of the Customs Act, 1962,

{ix)i ohserve that as per Sth proviso of Section 1144, penalties under section

25.3.

112 and 114A are mutually exclusive. When penalty under section 114A
is imposed, penalty under Section 112 is not imposable. Therefore, with
regards impugned dutiable goods, I refrain from imposing penalty under
Section 112(a)(ii) of Customs Act, 1962. However, with regards offending
goods ie. Toys for which BIS Certification is mandated by law, 1 find that
Shri Mohammad Asif Sathi is liable to penalty under Section 112(=}{i) of
the Customs Act, 1962,

Role and culpability of Shri Sa.rfargjl Kamani:

il

iii,

Shri Sarfaraj Kamani is the business associate of mastermind of smuggling
racket Shri Mchammad Asif Sathi and others with whom he went to Dubat
tour also. He was aware about importation of e-cigarettes by the smuggling
racket headed by Shri Mohammad Asif Sathi and was also aware that
impart of e-cigarettes was prohibited in India. He was part of video call
with the said mastermind and overseas supplier wherein stuffing of e-
cigareties was being made in the container to be imported to India. He was
also aware about discussions of stacking of e-cigarettes in the container
and also actively participated in the Whatsapp Group ‘Mm’ wherein
discussions regarding importation of copy/counterfeit goods of various
popular brands infringing IPRs was made by him.

[ find from the simiement of Shri Asif that Shri Sarfaraj Kamani had
imported goods packed in the boxes with marka ‘SK’. On being apprised
with the outcome of examination of goods imported in one container no.
YMMUG620747 having goods with marka ‘SK’ pertaining to Shri Sarfaraj
(as per version of Shii Asif), Shri Sarfaraj stated that he had perused the
examination Panchnama dated 03/04.09.2022 respective Chartered
Engineer Valuation Report No. DRI/136/22-23 dated 22.09.2022 and
Annexure-A to the impugned SCN prepared on the basis of Panchnama
and Valuation Report. Thus there established gross mis-declaration of
quantity and value of goods imported in the cartons having marka SK’and
also infringement of IPRs committed in such import. Hence, it is beyond
doubt that he has been concerned with import of other goods mobile phone
accessories having mark/loge of various popular brands like Vivo, Oppo,
Realme etc. with respect to quantity, value and other material particulars
in gross viclation of the provisions of Customs Act, 1962 and other allied
Acts.

1 find that being business associate of smuggling cartel, Shri Sarfara) was
was very well aware and knowingly concerned in the illegal import of
prohibited e-cigarettes as epparent from the Video Calling held among
him, Shri Mchammad Asif Sathi and the overseas supplier during the

Page 73 of 92

L

wE




R

iv.

25.4.

F. No GEN/ADJ/COMM/568/2023-Adjn-O/o Pr. Commr- Cus-Mund ‘a
DIN : 2024087 1MO00002782¢] 1.

loading of e—cigarettties in the container ta be imported. This aspect is
substantiated with l‘gliS Chat conversations with Shri Parve] Alam and 3151-::
from the conversation held in the Whatsapp Group ‘Mm’ with other kci',r
persons read Withg statements of Shri Mohammad Asif Sathi, Shii
Mohainmed Tahir Menn and Shri Parvej Alam. The role of Shri Sacfaray izll
case of M/s. Skyblu ;%International Trading Company reinains the same aj
has been described ll.? above paras.

In view of above, I fifid that Shri Sarfaraj has done an act rendering these
goads liable for cmilﬁscatian and has knowingly concerned himself in
removing, de;:rnsiting, harboring, keeping, concealing and dealing with
Prohibited gaods lejr Toys. Shri Sarfaraj has willfully and delibierately
indulged into conspiracy of Importing and clearance of goods requiring
mandatory BIS and:ithe goods miringing IPR, and gaods by way of mis-
declaration/concealment and gross undervaluation. By doing such acts
and omissions whi¢h resulted in contravention of the provisions of
Customs Act, 1962 and rules made there under and thus, he has made
goods liable to conﬁér%:atiun under Section 111 of the Customs Act, 1962
and has also rendered himself liable to penalty under Section 112(a) and

112(b) of Customs Act 1962.

I also find that Shri éarfaraj had used IECs of dumimy firms for his own
import, and he has fused KYCs of these dummy firms for clearance of
various offendirlg goods by way of mis-
declaratiunjconcealnfliem;’mdervaluatinn. He forwarded incorrect
documents for ﬁling?v::}f Bills of Entry for these consignments with false
declarations. He has knowingly and intentionally made/signed /used
and/or caused to be !:r{naqe /signed/used the import documents and other
related documents which were false or incorrect in maierial particular
such’ as description, lvalue etc., with mala-fide intention, and it appears
that Shri Sarfaraj is| !alsc: lizhle to penaity under Section 114AA of the
Customs Act, 1962, l} | 1

(i)

{ii)

(i)

Y
Role and culpability of Shri Mohammed Tahir Menn
| P Tt

'

I find that Shri Baldeysinh Vala in his statement dated 09.12.2022 stated
that Shri Mohammed;Tahir Menn and Shri Samir Sharma were well aware
about mis-declaratin}%l in the import consignment perfaining fo Shri
Mohammad Asif Satﬁli. Shri Baldevsinh Vala further stated that ail the
work related to claarair?ce and transportation of all the import consignment
pertaining {o Shri Méhammad Asif SBathi and his associates at Mundra
port was handled by hl_;_m and Shri Tahir. I lind that Shri Vala also revealed
in hig said statement'?hat Shii Mohammad Tahir Menn and himself were
locking after crossing r_c:mf containers/goods in this case to avoid interception
by enforcement agcnc}i}es.

I find that Shri Baldeysinh Vala in his statement dated 09.12.2022 also
confessed that he alm!-fgwith Shri Mochammed Tahir Menn and Shri Samir
Sharma were well awa!r!e about mis-declaration in the import consignmment
pertaining to Shri Moﬁ;;ainmad Asif Sathi.

;

I find that from varinfrf:ls staternents, whatsapp chat conversations, it is
evidently clear that SHH Tahir used to coordinate through Shri Baldevsinh
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for all the firms on behalf of Shri Asif. Along with Shri Baldevsinh, Shri
Tahir was looking after crossing of containers/goods after customs
clearance to avoid interception by enforcement agencies.

I find that from Whatsapp chat conversations it is also clear that Shri Tahir
has been deeply involved with import of other goods like toys requiring BIS
compliance, mobile phone accessories having mark/logo of various brands
like Boat, Realme, eic. infringing Intellectual Property Rights (IPRs),
concealment and mis-declaration of goods with respect to quantity and
other material particulars in gross violation of the provisions of Customs
Act, 1962 and other allied Acts,

1 find that Shri Tahir has admittedly received substantial monetary
henefits from the mastermind in lieu of facilitating the illegal import in the
IEC of firms including M/s. Skyblue Internaticnal Trading Company.

Thus, it is evident that Shri Tahir has willfully and deliberately indulged
into conspiracy of importing and clearance of goods requiring mandatory
BIS, and goods by way of mis-declaration/concealment and gross
undervaluation. Such acts and omissions and by knowingly concerning
himself in removing, depositing, harbouring, keeping, concealing, selling
and dealing with Prohibited goods and other mis-declared goods which
resulted in contravention of the provisions of Customs Act, 1962 and rules
made there under and thus, on part of Shri Tahir Menn has made goods
liable to confiscation under Section 111 of the Customs Act, 1962 and has
also rendered himself liable to penalty under Section 112 of Customs Act
1962, Therefore, with regards impugned dutiable goods, I find that Shri
Tahir Menn is liable to penalty under Section 112(a)(il} of Cusioms Act,
1962. However, with regards offending goods ie. Toys for which BIS
Certification is mandated by law, [ find that he is liable to penalty under
Section 112{a}(i) of the Customs Act, 1962, I find that imposition of penalty
under Section 112{a) and 112(b) simultanecusly tantamount to imposition
of double penalty, therefore, I refrain from imposition of penalty under
Section 112(b) of the Act where ever, penalty under Section 112{a) of Act,
is imposed.

I find that Shri Tahir had used IECs of dummy firms (J H Enterprises) for
import, and he has used KYCs of these dummy firms for clearance of
various offending goods by way of mis-declaration/ concealment/
undervaluation. He has also dealt with incorrect documents for filing of
Bills of Entry for these consignments with false declarations. He has
knowingly and intentionally made/ signed/ used and/or caused to be
made/signed/used the import documents and other related documents
which were false or incorrect in material particular such as description,
value etc., with mala-fide intention, and therefore, Shri Tahir Menn is also
liahle to penalty under Section 114AA of the Customs Act, 1962,

Role and culpability of Shri Baldevsinh Vala

@)

I find that Shri Mohammad Asif Sathi in his statement dated 21.09.2022
stated that Shri Baldevsinh Vala, Anthorised Signatory of M/s. Kalpana
Exim managed to change/forge/fabricate the documents sent by shipper
pertaining to subject import conmsignments by showing different
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description and qua':ntit_j.n He also stated that Shri Baldevsinh also-agreed
io facilitate customsiclearance of prohibited items such as-e-cigareties anri:l

toys requiring BIS fciri' Shri Asif Sathi.

I find that Shri Iu;ig'nhammad Tahir Menn, Proprietor of M/s. M.M.
Enterprises, Bhuyj (Kutch), in his statement dated 24.09.2022 stated that
Shri Baldevsinh asstired that he would clear the consignments-of tﬂj’j&
{without BIS by Wa}filjjf concealment). He stated that he had given initially
Rs 1 lakh and later Ris 3.75 lakh to Shri Baldevsinh after clearance of first
import container inlihis IEC (M M Enterprises). Shri Mohammad Tahir
Menn further deposed that Shri Baldevsinh assured that he would clear

the toys after :Impnrt;iflg the same under his IEC.

I find that Shri I:j);irgesh Dhirgj Dedhiva, in his statement -dated
18.08.2023, stated that in the month of April, 2022, Shri Baldevsinh told
him that Shri Asif wei:l:. going to import slippers, hair straightner, cloth bag,
mop, clipper, trimmer, water bottles, etc. at Mundra port through Mundra
SEZ and. also c:fﬁ:recil'S% cornmission of invoice value in lieu of allowing
IEC of M/s. Exemplaé"lerading for itnport of the goods; that Shri Baldevsinh

used to do clearancejrelated work of consignments imported in his firm;

I find that Shri Samir Sharma in his statement dated 0S5 J06.09.2022
stated that he got thﬂEu::ustoms related werk of various firms including M/s.
Rajyog Enterprises, f;liﬂm Shri Baldevsinh Vala who was looking after the
forwarder work in IU_E;’ s. Kalpana Exim. I find that Shri Samir Sharma
deposed that Shri BE__‘[;.‘ZIEVSfIlh_. provided himr the Biil of Lading, Inveice and:
Packing list for the irir-!iport consignments pertaining to subject firms, and
that Shri Baldevsinh [Vala provided him the KYC documents such.as CHA
autherity letter, IEC Eop}r, GST certificate, PAN card, Aadhar Card and

§ .

address proof, Bank details etc, :

[ find that investigation carried out by the DRI unearthed that Shri
Baldevsinh Vala was ;;fn active associate of the cartel involved in smuggling
of prohihited item e—c'ii_garettea and other offending goods imported illegally
at Mundra port by :.:f.ray of concealment afnd mis-declaration like toys
requiring mandatory BIS compliance, mobile phone accessories infringing
Intellectual Propertyj Rights and/or other goods involving gross
undervaluation. ;

I find that investightion revealed that Shii Baldevsinh forged the
documents provided(iby forsign supplier for filing Rills of entry for
clearance of offending goods and thus manipulated import documents.
Bills of enlry with inuf:]c:-rrect descriptions/value were filed with Customs |
Authorities at Mundrd SEZ by Baldevsinh through Shri Samir Sharma of
Customs Broker firm|M/s. Al Cargo Services. After ensuring customs
clearance on the basi;t-‘i of fake declarations, 8hri Baldevsinh Vala Iooked
after arrangement of fransportation of these goods from Mundra SEZ to
the Bhivandi Gudom;“j of mastermind Shri Mohammad Asif Sathi.
]

I find that Shri Balde&isinh Vala had knowledge about the undervaluation
in import goods which !is evident from chats messages in which he assured
Shri Asif that he will handle the valuation aspects,
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I find that Shri Baldevsinh Vala has done an act rendering these goods
liable for confiscation and has knowingly concerned himself in removing,
depositing, harbouring, keeping, cencealing and dealing with Prohibited
goods i.e. Toys, It is also evident that Shri Baldevsinh Vala willfully and
deliberately indulged into conspiracy of importing and clearance of goods
requiring mandatory BIS, and goods by way of mis-
declaration/concealment and gross undervaluation. By doing such acts
and omissions which resulted in contravention of the provisions of
Customs Act, 1962 and rules made there under and thus, he has made
goods lable to confiscation under Section 111 of the Customs Act, 1962
and has also rendered himself liable fo penalty under Section 112 of
Customs Act 1962. Therefore, with regards impugned dutiable goods, 1
find that Shri Baldevsinh Vala is liable to penalty under Section 112(a){ii)
of Customs Act, 1962. However, with regards offending goods i.e. Toys for
which BIS Certification is mandated by law, 1 find that he is liable to
penalty under Section 112{a){i) of the Customs Act, 1962. 1 find that
imposition of penalty under Section 112({a} and 112(b) simultaneously
tantamount to imposition of double penalty, therefore, I refrain from
imposition of penalty under Section 112(b) of the Act where ever, penalty
under Section 112(a) of Act, is imposed.

I find that Shri Baldevsinh Vala also manipulated the description and
values in Bills of Entries {including the Bill of Entry pertaining to M/s.
Skyhlue International Trading Company and guided other members of
smuggling racket regarding stuffing, and filing wrong declarations in
Documents for ensuring clearance of various offending goods by way of
mis-declaration/concealment/undervaluation. Therefore, I find that he
has knowingly and intentionally made/signed/used and/or caused to be
made/signed/used the import documents and other related documents
which were false or incorrect in material particular such as description,
value ete., with mala-fide intention, therefore Shri Baldevsinh Vala is liable
to penalty under Section 114AA of the Customs Act, 1962.

Role and culpability of M/s Kalpana Exim

()

(i)

(iv)

1 find that investigation carried out by the DRI revealed that all the
consignments in this case were forwarded for clearance by one Shri
Baldevsinh Vala, Authorised Signatory of M/s. Kalpana Exim, Mundra.
Shri Abhalsinh Vala is the Proprietor of the firm M/s. Kalpana Exim,
however, due to disturbance in his family life, Shri Baldevsinh was looking
after overall business operations in this firm. Shri Abhalsinh Vala was part
time assisting in preparing invoices and other related activities.

I find that Shri Baldevsinh also agreed to facilitate customs clearance of
prohibited items such as e-cigarettes and toys requiring BIS for Shri Asif.

] find that M/s.Katpana Exim offered Shri Asif to take care of customs
clearance work (through Shri Samir Sharma) of mis-declared, prohibited,
restricted, under valued consignments as the forwarding work of these
imported consignments for transport to godowns in Bhiwandi.

I find that M/s.Kalpana Exim actively associated itself with the cartel for
smuggling of prohibited item e-cigarettes and other offending goods
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imported illegally at Mundra port by way of concealment and Imsi.-

declaration like toys!requiring mandatory BIS compliance, mobile phon:
ACCESSOTics i_nfringiﬁg Inteilectiiai Property Rights and/or other goc-dla
involving gross undervaluation.

[

In view of above I find that M /s.Kalpana Exim has done an act rendering
these goods liabic fgr confiscation and has knowingly concerned himsef_f
in removing, depositing, harbouring, keeping, concealing and dealing with
Prohihited goods i.e.[ Toys. It also reveals that Kalpana Exim has, willfully
and deliberately indulged into conspiracy of importing and clearance of
goods requiring nlari;:iator}r BIS and the goods infringing IPR, and goods
by way of mis-declaration/concealment and gross undervaluation. By
doing such acts Emu:f[k omissions and by knowingly concerning himseif in
retnoving, dﬁpositing',i harbouring, keeping, concealing, seélling and dealing
with Prohibited geods and other mis-declared goods whicH resulted in
contravention of the provisions of Customs Act, 1962 and rules made there
under and thus, theyhave made goods Hable to confiscation under Section
111 of the Customs ﬁct, 1962 and has also rendered themselves liable to
penalty under Sectiolxza 112 of Customs Act 1962. Therefore, with regards
impugned dutiable rgbods, I find that M/s.Kalpana Exim are liable to
penalty under Sectié:gn Ilﬂ[al[ii] of Customs Act, 1962. However, with
regards offending go?ds i.e. Toys for which BIS Certification is mandated
by law, I find that hey lable to penalty under Section 112(a)() of the
Customs Act, 1962. IEﬂnd' that impositioq of penalty under Section 112(a)
and 112(b) _simuItanFquély tentamount to imposition of double penalty,
therefore, I refrain friglm imposilion of penalty under Section 112(b) of the
Act where ever, pena%ity under Section }12[3] of Act, 1s imposed.

Further, I {find Lhatt M/s.Kelpana Exim was fully aware that the
consignments were in name of durmimy importers i.e. M/s. Skyhilue
International Trading: Company in this case. Yet they connived with the
smuggling cartel and! attempted to transport these goods to Bhiwandi.
Therefore, I find that Kalpana Exim has knowingly and intentionally
made/signed /1tsed a!fldf or caused to be imade/signed/used the import
documents and other related documents which were false or incorrect in
material particular g‘suéh a;s.tldescript_iqn,g value etc.,, with mala-fide
intention, therefore Ka}lpana_.‘fj‘,xim is liable to pénalty under Section 114A4

of the Customs Act, 15962. i 1 : i
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Role of Shri Mohamed Hanif [smaii Xanadia -

I find that Shri Hanif fI{apadia was a busipess associale of Shri Asif Sathi.
He was engaged in running the business of online sale-purchase of mainly
Irimmers and ﬁhavgrs, massagers etc. i partnership with Shri
Mohammad Asif Sat’r%i‘: through their ﬁrr;"w_ M/s. Astrum Trading Pvt. Lid.
Shri Asif was importing thess massagers [trimmers/shavers through
various dummy firms as highlighted in investigation by way of gross
undervaluation and fnijisdccléifatiun.!’l‘he same goods were being sold
jointly by Shri Asif an;d Shri 1—%ani1‘ online *iri; domestic market of India.
1 :

1
;
i
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I find that Shri Hanif Kapadia was partners/business associates of Shri
Asif in companies registered in China such as M/s. AH Internationat
Trading Co. Limited, in which AH stands for ‘Asif and ‘Hanif” and in M/s.
HK Longcheng Trade Co. Limited, in which HK stands for Hanif Kapadia
as per version of Shri Tahir. Thus, Shri Hanif, in a pre-planned manner,
had connived with Shri Asif for managing companies in China. From these
companies in China undervalued goods were routed to India and imported
in dummy companies managed by Shri Asif,

I find that Shri Hanif has done acts of omission and commission which
rendered impugned goods liable for confiscation; and alse he has
knowingly concerned himself in removing, depositing, harbouring,
keeping, concealing, selling and dealing with Prohibited goods i.e. Toys and
other mis-declared goods imported by M/s. Skyblue International Trading
Comparny which resulted in contravention of the provisions of Customs
Act, 1962 and rules made there under and thus, the impugned goods are
liable to confiscation under Section 111 of the Customs Act, 1962. By such
acts of omission and commission Shri Hanif Kapadia has also rendered
himself liable to penalty under Section 112(a) of Customs Act 1962,
Therefore, with regards impugned dutiable goods, I find that Shri Hanif
Kapadia are liable to penalty under Section 112(a)(ii) of Customs Act, 1962,
However, with regards offending goods i.e. Toys for which BIS Certification
is mandated by law, I find that they liable to penalty under Section 112(a)(i)
of the Customs Act, 1962, I find that imposition of penalty under Section
112{a) and 112(b) simultanecusly tantamount to imposition of double
penalty, therefore, I refrain from imposition of penalty under Section
112(b) of the Act where ever, penalty under Section 112(a) of Act, is
imposed. ‘

1 find that the investigation revealed that Shri Hanif was managing the
firms M/s. AH Internaticnal Trading Co. Limited, and M/s. HK Longcheng
Trade Co. ete. in China from where mis-declared goods were being sent to
India inchuding the imports done in the name of M/s. Skyblue
International Trading Company. I find that the Bills of Eptry filed for goods
of these companies did not reflect the correct entries and entries were
manipulated by Shri Baldev and/or Shri Asif. Since Shri Hanif was
managing these firms, such manipuiation of entries cannot occur without
his knowledge. Hence, it is evident that Shri Hanif Kapadia has knowingly
and intentionally made/signed/used andfor caused o Dbe
made/signed/used the import documents and other related documents
which were false or incorrect in material particular such as description,
value etc., with mala-fide intention, therefore Shri Hanif Kapadia is liable
to penalty under Section 114AA of the Customs Act, 1962.

Role of Shri Samir Sharma

(@)

I find that during the course of investigation Summons dated 29.09.2022,
06.12.2022, 20.12.2022 and 06,04.2023 were issued to Shri Samir
Sharma directing him to appear before investigating officer but he did not
appear and avoided his presence disobeying the Bummons issued to him
and abusing the provisions of Section 108 of Customs Act, 1962.
Considering his role in the offence and on anticipation of his arrest under
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Section 104 of Custums Act, 1962, Shn Samir Sharma filed prh(:ﬂtl[)il
for Anticipatory Eail before Hon'ble Aﬂdiunnal Sessions Judge, Bhuj a:rad
the matter is subﬂud.mc

I find that as Shri Samir Sharma was avolding his presence before the
investigating ofﬁcers: Surmmons dated 09.06,2023 was issued to Shri Hnll
Mandal, Prop. of Customs Bioker firm M/s. Al Cargo Services dlrectmg
him to appear before the investigating officer to tender statement, to
produce documents I,zidetaﬁs and to explain the evidences but he did not
respond either, {i.

I find that Shri BaIdevsmh in his statement dated 09.12.2022 stated that
Shri Samir Sharma was getting Rs, 2.5 lakh to Rs. 3 lakh per consignment
in lieu of clearance of offending goods like toys reguiring mandatory BIS
compliance, mobile | phnne accessories infringing IPR, by way of mis-
declaration; that Shn Samir Sharma was well aware about mis-declaration
in the import conmgnmcnt pertaining to Shri Mohammad Asif Sathi.

I find that Shri Dug?sh in his statement dated 22.11. 2022, also stated
that Shri Samir Sharma used to do clearance related work of consignments
mported in M/ s. Exemplar Trading.

I find that Shri Sha_rma G-Card hoelder in Customs Broker firm M/s. Al
Cargo Scervices [LEi.;Llcensc No. ﬂNUPMﬂlE}?SFCHDDl} was part of a
conspiracy haiched;! b}r Shri Ealdevsl_nh Vala, Shri Asif and other
associates of t}‘;e smugg]mg eartel to import mis-
declared/restricted / prohibited f undervaiued goods.

Shri S8amir Sharma %.ssured Shri Baldﬂvsnnh Vala for clearance of import
consignments of offendmg gﬂods [rom LCusioms. Investigation revealed
that Shri Sarmir Sharma never met the IEC holders and hence verification
of genuineness of Lhe IEC holders was not done by him through his reliable
sources. It is admitted fact | oy the mastermind and other concerned key
persons that the IEC thGIdEI‘S merely allcwed their IECs (o the mastermind
of smuggling racket fior gﬁt (g money from him.,

I find that being a customs broker Shri Bamir Sharma knew that e-way
bills werc part of th{e documents required at the time of exiting the
consignments from SEZ to DTA while granting Delivery. Yet he connived
with the sinuggling cartel and suhmnneci E-way Bills with SEZ Customs
Authorities having Hames of unrﬂiated parties such as M/s. Anjali
Enterprises, M/s. Ileun Enterpnsea M/s. MD, M/s. Sapna
International, M/s. ZU International etc.

In view of above, I ﬁnd that vanuus persons in thelr respective stalements
recorded under Section 1OS Df the Act, have confessed that Shri Samir
Sharma was well awazre. abcut nus-decla:atmn in the import consignment
pertaining to Shri Mohmmad Asif Sathz His reluctance to join the
investigation and l.lSE:‘thE epportunity to éstabhsh his bonafide is a clear
indicator of his mvolvement in atding the smuggling cartel. Trying to wash
away his hands af t'l:us Junctare and pmnt fingers elsewhere while having
evaded taking part in [the inyestgations esiablishes his role in the entire
scheme. )
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I find that Shit Samir Sharma bas willlully and deliberately indulged into
conspiracy of clearance of goods by way of mis-declarationfconcealment
and gross undervaluation. By doing such acts and omissions which
resiutted in contravention of the provisions of Customs Act, 1962 and niles
made there under and thus, he has made goods liable to confiscation
under Section 111 of the Customs Act, 1962, In view of above, Shri Samir
Sharma has rendered himselfl liable to penalty under Section 112(a) of
Customs Act 1962. Therefore, with regards impugned dutiable goods, !
find that Shri Samir Sharma is liable to penalty under Section 112(a)(ii) of
Custems Act, 1962 In which BE has been filed by him. However, I refrain
from imposing penalty under Sectionn 112{a)(3) of the Customs Act, 1962
since there is no goods found in container no. YMMUG620747 which
required mandatory BIS as his role is imifed to container where BE has
been filed by him, I find that imposition of penalty under Section 112{a)
and 112(b) simultaneously tantamount to Imposition of double penalty,
therefore, I refrain from imposition of penalty under Section 112{b] of the
Act where ever, penalty under Section 112{g} of Act, is imposed.

I find that Shri Samir Sharma filed Bill of Entry in name of IECs of dummy
firms, including M/ s. Skyblue International Trading Company in this case,
for clearance of wvarious oiffending goods by way of mis-declaration/
concealment/ undervaluationn, He has also filed incorrect declaration in
Bills of Entry for one consignment in return of monetary consideration. He
has knowingly and intentionally made/signed fuised andfor caused to be
made/ signed/ used the import documents and other related documents
which were false or incorrect in material particular such as descripton,
value etc., with mala-fide intention, and it establishes that Shri Samir
Sharma is also liable to penalty under Section 114AA of the Customs Act,
1962,

Role of Shri Parwej Alam

(A

(1)

1 find that 8hri Baldevsinh Vala in his staternent dated 07.12.2022 stated
that he was giving container no., triick no., driver contact no. to Shri Parvej
Alam for each and every consignment.

I find that Shri Parwej Alam was working for Shri Asif and Shri Sarfaraj
and was incharge of their Godowns in Bhiwandi. He was arranging for
unloading of containers arriving from various ports like Mumbai, Mundra
etc, to the warehouses/godowns in Bhiwandi. He was also coordinating
with Shri Baldevsinh for details of Trucks/containers departing from
Mundra to the godowns. Based on instructions of Asif, he was also
dispatching imported goods including e-cigarettes and Toys tc variocus
domestic custormers.

In view of above, I find that Shri Parwej Alam knowingly concerned himself
in removing, depositing, harboring, keeping, concealing and dealing with
Prohibited goods i.e. Toys. I find that Shri Parwej has willfully and
deliberately indulged into conspiracy of importing and clearance of goods
requiring mandatory BIS, and goods by way of mis-
declaration fconcealment and gross undervaluation. Therefore, such acts
of omissions and commission on part of Shri Parwe] Alam by dealing with
Prohibited goods and other mis-declared goods which resulted in
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contravention of ‘thE: prcmsmn% of Custems ﬂct 1962 and ruiles made thf:rc
under; has made gocu:is hable to confiscation under Section 111 of the
Customs Act, 1962, !IF find that Shri Parwej Alam has glso rendered himself
Lable to penalty under Section 112{a) of Customs Act 1962. Therefore,
with regards Impugrlzed dutiable goods, I find that Shri Parwej Alam is
liable to penalty u_ndcr Section 112(a){ii) of Customns Act, 1962, However,
with regards offendmg goods i.c. Toys for which BIS Certification is
mandated by law, [ find that he is liable o penajty under Section 112{a)(1)
of the Customs Act,hgﬁ? I find that imposition of penalty under Section
112(a) and 112({h) mmultaneously tantamount to imposition of double
penalty, therefore, I‘ refrain from imposition of penalty under Séction
112(b} of the Act WhEI‘E ever, penalty under Section 112{a) of Act, is

i
imposed. i

25.10. Role of Shri ]';‘.Ilrgesh Dedhia

I find that the mve?ﬁgation carried out by the DRI indicated that Shri
Dirgesh Dedhia used to sppervise the crossing _::rf containeis after
clearance from Mundra SEZ indicating that he ‘was well aware abouit the
nature of mlSdECl&I‘EEd goods in the consignments. The crossing was
apparently done to evade detection and tracking by enforcement agencies
as per version of bhn Baldev. Thus, Shri Dirgesh Dedhia was fiilly aware
of the nafure of 1':115.~t:lc-::lra.raLy::rn,If concealment/undervaliiation in' such
consignments and thus he acted hand in gloves with other members of
cartel led by Shri As;f and comprising of Shri Tahir, Shri Baldevsinh, Shn
Sarfaraj, Shri Hanif Ebhn Gaurav Sahay and Shil Samir Sharma.

From above, it is ewdent Bhri Dirgesh Dcdhia has done an act I’EIldEl‘lI’J.g
these gcmds liable fmj' confiscation and has knowingly concerned himself
in removing, depasltlng, harbouring, keeping, concealing, selling and
dealing with mis- dchared goods including prohibited goods i.e. toys being
imported in the name of M/s. Skyblue International Trading Company
which resulted in c::-ntraventu:m of the provisions of Customs Act, 1962
and rules made there under and thus, he has made goods liable to
confiscation under Slectmn 111 of the Customs Act, 1962 and has also
rendered himseif hable to penalty under Section 112(a){ii} of Customs Act
1962. Therefore, w1ﬂ1 regards impugned dutiable goods, 1 find that Shri
Dirgesh Dedhia is llable to penalty under Section 112(a){ii) of Customs Act,
1962, However, mﬂ'{ regards offending goods i.e, Toys for which BIS
Certification is mandated by law, I find that he is liable to penalty under
Section 112(a)(i} of ﬂ:le Customs Act, 1962. [ find that imposition of penalty
under Section 1 12[&] and l 12{b) simultaneously tantamount to imposition
of double penaity, thlereforf:, I refrain from imposition of penalty undef
Section 112(b) of theﬂ Act where ever, penalty under Section 1 12(a) of Act,
is imposed. [

25.11, Role and nulpahﬂitjr of Shri Gaurav Sahay

| |
I find that Shri Baldcvsmh in his statement dated 07.12.2022, stated that
Shri Asif had createdua Whatsapp Group ‘Mm’ and Shri Gaurav Sahay was °
also a member of thl*la Whatsapp Group. There were routine discussions

about importing counterfeit goods, restricted goods in this group. 1 find
I
|
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that Shri Gaurav Sahay was also involved in preparation of documents in
name of dummy firms as cvident from the chat in group.

") : Ifind that the investigation carried out by the DRI clearly revealed that
P Bhrl Gaurav Sahay was an active member of the smuggling cartel being
led by Shri Asif. He was an active member of Whatsapp Group “Mm”. He
was also into the business of lending dummy {ECs to Shri Asif as evident
from chat conversations in the group. I find that being active member of
whatsapp group “Mm”, Shri Gaurav Szhay was also privy to plans
regarding import of prohibited goods such as e-cigareties; restricted goods
such as Toys: counterfeit mobile accessories etc. and other
¢ undervalued/mis-declared goods. 1 find that Shii Gauray Sahay was also
| receiving monetary benefits from Shri Asif and Shri Tahir had clearly
i mentioned that he had given Rs 1,00,000/- to Shri Gaurav Sahay for his
| work in clearing goods pertaining to Asif.

e
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rendering these goods liable for confiscation and has knowingly concerned

himself in removing, depositing, harbouring, keeping , concealing and

dealing with Prohibited goods i.e. Toys and other offending goods which
i restdted in contravention of the provisions of Customs Act, 1962 and rules
made there under and thus, such act on parl of Shri Gaurav Sahay has
; I rendered goods liable to confiscation under Section 111 of the Customs
: ' Act, 1962 and has also rendered himself liable to penalty under Section
i © 112(a){ii) of Customs Act 1962, Therefore, with regards impugned dutiable
goods, I find that Shri Gaurav Sahay is liable to penaity under Section
112(=a){ii}) of Customs Act, 1962. However, with regards offending goods 1.e.
Toys for which BIS Certification is mandated by law, I find that he is liable
to penalty under Section 112(a){i) of the Customs Act, 1962. I find that
i i imposition of penalty under Section 112{a) and 112{b] simmultaneously
: tantamount io imposition of double penalty, therefore, I refrain from
imposition of. penalty under Section 112{b] of the Act where ever, penally
under Section 112(a) of Act, is imposed.

|
[iﬁ}; Thus, it is bevond doubt that Shri Gaurav Bahay has done an act
i
|
|

e

i {iv) ; Iind that he is also involved in manipulation of documents by was of
§ . mentioning “Notify Party” inn name of dummy firms, being managed by Shri
F i Asif one of which was M/s. Skyblue International Trading Company. I find
i that the Investigation carried out by DRI revealed that he also actively
i managed.the BLs of the consignments imported by Shri Asif. In these IECs
i including M/s. Skyblue International Trading Company, Bills of Entries
i having wrong declarations in documents for ensuring clearance of various
. offending goods by way of mis-declaration/concealment/undervaiuation
. have been filed.

i

I: (v) : In view of above, it is evident that Shri Gaurav Sahay has knowingly and
: intentionally made/signed /used and/or cansed to be madefsigned /used
the import documents and other related documents which were false or
j incorrect in material particular such as description, value etc., with mala-
fide Intention, therefore such acts of omission and commission has
rendered Shri Gaurav Sahay liable to penalty under Section 114AA of the
Customs Act, 1962.
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!
25.12. Role and culpability of Empezar Logistics

I find Shri Akash Desai, General Manager of M/s. Empezar Logistics Pvt.
Lid. in his statemn!:nt of 08.09.2022, has stated that M/s.Empezar
Logistics had generated Sub-login ID on SEZ Online portal and allotted
the same to Shri Sanlur Sharma, G Card Holder, CHA Firmm M/s. AL Cargo
Logistics for filling Df Bill of Entry for warehousing and DTA Clearance for
all firms. z i

I observe that as per:EUser Manual issued by NSDL Database Management
Ltd., after Admin user has been created, the Admin user shall crégté the
unlt operational users -On BEZ Online home page, Admin user shall select
the link Admmsﬁatmn-}MamLaln users- Click on the Add button to create
& TIEW USer. Therefure multiple maker, approver and CHA user IDs can be
created using El.dml%l 1D of unit, developer, co-developer. However, Unit
meaker users can créate & initiate Customs Transactions/Administrative
applications in SEZ i'Dn_Tme System. The Unit Maker users cannot submit
any transactions to the D€’s Office & can only prepare the documents &
submit to Unit Approver Users,

I have carefully perused the defence submissions made by Shri Samir
Sharma of M/s. Al C‘sirgo Bervices, and by M/ s, Empezar Logistics Pvt. Ltd.

From the ai‘orementmned submissions it comes forth that Shri Samir
Sharma of M/ s. Al Cargo Services approached M/s. Empezar Logistics Pvt,

Lid., for storing gaods imported by M/s. Skyblue International, and
eventually user ids were created for the said unit and the CHA for filing
the required bills of tire:‘nuy for the movement of goods. Therefore, I find that
role of SEZ unit- M/ ';s!. Empczar Logistics Pvt, Ltd. is lifited to app;‘dval of
the documents filed by the unit meaker with regard to checklist of
documents. Thus, J_t"ii the instant case the unit maker filed the Bill of Entry,
which was assessed by the Customs olficers. Therefére, I find that SEZ
unit provides warehmusmg service as specified under Rule 18(5} of the SEZ
Rules.

In view of above, | ﬁﬁd that role of S8EZ unit- M/s. Empezar Logistics Pvt,
Ltd. is kimited to approval of the documents filed by the unit maker with
regard to checklist o !d-::cuments and not with the actual goods. I find that
creation of sub-ID avajlable on the NSDL Database Management Lid is a
part of SEZ online systcm I find that with a sub-ID created to Customs
House Agerit, Shri S8meer Bharma, M/s AL Cargo, prime responsibility of
correct declaration IIS with Shri Sameer Sharma and not with M/s
Empezar. Further, iﬁm‘i that there is no indication of connivance of any
employee of M/s Empezar with bencficiaries of the goods. Further no
allegalion has been made in any of the statement of Noticee’s against M/s
Empezar supportmg the allegation of investigating agency of facilitating
the operation of the smuggling cartel. It clearly comes out during the
investigation that all*aspeci.s relating to customs clearance documentation
were entrusted to Samcr Sharina and ceven in cases where bills for
clearance were fil-:r_h on self-basis, it ‘was Sameer Sharma who was
handiing the documentation and interacting with the members of the
smugghing cartel. Th:li:zre is no stated evidence showing direct contact of any
individual from the smuggling cartel to have been in communication with
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anyvone from the side of Empezar. Therefore, [ find that the allegations of
Investigation agency that the onus for {ihng correct declarations of the
goods in the Bills of Entry falls on the warehousing Unit and that they
were involved in facilitating the smuggling, does not hold water. In view of
above, I hold that penalties as proposes under Section 112{a), Section
112{b), Section 117 and Section 114{AA) of the Customs Act, 1962 upon
M/s. Empezar Lngiétics Pvt. Ltd., are not sustainable.

25.13. Role and culpability of Shri Vipin Sharma, then Preventive Officer,
Mundra SEZ.

i) I find that M/s. Skyblue International Trading Company had imported
05 Consignments at Mundra Port for clearance of the same through
Mundra SEZ. Out of these 05 import consignments, the importer had filed
Bille of Entry bearing No. 2013047 and dated 30.08.2022 only for 01
import consignment pertaining to Container Nos. YMMU6620747. The
Bill of Entry was given out of charge from Mundra SEZ and cleared from
the warehouse Unit M/s. Empezar Logistics Pyt. Ltd. in the same container
through which the goods were ornginally imported. During cxamination,
the container revealed gross mis-declaration in respect of quantity and
value, During examination of the Container No, YMMUGG20747, it was b
noticed that the container was found fully stuffed with undeclared '
Earphone, Tempered Glass and declared exercise books were found in little
guantity. Shri Vipin Sharma submitted the examination report for one
import consignment as under;

Examination Order:

“Check the goods, Inspect the lot. Check descripfion, Qfy., w.r.i
Invoice and P/L”

fiack
L

g

Examination Report:

“examined as per SEZ Norms, Examined the goods. Inspected the Lot.
Checked description, Qty, w.r.t. Invoice and P/L’

(i}  From the above, it comes forth that Shri Vipin S8harma, the then Preventive
officer had not examined the goods as mandated in spite of specific
directions given by the assessing officer on the system. This indicates that
the examination of subject goods was not carried ouf properly as the
container was containing offending goods.

(i) I find that Shri Vipin Sharma had submitted the examination report
without verifying the actual details/description of the goods whereas, In ;
consequent examination the goods were found mis-declared in respect of
gquaniily, description and vahie thereof which shows his negligence
towards his duties.

iv) From above, I find that the goods found concealed in the subject container
are in large quantity. I find that in case of container no. YMMUG620747
the then Preventive Officer — Shri Vipin 8harma submitted his examination
report whereby it is evident that the sald examination report was
submitted without application of mind and due diligence. However, I find
that the investigation agency DRI failed to bring forth the outright
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connivance of Sh:i% Vipin Sharma in relation to impugned goods.
Nevertheless, I find{that thf: quanium of concealment of impugned goods
in the subject CDIltﬂlil'lEI'S revedled that ingredients to invoke penalty under
provisions of Sectiofn 1 12(a) of the Customs Act, 1962,

I find that other Imported impugned goods i.e. Back Cover (74552 pcs),
Earphone (252000 pﬂs ), Tempered Glass (485381 pcs.) and Exercise Bnc;k
(4800 pcs.), Assessablc Value- Rs. 22,33,64,360/-) were found mis-
declared in rcspe-:i. of description and quantity thereof liable to
confiscation under scc:tmn 111 {f) and 111{m) of the Customs Act, 1962, It
therefore reveals that Shri Vipin Sharma, then Preventive Officer, Customs
House, Mundra have rendered himself liable to penalty under Section 112
(a)(ii} of the CUS’EDH‘L% Act, 1962,

26. IN VIEW OF DISCUSSI\DH AND FINDINGS SUPRA, I PASS THE FOLLOWING

ORDER: !

ORDER

26.1. IN RESPECT OF DUTIABLE GOODS WHERE BILLS OF ENTRY FILED
FOR DTA CLEARANCE: |!

(i)

(i)

fiii)

(iv)

v)

I reject the decl:é_rcd value of impugned goods i.e. 252000 Pcs. of
Earphone classifiable under HS Code 85183020, 485381 Pes. Of
Tempered Glass|classifiable under HS Code 70072900, 74552 Pes. of
Back Cover classlﬁable under 39269099 and 4800 Pes. of Excrcise
Book classiﬁdble under HS Code 48202000 iimported by M/s. Skyblue
International deing Company (IEC No. FJOPS8421P), in terms of
Rule 12 of CVR, IE;DU? and order to re-determine the value of the same
as per their Assesssablc Value of Rs.22,33,64,360/- in terms of Rule
9 of the Customs Valuation (Determination of Value of Imported
Goods) Rules, QUD? readwith Section 14 of the Customs Act, 1962.

I order to conﬂscatc the impugned gﬂods as mentioned at (i) above,
under Section 1il 1{f) and Section 11 J_[IJ:L} of the Customs Act, 1962.
However, 1 give an option to the ujpo, ter to redeem the corifiscated
goods on paj,rmeﬁt of redemption fine of Rs 2,50,00,000 /- {Rupees

Two Crore Fi_ﬁ:yFLaFchs anly} under Section 125 of the Customs Act,
1962, w

I confirm the demand of Customs Duty of Rs. 8,81,47,730/~ {Rupees
Eight Crore E “%ghty One Lakh Forty Seven Thousand Seven
Hundred Thirty nnly} against impugned goods mentioned at (i) above,
in terms of the proﬂsmnq of Sectmn 28{8} read with Section 28(4) of
the Customs Hct 1962; alongw:lth interest at appropriate rate under
Section 2844 of the Customs Act, 1062,

I impose penaltyg ;c:f Rs. &, 31 47,730/ - {(Rupees Eight Crore Eighty
One Lakh Fnrtylsemm Thousond Seﬂeﬂ Hundred Thirty only)upon
M/s. Skyblue | Intamatmnal 'ﬂ‘mdmg Company (IEC No.
FJOP58421P) umlrler Section 1144 of the Customs Act, 1962 in respect
of (i} & (iii} abr:wc i

I irnpose penalLyr of Rs. 8,81,47,730/- (Rupees Eight Crore Eighty
One Lakh Fnrtyfeven Thousarnd Seven Hundred Thirty only) upon
i :
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Shri Asif Sathi (Beneficial owner of the import goods) under Section
114A of the Customs Act, 1962 in respect of {iii) & (vi) above; however,
I refrain from imposing penally upon him under Section 112(a){ii} of
the Customs Act, 1962 since as per 5th proviso of Section 114A,
penaliies under Section 112 and 1144 are mutually exclusive, hence,
when penalty under Section 1144 is imposed, penaly under Section
112{a)(i1) is not imposable.

I impose penalty of Rs 15,00,000/- [Rupees Fifteen Lakhs only)

upon Shri Sarfaraj Kamani [Associate of beneficial owner) under
Section 112{a)(i1) of the Custoins Act, 1962.

[ impose penalty of Rs 15,00,000/- [Rupees Fifteen Lokhs only)
upon 8hri Tahir Menn (Associate of beneficial owner) under Section
112(a)(ii) of the Customs Act, 1962.

I impose penalty of Rs 20,00,000/- Rupees Twenty Lakhs only}
upon Shri Parvej Alam (Asscciate of beneficial owner] under Section
112{a)(i1) of the Customs Act, 1962,

1 impose penaliy of Rs 25,00,000/- (Rupees Twenty-Five Lakhs
only} upon Shri Baldevsinh Vala (Associate of beneficial owner) under
Secticn 112(a)(i1) of the Customs Act, 1962,

I impose penalty of Rs 20,00,000/- (Rupees Twenty Lakhs only)
upon Shri Samir Sharma, G-card holder of the Customs Broker firm
M/s. Al Cargo Services (who filed Bills of Entry for the import
consignment) under Section 112(a)(1i) of the Customs Act, 1962.

I impose penalty of Rs 15,00,000/- (Rupees Fifteen Loakhs only)
upon Shri Gaurav S8ahay (Associate of beneficial owner) under Section
112(a)fii) of the Customs Act, 1962.

I impose penalty of Rs 10,00,000/- {Rupees Ten Lakhs only} upon

Shri Dirgesh Dedia (Associate of bepeficial owner) under Section
112{a)(ii) of the Customs Act, 1962,

I impose penalty of Rs 15,00,000/- (Rupees Fifteen Lakhs only)
upcn Shri Hanif Kapadia (Associate of beneficial owner) under Section
112(a)(ii) of the Customs Act, 1962,

I impose penalty of Rs 10,00,000/- {Rupees Ten Lakhs only} upon
M /s Kalpana Exim under Section 112{a)(ii) of the Customs Act, 1862,
I refrain from imposing penalty upon M/s. Empezar Logistics Pvt

Ltd. under Section 112(g)(il} and Section 117 of the Customs Act,
1862, for the reasons discussed hereinabove.

I inpose penalty of Rs 2,00,000/- [Rupees Two Lakhs only) upon
Shri Vipin Sharmes under Section 112(a)(1i) of the Customs Act, 1962,

26.2. IN RESPECT OF DUTIAEBLE GOODS WHERE BILLS OF ENTRY NOT
FILED FOR DTA CLEARANCE:

(i)

I order to determine the value of impugned goods {excluding Toys)
for which M/s. Skyblue Interaational Trading Company (IEC No.
FJOPS8421P) did not file Bills of Entry as Rs. 43,21,00,600/-
under Rule @ of the Customs Valnation {Determination of Value of
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Imported Goods) Rules, 2007 readwith Section 14 of the Customs
Act, 1962,

I order to conﬁscate the impugned goods (excluding Toys] having
determined valuc of Bs. 43,21,00,500/- under Section 111(f) and
Section lll[m]: of the Customs Act, 1962. However, I give an option
to the 1n1pDrtﬁr to redeem the confiscated goods for the purpose of
re-cxport onky} :(_}I'.L payinent of redemplion fine of Rs 13,00,00,000/ -
{Rupeces Thir’ééen Crores only} under Section 125 of the Customs
Act, 1962, WIEhm 90 days.

1 impose penalty of Rs. 1,00,00,000/- {Rupees One Crore
oriy) upon M!s M/s. Skyblue Ianternational Trading Company
(IEC No. FJGPSE42 1P} under Section 112({a)fii) of the Customs Act,
1962, ii

I impose pcnalty of Res 1,00,00,000/- (Rupees One Crore
onlylupon Shri Asif Sathi (Beneficial owner of the import goods)
under Section; 112{&] (ii) of the Customs Act, 1962,

I impose pE:I'iEil.lt?' of Rs 20,00,000/- (Rupees Twenty Lakhs
only) upon Shn Sarfaraj Kamani {Beneficial owner of the import
goods) under Sectmn I32(a)(ii) &f the Customs Act, 1962.

[ impose penaif.}r of Rs 20,00, Q00/- {Rupees Twenty Lakhs
onlyl upon Shri Tahir Menn [Assucmtc of beneficial owner) under
Section 112(a) [11] of the Customs Act, 1962.

I impose penalty of Rs 25,00,000/- (Rupees Twenty-Five Lakhs
ontly) upon Shri Parye] Alam (Associate of beneficial owner) under
Seclion 1 12[3}{11} of the Customs Act, 1962,

I impose penalty of Rs 25,00 ﬁﬂﬂ) (Rupees Twenty-Five Lakhs
oniy)] upon Shri Ea.j.devsinh Vala {Associate of beneficial owner)
under Section ;1 12(a){ii) of the Custct_ms Act, 1962,

I refrain from impr:-sing penalty upon Shri Samir Sharma, G-card
holder of the C;.lstoms Broker firm M{s. Al Cargo Services (who filed
Bills of Eniry for the import conslgnment] under Section 112(a)(ii) of

the Customs Act, 19672 for the Teasons discussed hereinabove.
1 } +

I impose penﬁlt;,r of Rs 12,00 t}ﬂﬂf (Rupees Twelve Laikhs
oniy) upon Shn Gaurav Sahay (A \ssociate of beneficial owner) under
Bection 112(a) {11] of the Customs Act, 1962,

I impose penaiiy of Rs 12,00,000/- (Rupees Twelve Lakhs only]
upon Shri D:rgesh Dedhia (Associate of beneficial owner) under
Section 112[:&]{11] Uf the Customs Act, 1962,

I impose pena.lf:v nf Es 12,00,000/- (Rupees Twelve Lakhs only)
upon Shri Hanlf Kapadia {Hssomate of beneficial owner) under
Section 112(a) [1_1] of tne Custloms Act, 1962,

[ impose penalty of Rs 16,00,000/ - gRupees Ten Laichs only)upon
M/s Kalpana Emm undcr Sccf:t:mf 1 12(a)(z1) of the Cusioms Act
1662,
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I refrain from imposing penalty upon M/fs. Empezar Logistics Pt
Ltd, under Section 112(a)fii) and section 117 of the Customs Act,
1962, for the reasons discussed hereinabove.

I refrain from imposing penalty upon Shri Vipin Sharma under
Section 112(a)fii) of the Customs Act, 1962,

26.3. IN RESPECT OF OFFENDING GOODS LE. TOYS, IMPORTED WITHOUT

MANDATORY BIS:

(i)

(i)

(i)

(iv)

(vi)

(vii)

{viti)

(ix)

I order to confiscate the impugned coffending gocds 1,29,000 toys
valued at Rs. 2,50,50,000/- of different kind falling under HS Code
95030010/95030020, found concealed in the import consignment
and grossly mis-declared as Plastic Chocolaie Mould; pertaining fo
Contziner No. SEGU4596469 imported under Bill of Lading/1GM,
in violation of the provisions of Condition 2 of Chapter 95, under
Section 111{d), 111(f), and 111{m) of the Customs Act, 1962, as
detailed vide Aunexure-B. However, | give an option to the importer
to redeem the confiscated goods quantifying to 1,29,000 Toys
valued at Rs. 2,50,50,000/- for the purpose of re-export only wherin
DTA bill has not been filed, on payment of redemption fine of Rs
50,00,000/ - {Rupees Fifty Lakhs only] under Section 125 of the
Customs Act, 1962, within S0 days.

1 impose penalty of Rs 25,00,000 /- Rupees Twenty-Five Lakhs
only} upcn M/s. Skyblue International Trading Company {(IEC
No. FJOPS8421P) under Section 112(a){i) of the Customs Act, 1962,

I impose penalty of Rs 25,00,000/- (Rupees Twenty-Five Lakhs
only) upon Shri Asif Sathi (Beneficial owner of the imported
goods) under Section 112(a){i) of the Customs Act, 1962.

I impose penalty of Rs 3,00,000/- {Rupees Three Lakhs only)
upon Shri Sarfaraj Kamani {Bepeficial owner of the imporfed
goods) under Section 112(a)(i) of the Customs Act, 1962,

I impose penalty of Rs 4,00,000/- (Rupees Four Luakhs only) upon
Shri Tahir Menn [Associate of beneficial owner) under Section
112{a){@) of the Customs Act, 1962,

[ impose penalty of Bs 4,00,000/- (Rupees Four Lakhs only} upon
Shri Parve] Alam (Associate of beneficial owner) under Seclion
112(a){1) of the Customs Act, 1962.

I impose penalty of Rs 5,00,000/- (Rupees Five Lakhs only) upon
Shri Baldevsinh Vala (Associate of beneficial owner) under Section
112{a)(i) of the Customs Act, 1962.

I impose penaliy of Rs 2,00,000/- (Rupees Twa Lakhs only) upon
Shri Gaurav Sabay (Asscciate of benelicial owner] under Section
112(a){i) of the Customs Act, 1962.

I impose penalty of Rs 2,00,000/- (Rupees Two Lakhs only} upon
Shii Dirgesh Dedhia {Associate of beneficial owner) under Section
112(a)fi) of the Customs Act, 1962.
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I impose penalty of Rs 2,00,000/- (Rupees Two Lakhs oniy} upon
Shri Hanif Kapadia [Associatc of beneficial owner) under Section
112(a)() of th? Customs Act, 1962.

I'irmpose penalty of Rs 1,00,000/. (Rupees One Lakhs only) upon
M/s Ralpanal|Exim under Section 112{(a){i) of the Customs Act,
1962. ?i u

I refrain from 'l'imposing penality upen Shri SBamir Sharma, G-card
holder of the Customs Broker Firm M/s. Al Cargo Services (who filed
Bills of Entry fm‘ the import consignment) under Section 112(ajfi) of
the Customs ﬁct 1962 for the reasons discussed hereinabove.

I refrain fmm: ;1mposmg_ penalty upon Shri Vipin Sharma under
Section 1 12[&]@] of the Customs Act, 1962.

I refrain from|1mposmg penalty upon M/s. Empezar Logistics Pvt
Ltd. under Se?ctmn 112(a){i} and section 117 of the Customs Act,
1962, for the reasons discussed hereinabove,

H
26.4. IMPOSITION OF PEN&LTY UNDER SECTION 114{AA) OF THE

CUSTOMS ACT, 1962; 1

(i)

(3]

(1)

{iv]

(v)

(vi)

(vi)

{vii]

]
I impose penalty of Rs 10,00,000/- {Rupees Ten Lakfw only} upon
M/s. Skyblue| :Intermational Trading Company under Section

114{AA] of the Clusmms Act, 1962,

I impose penalty of Rs 10,00,000/- (Rupees Ten Lakhs only) upon
Shri Asif Sathi (Beneficial owner of the impeort goods) under
Scction 1 14{&&] of the Customs Act, 1963,

I impose penalty of Rs 5,00,000/- {Rupees Five Lakhs only) upon
Shri Sarfaraj Kamani (Beneficizl owner of the import goods)
under Section 114(AA) of the Customs Act, 1962,

I irnpose penalty of Rs 5,00,000/- {Rupees Five Lakhs only) upon
8hri Tahir Me?:n {(Associate of beneficial owner] under Section
114HAA} of the Customs Act, 1962,

I irpose penalt},r of Rs 7,50,000/- (Rupees Seven Lakhs Fifty
Thousand oniy) upcn Shri Baldevsinh Vala (Associate of beneficial
owner} under S?Ctlﬂn 114(AA) of the Customs Act, 1962. ’

I impose penalty of Rs 5,00,000/- (Rupees Five Lakhs only) upon
Shri Samir Sharma G-card holder of the Customs Broker firm M/ s.
Al Cargo Servlces (who filed Bills of Entry for the import consignment)
under Scetion 1L1 4{AA) of the Customs Act, 1962,

I impose penaltys of Rs 5,00,000/- Rupees Five Laichs only} upon
Shri Gaurav Sahay (Associate of bencﬁ-::lal owner] under Section.
114{AA]) of the Cu*-;!.uns Act, 1962,

I impose penaltyl of Rs 5,60,000/- {Rupees Five Lakhs only) upon
8hri Hanif Kapadia (Associate of beneficial owner) under Section
114{AA) of the Cuatoms Act, 1962,

)
I impose pEnalty of Rs 1,00,000/- {Rupees One Lakh only) upon
M /s Kalpana Exim under Section 114{AA) of the Customs Act, 1962.

|
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(x) I refrain from imposing penalty upon M/s. Empezar Logistics Pvt
Ltd. under Section 114(AA) of the Customs Act, 1962, for the reasons
discussed hereinabove.

27. This OIO is issued without prejudice to any other action that may be taken
against the claimant under the provisions of the Customs Act, 1962 or rules
made there under or under any other law for the time being in force.

\ \v&““

(K eer)
Commissioner of toms,
Custom House, Mundra.
Dated: 27.08.2024

F.No. GEN/ADJ/COMM/568/2023-Adjn
By Speed Post & through proper/official channel

To (Noticees),

1.  M/s. Skyblue International Trading Company
1st Floor, Plot No. 214, Office No. K, DSS Business Center, Sant Tukaram
Road, Chinchbunder, Masjid, Bunder East, Mumbai, Maharashtra-400009
(email-asifsathi@email.com).

2. Shri Asif Sathi (Beneficial owner of the import goods),
Flat No. 4104, 41st Floor, B-Wing, Orchid Enclave, Belasis Road, Mumbai
Central, Mumbai-400008 (email id- asifsathi@gmail.com)

3 Shri Sarfaraz Kamani (Beneficial owner of the import goods)
502, 5TH Floor, Fatima Apartment, 109 Morland,
Mumbai Central, Mumbai (email sarfaraj.kamanil98 1@gmail.com)

4. Shri Tahir Menn (Associate of beneficial owner),

2-B, Mehandi Colony, Sural Bhit Road, Nandan Van Society, Bhuj (Kutch),
(email id- mm.ent8692@gmail.com and tahirmenn7@gmail.com

5. Shri Parvej Alam (Associate of beneficial owner),

Anand Nagar, Shri Kiran Ubale ki Chawl, Anjul Fata, Bhiwandi, Thane

6. Shri Baldevsinh Vala (Associate of beneficial owner),
Office No. B-11, Indraprastha Hotel, Shakti Nagar, Mundra (Kutch), R/o- Plot
No. 92-B, Himalay Nagar-2, Mundra (Kutch)
(email-baldevvala@gmail.com, and kalpanaeximdoc@gmail.com)

¥ Shri Samir Sharma, G-card holder of the Customs Broker firm M/s. Al Cargo
Services (who filed Bills of Entry for the import consignment),

64, Sadguru Smart City, Nava Kapaya, Mundra

(email id alcargoservice.mundra@gmail.com and sameer.sharma49@yahoo.com

8. Shri Gaurav Sahay (Associate of beneficial owner), Working in M/s. Royal
Minerals, Mundra (complete address not available)

9. Shri Dirgesh Dedia (Associate of beneficial owner),
Plot No. 156, Ghanshyam Park, Baroi Road Mundra (Kutch)
(email id- dirgeshdd2007@gmail.com and exemplartrading l(@gmail.com)
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16.  Shri Hanif Kapadia (Fs;e sociate of benelicial owner), 2¥Y04, A-Wing, Orchid -
Enclave, Belasis Roadi- Mumbai Central, Mumbai-400008
(email-dprsviackStipmail.com )

11. M/s Kalpna Exim,

Office No. B-11, Indraprastha Hotel, Shakti Nagar, Mundra (Kutch} , R/o- Flot
Mo, 92-B, Himalay Na’gar—l Mundra (Kutch) {email-baldevvalagigmail.com, and
ka]pana&ximdac{&}mna‘ﬂ.cnm]

12, #/s. Empezar Lﬂglsilcs vl Lid.,
kundra 3EZ, Mundra Port, Mu_ndra Kutech

13. Shri Vipin Sharma, Then Preventive Officer, Mundra Customs House, present
posted at CGET, Centra_l BExcise, Surat Comrnissionerale, Surat,

(emadl — vipins. gﬂﬂlSDrl@guv i)

Copv To: - ‘

1} The Chief Commissioner of Customs, CCD, Ahmedabad.

2 The Additional Dirr:ct?::!-r, DRI, Gandhidham Regional Unit, Plot No.5865, Ward-
54, Near Vingyak H-:;Eﬂ,pital, Adipur, Kutch-370205 [Email:driganru@nic.in), lor
informadion. E

3 The Specified Officer, 'I"!.rIundra Special Economic Zone, Gandhidham.

4) The Deputy/Assistant Commissioner (Legal/Prosecution), Customs House,
Mundra.

5) The Deputy/ As.s.istantb- Commissioner (Recovery /TRC), Customs House, Mundra.

6] The Deputy/Assistant Commissioner (EDI), Customs House, Mundra.

) Notice Board.

) Guard File,
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