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SECTION 128A OF THE CUSTOMS

ACT, 1962):
SHRI AMIT GUPTA
UIdedl PASSED BY Commissioner of Customs (Appeals),
AHMEDABAD
R 07.11.2025

Soyd g e A A afF® | (1) & (2) 0..0. No. 77/ADC/VM/0&A/2024-25
ARISING OUT OF dated 28.06.2024 passed by the Additional

ORDER - IN - ORIGINAL NO. Commissioner of Customs, Ahmedabad.

St SMeR TR HA Bt e

ORDER- IN-APPEAL ISSUED ON: 07.11.2025

(1) Viertric Motors Pvt. Ltd.,
el o 919 9 TaT Plot No. 3204, Phase-III, GIDC, Chhatral,

NAME AND ADDRESS OF THE | 14)yka-Kalol, Dist. Gandhinagar - 382129.
APPELLANT:

(2) Shri. Arun Dave, Director,

Viertric Motors Pvt. Ltd.,

Plot No. 3204, Phase-I1l, GIDC, Chhatral,
Taluka-Kalol, Dist. Gandhinagar - 382129.

g% uid 59 afd & Foft suah & Rie g § & st @ RS 9@ a8 9 e T B

This copy is granted free of cost for the private use of the person to whom it is issued.

Hrges w1962 Y uRT 129 & & (1) @y WRE) & e Frafifag ar[l
& el & T | $IE oIfey T ARy @ U ) ared «
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21 Ty 31 aRrE @ 3 el & oieY SR WiIaRiged |fua (smage wxiy), faw e,
Rrord faumm) wag T, 7€ Reeh Y gdlernt o WA B AP €

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

Frafafeae a=Re STER/Order relating to :

9 & U A ifad sIg A,

(a)

any goods imported on baggage.

WRE § omaTa 39 2 [Pdl aed & el T Al HRd # 9% e ®H W AR 7
T HIE A1 I T WM W IR oF » g ifde Are SaR T 9= W a1 I§ THA
RIM T Id1¥ ¢ A7a @t A6 § ifda ma & s 3.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

ﬁmwaﬁﬁun,l%z%mxww%mhmmﬁuﬁ%mwm
FI IRt

(©)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

ﬁwmﬁmmﬁﬁﬁﬁﬁmﬁmmmmm
IaF ot Y s ok I &y PR e Sew g AR

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

()

FIE T TaT.1870 & A 6.6 g 1 ¥ orfw Prufia frg Mg R T Smew @i 4
whyai. R we ufy & tow 3 #Y e goo e @ g Tt

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
| item 6 of the Court Fee Act, 1870.

(@)

g oA & oAl 9Ty WE ey 3 4 wfewi, afe &

(b)

4 copies of the Order - In - Original, in addition to r:zlevant documents, ifany

(m

e & g emdea o1 4 wfaai

(c)

4 copies of the Application for Revision.

QNG STde aTaR $A & frg Arargesd ofufam, 1962 (Turisifim) # Fuifa wiw
e vefie v gve wehtens Rifty wEl & v arefi= omar 8 & 5. 200/-(F0Q 3 A 7 )T
.1000/<FT T §WR A7 )31 oft A 21,3 wafRa yiar & it aae d.aR.6 i
Srferai, afe Qe HRT T TS, SRR T $S B /SR FUY T G AT IHE BH & Al T
R & =0 8 %.200/- 3R Al v @rE | Sifie g @ B & w9 F %.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one Jakh rupees, the fee is Rs. 1000/-.

g 9. 2 ¥ AN gRa uHel & Sremal 3T AIEl & W # afe eig e g9 e
} TEd TEHW FIaT &) at & Warges fufraw 1962 F URT 129 T (1) F = wid

/’;\:41 & B! ~
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Hru-3 # daee, Fa IAR Yo AR Far F odia siftevor F Prafafaa
W oftar Y 9@d & i ™

In respect of cases ot!ler than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

AT, Ba1g IUTE Yo d Hal D Customs, Excise & Service Tax Appellate Tribunal,
sfifergaifirevu, afinht &g dis West Zonal Bench

ZT8 i, agHTe HaH, e FRERATR U, | 2 Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge.
3[ERAl, AEHeEE-380016 Asarwa, Ahmedabad-380 016

HrTee JTUTTH, 1962 B URT 129 T (6) F orefi, Hiwmes aifufaw, 1962 it U
129 T (1) ¥ o= orfte & wry Pafifee Yee dow gF 9mRee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

(@)

T @ wErT AE A ol (e S SUST gRT i AT Yeb SR AT qUT
AT AT €5 @t IHH Urd @g ¥U¢ 91 SUH FH § a9 UP FUR IUC

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees:

mamma@mwmmmmwwmmm
Twnﬁmmwmﬁmﬁﬁaﬁﬂmmm@mqﬁ
- O B9k ¥4Q

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees :

arﬁaﬁawﬁanmﬁﬁmﬁﬂﬂmam@mmwwammw
AT T S @ Y TN arg 0§ ofie @ A a9 FER IOl

(c)

where the amount of duty and interest demanded and penalty lev ied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

=4 T B (%S R B WHA A T YD & 10 % 31a] B TR, 581 e I1 Yeob Ud <8 faarg
AZWMESHI0 % AT BT WG Paw &8 fare 7 &, s T e

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

marﬁrﬁmaﬁumuem%whmﬂamﬁmrm%w&rwmaﬂaﬁuﬁ-
(@ﬁﬁaﬁwtmmnﬂ%ﬁﬁgﬂﬁﬁmmwmuﬁmﬁ%mmw
i : - yar
(maﬁamaﬁaﬂﬁmmmﬂ?&?ﬁqwm%mwﬂﬁhﬁmwﬁ
Hew g 9T

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

M/s. Viertric Motors Pvt. Ltd., Plot No. 3204, Phase-111, GIDC, Chhatral, Taluka-Kalol,
Dist. Gandhinagar - 382129 (hereinafter referred to as ‘the appellant-1") and Shri. Arun
Dave, Director of M/s. Viertric Motors Pvt. Ltd., Plot No. 3204, Phase-I1l, GIDC, Chhatral,
Taluka-Kalol, Dist. Gandhinagar - 382129 (hereinafter referred to as ‘the appellant-2’),
both have filed the present appeals against Orde r-In-Original No. 77/ADC/VM/0&A/2024-
25 dated 28.06.2024 (hereinafter referred to as ‘the impugned order’) passed by the
Additional Commissioner of Customs, Ahmedabad (hereinafter referred to as ‘the

adjudicating authority’).

2. Facts of the case, in brief, are that the appellant-1 has filed various Bills of Entry
during the period of September-2019 to June-2021 for import of spare parts of e-scooters
and cleared the same on Customs duty at rate(s) lower than the rate(s) applicable for import
of e-scooters/e-bikes. It appeared that parts of e-scooters/e-bikes were being imported as
sets of equal quantities required for assembling a particular quantity/number of e-
scooters/e-bikes. It further appeared that all the parts lend the essential character of the e-
scooter/e-bike. It appeared that majority of goods like motors, controller, frame, DC
converter etc. were being imported; whereas orly few parts like battery, tyres, clamps, nuts

etc. were purchased locally.

3. A search was carried out in the premises of the appellant-1 on 22.11.2022 and
Statements of Shri Hardik Raninga, Manager of the appellant-1 have been recorded. He
informed that M/s. Viertric Motors Pvt. Ltd. was engaged in assembling of e-scooters/e-bikes
and parts of the same were being imported from China; however, few parts like rubber tyre,
battery, charger and some nuts & bolts were purchased domestically. He also informed that

Shri. Arun Dave, Director (appellant-2) was looking after overall business of the company.

4, On completion of investigation, a Show Cause Notice bearing F.No. VII/10-
04/P1/HQ/2022-23 dated 13.10.2023 was issued to the appellant-1 and the appellant-2. The

said SCN has been adjudicated vide the impugred order dated 28.06.2024 under which the
adjudicating authority has ordered as under (gist):

\
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Adjudication Order in respect of appellant-1

> Rejected the declared classification of goods viz. Parts of e-bikes / e-scooter, and

ordered to classify the same under CTH 87116020. He also disallowed the benefit of
concessional rate of duty availed under various notifi

parts of e-vehicles/scooters.

cations declaring the goods as

Ordered for confiscation of imported goods having value of Rs.2,19,01,979/- under

Section 111(m) and gave an option to redeem the goods on payment of fine of
Rs.21,90,000/- under Section 125.

Confirmed the demand of differential Basic Customs Duty of Rs.18,94,692/- and

Social Welfare Surcharge of Rs.1,89,470/- and ordered recovery of the same with
interest in terms of Section 28(4) and 28AA.

Imposed penalty of Rs.20,84,162/- under Section 114A, penalty of Rs.20,00,000/-
under Section 114AA and penalty of Rs.1,00,000/- under Section 117.

Adjudication Order in respect of appellant-2

» Imposed penalty of Rs.2,00,000/- under Section 112(b)(ii) and penalty of

Rs.2,00,000/- under Section 114AA.

Being aggrieved with the above order, the appellant-1 and the appellant-2 have filed the

present appeals, mainly on the following grounds.

5.

W 8

D2

GROUNDS OF APPEAL BY APPELLANT-1 (Gist)

That the appellant filed various Bill of Entry (As per Annexure X of SCN) during the
04.10.2019 to 05.06.2021 with ICD, Sabarmati, Ahmedabad for clearance of parts and
accessories of electric two-wheeler vehicles by classifying them under CTH 87141090,
85013119 and 85044030, of the First Schedule to Customs Tariff Act,1975.

That the goods were duly cleared by the officers with reference to Invoice, Packing list
provided by the appellant and officers verified description, quantity, specifications and
use in the manufacture of electrically operated vehicles, including two and three

wheeled electric motor vehicles.
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5.3. That after due examination and verification with reference to description, quantity,
specification and use in the manufacture of electric two-wheeler, clearance of goods
was duly permitted by the Custom officers as the goods were found tallying with the

declarations made by the appellant.

5.4. Thaton22.11.2022,i.e.after overone and halfyears of clearance, a search was carried
out at the factory and office premise of appellant. Statements of Shri Hardik Raninga
Director & Production in-charge of appellant was recorded under Section 108 of

Customs Act,1962.

5.5. That on completion of inquiry, the appellart was issued one Show Cause Notice F. No.

VII1/10-04/P1/HQ/22-23 dated 13.10.202%.

5.6. That the appellant could not give reply of Show cause notice because the business

premises was shut down and show cause notice was not served at the premises and

email also was missed to see by the appellant therefore no any submission was

produced and no any hearing notice se~ved to the appellant. That however, Ld.

Adjudicating Authority has decided the case passed an ex-parte order.

57 |tisamatter of record that the goods were examined by Custom officers with reference
to description, quantity, specifications and use in the manufacture of electrically
operated vehicles, including two and three wheeled electric motor vehicles and the
same were not found such that the same must be considered as E-scooters in CKD
condition. Based on this, the assessing off cer accepted the classification made by the
appellant and accordingly, clearance was permitted. The department never challenged
the assessment order. Hence, the impugned order demanding differential duty in the
face of assessment order having already zttained finality is not tenable in the eyes of

law being contrary to the following amongst other decisions:

» ITC Ltd. v/s Commissioner of Central Excise, Kolkata-IV, 2019 (368) E.L.T. 216 (S.C.)

Y

Axiom Cordages Ltd. v/s Commissioner of Customs, Nhava Sheva- I, 2020 (9) TMI -
CESTAT Mumbai.

Tripura Ispat, 2021 (1) TMI 753 - Tripura HC.

4

5.8. The appellant says and submits that Ld. Adjudicating Authority has erred in failing to
appreciate that there is no specific reference to Bill of Entry as per annexure “X" of SCN
in the statements that were recorded in the course of inquiry. Ld. Adjudicating

Authority has also not given any categorical findings about how the various items
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5.10.

511,

512.

F.No. 5/49-150,151/c US/AHD/2024-25

covered by the aforesaid bill of entry would constitute essential characters of e-scooter

SO as to attract provisions of Rule 2 (a) of the General Rules for interpretation for the

purpose of classification under CTH 8711 60 20 that is meant for scooters in SKD and

CKD condition. Hence, duty is demanded on the basis of a non-speaking order, which is

not permissible in the eyes of law.

The appellant says and submit that there is no dispute over the fact that the most
essential items like battery, charger, tyres and certain other parts have not been
imported. The impugned order also, except for making a general observation, does not
give any reason to conclude that the balance items that were covered by the bill of entry
when put together would give essential character of a finished e-scooter. The appellant
hereby says and submits that items imported by them, assembled or otherwise, are not
sufficient to give essential character of an e-scooter. Hence, the impugned order
rejecting the classification on merit and classifying all the items under CTH 8711 60 20
of the First Schedule to Customs Tariff Act, 1975 as e-scooter in SKD and CKD condition

is not tenable in the eyes of law.

The appellant says and submit that Ld. Adjudicating Authority has erred in failing to
appreciate that the appellant had declared each and every item under consideration in
the bill of entry and presented the same before the officers for assessment and/or
examination. As such, there is no collusion or wilful mis-statement or suppression of
facts so as to justify invocation of extended period of limitation provided in Section 28
(4) for demanding duty. Moreover, the issue involved is interpretation of Rule 2 (a) of
General Rules of Interpretation. Hence, demand of duty by invoking Section 28 (4) of
Customs Act,1962 is time-barred and therefore, not tenable in the eyes of law. On this
basis, it is submitted that demand of interest under Section 28AA and levy of penalty

under Section 114A of Customs Act,1962 is also not tenable in the eyes of law.

The appellant says and submit that Ld. Adjudicating Authority has erred in imposing
penalty under Section 114AA of Customs Act, 1962 without pointing out any
declaration, statement or document knowingly or intentionally made, signed or used
by appellant, which was found false or incorrect in any material particular. Hence,

imposition of penalty under Section 114AA of Customs Act,1962 is not tenable in the

eyes of law.

The appellant says and submit that Ld. Adjudicating Authority has erred in imposing

penalty on appellant under Section 117 of Customs Act,1962 inasmuch as Section 117,
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Section 112, 114A and 114AA of Customs Act, 1962 were invoked in the Show Cause

Notice.

5.13. The appellant says and submit that Ld. Adjudicating Authority has erred in failing to
appreciate that the dispute involved in this case is regarding classification and not
about description and value. Hence, it ic submitted that goods are not liable to

confiscation under the provisions of Section 111 (m) of Customs Act,1962.

5.14. The appellant says and submit that Ld. Adjudicating Authority has erred in imposing
redemption fine in the facts and circumstances where goods are physically not
available for confiscation, having already bzen cleared at the material time. Reliance is
placed on the decision of larger Bench of Hon’ble Tribunal in the case of Shiv Kripa Ispat
Pvt. Ltd,, 2009 (235) ELT 623 where it is held that goods cannot be confiscated when

not available and redemption fine is not imposable.

5.15. The appellant says and submit that Ld. Adjudicating Authority was in violation of the

principles of natural justice in as much as tae officer who made the order had not given

a personal hearing to the appellant. The appellant could have been able to put forward

his view on demand raised by the authority. The appellant Relied on the judgment of
Bharat Mint and Allied Chemicals versus Commissioner Commercial Tax and 2 others
- 2022 (2) TMI 350- Allahabad High court wherein, it was held that a person /assessee
is not required to request for “Opportunity of personal hearing” and it remained

mandatory upon the respondent to afford such opportunity before passing an adverse

order.

6. GROUNDS OF APPEAL BY APPELLANT -2 (Gist)

Shri Arun Dave, Director of M/s. Viertric Motors Pvt. Ltd. (appellnat-2) has also
submitted written submissions, which are similar to submissions made by the appellant-1.
He further submitted that the Ld. Adjudicating Authority has erred in imposing penalty
under Section 114AA of Customs Act,1962 without pointing out any declaration, statement
or document knowingly or intentionally made, signed or used by appellant, which was found
false or incorrect in any material particular. Further, Section 112 (a) and (b) operate in
different fields and simultaneous and a common penalty is not imposable on appellant under
both the sub-clauses. He also submitted that th r made by the Ld. Additional

Commissioner of Customs was in violation of the

inciples of natural justice in as much as
the officer wh de the order had not given a nersonal hearing t

\/

ellant.
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7. One set of both appeal memorandums have been sent to the Additional

Commissioner of Customs, Ahmedabad, vide this office letters F.No. S/49-
150/CUS/AHD/2024-25/3388 dated 08.11.2024 and F.No. S/49-151/CUS/AHD/2024-
25/3387 dated 08.11.2024 for comments on these appeals. However, no reply thereof has

been received. So, I proceed to the decide the appeals on the basis of documents submitted
by the appellants.

DMI P

8. The appellant-1 has submitted a self-certified copy of T.R.6 Challan dated 27.08.2024
towards pre-deposit of Rs.1,56,400/- calculated @7.5% of the duty demanded. The
appellant-2 has submitted a self-certified copy of T.R.6 Challan dated 27.08.2024 towards
pre-deposit of Rs.30,000/- calculated @7.5% of the penalty amount.

9, In the Form No. C.A-1 filed by both appellants, the date of communication of the
impugned order dated 28.06.2024 has been shown as “12.07.2024 by email”. Whereas, both
the appeals have been filed on 02.09.2024. Thus, both appeals have been filed within normal
period of 60 days, as per the provisions of Section 128(1) of the Customs Act, 1962. So, the

appeals have been admitted and being taken up for disposal.

PER L HEARING:

10. Opportunities for Personal Hearing through video conference were granted to both
the appellant on 24.06.2025, 08.08.2025 and 27.10.2025, but no reply was received from the
appellants. However, a Personal Hearing for both appeals was held on 27.10.2025 in virtual
mode, i.e. through video conference, which was attended by Shri. Indranil Banerjee, Advocate
and Shri. Anupam Kumar Jha, Consultant and Authorised Representative of the appellants.
They reiterated the written submissions made at the time of filing of appeal. They relied upon
recent decisions of Hon'ble CESTAT and also submitted a Certificate of Chartered Engineer.

In the Certificate dated 27.10.2025 issued by Mr. Profulla Kumar Pal, Chartered Engineer, a
list of 126 imported items and 5 domestically procured items has been given. The Chartered
Engineer certified that the imported components do not include key elements such as battery
and cabinet for battery, which are manufactured and sourced locally; that similarly the
charger and tyres are also procured domestically; that hence, the imported items alone do

not constitute a complete e-bike or e-scooter.

Page 9 of 15




F.No. 5/49-150,151/CUS/AHD/2024-25

11 The appellants have also submitted copies of the following case law by email dated

27.10.2025:

- - - - o . d r
i) Commissioner of Customs (Port) Vs. Twinkle Tradecom Private Limited - Final Orde

No.75722/2024 dated 21.03.2024 passed by Hon'ble CESTAT, Kolkata [2024 (5) TMI
472 - CESTAT KOLKATA]

ii) Commissioner of Customs (Port) Vs. Vani Electric Vehicle Private Limited - Final

Order No. 77187/2024 dated 08.10.2024 passed by Hon’ble CESTAT, Kolkata [2024
(11) TMI 17 - CESTAT KOLKATA]

iii) Commissioner of Customs (Port) Vs. Jade Korea Spine Life - Final Order Nos. 75061-

75062 / 2025 dated 16.01.2025 passed by Hon’ble CESTAT, Kolkata [2025 (1) TMI
835 - CESTAT KOLKATA]

iv) Baba Baidyanath Trading Company, Bill 3ull Traders Pvt. Ltd. Vs. Commissioner of
Customs (Port), Kolkata - Final Order Nos. 75811-75813/2023 dated 23.06.2023
passed by Hon'ble CESTAT, Kolkata [2023-TI0L-1204-CESTAT-KOL)].

FINDINGS

12. I have gone through the impugned order as well as written and oral submissions
made by or on behalf of both appellants. The issue involved in the present appeal is whether
the goods imported by appellant-1 merits classification as e-scooter/e-bike in CKD condition
as held by the adjudicating authority; or they are parts of e-scooter/e-bikes as declared by
the appellant-1. However, before deciding this issue, I have to examine as to whether the
impugned order has been passed after observance of principles of natural justice or not.
Both appellants have claimed that they have not been given opportunity of being heard and

so, the impugned order has been passed in violation of principles of natural justice.

13.  As regards Personal Hearing before the adjudicating authority, i.e. Additional
Commissioner of Customs, Ahmedabad, it has been mentioned in the impugned order that
the opportunity to be heard was given to the noticee and co-noticee on 08.04.2024,
28.05.2024 and 24.06.2024; however, neither the noticee nor the co-noticee appeared in
person or through their authorised represen-ative to present their views and so, the
impugned order had been passed ex-parte. In this regard, I refer to the statutory provisions

of Section 122A of the Customs Act, 1962, which are as under:
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“122A. Adjudication procedure,

(1) The adjudicating authority shall, in any proceeding under this Chapter or any other

provision of this Act, give an opportunity of being heard to q party in a proceeding, if the
party so desires.

(2) The adjudicating authority may, if sufficient cause is shown, at any stage of

proceeding referred to in sub-section (1), grant time, from time to tim e, to the parties or
any of them and adjourn the hearing for reasons to be recorded in writing:

Provided that no such adjournment shall be granted more than three times to a party
during the proceeding.”

The Proviso to Section 122A prescribes that not more than three adjournments shall be
granted to a party during the adjudication proceedings. Whereas, in the present case, three
hearings have been granted, which means the proceedings have been adjourned two times
only. Therefore, while adjourning adjudication proceeding third time on 24.06.2024, the

adjudicating authority could have granted a final opportunity of hearing on any other
subsequent date, but it was not done.

14.  In this regard, 1 rely upon the Judgment dated 01.03.2017 passed by Hon'ble High
Court of Gujarat in SCA No. 10563 0f 2016 in the case of Regent Overseas Pvt. Ltd. Vs. Union
of India [2017 (6) G.S.T.L. 15 (Guj.)]. Relevant Paragraphs of the said Judgment are as under

(underline supplied):

“8.  Thus, under clause (a) of sub-section (1) of Section 37C of the Act, in case of service
of notice by speed post, the same has to be with proof of delivery. To put it differently,
service by speed post is valid provided there is proof of delivery. In the present case, it is
an admitted position that the letter of personal hearing was sent to the petitioners
through speed post; however, though details of date of despatch, etc, have been
produced on record by the learned counsel for the respondents, including tracking
number, there is no material by way of proof of delivery to the petitioners; whereas, on
the other hand, it is the specific case of the petitioners that they have not received the
notice for personal hearing. Thus, in view of the mandate of Section 37C of the Act, which
provides for notice by speed post with proof of delivery, it is incumbent upon the
respondents to furnish proofof delivery. In the absence of any proof of delivery, it cannot
be said that there is effective service of notice, as contemplated under Section 37C of the
Act. In the absence of service of notice of personal hearing, the petitioners or their
representative could not remain present before the adjudicating authority during the
course of personal hearing and hence, the impugned order which has been passed ex

m ';;a\rte is clearly in breach of principles of natural justice.
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9, Another aspect of the matter is that by the notice of personal hearin:g, the
adjudicating authority has given a choice of three dates of pers.onaf hearmg. as
mentioned hereinabove. In view of the fact that the petitioners or their representatives
did not remain present on any of the dates, the adjudicating authority has proceeded
further with the matter and has passed the order-in-original ex parte. In this regard,
reference may be made to Section 33A of the Act, which reads thus:

“33A. Adjudication procedure. - ‘1) The adjudicating authority shall, in any
proceeding under this Chapter or any other provision of this Act, give an
opportunity of being heard to a party in a proceeding, if the party so desires.

(2) The adjudicating authority may, if sufficient cause is shown, at any stage of
proceeding referred to in sub-section (1), grant time, from time to time, to the
parties or any of them and adjourr. the hearing for reasons to be recorded in
writing :

Provided that no such adjournment shall be granted more than three times to a
party during the proceeding.”

10. Section 33A of the Act provides for giving an opportunity of hearing to a party in
a proceeding by the adjudicating authority. Sub-section (2) thereof, provides for
granting time to the parties and for adjourning the hearing for reasons to be recorded
in writing. The proviso thereto circumscribes the power to grant time conferred under
sub-section (2) of Section 33A of the Act, Ly providing that no such adjournment shall
be granted more than three times to a party during the proceeding.

11. Thus, by virtue of the provisions of sub-section (2) of Section 33A of the Act, when
a personal hearing is fixed, it is open to a party to seek time by showing sufficient cause
and in such a case, the adjudicating authority may grant time and adjourn the hearing
by recording the reasons in writing, However, in view of the proviso thereto not more
than three such adjournments can be granted. On a plain reading of sub-section (2) of
Section 334 of the Act and the proviso thereto, what the same envisages is fixing a date
of hearing and in case if a party asks for ©ime and makes out sufficient cause, then to
adjourn the hearing. Since the number of such adjournments is limited to three, the
hearing would be required to be fixed on each such occasion, and on every occasion
when time is sought and sufficient cause is made out, the case would be adjourned to
another day. However, the adjudicating authority is required to give one date at a time
and record his reasons for granting adjournment on each occasion. It is not permissible
for the adjudicating authority to issue one consolidated notice fixing three dates of
hearing, whether or not the party asks for time, as has been done in the present case.
Thus, apart from the fact that the notice of hearing has not been served in the manner
contemplated under Section 37C of the Act the notice itself suffers from a legal infirmity
inasmuch as it fixes three dates of hearing at a time, which is not in consonance with the
proviso to Section 33A of the Act.

12. Another aspect of the matter is that by the notice for personal hearing three dates
have been fixed and absence of the petitioners on those three dates appears to have been
considered as grant of three adjournments as contemplated under the proviso to sub-
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13. Asdiscussed hereinabove, in view of the fact that the notice for personal hearing
was not served upon the petitioners in accordance with law, no one could remain
present for personal hearing on behalf of the petitioners on the dates specified in the

adjournments have been granted and has passed and the impugned ex parte order. Such
order is, therefore, clearly in breach of the principles of natural justice warranting

interference by this court in exercise of powers under Article 226 of the Constitution of
India.

14. For the foregoing reasons, the petition succeeds and is, accordingly, allowed, The
impugned order dated 29-1-2016 passed by the Commissioner of Customs and Central
Excise, Surat-1I (Annexure-A to the petition) is hereby quashed and set aside and the
matter is restored to the file of the adjudicating authority to decide the same in
accordance with law after affording adequate opportunity of h earing to the petitioners.
Rule is made absolute accordingly with no order as to costs.”

15.  Provisions of Section 33A of the Central Excise Act, 1944 are pari materia with the
provisions of Section 122A of the Customs Act, 1962, as both Sections prescribed
adjudication procedure in identical manner. Therefore, the aforesaid Judgment of Hon’ble
High Court of Gujarat, is applicable to the present case. In the case on hand also, only three
hearings were offered. The appellants contended that they could not give reply of Show
cause notice because the business premises was shut down and show cause notice was not
served at the premise. Therefore, no submission was produced and no hearing notice was
served to the appellant. No comments on this contention have been received from the office
of the adjudicating authority. Under this situation, the adjudicating authority had no
occasion to examine and give findings on the case law relied upon by the appellants in this
appeals. Therefore, no findings of the adjudicating authority are available in respect of the
contentions raised by the appellant in these appeals. Under this situation, I am of the view
that it would be proper to remit the matters back to the adjudicating authority for de novo

adjudication, who shall pass speaking order on the issues of merits as well as limitation.

16.  As per the provisions of Section 128A(3)(b)(i) of the Customs Act, 1962, where an
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Commissioner (Appeals) may refer the matter back to the adijudicating authority with

directions for fresh adjudication or decision. Therefore, I find that remitting the cases to the

adjudicating authority for passing fresh order bzcomes sine qua nonto meet the ends of

justice.
17. In view of the above discussion, | pass the following order:
ORDER

17.1 I set aside the Order-In-Original No. ?7/ADC/VM/0&A/2024-25 dated 28.06.2024
and direct the adjudicating authority to pass a de novo adjudication order after considering

the submissions to be made by both the appellants and following principles of natural justice.

172 The appellants are also directed to submit written submissions before the
adjudicating authority, ie. the Additional Commissioner of Customs (in-charge 1CD-
Khodiyar), 2 floor, Custom House, Navrangpura, Ahmedabad - 380009, within 15 days from
the date of receipt of this order. The appellants should mention their present address, email

id and contact number of responsible persons in the written submissions.

17.3  Both appeals are allowed by way of remand.

174

While passing this order, no opinion or views have been expressed on merits of the

Al

(Amit
Commissioner (Appeals),
Customs, Ahmedabad

F.No.S/49-150/CUS/AHD/2024-25

Date: 07.11.2025
F.No.S/49-151/CUS/AHD/2024-25

By E-mai i fthe Customs Act, 1962)

To
(1) Viertric Motors Pvt. Ltd,,

Address-1: Plot No. 3204, Phase-III, GIDC, Chhatral,
Taluka-Kalol, Dist. Gandhinagar - 382129.

Addr-ess.-z:l 184, Regent Estate, Kolkata - 700092
(email: vierindia@gmail.com info@viertric.com ) |
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(2) Shri. Arun Dave, Director,

Viertric Motors Pyt, Ltd.,

Address-1: Plot No. 3204, Phase-III, GIDC, Chhatral,
Taluka-Kalol, Dist. Gandhinagar - 382129

Address-2: 184, Regent Estate, Kolkata - 700092 HT‘:\\

(email: vierindia@gmail.com info@viertric.com )

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
(email: ccoahm-guj@nic.in )

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in [ra-customsahd@gov.in )

3. The Additional Commissioner of Customs, Ahmedabad (in-charge ICD-Khodiyar), for
initiating de-novo adjudication. (email: cus-ahmd-adj@gov.in )

4. The Deputy/Assistant Commissioner of Customs, ICD-Khodiyar.

(email: icdkhd-ahd@gov.in )

5. Shri. Indranil Banerjee, Advocate, Kolkata
(email: banerjee.indranil6@gmail.com )
6. Shri. Anupam Kumar Jha, Consultant & Authorised Representative
(email: anupamkriha@hotmail.com )
7. Guard File.
* K Kk ok
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