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SIS MY Y& ORDER-IN-

APPEAL NO. (HHH1 e 3Ry
@' .
1962 B} URT 128% & sfarfq) JMN-CUSTM-000-APP-398-25-26
(UNDER SECTION 128A OF THE
CUSTOMS ACT, 1962):

Shri Amit Gupta

T UIRde®dl PASSED BY Commissioner of Customs (Appeals),
Ahmedabad
& feHie DATE 25.11.2025

U 3fUle e B ¥, 7 feiad
g ARISING OUT OF Final 990/2596682 /SBY/2024-25 dated

Assessment Order No. 12.06.2024

St 3w IRt HX Pl oAl 25.11.2025 5
ORDER- IN-APPEAL ISSUED ON: i a \-é
*

M/s. RUDRA GREEN SHIP RECYCLING

3 dft@edl &1 919 d Ual NAME AND | PVT. LTD, Plot No. 133, Ship Recycling
ADDRESS OF THE APPELLANT: | Yard, Sosiya, P. O. Manar, Sosiya/ Alang

Dist. Bhavnagar..

: wg?wm%%ﬁﬁa@n%ﬁmgwﬁaﬁmﬂ%%wuaa@%m
: a1

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | Awrgres fUfFrad 1962 B URT 120 S I (1) (Tur W) & i Fafuated
A ¥ uel ¥ ey § 1S ouaftd 39 AW ¥ AU B Ted HeHw Prar & @l
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Under Section 129 DD(1) of the Cu

oo S O O
stoms Act, 1962 (as amended), in respect of the_
f cases, any person aggrieved by this order can pr.efeij a Rcv1'519n :
ditional Secretary/Joint Secretary (Revision ApPhcatlon), Ministry o
Parliament Street, New Delhi within 3 months from the

following categories 0
Application to The Ad
Finance, (Department of Revenue)
date of communication of the order.

-

. s e
fafafed FERd AT/ Order relating to
P w0 § Salfad ®ig AT

P e e e
any goods imported on baggage.
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(b)

a conveyance for importation into India, but which are not unloaded

at their place of destination in India or so much of the quantity of sucl} gogds as has not
been unloaded at any such destination if goods unloaded at such destination are short of

the quantity required to be unloaded at that destination.

any goods loaded in

(n

;ﬂnrgﬁ&fuﬁqn,mesz%armxamwﬂimﬂammﬁuﬁf%mw
arudl @ Srgrlt.

(©)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

llem Aden A Wd FwEed § [QEGE UReT # uegd AT G e id
Iua o @ St R 3w ¥ ay Pefaf@d eree 9w @ 9

The revision applicati(;n should be in such form and shall bé¢ verified in such manner as
may be specified in the relevant rules and should be accompanied by :

B¢ @I Tae,1870 & HE .6 ggd! 1 & e fuifva e Mo sgar 3w emew
#t 2 ufgi, Rt o yfa # o 9 9 IEey gop e @@ g4 arfee.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

TG eyl & Al 91Y {d W @I 4 Wiadi, g @

4 copies of the Order-in-Original, in addition to relevant documents, if any

gt & fore emdea @t 4 wfean

4 copies of the Application for Revision,

GRIEI0T 3TG QTR B & (oY 1o HTUFaH, 1962 (@UT W) & FITRd BT o 3
wHile, w,qus, wrsdt ofv fafasy 7Y & =i & ardft ammer @ ¥ %, 200/ 3 & 7T 8.1000/-
u%q?émma) wmmﬁ,%m%ﬂgﬂmﬂm%mﬁmwamﬁﬁaﬁ
mﬁv%mﬁzoopaﬁ?uﬁt@mﬂa{f‘wiﬁ?ﬁ?ﬁw%wﬁmoooﬁ otk

(d)

The duplicate copy of the T.R.6 challan cvidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the
Head qf oth_cr receipts, fees, fines, forfeitures and Miscellaneous Items being t,he fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees orl le
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/- v

In respect of cases other than these mentioned u
by this order can file an appeal under Section 12
C.A.-3 before the Customs, Excise an
address :

nder item 2 above, any person aggrieved
cctio 9 A(1) of the Customs Act, 1962 in form
d Service Tax Appellate Tribunal at the following

1
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) Customs, Excise & Service Tax
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QU Hifera, sgATel Had, Fee ARtRIR | ona Floor, Bahumali Bhavan,
9c1, 3URAl, 3BHEEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

WHares A, 1962 @ uT 129 U (6) & =, Wames ofifram, 1962 @
Hmugqu)%eﬁﬁqmﬂa%muﬁaﬁrﬁaawwmmﬁq—

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

mammﬁmwmmmmmwwmm ]
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

mﬂaﬁm&@awmﬁﬁaﬁﬁnﬁﬁwmaﬁwrﬁmuﬁnwwaﬁ?m
wmwﬁﬁwuﬁwmﬁmﬁﬁ%mmmﬁ
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

wd?aﬁwﬁ%anmﬁﬁasiﬁwﬁﬁnwaﬁwﬁmuﬁnwwsﬁ?m
wwwﬁﬁmmwmﬁmﬁa};wmm.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(H)
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(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

S SfUfgw @ URT 120 (T) & ol orfle witiewur & wwe QR wA® wrdes
- (F) AP AW F faw ar mafnt & gurd ¥ R o B o= walee ¥ fiw

adfte : - Syar -
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Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s. RUDRA GREEN SHIP RECYCLING PVT. LTD, Plot No. 133, Ship
Recycling Yard, Sosiya, P. O. Manar, Sosiya/ Alang Dist. Bhavnagar
(hereinafter referred to as “the appellant”) have filed an appeal in terms of
Section 128 of the Customs Act, 1962 against the Final Assessment Order
No. 990/2596682/SBY/2024-25 dated 12.06.2024 (hereinafter referred to
as “the impugned order”) passed by the Assistant Commissioner, Customs

Division, Bhavnagar (hereinafter referred to as “the adjudicating

authority”).

2. Briefly stated, facts of the case are that the appellant, had
purchased a vessel MT VS for breaking up/ recycling and filed Bill of Entry
No0.8329302 dated 19.04.2022 for clearance of the said vessel for home
consumption under Section 46 of the Customs Act, 1962. The Bill of Entry
was assessed provisionally for want of original documents & test result.

The appellant paid the duty provisionally assessed.

2.1 Vessels coming for breaking up are being classified under CTH
8908. The appellant has classified the vessel in CTH 8908. However, the
Fuel and Oil contained inside/outside the Engine Room Tanks have been
classified under Chapter Heads of Chapter 27 and they have paid customs
duty accordingly.

2.2 The dispute regarding classification of Fuel and Oil lying in Bunker
Tanks inside/outside Engine Room i.c. whether under CTH 2710 or under
CTH 8908 along with vessels for breaking up has been resolved by the
Hon'ble Supreme Court vide Order dated 05.04.2023 passed in Civil Appeal
No. 5318-5342/2009. The Hon'ble Supreme Court has upheld the common
Order No. A/11792-11851/2022 dated 17.10.2022/01.12.2022 passed by

Hon’ble Tribunal, Ahmedabad and also validated the views expressed by
the CESTAT therein.

2.3 Accordingly, in compliance of the common Order No. A/11792-
11851/2022 dated 17.10.2022/01.12.2022 passed by the Honble
Tribunal, Ahmedabad, the issuc of classification of fuel & oil lying in
Bunker Tanks inside outside Engine Room has been decided by the
adjudicating authority vide the impugned order and it was held that fuel &
oil contained in Bunker Tanks inside/outside Engine Room are liable to be
classified under CTH 8908 along with the vesscl, as covered under para
2(b) of circular no. 37/96-Cus Dated 03.07.1996. The remaining fuel and
oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks

are liable to be classified under its respective heading in Chapter 2710 and
finally assessed the subject Bill of E Entry accordmgly
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3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending on grounds as mentioned in t

he grounds of
appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

23.09.2025 on behalf of the appellant. He reiterated the written submission
made at the time of filing appeal.

5 Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is
22.06.2024 and the present appeal was filed on 11.08.2025, i.e., after 415
days. In this regard, I have gone through the provision of limitations for
filing an appeal as specified under Section 128(1) of the Customs Act,
1962. The same is reproduced hereunder:
“SECTION 128. Appeals to [Commissioner (Appeals). — (1) Any
person aggrieved by any decision or order passed under this Act by an
officer of customs lower in rank than a [Principal Commissioner of
Customs or Commissioner of Customs] may appeal to the [Commissioner

(Appeals)] [within sixty days] from the date of the communication to him

of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of sixty days, allow it to be
presented within a further period of thirty days.]”

5.1 As per the legal provisions under Section 128 of the Customs Act,

1962, the appeal has to be filed within 60 days from the date of
communication of order. Further, if the Commissioner (Appeals) is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Hon’ble Supreme
Court in case of Singh Enterprises — [2008 (221) E.L.T. 163 (S.C.)], wherein
the Hon’ble Apex Court had, while interpreting the Section 35 of the
Central Excise Act, 1944, which is pari materia to Section 128 of the
Customs Act, 1962, held that the appeal has to be filed within 60 days, but
in terms of the proviso, further 30 days’ time can be granted by the
appellate authority to entertain the appeal. The proviso to sub-section (1) of
Section 35 makes the position crystal clear that the appellate authority has
no power to allow the appeal to be presented beyond the period of§30 days.

The relevant para is reproduced below:
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«8. The Commissioner of Central Excise (Appeals) as also the
Tribunal being creatures of Statute are vested with jurisdiction to
condone the delay beyond the permissible period provided under
the Statute. The period upto which the prayer for condonation can
be accepted is statutorily provided. It was submitted that the logic
of Section 5 of the Indian Limitation Act, 1963 (in short the
‘Limitation Act’) can be availed for condonation of delay. The first
proviso to Section 35 makes the position clear that the appeal has
to be preferred within three months from the date of
communication to him of the decision or order. However, if the
Commissioner is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid
period of 60 days, he can allow it to be presented within a further
period of 30 days. In other words, this clearly shows that the
appeal has to be filed within 60 days but in terms of the proviso
further 30 days time can be granted by the appellate authority to
entertain the appeal. The proviso to sub-section (1) of Section 35
makes the position crystal clear that the appellate authority has no
power to allow the appeal to be presented beyond the period of 30
days. The language used makes the position clear that the
legislature intended the appellate authority to entertain the appeal
by condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is
complete exclusion of Section 5 of the Limitation Act. The
Commissioner and the High Court were therefore justified in
holding that there was no power to condone the delay after the

expiry of 30 days period.”

8,3 The above view was reiterated by the Hon’ble Supreme Court in

Amchong Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - [2017 (357)
E.L.T. 63 (Guj.)] and Hon’ble Tribunal Bangalore in the case of Shri Abdul
Gafoor Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-

BANG] took a similar view while dealing with Section 128 of the Customs
Act, 1962.

5.4 In terms of legal provisions under Section 128 of the Customs Act,

1962 and in light of the judicial pronouncements by the Hon’ble Supreme

Court, Hon’ble High Court and Hon’ble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appellate authority are
required to be filed within 90 days, including the cond‘onable p\erlod of 30
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days as provided in the statute, and the Commissioner (Appeals) is not
empowered to condone any delay beyond 30 days.

3.5 In light of the above observation, I find that the appeal has been
filed after 90 days from the date of receipt of the order. I am not empowered
to condone the delay in filing the appeal beyond the period specified in
Section 128 of the Customs Act, 1962. Hence, the same is held to be time
barred.

6. In view of above, I reject appeal on the grounds of limitation without

(AMIT GUPTA)

COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

/_ggjng into the merits of the case.

‘BV Re;{isterEd POSt AD

F. Nos. S/49—184/CUS/JMN/2025—2§,F{ 5 Dated — 25.11.2025
To, .

1. M/s RUDRA GREEN SHIP RECYCLING PVT. LTD,
Plot No. 133, Ship Recycling Yard, Sosiya,
P. O. Manar, Sosiya/ Alang Dist. Bhavnagar.,

Copy to:
Vl./The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
The Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File

il /ATTESTED

L

arfearss/ ERINTENDENT
A e (o), argwerana.
CUSTOMS (APPEALS), AHMEDABAD
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