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OItDlrl{-IN-APPEAL

M/s. RUDRA GREEN SHIP RECYCLING PVT LTD' Plot No' 133' Ship

Recycling Yard, Sosiya, P' O' Manar, Sosiya/ Alang Dist' Bhavnagar

(hereinafter referred to as "the appellant") have filed an appeal in terms of

Sectionl28oftheCustomsAct,|g62againsttheFinalAssessmentorder

No,99012596682158y12024-25dated12.06.2024(hereinafterreferredto

as..theimpugnedorder,,)passedbytheAssistantCommissioner,Customs

Division, Bhavnagtrr (hereinafter referred to as "the adjudicating

authority").

2. Briefly statc<l, facts of t.hc casc are that t'he appeliant' had

purchased a vcsscl MT VS for brcaking up/recycling and filed Bill of Entry

No.g329302 dated 19.04.2022 lor clearancc of the said vessel for home

consumption under Section 46 of thc Customs Acl, 1962. The Bill of Entry

was assessed provisionally for want of original documents & test result.

The appellant paid tire duty provisionally assessed.

2.1 Vessels coniing for breaking up are being cktssified under CTH

89O8. The appellant has classified the vessel in CTH 8908. However, the

Fuei and Oil containcd insidc/outsidc thc Engine Room Tanks have been

classified under Chapter Hcads of Chaptcr 27 ar:d they have paid customs

duty accordingly.

2.2 The dispute regarding classification of Fuel and Oil lying in Bunker

Tanks inside/outside Engine Room i.e. whether under CTH 2710 or under

CTH 8908 along with vessels for breaking up has been resolved by the

Hon'ble Supreme court vide order dated os.o4.2o23 passed in civil Appeal

No. 5318-5342/2OO9. The Hon,bie Supreme Court has upheld the common

Order No. A/11792-tt85t/2022 datcd tZ.tO.2O22/Ot.12.2022 passed by
Hon'ble Tribunai, Ahmedabad and also validated the views expressed by
the CESTAT therein.

2.3 Accordingly, in compliance of the common Order No. AllLZg2_
11,851 /2022 dated 17.1O.20221O1.12.2022 passed by the Honble
Tribunal, Ahmedabad, the issuc of crassification of fuel & o \ring in
Bunker Tanks inside outside trngine Room has been decided by the
adjudicating authority vide the impugned order and it was held that fuel &
oil contained in Bunker Tanks inside/outside Engine Room are riable to be

classified under crH 8908 along with the vessel, as covered under para
2(b) of circular no. 3z /96-cus Dated o3.oz.1996. The remaining fuer and
oi1 i.e' fuel and o not contained in Bunker Tanks or Engine Room Tanks
are liable to be ciassified under its respcctive heading in chapter 2zro a,,d
finally assessed the subject Bili of Entry accordingl
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3. Being aggrieved with the impugnerl order, the appellant has filedthe present appeal contending on grounds as mentroned in the grounds ofappeal.

4. Shri Rahul Gajera, Advocate,
23.O9.2025 on behalf of the appellant.
made at the time of flling appeal.

5. Before going into the merits of the case, it is observed that the date
of communication of thc irnpugncd ordcr as pcr appeal mcmorandum is
22.06.2024 and the present appeal was filccl on I1.08.2025, i.e., after 415days ln this regard, r have gone through the provision of rimitations ibrfiling an appeal as specirred under scctio. r 2g(1) of the customs Act,
1962. The same is reproduccrl hcreundcr:

"SDCTION 12B. AppeaLs to [Commissioner (Appeals)]. _ (t) Arry
person aggieued b1q ang decision or ortTer passecl und.er this Act bg an
officer of custom^s rower in rank than a [principal commtssioner oJ.

Cusloms or Commissioner of Custornsl rnag appeal to the [Commissioner
(Appeals)l [within sixty rlays] from thr: cfuite of the communication to him
of such decision or ord-er.

[Prouided that the Commissioner (Appea\s) mag, tf he i-s satisfiecl that
the appellant u)as preuented bg sufficient cause from presenting the

appeal within the aforesaid periorl of sixtg d.ays, allou_t it to be

presented within a further period of thirty cl,ays.l,,

'1 As per the legal provisions under Section 12g of the Customs Act

1962, l}:e appeal has to be filed within 60 days from

communication of order. Further, if the Commissioner

satisfied that the appellant was prevented by sufficient

presenting the appeal within the aforesaid period of 60 days,

it to be presented within a further period of 30 days.

5.2 It will also be relevalt to refer to the judgment of Honble Supreme

Court in case of Singh Dnterprises - [2008 (221]l tr.1-.T. 163 (S.C.)], wherein

the Hon'ble Apex Court had, while interpreting the Section 35 of the

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, held that the appeal has to be filed within 60 days, but

in terms of the proviso, furthcr 30 days' time can be granted by the

appellate authority to entertain the appeal. 'I'he proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appeliate authority has

no power to allow the appeal to be prescnted b nd the period of 30 days.

The relevant para is reproduced below

appeared for personal hearing on
He rciterated the written submission

*
.t_i; ,
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"8, The Commissioner of Central Dxcke (Appeals) as also the

Tibunat being creatures of Statute are uested with jurisdiction to

condone the delag begond the permissibte peiod prouided under

tlrc Statute. The period upto u'thich the prager for condonation can

be accepted i.s statutoilg prouided' It utas submitted that the logic

of Section 5 of the Indian Limitation Act' 1963 (in short the

'Limitation Act') can be auailed' for condonation of delag ' The ftrst

prouiso to Section 35 makes the position clear that the appeal has

to be preferre-,7 tttithin three months from the date of

communication tc him of Lhe clecision or order' Houeuer' if the

Commissioner is satisfied l:hat the appeltant uas preuented bg

sufficient cause from presenting the appeal tuithin the aforesaid

period of 60 da17s, he can allout it to be presented uli'thin a further

pertod of 3O d,tty s. In other words, this clearlg sh ou'ts thqt the

appeal has to be filed u.tithin 60 days but in term^s of the prouiso

further 30 da11s time can be. lyanted bg the appellale outhoritA to

entertain the ctppeal. The prouiso to sub-section (1) of Section 35

makes the position crgstal clear that the ttppellate authoritg has no

pouer to allou.t t.ite appeal to be presented begond the period of 30

dags. The lct.nguctge used mokes the position ct ear that the

legislature interuled the ctppellate authoity to entertain the appeal

by condoning detag onlg upto 30 dc41s after the exprry of 60 dags

ulhich is the norrnal period for preferring appeal. Therefore, there i.s

complete exclusion of Seclion 5 of the Limitati.on Act. The

Commissioner and the High Court were therefore justified in
holding that there was no pouer to condone the d.e-log after the

expiry of 3O dogs period."

5.3 The above vicw was reiteratcd by the Hon,ble Supreme Court in
Amchong Tea Estate l2O1O (2571 E.L.T. 3 (S.C.)1. Further, the Hon,ble High
Court of Gujarat in case of Ramesh Vasantbhai Bhojani _ t2ol7 (3SZ)

E.L.T. 63 (cuj.)l and Hon'ble 'rribunal Banga-lorc in the case of shri Abdul
Gafoor Vs commissioner of cusroms (Appeals) 12o24-Tror.-s6s-cESTAT-
BANG] took a similar vicw while dealing with section 12g of the customs
Act, 1962.

5.4 In terms of lcgar provisions under section 12g of the customs Act,
1962 and in light of the judiciar pronouncements by the Hon,bre supreme
Court, Hon'ble High Court and Hon,ble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appeilate authori
required to be fi1ed within 90 days,

ty are

period of 30
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days as provided in the statute, and the Commissioner (Appeals) is not
empowered to condone any delay beyond 30 days.

5.5 In light of the above observation, I find that the appear has been

filed after 90 days from the date of receipt of the order. I am not empowered

to condone the delay in filing the appeal beyond the period specified in
section 128 of the customs Act, 1962. Hence, the same is held to be time
barred.

6. In view of above, I reject appea,r on the grounds of rimitation without
ing into the merits of the case.

(AMIT GU 1'A)
COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Re stered Post A.I)

i;)"" 
sl4e-184lcus/JMN/2.2s-Y*, Dated - 2s'r1'2025

1, M/s RUDRA GREEN SHIP R}.CYCLING PVT. LTD,
Plot No. 133, Ship Recycling yard, Sosiya,
P. O. Manar, Sosiya/ Alang Dist. Bhavnagar.,

Copv to:

uY The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. Tlne Commissioner of Custorns, Custorns, .Jamnagar.
3. The Assistant/ Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File

ATTESTED

an$oro/ RINTENDENT

<*qr qttn t el#cq l, 3rF,rffdrd
CUSIOMS (APPEALS), AHMEDABAD

z1
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