OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS
CUSTOM HOUSE, NEAR ALL INDIA RADIO, NAVRANGPURA,
AHMEDABAD - 380 009.

' 8.No.

SHOW CAUSE NOTICE

M/s Mangalam Alloys Ltd. 3125, Phase- III, GIDC Chhatral District
Gandhinagar- 382729 (herein after referred to as “M/s Mangalam “ or “the
importer”, for the sake of brevity) is having an Import Export Code 0889003076.

2. The said importer filed Bill of Entry No. 429463 dated 08.01.2014 for re
import of “Stainless Steel Fastners Head Screws/ Nuts” falling under CTSH
73181500 of first schedule of Customs Tariff Act, 1975, by availing benefit of S,
No. of Notification No. 158 /1995-Cus. dated 14.11.1995, as amended.

3. Sr. No. 2 of the Notification No. 158/1995-Cus. provides exemption to the
goods manufactured in India and re-imported for (a) reprocessing; or (b) refining or
(¢) re-marking: or any process similar to the processes referred in (a) to (c), when
such re-importation takes place within 1 year from the date of exportation and such
goods are re-exported within six months of the date of re-importation or such
extended period not exceeding a further period of six months as the Commissioner

of Customs may allow. The relevant excerpts is as below:-

................................................................................................

Descrlptlon of goods | Conditions

(1)

Goods manufactured in| 1. Such re-importation takes place within 3 years from

(2) (3)

' India and parts of such | the date of exportation;

| goods whether of Indian or |

| foreign manufacture and | Provided that such re-importation takes place withinl0 |

| re-imported into India for | years from the date of exportation in case of Nepal and |

|
‘ repairs or for | Bhutan;

reconditioning.




2. Goods are re-exported within six months of the date |
of re-importation or such extended period noti
exceeding a further period of six months as the |

Commissioner of Customs may allow; |

3. The Assistant Commissioner of Customs or Deputy
Commissioner of Customs is satisfied as regards

identity of the goods;

. . . . |
4. The importers at the time of importation executes a |
bond undertaking to-
(a) export the goods after repairs or reconditioning

within the period as stipulated;

| (b) pay, on demand, in the event of his failure to comply

with any of the aforesaid conditions, an amount equal

to the difference between the duty levied at the time of

re-import and the duty leviable on such goods at the
time of importation but for the exemption contained

herein.

Goods manufactured in
India and reimported for
(a) reprocessing; or
(b)  refining; or

(c) re-marking; or
(d) subject to any process
stmilar to the processes
referred to in clauses (2) to

{c) above.

1. Such reimpor_thtioh takes place within one year from |

the date of exportation.

2. Goods are re-exported within six months of the date
of re-importation or such extended period not
exceeding a further period of six months as the

Commissioner of Customs may allow;

3. The Assistant Commissioner of Customs or Deputy
Commissioner of Customs, is satisfied as regards

identity of the goods.
4. The importer executes a bond to the effect -

(a) that such reprocessing, refining or remaking or
similar processes shall be carried out in any factory

under Central Excise control following the procedure
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"laid down under rule 173MM of the Central Excise
|
Rules, 1944 or in a Customs bord provisions of section

| 65 of the Customs Act, 1962 (52 of 1962);

i (b) that he shall maintain a due account of the use of the
' said re-imported goods received in the premises
| specified in item (a) above and shall produce the said
accounts duly certified by the officer of Central Excise
or Customs, as the case may be, incharge of the factory
or the bonded premises to the effect that the goods
I tendered for re-import are reprocessed, refined or
remade or subjected to any process, as the case may be,

 from the said re-imported goods:

(c) that in case any waste or scrap arising during such
operations and the importer agrees to destroy the same
| before the officer of Central Excise or Customs, as the

case may be, or to pay on such waste or scrap the

appropriate duties of customs as if such waste or scrap

is imported;

! i
(d) that he shall pay, on demand, in the event of his |

| failure to comply with any of the aforesaid conditions. l
an amount equal to the difference between the duty *\
leviable on such goods at the time of importation but for |

. . . |
the exemption contained herein. i
Provided that in case of reprocessing, refining or|I

remaking or similar process, if any loss of imported |

goods is noticed during such operations, the quantity of

such loss shall be exempted from the whole of the duties |
|

' of customs (basic customs duty and additional customs i

duty, etc.) subject to the satisfaction of the Assistant

Commissioner of Customs or Deputy Commissioner of
Customs that such loss has occurred during such

operations. |
_

Page 3|12




3.1 As per one of the conditions of Sr. No. 2 of Notiftcation No. 158/95-Cus.,
the whole of the duty of Customs specified in the First Schedule to the Customs
Tariff Act, 1975 (51 of 1975) and the whole of the additional duty leviable under
section 3 of the said Customs Tariff Act, is exempted subject to the condition that
Goods are re-exported within six months of the date of re-importation or such
extended period not exceeding a further period of six months as the Commissioner

of Customs may allow,

3.2 Interms of the conditions of Notification No. 158/1995-Cus., the importer is
also requircd to execute a bond, undertaking infer-alia to pay, on demand. in the
event of his failure to comply with any of the conditions, an amount equal to the
difference between the duty levied at the time of re-import and the duty leviable on
such goods at the time of importation but for the exemption contained in the said
Notification. As per the condition of the said Notification, the said importer
submitted Bond for Rs. 30,00,000/- which has been registered with Bond No.
2000598807 dated 04.02.2014 at ICD - Khodiyar.

3.3 It has been observed during the course of audit from the EDI Systems and
available records that the said importer had neither applied for extension of the
period for re-export, nor such extension of period for re-export has been allowed to
them. However, even after expiry of one year from the import of the said goods, the
said importer had not submitted proof of re-exportation of the said goods to the
satisfaction of the Deputy / Assistant Commissioner of Customs, as required under

the conditions of Notification No. 158/85-Cus.

4. Therefore, as the benefit of Notification No. 158/1995-Cus. does not appear
admissible to the said importer, consultative clarification letter of Bill of Entry File
of No. 4299453/Mangalam/2015 dated 30.06.2016 had been issued to the importer.
The importr vide letter Ref. No. MAL/Re-import/BE/-4299453 dated 08.07.2016
inter-alia submitted that they has re-imported Stainless Steel Fastners Hexagon Nuts
of different sizes under Notification No. 158/1995-Cus. Dated 14.11.1995. for the
purpose of rectifying quality issues in said products i.e. for repair, reconditioning
etc. It has further been submitted that they had exported said goods vide Shipping
Bill No. 4660438 dated 26.03.2013 (ARE-1 No. 115/2013-14 dated 25.03.2013,
goods removed from the factory for export under claim for rebate) and No. 5589158
dated 24.05.2013 (ARE No. 11/2013-14 dated 23.05.2013, goods removed from
factory under Letter of Undertaking) under claim of Duty Drawback under Customs

and Central Excise Duties Drawback Rules, 1995. The importer has further
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submitted that due to cancellation of the order of overseas buyer, they could not re-
export said goods after having been repaired in their factory and it was not possible

to re-export the said goods to the said buyer.

4.1 The importer, vide aforesaid letter dated 08.07.2024, submitted that this
situation compelled them to follow the provisions of Notification No. 94/1996-Cus.
dated 16.12.1996 and regularize the re-import of said goods. It has been submitted
that they, therefore had paid following amount as stipulated in Sr. No. 1 of the Table

appended to said Notification and discharged the statutory obligation.

" Amount (in Rs.) i Description Challan No. and Date

| 64,573/- 2,61,769/- 2019 dated 25.02.2016

i 33.056/- Interest on Drawback 2019 dated 25.02.2016 |
2.61.769/-  Countervailing Duty (CVD) | 2022 dated 25.02.2016

4.2 The importer also referred to and relied upon the decision of Hon'ble
CESTAT in the case of HGI Industries Ltd. Versus Commissioner of Central Excise,
& Customs., Vadodara [2007 (209) ELT 148 (Tri. — Ahmd.)].

5. It has been observed that in the case of Commissioner of Customs, Calcutta
Versus Indian Rayon & Industries Ltd. [2008 (229) E.L..T. 3 (8.C.)], the assessee
had initially claimed the benefit of Notification No. 158/95-Cus. in the Bill of Entry
and also executed bonds for re-export, as required under the said notification. The
assessee could not re-export the goods due to recessionary conditions in the textile
industry. It claimed that since it was not possible for it to re-export the goods, 1t may
be allowed the benefits of another Notification No. 94/96-Cus., which was in force
at the time of clearance from the factory originally. In this case, Hon'ble Supreme
Court, inter-alia held that having availed of the benefit of notification, the assessee
has necessarily to comply with the conditions of the notification; that it goes without
saying that the assessee cannot approbate and reprobate; that of course, there is no
estoppel against the law but having sought for and taken the benefit of the
notification to import goods without payment of duty, it is not open to the assessee
to contend that the conditions in the said notification need not be fulfilled, be it on
the ground that the benefit under another notification is available to him or

otherwise.
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5.1 In view of the aforesaid judgement of the Hon'ble Supreme Court, the
contention of the importer to follow the provisions of Notification No. 94/1996-Cus.
dated 16.12.1996 to regularize the re-import of goods re-imported by availing
benefit of Notification No, 158/1995-Cus. does not appear legal and proper.

6. As per the provisions of Section 143 of the Customs Act, 1962, the said
imported goods were allowed clearance by proper officer on execution of bond by
the importer wherein the importer bounded themselves to discharge liability in
certain manner, which they have failed to do so inasmuch as the said importer has
failed to re-export the subject goods within prescribed time limit. Thus, the said
importer appears to have not complied with the conditions of the said Notification,

and undertaking given in the Re-export Bond.

7. Thus, it appears that the said importer is liable to pay duty of Rs. §,26,959/-
(Rupees Eight Lakhs Twenty Six Thousand Nine Hundred and Fifty Nine Only), as
mentioned in Annexure-A to this show cause notice, on the said imported goods
along with interest at the applicable rate on the imported goods in terms of
conditions of the said Notification and conditions of the bond executed by the
importer read with Section 143 of the Customs Act, 1962. The importer has already
paid duty of Rs. 2,61,769/- (Rupees Two Lakhs Sixty One Thousand Seven Hundred
and Sixty Nine Only) vide Challan No. 2022 dated 25.02.2016, which is required to

be adjusted against the aforesaid amount of duty demand.

LEGAL PROVISIONS IN RESPECT OF IMPORTED GOODS:

8. The relevant provisions of the Customs Act, 1962 and the rules made there

under are as follows:-

(A) Section 143. Power to allow import or export on execution of bonds in

certain cases. -

(1) Where this Act or any other law requires anything to be done before a
person can import or export any goods or clear any goods from the control
of officers of customs and the 1 [Assistant Commissioner of Customs or
Deputy Commissioner of Customs] is satisfied that having regard to the
circumstances of the case, such thing cannot be done before such import,
export or clearance without detriment to that person, the 1 [Assistant
Commissioner of Customs or Deputy Commissioner of Customs] may,

notwithstanding anything contained in this Act or such other law, grant
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(B)

(©)

leave for such import, export or clearance on the person executing a bond
in such amount, with such surety or security and subject to such conditions
as the 1 [Assistant Commissioner of Customs or Deputy Commissioner of
Customs] approves, for the doing of that thing within such time after the

import, export or clearance as may be specified in the bond.

(2) If the thing is done within the time specified in the bond, the 1 [Assistant
Commissioner of Customs or Deputy Commissioner of Customs] shall
cancel the bond as discharged in full and shall, on demand, deliver it, so
cancelled. to the person who has executed or who is entitled to receive it;
and in such a case that person shall not be liable to any penalty provided
in this Act or, as the case may be, in such other law for the contravention

of the provisions thereof relating to the doing of that thing.

(3) If the thing is not done within the time specified in the bond, the I
Assistant Commissioner of Customs or Deputy Commissioner of
Customs] shall, without prejudice to any other action that may be taken
under this Act or uny other law for the time being in force, be entitled to

proceed upon the bond in accordance with law.

SECTION 17. Assessment of duty. — (1) An importer entering any
imported goods under section 46, or an exporter entering any export goods
under section 50, shall, save as otherwise provided in section 85, self-assess

the duty if any, leviable on such goods.

Section 46(4) The importer while presenting a bill of entry shall make and
subscribe to a declaration as to the truth of the contents of such bill of entry
and shall, in support of such declaration, produce to the proper officer the
invoice, if any, [and such other documents relating to the imported goods as

may be prescribed].

Section 46(4A) The importer who presents a bill of entry shall ensure the
following, namely :—

(a) the accuracy and completeness of the information given therein;

(b) the authenticity and validity of any document supporting it; and

(c) compliance with the restriction or prohibition, if any, relating to the

goods under this Act or under any other law for the time being in force.]”
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9. Vide Finance Act, 2011 w.e.f. 08.04.2011 “Self-Assessment” has been
introduced under the Customs Act, 1962. Section 17 of the said Act provides for
self-assessment of duty on import and export goods by the importer or exporter
himself by filing a bill of entry or shipping bill as the case may be, in the electronic
form, as per Section 46 or 50 respectively. Thus, under self-assessment, it is the
importer or exporter who will ensure that he declares the correct classification,
applicable rate of duty, value, benefit, or exemption notification claimed, if any in
respect of the imported/exported goods while presenting Bill of Entry or Shipping
Bill. In the present case, it is evident that the actual facts were only known to the
importer and aforesaid fact came to light only subsequent to the in-depth
investigation. Whereas, Section 17(1) of the Customs Act, 1962 provides that *“an
importer entering any imported goods under section 46, or an exporter entering any
export goods under section 50, shall, save as otherwise provided in section 85, self-

assess the duty if any, leviable on such goods.

10. In the present case, it appears that the said importer has failed to discharge
the conditions laid down under Notification No. 158/1995-Cus. dated 14.11.1995
inasmuch as they have not submitted documentary evidence pertaining to re-export
of the said re-imported goods within prescribed time limit. Thus, the said importer
appears to have not complied with the conditions of the said Notification, and
undertaking given in the Re-export Bond. Therefore, the said importer appears to
have wrongly claimed and availed the benefit of the above-mentioned notification
and therefore contravened the above said provisions with an intent to evade payment
of Customs Duty leviable and payable on the import of subject goods. It appears
that the said importer had contravened the provisions of sub-section (4) and (4A) of
Section 46 of the Customs Act, 1962 inasmuch as while filing Bill of Entry, they
had to ensure the accuracy and completeness of the information given therein for
assessment of Customs duty. Therefore, the said importer appears liable to pay duty
amounting to Rs. 8,26,959/- (Rupees Eight Lakh Twenty Six Thousand Nine
Hundred and Fifty Nine Only), as mentioned in Annexure-A to this show cause
notice, in respect of the said imported goods along with interest at the applicable
rate, in terms of the condition of Re-export Bond executed by the importer and
Section 143 of the Customs Act,1962 and also the Re-export Bond furnished by the
importer is required to be enforced / appropriated for such recovery. The importer
has already paid duty of Rs. 2,61,769/- vide challan No. 2022 dated 25.02.2016,
which is required to be adjusted against the afore mentioned amount of duty

demand.
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11.  Whereas, as per clause (0) of Section 111 of the Customs Act. 1962, any
goods exempted, subject to any condition, from duty or any prohibition in respect
of the import thereof under the Customs Act, 1962 or any other law for the time
being in force, in respect of which the condition is not observed, shall be liable to
confiscation. As the exemption under Notification No. 158/1995-Cus. was granted
to the said re-imported goods subject to the condition of their re-exportation within
prescribed time limit, whereas the said condition has not been observed, therefore,
the aforesaid goods appear liable for confiscation under Section 111(o) of the
Customs Act, 1962. Therefore, the said re-imported goods totally valued at Rs.
28,66,226/- (Rupees Twenty Eight Lakh Sixty Six Thousand Two Hundred and
Twenty Six Only), as mentioned in Annexure-A to this show cause notice, appear

liable for confiscation under Section 111(0) of the Customs Act, 1962,

12.  Provisions regarding penalties-

12.1. “Section 112. Penalty for improper importation of goods, etc.

- Any person,-

(a)who, in relation to any goods, does or omits to do any act which act or omission would

render such goods liable to confiscation under section 111, or abets the doing or omission

of such an act, or

(b) who acquires possession of or is in any way concerned in carrying, removing,

depositing, harbouring, keeping, concealing, selling or purchasing, or in any other manner

dealing with any goods which he knows or has reason to believe are liable to confiscation
under section 111, shall be liable,-

(i} in the case of goods in respect of which any prohibition is in force under this Act or
any other law for the time being in force, to a penalty [not exceeding the value of
the goods or five thousand rupees], whichever is the greater,

{ii) [in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 114A, to a penalty not exceeding ten per cent of the duty
sought to be evaded or five thousand rupees which ever is higher;

Provided that where such duty as determined under sub-section (8) of section
28 and the interest payable thereon under 28AA is paid within thirty days from

~ the date of communication of the order of the proper officer determining such
duty , the amount of the penaity liable to be paid by such person under this
section shall ne twenty-five percent of the penalty so determined]

{iii) { in the case of goods in respect of which the value stated in the entry made under
this Act or in the case of baggage, in the declaration made under section 77 (in
either case hereinafter in this section referred to as the declared value) is higher

than the value thereof, to a penalty [not exceeding the difference between the
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declared value and the value thereof or five thousand rupees] whichever is the
greater;

{iv) in the case of goods falling both under clauses (i) and (iii), to a penalty [not exceeding
the difference between the declared value and the value thereof or five thousand
rupees], whichever is the highest;

{v) in the case of goods falling both under clauses (ii) and (iii), to a penalty [not
exceeding the duty sought to be evaded on such goods or the difference between the
declared value and the value thereof or five thousand rupees], whichever is the

highest.}

12.2. “Section 114A. Penalty for short-levy or non-levy of duty in certain cases.

- Where the duty has not been levied or has been short-levied or the interest has not been
charged or paid or has been part paid or the duty or interest has been erroneously
refunded by reason of collusion or any wilful mis-statement or suppression of facts, the
person who is liable to pay the duty or interest, as the case may be, as determined under
sub-section (8) of section 28 shall also be liable to pay a penalty equal to the duty or
interest so determined:]

[Provided that where such duty or interest, as the case may be, as determined under sub-
section (8) of section 28, and the interest payable thereon under section 28-AA, is paid
within thirty days from the date of the communication of the order of the proper officer
determining such duty, the amount of penalty liable to be paid by such person under this
section shall be twenty-five per cent. of the duty or interest, as the case may be, so
determined:

Provided further that the benefit of reduced penalty under the first proviso shall be
available subject to the condition that the amount of penalty so determined has also been
paid within the period of thirty days referred to in that proviso:

Provided also that where the duty or interest determined to be payable is reduced or
increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may be,
the Court, then, for the purposes of this section, the duty or interest as reduced of
increased, as the case may be, shall be taken into account:

Provided also that in a case where the duty or interest determined to be payable is
increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may be,
the Court, then, the benefit of reduced penalty under the first proviso shall be available if
the amount of the duty or the interest so increased, alongwith the interest payable thereon
under section 28-AA, and twenty-five per cent of the consequential increase in penalty
have also been paid within thirty days of the communication of the order by which such
increase in the duty or interest takes effect:

Provided also that where any penality has been levied under this section, no penality shall
be levied under section 112 or section 114.
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Explanation.-For the removal of doubts, it is hereby declared that-

(i) the provisions of this section shall also apply to cases in which the order determining
the duty or interest under [sub-section (8) of section 28 relates to notices issued prior to
the date on which the Finance Act, 2000 receives the assent of the President;

(i) any amount paid to the credit of the Central Government prior to the date of
communication of the order referred to in the first proviso or the fourth proviso shall be

adjusted against the total amount due from such person.]

12.3. As discussed in paras supra, through their acts of omission and commission
on the said importer appears to have rendered themselves liable to penalty as

provided under Section 112(a) / 114A of the Customs Act, 1962.

13.  Now, therefore, M/s Mangalam Alloys Ltd. 3125, Phase- I1I. GIDC Chhatral
District Gandhinagar- 382729, is hereby called upon to show cause to the Deputy
Commissioner of Customs, having office at ICD — Khodiyar, S.G. Highway,
Jamiyatpura Village, Distt. - Gandhinagar within 30 days of receipt of this notice as

to why:-

(i) The exemption under Notification No. 158/1995-Cus dated 14.11.1995,
claimed and availed in respect of Bill of Entry No. 4299453 dated 08.01.2014
should not be denied;

(ii)  The imported goods of declared Assessable value of Rs. 28,66,226/- (Rupees
Twenty Eight Lakh Sixty Six Thousand Two Hundred and Twenty Six
Only), should not be held liable for confiscation under Section 111(0) of the
Customs Act, 1962 read with conditions of Bond executed in terms of Section
143 of the Customs Act,1962 read with Notification No. 158/1995-Cus dated
14.11.1995 as amended / applicable;

(i)  Duty Forgone amount of Rs. 8,26,959/- (Rupees Eight Lakh Twenty Six
Thousand Nine Hundred and Fifty Nine Only) along with applicable
interest (from the date of clearance of goods to the date of payment of duty)
should not be demanded and recovered from them in terms of conditions of
Bond executed under section 143 of the Customs Act, 1962 read Notification
No. 158/1995-Cus. dated 14.11.1995, as amended and duty of Rs. 2,61,769/-
already paid by the importer vide Challan No. 2022 dated 25.02.2016 should

not be adjusted against the aforesaid amount of duty demand.

(iv)  Penalty should not be imposed on the importer under Section 112(a) / 114A

of the Customs Act, 1962 for the acts of omission and commission.
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(v)  Re-export Bond furnished by the importer should not be enforced for

recovery of duty, interest, penalty and Redemption Fine, if any.

14.  The Importer is further directed to produce all the evidences on which they
intend to rely upon in support of their defence at the time of showing cause. They
should also clearly mention in their written reply as to whether they wish to be heard

in person or through their legal representative before the case is adjudicated.

iS. If no cause is shown against the action proposed to be taken in the Show
Cause Notice within the stipulated time or if they or their legal representatives do
not appear before the adjudicating authority when the case is posted for hearing, the

casc will be decided ex-parte on the basis of evidences already available on records.

16.  This notice is issued without prejudice to any other action that may be taken
against the Person(s)/Firm(s) whether mentioned herein or not in respect of this case
under the Customs Act, 1962 or any other law for the time being in force. The

department reserves its right to amend the show cause notice in case new facts

emerge at a later stage. w

T HW
(Vishal Malani)
Additional Commissioner

DIN : 20240771 MNOGO000FSF4

F.No. VIII/22-12/1CD/Audit/2015 Date: 30 /07/2024.

BY SPEED POST / E-MAIL / HAND DELIVERY / THROUGH NOTICE
BOARD

\/Iﬁ
M

/s Mangalam Alloys Ltd.
3125. Phase- 111, GIDC Chhatral
District Gandhinagar- 382729

Copy to:

(1) The Deputy Commissioner, Customs, ICD-Khodiyar.

(ii)  The Superintendent, Customs, H.Q. (Systems), Ahmedabad, in PDF
format for uploading on website of Customs Commissionerate,
Ahmedabad.

(ii1)  Guard File.
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ANNEXURE - A el

TO SHOW CAUSE NOTICE ISSUED TO
M/S. MANGALAM ALLOYS LTD.

[ Sr. | BENo. | BE Dat T —
e i ate Deseription of Goods CTH | Assessable Duty leviahle Daty paid | Duty Short
Value paid
Icn Adl. Duty |Edu Cess|SHE SAD 4% [Total
{C.Ex.) Cess
1 | 4299453]/08.01.2014 |Stainless Steel Fasteners Hexagon Head Screws / Nuts T3IIR1500]  2866226] 286623f 378342] 13299 4630] 142046 £26959| 261769 365154
TOTAL 2866226| 286623 378342 13299 6630| [42046]| 826939 261769 S63190




