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'l'he duplicate copy of the 'l'.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head

of other receipts, fecs, fines, forfeitures and Miscellaneous ltems being the fee prescribed in

the Customs Act, 1962 (as amended) for filing a Revision Application. lf the amount of duty

and interest dcmanded, fine or penalty levicd is one lakh rupees or less, fees as Rs.200/- and

if it is morc than onc lakh rupees, the fee is lts.1000/-.
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this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3

before the Customs, Excise and Service Tax Appellate Tribunal at the following address :
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rc[q, 2,d Floor, BahumaliBhavan,
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A [1) of the

Customs Acl,1962 shall be accompanied by a fee of-
q6r il{r cirn rrqr {Rr' dIIEI

dqT drnqr rFfi eg qft T6'q qis drtq Fqg qr rsfr o-c d d \'fi Egr{ Eqq.
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five Iakh rupees or less, one thousand

rupees;

q6r qrrn rrqr {itD. dIICI

a?firrqrqrrr{Il<go1rocqtEmr{dpqq fr rrlq-fi dtfu-qFqtrrErfltrrcs fr 3{nr6 c
dd' ' Eflrt.qs
where the amount ol duty and intcrest demanded and pcnalty levied by any officer of
Customs in the case to which thc appeal relates is more than five lakh rupees but not

exceeding fiffy lakh rupees, five thousand rupees ;

Grdr c{fEoit Er{r crlf IIqr {@' dIIvT

dqr (rnqr rl{Ir Cr fr 16-q v{r{r drcr rqq i sfuo d d, es fgn uqg
where the amount of duty and interest demanded and penalry levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand

rupees

!fr %10

it-dr6{+qr,qEi{-e-qr{o.qft isMe,qr.ish
orw-i+qi,q-drb-d-fikfi-dTdt qqsrgrqrcrn 

I

An appeal against this order shall lie beforc the 'l'ribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalry, where penalty alone is in

d i spute.

SrkI (6)
rtoffigqrit-W3tqndqqtfdqfuqqqsrfts, - s{qtil

c{{)

Under section 129 (aJ ofthe said Act, every application madc before the Appellate 'l'ribunal-

(al in an appeal for grant of stay or for rectilication of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.
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M/s Cellular World, having their Principal Place of Business at 2nd

Floor, Om Shanti Complex, Bapa Sitaram Chowk, Ravapar Road, Vajepar,

Morbi, Gujarat-363641 (hereinafter referred to as "the appellant") have filed the

present appeal in terms of Section 128 of the Customs Acl, 1962 against

order-in-original No. 03/Additional commissioner /2023-24, dated 06.o7.2023

(hereinafter referrt':d to as "the impugned order") passed by the Additional

commissioner, customs (Preventivc), Jamnagar (hereinafter referred to as "the

adjudicatin g au thority") .

2. Facts of the case, in brief, are that the appellant is engaged in trading of

Mobile Phones and Accessories and is registered as proprietorship firm of Shri

Darshan Ghanshyambhai Pujara. Intelligence was received that various mobile

phones dealers / retailers in the areas of Jamnagar, Rajkot and Morbi were

involved in selling of smuggled goods i.e., Foreign origin Mobile Phones and

their Accessories, mainly of Apple Brand without any invoices/Bills and thus

evading the Customs Duty including IGST.

2.1 Acting upon the intelligence, a scarch was carried out on 72.01.2022 at

the rel:ail / officc premises of the appellant. During the search proceedings,

Shri Darshan Ghanshyambhai Pujara, the owner/Proprietor of M/s Cellular

World, was asked to produce the stock of the mobile phones and accessories

available in the shop for verilication of the same with available records. Shri

Darshan Ghanshyambhai Pujara was unable to produce any Invoices/Bills in

respect of mobiles phon<:s, accessories & watches of Apple brand which were of

foreign origin. Further, on being asked, Shri Darshan Ghanshyambhai Pujara

informed that thc said mobile phones, accessories & watches were imported

goods and purchascd lrom threc differcnt suppliers i.e. (1) M/s. Navrang

Mobilc, Rajkot, (2) M/s. Mchul Tclecom, Wankaner and (3) Shri Bharatbhai,

Jamnagar without invoices or other import documents. Search was conducted

under Panchnama dated 12.01.2022 and mobile phones, accessories &

watchcs of Apple Brand of Foreign origin and some incriminating documents

were found at the premises of the appellant. Since, the appellant was unable to

produce the bi11s in respect of the mobile phones, accessories & watches of

Apple brand which werc ol forcign origin and without any supporting valid

import documents, the samc werc seized under the provisions of the Section

110 of the Customs Act, 1962, vidc Seizurc Memo dated 12.01 .2022, under the

reasonable belief that the said mobile phones, accessories & watches of Apple

Brand (hercinaftcr rcfcrrcd to as "the goods") of !or-ei$.p' Origin were liable to
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confiscation under the provisions of the Customs Act, 1962 and the

incriminating documents were also seized for furthcr investigation.

2.2 Statement of 
. 
Shri Darshan Ghanshyambhai Pujarawas recorded on

12.O1.2022 under Section 108 of the Customs Act, 1962, wherein, he inter-alia

stated that he is sole proprietor of the firm M/s Ccllular World, Morbi and he

looked after the sales and purchases of thc firm and due to market demand of

foreign mobile phones without bill by the customers, he was compelled to do

the same to sustain in the market. He further stated that he was dealing in

smuggled mobile phones and accessories since six months and that he mainly

purchased smuggled mobile phones and accessories from different suppliers

viz. (1) M/s. Navrang Mobile, Rajkot concerned person Bablubhai, (2) M/s.

Mehul Telecom, Wankaner concerned pcrson Mehulbhai and (3) Shri

Bharatbhai, Jamnagar without invoiccs and any othcr import documents; he

further stated that payments were madc to the scllcrs through HM Angadiya

and he received all the payments from their customers in respect of smuggled

mobile phones through cash only and he further stated that he had sold the

smuggled mobile phones and accessories valued at Rs.49,32,60O/-. Further,

Annexure-A to the statement dated 12.01.2022 was prepared on the basis of

'Kachha Hisaab' as mentioned in the Panchnama dated l2.Ol .2022, which was

shown to Shri Darshan Ghanshyambhai Pujara and he put his dated signature

in token of having perused and agreed with thc same that he had sold the

smuggled mobile phones and accessories valucd at Rs.49,32,60O/- as

mentioned in the said Annexure-A.

2.3 Further, the appellant had vidc TR-6 Challan No. l--O7 122-23, dated

21 .O4.2O22 paid Customs Duty & Penalty amounting to lts.6,33,191/- (Basic

Custom Duty Rs.2,49,O82/- + Swachchha llharat Cess Rs. 24,9081- + IGST

Rs.2,76,610l- + Penalty Rs.82,591/-) on the seized Mobile phones &

accessories. Further, the competent authority on request of the appellant

provisionally released the goods seized vide Scizure Memo dated I2.O1.2022 to

the appellant on execution of Bond for the full value of the seized goods and on

execution of Bank Guarantee of Rs.2,50,O0O/-.

Statement of Shri Ramesh P. Mulchandani alias Bablubhai, Partner of

avrang Mobile, Rajkot was recorded on 25.O7.2022 under Sectron 108 of

he , 1962, wherein, he, inter-alia, statcd that hc had sold somc mobile

to Shri Darshanbhai of M/s Ccllular World, Morbi on proper invoices

submitted copies of the same and flurthcr stated that he had not sold any

smuggled phones to him. Statement of Shri Ilharatkumar Udhavdas Aaswani,

Proprietor of M/s Mehul Telecom, Jamnagar was record ed on 12.08.2022

under Section 108 of the Act, 1962, wherein, he, interalia stated that he had

sold some mobile phones to Shri Darshanbhai of M/s Cellular World, Morbi

but he had not sold any smuggled ph nes or accessories to him. Statement of
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Shri Raymagiya Mehul, Proprietor of M/s Mehul Telecom, Wankaner was

recorded on 16.03.2022 under Section 1O8 of the Customs Act,7962, wherein,

he, interalia, stated that hc had sold mobile phones and accessories to M/s

Cellular World under proper bill/invoict-.s and they had credited sale amount in

his bank accounts and further stal.ed that he had never sold any smuggled

mobile phones and accessories to M/s Cellular World. He submitted copies of

bills / invoices which werc raised in the name of M/s Cellular Wor1d, Morbi.

2.5 Thereafter, A Show Cause Notice No. ADC-IO 12022-23, dated

2O.O3.2O23 was issued to the appellant by the Additional Commissioner of

Customs (Preventive) Commissionerate Jamnagar, as to why: -

The smuggled / illegally imported foreign-made mobile phones,

accessories & watches of Apple brand seized from the premises of the

appellant vide Seizure Memo dated 12.01.2022 totally valued at Rs.

19,O4,OOO/- and provisionally relcased on execution of a Bond for full

value and a Bank Guarantec of Rs.2,50,O0O/- should not be confiscated

under Section 111(d), 111U) & 1ll(1) of the Customs Act, 1962.

The smuggled / illegally imported foreign-made mobile phones &

accessories of Apple brand alrcady sold by the appellant valued at

Rs.49,32,600/- should not be held liable for confiscation under Section

t 1 I (d), 11-l (i) & 111(l)of the Customs Act, 1962.

11

111

lV.

Duty (Customs Duty + SWS + IGS'I) amounting to Rs.20,84,363/- not

paid in respect of smuggled / illcgaliy imported foreign-made mobile

phones, accessories & watchcs of Apple brand seized from the premises

of the appellant vide Seizurc Memo dated 12.01.2022 and those already

sold by the appellant should not be demanded and recovered from the

appellant under Section 28$l of the Customs Act, 1962 and the duty of

Rs.5,5O,60O/- already voluntarily paid by the appellant should not be

appropriated against the duty demand.

Interest under Section 28AA of the Customs Act, 1962 on the demand of

duty of Rs.2O,84,363/- should not be charged and recovered from them.

Penalty under Section 1. 14A of the Customs Act, 1962 should not be

imposed upon them and the amount of Rs. 82,591/- paid during the

investigation by the appcliant should not be appropriated.

2.6 The adjudicating authority vide the

held as under:

dated, 06.07.2023
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a) Confiscated the smuggled / illegally imported foreign made Mobile

Phones and accessories of Apple brand valued at Rs.19,04,000/- seized

under Seizure Memo dated 12.0 I .2022 wnder Section 1 1 1 (1) of the

Customs Act, 1962 and imposed fine of Rs.2,50,000/- in lieu of

confiscation under Section 125 (1) of the Customs Act, 1962 which shall

be in addition to any charges payablc ancl ordcred for encashment of

bank guarantee of Rs.2,50,OO0/- furnished at thc time of provisional

release of the goods and appropriated thc same towards fine in lieu of

confiscation.

b) The smuggled / illegally imported foreign made Mobile Phones and

accessories of Apple brand valued at Rs.49,32,600/ already sold by the

appellant are liable to confiscation under Section 1 1 I (l) of the Customs

Act, 1962. However, in view of non-availability of the goods for

confiscation, refrained from imposing any fine in licu of confiscation

under Section 125(1) ofthe Customs AcL, 1962.

c) Conlirmed the demand of customs duty of Rs.2O,84,363/- under Section

28$l of the Customs Act, 1962 in rcspcct of smuggled /iliegally imported

foreign made mobile phones, accessories and watches of Apple brand

seized from the premises of the appellant vide Seizure Memo dated

12.01.2022 and those already sold by the appellant. Further,

appropriated the amount of Customs duty of Rs.5,50,6O0/- already paid

dA r'q by the appellant vide TR-6 Challan No. F-07 /22-23 dated 2 1.O4.2O22

nst the Customs duty demand.

rdered to charge and rccover applicable interest undcr Section 28AA of

the Customs Act, ).962 on the demand of duty of Rs.20,84,363/-.

e) Imposed penalty of Rs.20,84,363/- plus penalty equal to the applicable

interest under Section 28AA payable on the duty demanded and

confirmed above under Section 1 l4A of the Customs Act, 1962 and

appropriated the amount of penalty of Rs. 82,591/- already paid by the

appellant vide TR-6 Challan No. F- OZ 122-23 dated 21.04.2022 against

the penalty imposed hercin.

3. Being aggrieved with the impugned Order, thc appcl.lant has filed the
present appeal and mainly contended that:
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Thc impugncd Ordcr is dcvoid of mcrit and without understanding

provisions of the Customs Act, 1962 as well as facts available on records.

The Adjudicating authority miserably failed to appreciate the facts

available on records that they had purchased said goods viz. Mobile

Phone, Accessories and Watch of Apple brand from three suppliers who

have admitted that they have supplied the said goods to them and same

are not smuggled one. Just because the invoice or any import documents

are not availablc it cannot bc said that goods are smuggled one especially

when its suppliers arc availablc and same is admitted fact on record.

Even goods are not notified under Section 123 of the Customs Act, 1962,

therefore onus lies upon the department to prove that goods are

smuggled onc. Thc invcstigation miserably failed to identify importer as

wcll as port.I airport.lland customs etc. from where same were smuggled,

by whom same were smuggled if same are smuggled one. Merely because

the goods are of foreign origin and invoices are not available it does not

empower the officer under the Customs Act, 1962 to presume about

smuggling of goods. Since, they are not importer of the goods, no duty

can be demanded from them. Duty can be demanded under Section 28 of

the Customs Act, 1962 which were not levied or not paid or short levied

or short paid in as much as when the proper ofhcer had made an order

for the clearance of the goods or when duty was provisionally assessed

from the relcvant datc and not on the smuggled goods and/or seized

goods. Therefore, impugned order is liablc to be set aside.

The duty of customs can be levied on goods imported as provided under

Section 12 of the Customs Act, 1962 and can be charged and collected

from importer who is entering goods under Section 46 of the Customs

Act,1962.

It is admitted facl on rccords that they have purchased the goods from

said three suppliers who have also asserted supply of goods, therefore,

they cannot be considered as importer of the goods. Even it is not the

case of the department that appellant is the importer of the goods.

l'hcrefore, by any standard no dut.y can be demanded from them on

seized goods and already sold goods.

They cannot be considered as "importer" within the meaning of Section

2(26\ of th,.e Customs Act, 1962.

Neither the seized goods nor goods already sold can be considered as

imported goods as goods which are cleared for home consumption are no

more imported goods. It is the case of the department that seized goods

and sold goods are of appellant which is situated in the Morbi Town only.

Goods were seized from their business premises _"lty, 11 
i_s. not the case of

,a o*. or any landthe departme
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customs station while attempting to smuggle etc. Therefore, goods

cannot be considered as imported goods at all wrthin the meaning of

Section 2(25\ of the Customs Act, 1962 and in support of the above

reliance is placed upon following decisions and ratio of the same is

squarely applicable in the facts and circumstance of the case.

> COMMISSIONER OF CENTRAL EXCISE, SURAT-II Versus

MAHADEV ENTERPRISE-2o14 (301) E.L.T. 150 (Tri. Ahmd.)

> VIJAY KUMAR CHAUDHERY Versus COMMISSIONER OF

CUSTOMS, PATNA - 2015 (325) E.L.T. 788 (Tri. Kolkata)

The goods are not notified under sub-section (2) of Section 12ll of the

Customs Act, 1962 therefore burden to provc that goods are smuggled

one lies upon the departmcnt. Department failed to prove that goods are

smuggled one. Merely because they do not have any invoice or bill etc

and goods are of foreign origin it cannot be presumed that same are

smuggledgoods. Therefore, seizure of goods from their business premises

and from the town is totally illegal and liable to be lifted unconditionally.

Further, in support of the above contention, they placed reliance upon

following case laws:

> METAL KING Versus COMMISSIONEIi OF CUS1'OMS (IMPORT),

MUMBAI - 2Ol3 (292J E.L.'1.266 (1ti. Mumbai)

> OM MERCHANTS EXPORTS P. L'ID. Versus COMMISSIONER

> VIJAY KUMAR CHAUDHARY Versus COMMISSIONER OF CUS.,

NEw DELHI -2006 1206l E.L.T. 307 (Tri. - Del.)

> SYED IBRAHIM Versus COMMISSIONER OF CUSTOMS,

BANGALORE 2005 (191) 8.L.T.449 (1'ri. - Bang.)

> A.K. HAMSA MOHIDBEN Vcrsus COMMISSIONER OF

CUSTOMS, CHENNAI 2OO4 (171) E.L.'|.327 (1'ri. - Chennai)

> MUNIYANDI Versus COMMISSIONER OF CUSTOMS, CHENNAI

(167) E.L.T,215 (Tri. Chennai) 20O4

> ASHOK PREMJI PATEL Vcrsus COMMISSIONER OF CUSTOMS,

MUMBAI - 2003 (157) E.L.T. 568 (Tri. - Mumbai)

*
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The goods which are already sold as per kacha chits by any standard

cannot be considered of foreign origin and without any invoice in absence

of any evidence to that regard.

'lhe learned Additional Commissioner had ignored the statements of

three suppliers and not considered that thegoods were purchased from

open market. The statements of buyer i.e. appellant and said 3 suppliers

under Section 108 of the Customs Act, 1962 are valid piece of evidence,

merely in absence of invoiccs with the appellant it cannot take colour of

smuggled goods. Therefore, facts and circumstances of the case ratio of

the below referred decision is squarely applicable in the instant case.

. ANNAYAPPA Versus COMMISSIONER OF CUSTOMS,

BANGALORE - 2005 (191) E.L.T. 556 (Tri. Bang.)

The proprietor has clearly deposed that goods were supplied by said 3

suppliers and their statements are a-lso same except about issue of

invoices. It means it has purchased all the goods on proper invoice and

not in a position to co-relatc with the invoices already on record. Merely

by that it cannot bc considered as illegally imported goods and smuggled

goods.

The investigation has considered thc statements of said 3 suppliers as

correct and did not put any question to proprietor about availability of

invoice etc after recording their statement and simply presumed that

proprietor had made admission about dealing with smuggled goods. The

same is not permissible at all. Even his statement cannot be relied upon

without examining him as provided under Section l38B of the Customs

Acl, 1962.

The evidential value of statement recorded under Section 108 of the

Customs Act, 1962 is subject to Scction 1388 ibid and if same is not

considered on whatsocver ground such statement cannot have any

cvidential valuc at all.

The learned Additional Commissioner has totally mis-placed the reliance

upon decision in the case of Stalin Joseph Vs. Commissioner of Customs

(Airport), Chennai 202l(3771 ELT 13 (Mad) as in the said case grounds of

cross examination were not stated in the request and even provisions of

Section 1388 ofthc Customs Act, 1962 were not brought to the notice of

Hon'ble High Court which spccifically provides for examination and cross

cxamination of witnesses by the adjudicating authority if their

statements are to bc relied upon.

The duty demanded on the goods already sold is arrived at as per

Annexure - A to the statement of proprietor. However, it is not forth

coming from anywhere that investigation fr"S'ffipho-eC such Annexure A
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and on which Kacha Chits, as no Kacha Chits were recovered during

search nor same were seized by the officer under Panchnama. Only

reference is made in Seizure Memo which is not part of panchnama nor

signed by Panchas and the ofhcer before who such panchnama was

drawn. Apart from that such Kacha Chits art: ncit.hcr relied upon in the

SCN nor furnished with thc SCN. 'I'hcrefore, Annexure -A's its

authenticity is also doubtful. 'Ihe learned Additional Commissioner has

not given clear findings on the above submissions but considered such

Kacha Chits as valid piece of evidence that too without any base.

Without admitting anything it is further submitted that since they have

already paid duty of Customs Rs. 5,50,600/- with nil interest and 157o

penalty Rs. 82,590/- well before 30 days as provided under sub- section

(5) of Section 28 of the Customs Acl, 7962, then the proceedings in

respect of such person or other persons to whom the notice is served

shall be deemed to be conclusive as to the matters stated therein as

provided under sub-section (6) of Section 28 of the Customs Act, 1962.

Without admitting anything, it is further submittcd that interestunder

Section 28AA can be charged from the person liable to pay duty from the

Iirst day of the month succeeding the month in which the duty ought to

have been paid, up to the date of payment of such duty. In the instant

case date of duty ought to have been paid is not available it is not

possible to compute the interest. Even department will also not be able to

compute the interest and it is the responsibility of the department to

compute the interest and communicate to the importer or the person

chargeable with duty. Thcrefore, in thc prcscnt casc interest is not paid

and if according to department same is payablc department may

compute and communicate thc samc to it and as pcr settied position of

law time limit of 30 days as provided undcr Section 28 of the Customs

Act, 1962 starts from such date of communication only.

Thus, in view of the above, the proceeding in respect of Appellant is
q( ) deemed to be conclusive for the matters stated in impugned show cause

otice at least for the duty demanded and paid on seized goods. Irr other

ords, seized goods cannot be confiscated nor fine can be imposed in

,, ieu of conliscation nor same can be held liabte to confiscation nor any

further penalty can be imposed under Section 712 and/or Section 114A

of the Customs Act, 1962. Appcltant in support of the above, placed

reliance upon the decision in case of ORBI1' JITWELLEIiS Versus

coMMR. OF CUS., AIR CARGO (EXPORTS), NEW DELHI _ 2016 (338)

E.L.T. 620 (Tri. - Del.).

o As per Section 28(5) ibid even if part of the duty accepted and paid then

the department was bound to rs N for balance amount only. Since,

,: :

\
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they had discharged cntire duty on seized goods with l5% penalty (as no

interest was payablc as discussed in para above)no notice was required

l.o be issued for demanding duty, interest and penalty and even proposal

for confiscation of scized goods. The learned Additional Commissioner

failed to follow the clear dictum of the said provisions and judiciai

discipline too.

r Since, proceedings under Section 28(6)(i) ibid is concluded as to the

mattersstated in the SCN for at least seized goods therefore, no fine is

imposable in lieu of confiscation of goods under Section 125(1) of the

Customs Act, 1962.In view of the above, entire demand may be set aside

and seized goods may be released unconditionally. Alternatively, matter

may be concluded for the seized goods and seized goods may not be

confiscated and no fine may be imposed in lieu of confiscation of seized

goods.

o Further, since no duty is payable by them on seized goods as well as

goods sold under Section 28 of the Customs Act, 1962, no penalty under

Section 1 14A of the Customs Act, 1962 is imposable upon them.

o Without admitting anything further submitted that valuation arrived at

by taking Market Value of the goods by making reverse calculation so as

to arrive at assessable value are aiso alien to Section 14 of the Customs

Act, 1962 and Rules madc thcreunder. Impugned SCN as weil as letter

dated 30.05.2023 ls silent on how Market Value of Seized goods and

goods already sold are arrivcd a1 and what basis. How same can be

adopted? Valuation ofany goods under the Customs Act, 1962 is to be as

per Section 14 read with Customs Valuation Rules, 2007 only and not by

any other method other than prescribed under the Act and Rules.The

learned Additional Commissioner has passed cr5rptic findings on this and

failed to follow the provisions of Section 14 of the Customs Act, 7962.

o The learned Additional Commissioner has failed to understand the issue

before him and follow thc clear dictum of the Customs Act, 1962

especially above refcrred provisions. He has simply tried to distinguish

the decision cited by the appellant on one or other ground without

appreciating the facts and circumstance of the impugned matter. He has

erred in rellng upon decision on clandestine removal under the Central

Excise Act, 1944, ralio ofsuch decisions by any means cannot be applied

in the facts and circumstances of the case.

o The seized goods and sold goods are not prohibited goods not notified

under Section I I of the Customs Act, 1962, therefore same cannot be

confiscated or hcld liable to confiscati

Customs Act, 1 962.

ection I 1 1(d) of the
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The se2ed goods are not liable to confiscation under Section 111[) ofthe

Customs Act, 1962 as it is not the casc of the department that goods are

brought from a place outside India nor it had imported or attempted to

be imported goods or brought within the Indian Customs waters for the

purpose of being imported are seized in the customs area, therefore,

seized goods cannot be confiscated under said clause fi) nor sold goods

can be held liable for confiscation under the said clause (jJ.

The seized goods are not liable to confiscation under Section I 11(l) of the

Customs Act, 1962 as it is not the casc of the department that dutiable

goods are not included or are in excess of thosc included in the entry

made under this Act means in the bills oI r:ntry, thcrefore, seized goods

cannot be confiscated under said clause (l) nor sold goods can be held

liable for confiscation under the said clausc (i).

The learned Additional Commissioner has erred in holding the goods

liable to confiscation under Section 11 1(l) without appreciating the

provisions of the said section as appellant is not importer and not

required to frle bills of entry.

4. Personal hearing in the matter was held on 29 .OS .2025 which was

attended by Shri P. D. Rachchh, Advocate on bchalf of the appellant. l)uring

the personal hearing, he reiterated the submission made in appea-l

memorandum and submitted a synopsis and compilation of case laws and

requested to allow the appeal.

5. I have carefully considered the submissions made by the appellant along

with relevant case laws, relied upon documents, additional submission and the

impugned order. The main issues to be determined in the present matter are:

a) Whether the impugned orde r confiscating thc Mobile Phones and

accessories of Apple brand having foreign origin scizcd from the premises

the appellant under Section 1l I (l) of thc Cusroms Act, 1962 and

owing its redemption on payme nt of redemption fine in lieu of

nfiscation of goods under Section 125(1) oi the Customs Act, 1962 in

e facts and circumstances of the case, is lcgal and proper or otherwise.

b) Whether the impugned ordcr confiscating the Mobile phones and

accessories of Apple brand already sold by the appellant as per kaccha

chits under Sedtion 1 11 (1) of the Customs Act, 1962 in the facts and

circumstances of the case, is legal and proper or otherwise.

c) Whether the impugned order confirming the dcmand of duty under

Section 28 $l of the Customs Act, 7962 on thc Mobile phones, Apple

watches and acccssories of Ap le brand having loreign origin seizcd from
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the premises of the appellant and those already sold by the appellant as

per kacha chits, along with intercst under Section 28 AA of the Customs

Act, 1962, in the facts and circumstances of the case, is legal and proper

or otherwise.

d) Whether the impugned order imposing penalty on the appellant under

Section 1144. of the Customs Act, 1962, in the facts and circumstances

of the case, is legal and propcr or othcrwise.

5.1 lt is observed that the appellant is engaged in trading of Mobile Phones

and Accessories and is registercd as proprietorship firm of Shri Darshan

Ghanshyambhai Pujara. A search was carried out on 12.01.2022 at the retail /
office premises of the appellant by the officers of Customs, Preventive,

Jamnagar. The search proceedings were recorded under Panchnama dated

12.01.2022 and the mobile phones, accessories & watches of Apple Brand of

Foreign Origin wcre found at the premises of the appellant. Since, the appellant

was unable to producc the bills in rcspect of the mobile phones, accessories &

watchcs of Apple brand which wcre of forcign origin and without any invoice or

valid import documenls, the samc were seized under the provisions of Section

1 10 of the Customs A<:1, 1962 vide Seizurc Memo dated 12.O1.2022, under the

reasonable belief that thc mobile phones, accessoriCs & watches of Apple Brand

of Foreign Origin were liable to confiscation under the provisions of the

Customs Act, 7962 and the incriminating documents were also seized for

further investigation. Further, it is also observed that some kacha chits were

also seized vide Seizure Memo datcd 12.01 .2022.

5.2 " Statement of Shri Darshan Ghanshyambhai Pujara was recorded on

12.01.2022 wherein he, inter-a-Ua, stated that he mainly purchased smuggled

mobile phones and acccssorics from diffcrent suppliers viz. (71 M/s. Navrang

Mobile, Rajkot conccrncd person Bablubhai, (21 M/s. Mehul Telecom,

Wankaner concerncd pcrson Mehulbhai and (3) Shri Bharatbhai, Jamnagar

without invoices and any other import documents.The appellant vide TR-6

Challan No. F-O7 122-23, dated 21.04.2022 paid Customs Duty & Penalty

amounting to Rs.6,33,191 l- in respect of the seized Mobile phones &

accessories. Thereafter,the seized goods were provisionally released on his

request by the competent authority on cxecution of Bond for full value and.-',

Bank Guarantee of Rs.2,50,000/-. I .)>.,:'i6h
i&if

5.3 Statement of Shri Ramesh P. Mulchandani alias Bablubhai, Partner of (o

M/s Navrang Mobilc, Ilajkot was rccorded on 25.O7.2022 under Section 108 oE'); '., j,

theAct,1962,whcrein,hc,inter-aliaStatedthathehadsoldsomemobile

phones to Shri Darshanbhai of M/s Cellular World, Morbi on proper invoices

/
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and submitted copies of the same. He further stated that he had not sold any

smuggled phones to him. Statement of Shri Bharatkumar Udhavdas Aaswani,

Proprietor of M/s Mehul Telecom, Jamnagar was recorded on 12.08.2022

under Section 108 ofthe Act, 1962, wherein, he, intcr-alia, stated that he had

sold some mobile phones to Shri Darshanbtrai of M/s Ccllular World, Morbi

but he had not sold any smuggled phones or acccssorics to him. Statement of

Shri Raymagiya Mehul, Proprietor of M/s Mehul 'l'elecom, Wankaner was

recorded on 16.O3.2022 under Section 108 of the Customs Act, 1962, wherein,

he, inter-alia, stated that he had provided mobile phones and accessories to

M/s Cellular World under proper bill/invoices and they had credited sale

amount in his bank accounts and further stated that hc had never provided

any smuggled mobile phones and accessories to M/s Cellular World. He

submitted copies of bills / invoices which were raised in the name of M/s

Cellular World, Morbi.

5.4 In respect of the first issue i.e., confiscation of seized Mobile Phones,

Apple Watches, and Apple-branded accessories undcr Section i 11(1) of the

Customs Act, 7962, and redemption fine under Section 125(1) of the Customs

Act, 1962, in lieu of confiscation, it is essential to detcrmine whether the goods

seized from the premises of thc appellant can be considered as smuggled

goods. This determination is crucial for the applicability of Section f 11[) and

the question of liabiiity for redemption fine under Section 125(1).

5.5 I have carefully gone. through the Panchnama dated 12.01 .2022, the

Seizur€ Memo dated 12.01.2022, and the statcmcnt of Shri Darshan

Ghanshyambhai Pujara, proprietor of M/s Cellular World. It is observed that

during the course of the Panchnama, Shri Darshan Chanshyambhai Pujara

stated that he had purchased the seized goods lrom three different sellers,

specifically naming those sellers. However, the sellcrs, in their statements,

never admitted to having sold smuggled goods to Shri Darshan

Ghanshyambhai Pujara. Moreover, the sellers provided copies of invoices raised

in respect of the mobile phones and accessories supplied to the appellant. The

ods were seized under the Seizurc Mt:mo datcd 12.01 .2022, based on a
.ble belief that they were liable for confiscation under the Customs Act,

rimarily due the fact that the appellant could not produce any invoices

import documcnts for thc goods, which wcrc of forcign origin.

5.6 The adjudicating authority, at Para 22 of the impugncd order, concluded

that the department had discharged its initial burden of proving that the

appellant had procured the goods through smuggling. This conclusion was

based on the fact that the appellant s not having any invoices or valid

t:
ir,
'|.. *
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import documents for the goods, and the appellant had not retracted his

admission and confcssion made in his statement. The adjudicating authority

considered thc appellanl.'s statemcnt to bc legally significant in proving that the

goods were procurcrl through smuggling. In support of this, reliance was placed

on thc decision of thc t{on'ble Madras High Court in thc case of Stalin Joseph

v. Commissioner of Customs (Airport), Chennai (2021 (3371 E.L.T. 13 (Mad.)),

wherein it was held that when statement is not retracted the same is binding

as per law, and subsequently rejected the appellant's contention that he was

not the importcr, solely on the basis of the aforementioned findings.

5.7 The appellant contended that they had purchased the seized goods-

namely, Mobile Phones, Accr:ssories, and Watches of the Apple brand-from

three suppliers who havc confirmcd that the goods were supplied to the

appellant on proper invoice, and thcy havc asserted that these goods are not

smuggled. The appellant argues that just because invoices or import

documents are unavailable, it cannot be conclusively presumed that the goods

are smuggled, especially when the suppliers have acknowledged the supply of

these goods. The appellant further asserts that since the goods are not notifled

nnder Section 123 of the Customs Act., 7962, the burden of prouing that the

goods are smugglcd lics upon the department. The investigation failed to

establish the identil.y of thc importer, nor did it tracc the port, airport, or

customs station from where the goods were allegedly smuggled, if they were

indeed smuggled. Th<: appellant emphasizcs that merely because the goods are

of foreign origin and invoiccs are not availablc, the offrcer cannot presume that

the goods are smuggled under the Customs Act, 7962. Further, the department

does not contend that the appellant is the importer of the goods. The appellant

further argues that neither the seized goods nor the goods already sold can be

considered as "imported goods" because goods cleared for home consumption

are no longer regardcd as imported goods. The goods in question were seized

from the appellant's business premises in Morbi Town, and it is not the

department's case that thc goods were seized from a port, airport, or any

customs station while attcmpting to smuggle them. The appellant has relied

upon some casc laws as detailed in para 3 abovc.

5.8 'l'he appellant also contcnded that since the goods are not notified under

Section 12312\ of thc Customs Act, 1962, the burden to prove that the goods

are smuggled lies with the department. They argue that mere absence of

invoices or bills, and the foreign origin of the goods, does not empower the

department to presume that the goods arc smuggled. Therefore, the seizure of

the goods from the appcllanl's business premises an rom wlthin Morbi Town

ditional lifting ofis considered to be illegal, and the appellant se
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the seizure. The appellant has relied upon some case laws as detailed in para 3

above.

5.9 The appellant's primary argument is that the seizure cannot be justified

merely on the basis that the goods are of foreign origin or that invoices are

missing. The department has not proven that the goods were smuggled or that

the appellant is the importer. Consequently, the appellant contends that the

seized goods should not be considered smuggled and that the seizure should be

lifted. The appellant has relied upon some case laws as detailed in para 3

above.

5. 10 I have carefully gone through thc statemcnt of Shri Darshan

Ghanshyambhai Pujara and it appears that the Investigating Officer has failed

to make a reasonable effort to establish that the scizcd goods are indeed

smuggled. Instead, the Investigating Officer pre maturely concluded that the

appellant was involved in the trade of smuggled goods, as evident by the

question posed to the appellant: "For how long have you been dealing in

smuggled mobiles and accessories?". In my considcred view, it is essential that

the Investigating OfEcer first establish the smuggled nature of the goods before

concluding the appellant's involvcment in smuggling activitics, especially when

the goods were seized from thc appcllant's prcmiscs, and not from any

Customs-controlled area. Mere absencc of invoiccs or othcr import documents

is insuffrcient to conciusively prove that the goods are smuggled. Further, the

adjudicating authority wrongly treated the appr:llant's statement as a critical

piece of evidence, despite the fact that the appellant's statement directly

contradicted the statements of the sellers. The sellcrs asserted that they had

supplied the goods to the appellant with proper invoices and had never

engaged in dealing with smuggled goods. Under these circumstances, the

appellant's statement, not corroboratcd with thc statement of seller's, cannot

form the basis that the goods are smuggled.

It is observed that the adjudicating authority rclied upon thc decision of

\. '.],

, tHe'Madras High Court in Stalin Joseph v. Commissioner of Customs (Airport),

€-]r'ennai (reported at 2o2l (337) E.L.l'. t3 (Mad.)) wherein it was held that
when statement is not retracted the same is binding as per law. However, it is
observed that this decision is not applicable to the facts and circumstances of
the present case. If the appellant's statement were to be accepted as true and
relied upon, it would render the suppliers' statements false or contradictory,

thus making them irrelevant. Therefore, in either scenario, the alegations set

forth in the show cause notice cannot stand. It is also observed that no lurther

statemcnt from the appellant w rr:cordcd aft<:r t.hc lhrec scllers explicitly
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denied having sold any smuggled goods. Further, there is no indication in the

investigation records that the invoices provided by these three sellers were

cross-verified against the goods seized from the appellant's premises or the

goods previously sold by the appellant. The adjudicating authority also erred in

concluding that thc dcpartment had fulfilied its initial burden of proof to

estabiish that the appellant procured the goods through smuggling. This is

particularly significanl as the show cause notice does not allege that the

appellanl procured l.hc goods through smuggling or that the appellant imported

the goods into India withoul palng the applicable customs duties. Instead, the

show cause notice merely allege that the appellant procured smuggled goods

based on his own statement and his failure to produce invoices for the seized

goods, which were of foreign origin. It is important to emphasize that the mere

unavailability of invoices is insufficient evidence to establish that goods of

foreign origin, which can be freely imported under a general license, are

smuggled goods. It is also observed that no investigation was conducted in

respect of the buyers of the said goods. Thus, the appellant's confessional

statement, not corroborated by thc statement of seller, cannot be considered

for holding that thc goods are smuggled, as previously discussed.

Consequenlly, the findings of thc adjudicating authority regarding the

smuggled nature of the goods arc not substantiated and are, therefore,

unjustiliable.

5.12 Further, I have pcrused Para 26 of the impugned order, wherein the

adjudicating authoril.y has provided cxplanations regarding the non-

applicability of the casc laws cited by the appellant. The appellant had cited

certain case laws to support their contention that the goods in question were

not notifred under sub-section (2) of Section 123 of the Customs Act, 7962,

thereby placing thc burdcn of proving that thc goods were smuggled on the

deparl.ment. Upon carcful consideration, it is observed that the findings of the

adjudicating authority in Para 26 arc neither proper nor justifiable' I have gone

through the case laws relied upon by the appellant, and the common facts of

these cases were that the seizure of the goods was a town seizure, the goods

were not notified under Section 123 of the Customs Act, 1962, and the

smuggled nature of the goods was not proven by the department. The facts of

the present case bear a striking similarity to those in the case laws cited by the

appellant.

5.13 In view of the above, in my considcrcd view, the department has failed to

establish that the goods in quesl.ion arc smuggled goods. Therefore, it is not

.justiliable to classily thcsc goods as smugglcd goods. '
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5. 14 With regard to the confiscation of goods under Section 1 1 1(l) of the

Customs Act, 1962, it is observed that Section 1 1 1 (1) provides for the

confiscation of any dutiable or prohibited goods that are either not included or

are in excess of those included in the entry made under the Customs Act,

1962, or, in the case of baggage, in the declaration made under Section 77 of

the Customs Act, 1962.

5.15 Further, at Para 34 of the impugned order, thc adjudicating authority

had held the goods liable for confiscation under Scction I 1 1(l) of the Customs

Act, 1962, on the basis that the appellant had importcd the seized goods and

those previously sold by way of smuggling, without making the requisite entry

under the Customs Act, 1962, or palng the applicable duties.

5.16 Further, the act of smuggling has not been proved by the department,

nor is it alleged in the show cause notice that thc appellant. imported the goods

by way of smuggling. As discussed in thc preccding paragraphs, the goods

cannot be considered as smuggled. Thereforc, thc confiscation of goods under

these circumstances is not sustainable. Furthermore, for confiscation to be

valid under Section 11 1(l) of the Customs Act, 1962, there must be a bill of

entry filed by the importer, or in the case of baggage, a declaration made under

Section 77 of the Customs Act, 1962. In the present case, neither of these

conditions has been fullilled. Consequently, the confiscation of goods by the

adjudicating authority is not legally justilied under the facts and circumstances

of this case, nor in accordance with the provisions of Section 111(l) of the

Customs Act, 1962.In view of the above, I hereby sct asidc the conhscation of

goods under Section I 1 1(l) ol the Customs Act, 1962 and consequently, no

redemption fine is imposable under Scction 125(1) of the Customs Act, 7962.

5.17 With regard to the liability to pay duty under Section 28(4) of the

Customs Act, ).962, on the Mobile Phones, Apple Watches, and Apple-branded

ssories of foreign origin seized from the appellant's premises, and those

old by the appellant as per kacha chits, the appellant contended that

duty can only be levied on goods that have been imported, as outlined:19l*
\

S

S I

S S

n 12 of the Customs Act, 7962. 'I'he appellant further asserts that
duty is chargeable from the importer, who is rcquired to make an

entry of the goods under Section 46 of the customs Act, 1962. The appellant

states that he purchased the goods from thc thrcc suppliers who have asserted

the supply of goods to him and, thercfore, cannot bc considcred the importer of
the goods. Moreover, it is not the department's case that the appellant is the

importer of the goods. The appellant also argues that ncither the seized goods

nor those already sold can considercd as imported goods, as goods cleared
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for home consumption are no longer imported goods. The appellant further

contests the valuation provided by the department, asserting that the valuation

does not comply with Scction I4 of thc Customs Act, 1962 and the Valuation

Rules, 2OO7.

5.18 The adjudicating authority at Para 26 of tt,e impugned order, held that

the appellant did not contest ownership or possession of the impugned goods,

and that the sale of goods by the appellant had been established on record. The

adjudicating authority concluded that illicit importation and clearance for

home consumption, wil.hout filing the necessary Bill of Entry and without

paylng the applicable customs duties, had been proven, and therefore the duty

was correctly demandcd undcr Section 28 of the Customs Act, 1962 for both

the seized goods and those already sold. Further, at Para 32, the adjudicating

authority held that l.he goods in question were cleared through smuggling and

not by filing a Bill of Entry under Section 46 of the Customs Act, 1962.

Therefore, the valuation was based on the sale price of identical or similar

imported goods in India, with the Customs dut5z element deducted, due to the

unique circumstances of the case.

5. 19 I n view of abovc I am not in agreement with the findings of the

adjudicating authority since the smuggled nature of the goods and the act of

smuggling by the appellant has not becn established, as discussed earlier.

Further, I do not acccpt thc justification provided by the adjudicating authority

regarding the valual.ion of the goods. The market price of imported goods

generally includes Customs duty, the seller's profit margin, and other

expenses, making it impossible to accurately determine the assessable value by

reverse-calculating the Customs dut5r component. I lind that, in accord€rnce

with the provisions of the Customs Act, 1962, the valuation of goods should

only be determined in compliance with Section 14 of the Customs Act, 1962

and the Valuation Rules. 201 7. The adjudicating authority has made a material

error in accepting the valuation provided by the department, and this cannot

be sustained.

5.20 lrurther, it is observcd lhal. the appellant's reliance on the decision in

Commissioner of Central Excise, Surat-ll v. Mahadev Enterprise (2O14 (301)

E.L.T. 150 (Tri- Ahmd)l is directiy applicable to the present

portion of the judgmcnt, reproduced below, highlights the foll

case. The relev

owlng

s/49-88/cus/JMN123 24 Page 20 of 22

i.
,

"From the aboue tk'finition of importer', it b euident that in relation''

to ang goods, onlg beLween their importation and- the time u-lhen '

theg are cleared for home consumption, includes anA ou)ner or anA

I i.. \.



person holding himself out to be the importer. So, the unrd 'importer'

ha,s to be read in the context of the time betuteen their importation

and till theA are cleared for home consumption, which i,s the time

when the imported goods are in the Customs area. Accordinglg, it is

held that Customs duty cannot be demanded in town seizures in

addition to the redemption fine from the person from whose

possession the smuggled goods are seiz,ed, because the ualue/ pice

of the seized/ conjlscat:ed goods Ls rleemed to include the duty

element leuied/ leuiable with respect to such goods, and the ofilcer

adjudicating the case ha.s considered the same while imposing the

redemption Jine."

This decision was relied in the case of Vijay Kumar Chaudhery v.

Commissioner of Customs, Patna (2015 (325) It.l,.T. 788 (Tri Kolkata)1.

5.21 In view of the above, and following the decision of Hon'ble Tribunal

Ahmedabad and Kolkata, I am of the considcrcd view that demand for Customs

duty from the appellant does not survive in the facts and circumstances of this

case. Accordingly, the demand for duty under Scction 2a$l aod consequently,

interest under Section 28AA of the Customs Act, 1962, is hereby set aside.

5.22 Further, since the confiscation of goods and the demand for duty have

already been set aside in the preceding paragraphs, the penalty imposed under

Section 114A of the Customs Act, 1962, cannot be sustained. Consequently,

the penalty under Section 114A is a.lso hercby set aside.

6. In view of above, the appeal Iiled by the appellant is allowed with

consequential reliefs, if any.

,(,

.*'rffi,; 1
(AMI

COMMISSIONER (APPEALS)

CI.JS'IOMS, AHMEDABAD.

Dated -30.06.2025

I.

*

F. Nos

To,

1.

Re stered Post A.D.

s / 4e-88l c us / JMN / 2023 -y-6 
z

M/s Cellular World ,2nd Floor,
Om Shanti Complex, BapaSitaramChowk,
Ravapar Road, Vajepar, Morbi, Gr_rjarat-363641 ,

P. D. Rachchh, Advocate,
P R Associates, 901 - B,
The imperial Heights, 150 Feet Ring Road,

Rajkot - 360001

2
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Co to

e Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2, The Commissroner of Customs, Customs (prev), Jamnagar.
3. The Additional Commissioner of Customs, Customs(preventive),

Jamnagar.
4 Guard File
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