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1 ird qft ss qR 6' 961 gqzf'l e ftq {w i d tnfr t mqa 41 r;6 vrfi fu-qr rrqr

2

'l'lris copy is granted free of cost for the private use of the persotl to whom it is issued

dlqr{@ sr[tfiqc rgoz EI{I 129 (1) (q?-rl oy i; er{h d
qr:r<] & q-qer q q,f{ qf* {q Gntn € q,ri El sn53 +fl(H Erdr A d {s efit{r o1 crR
o1 iltr-c q 3 q-dri ?, errr .ircn qfud/s'g-fi vfue 1on&er eriurl, ft-fl riffiq, grue frur.r)

c'rf, q{ ftd} oi grflarr +ni-m rqn rt rt_ot i.les<
I Under Section 129 DD(1) ofthe CustomsAcl, 1962 (as amended

(:atcgorics of cases. any person aggrieved by this order can prefr

l, in respect of the following

-'r a Revision Application to
'lhc Additional Secretary/Joint Secretary (Revision Applicaton), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

r:ommunication of the order.

a sldfi{d silt{t/order relating ro

Fg CTf,(6)

(") any goods exported

({s )
qnn d +nqm # tC ft;d} il6r t- drdrlqr Affi- trd q tsd& rldq e{rq qt 1 r-g qrf,

qT ss qrrq R{Fr q{ rdri qra a ftc edl$o qro rart q qB q{ qr sq rdq R{Fr q{ gdrt

rrq qrf, e1 q61 fl q$166 qp6 t of Ei.

lan1,,goods loaded in a conveyance for importation into lndia, but which are not unloaded at

(b)

thcir place of dcstination in lndia or so much of the quantity of such goods as has not been

unloadcd at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(rl
3rflqrft.

il{d {@

(c)

3

I)aymcnt ol drawback as provided in Chapter X of Customs Act 1962 and the rules made

thereunder.
q{ut 3fl qr{rrdf}ffi@ln qTq

o1 orq.ft efrt rs & *trq FHftrfud orukr qrrr Et nlBq :

'l'he revision application should be in such form and shall be vr:rified in such manner as

may be specificd in the relevant rules and should be accompanir,d by:

(6) q4d, 1870 q( q.6 rrg 31qT{ {s 3{T 41

fussl \'f, qft q qsrs t$ of qmroq Em fu+-e ofi 6]^fl 
"Tftq.

(a) 4 copies of this order, br:aring Court Fee Stamp of paise fifty onll in one copy as prescribed

under Schedule 1 itcm 6 of the Court Fee Act, 1870.

(q) sEe <Frm'&

(b) 4 copies of the Order-in Original, in addition to relevant documents, if any

{rr) T{te{q & 3{l 4

(q) gq-Tqiui G{r+{q ilq{ oG & foq dlq{o' erlqftqq., le62 (qql d)
erer qdk, pts,ers,cdi efrr fifuE rd] e sfid + ortfF qror B fr r. 2ool-(Fqq dr w] unlvr
o.tooo/-{.* * E-$R qI, t, i-et lJ} cT!-fl d, € sq fua {rkTI{ &'trcrFrfi qf,l{ d.,}a{.6
o1 A qft'qi. qE q_@, qmr rrqr qM, drtr+r rr+r (s o1 qfir .:ifq sw \rf, ffi qr ss€ o'q
A d N Ets' A Fq d r;.zool- eir qft co, ors * rrflo d d qfte & sq q r. rooo/-
The duplicate copy of the T.R.6 challan cvidencing payment of Rs.200/ (Rupees two
Ilundrcd only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

4) fo: filing a Ilevision Application. If the
.*- /,'-

(d)

prescribcd in the Customs Act, 1962 (as amende
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amount of duty and interest demanded, line or pena)ty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs. i 000/
qEs.2 ot Erf,dl & orf,f{r srq {lrff,l' s'6aj q qfa @.R g$ 3aarr € .ll6d
qilqfl ordT d d a dtqrvtr o{lqfrqq' re62 01 URT 12e g (1) fr .irdtr sid $.q,-s q

dhT{-tr, ardk tsErE {o. efr{ €Er o-s +rfi-d erFroqur & sqa BHfufud qA q{ rrdto oc
Hf,AE
In respect of cases other than these mentioned undcr item 2 above, any pcrson aggricvccl

by this order can hle an appeal under Secti<.:n 129 A{1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Scrvice Teu Appellate Tribunal at thc following

address :

Customs, Dxcise & Service Tax Appellate
Tribunal, West Zonal Bench

2nd Floor, llahumali l3havan,

Ahmedabad-380 016

diryr$tr , re62 o1 E|{T r2e q (6) &'3{tfh, Sqr1[co qf}fi qir, 1e62 El qTfl 12e

q (1) & s{rIlc srdfo & srq Esfdfuo {i6 {ds Efi Erfts-

Under Section 129 A (6) of the Customs Acl, 1962 an appcal undcr Section 129 A ( 1) of the

Customs Acl, 1962 shall be accompanied by a fee of -

qd-f, q-6i idff) difl{-@ .r$ffiETnrrfinrqr tw,frs qTq dqI drlfql

Tqr {g 01 {ft-q qiE drc Fqq qr sqe 6q tl n] Cr 6ER {qq.

where the amount of duty and interest demanded and penalty icvied bv anl oflicer- of

Customs in the case to which the appeal relates is five lakh rupces or less, one thoustrnd
lrupees; l

qqjt{d cjq-A i w6l 6Rl qm Tru {@ .trrqr"riqrc,lq'
rrq.r as qfi rf,q qfq orcr s-r{q € s{nr6 d a6-q oqq trilq oro € oifiro i d d; qis E{R 

i

where the amount of duty and interest demanded and penalty levied bv an-v officcr of

Customs in the case to which the appeal relates is more than fiv<: lakh rupces bu1 not

exceeding fifty lakh rupees, five thousand rupees I

sdi fu-ril rficrc@ orf*or{l rnr3{d-f, * d

{qr (s al {f,q qqr{r fl{r Fcg Q ':rf}o d d; {s'EYI{ FqI.

where the amount of duty and interest demanded and penalty levicd by any officer ol'

Customs in the case to which the appeal relates is more than fifty lakh rupees, tcn

thousand rupees

{s 6 rrq {6 E rov. +Kr 6r'T,x, Gi6i {-@ qr ru"$ qa ai-, herq i d ,ri-ii }r ro'r, l

rfir s€ q{. Gr6i }-{d as ftqr{ q ts. q{ld {r{ qtq]Tl

{irn rpn {@ Jfr{ @rq dql d{lul

ar-on payment or t o;2,, or oi-aiitt iiiil.,"i,a.,t *tx'iicluti ,.,.

duty ard penalty are in dispute, or penalty, whcre pcnally alone is in dispulc
An appeal against this order shall lie before the Tribun

sfrl
rto entqr

Gs) s{fr(
E)i qGs.

of qm rzs (c) & 3ffi 3rfi-o ffif,{ur qqq{ aER rdo ':iti-,il qe- (6}

+ftqq'rrmfr'de1 guni & ft.q qr ftn$ er.q qdrqa & fic fuq -rq qtter : - srtrdT

q"r qTtfi qr 51 p-sffi+ &" ftq Erq-t r{r+fi & slq Eqq ffi sJ 6r cJ@ {} qoq

Under sectron 129 (a) of the said Act, every applrcation madc b.'fore thc Appcllatc'l)rbLrnal

va ibr

p

fm

b

tionca

tl

i

ca

l1granIoea1ppaanln

fo
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acc
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pLrrhv
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dtfl{-tr, ?rfrq ro, q {@ q +Er f,{ irfrftlr{
sdtm-{nr, ql$fr frfiqq-d

Eqfr cBo, E-6utd qffi , F-+-e ftqrwR W,
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ORDER.IN-APPEAL

2. Facts of the case, in brief, are that the appeltant had imported

consignmcnts of Stainle ss-Steel Seamless Pipes (Hot Finisb) from China under

thrcc Bills of Entry under DEEC Licence No. 0811006057 daled 20.O9.2O22.

Detaiis of Bills o[ Entry are as under:

10.01.2 0 2 3

Name of the

supplier

M/s. Daq iao

Stainless SteelTube

Co Limited, Ch ina

M,/s. Wenzhou

Bolai Stainless Steel

Co Limited, Ch ina

M/s. MTSCO Stee I

Co Limited, Ch ina

Billof
Entry No

and date

lnvo ice No

and date

lnward

date

4111833

dated

Conta iner l,lo

cAAU5211( 05

TEMU7313,r13

4111899

dated

1,O .O1, .2023

4045554

dated

0 s.01.20 2 3

I

2.1 Intelligcnce devcloped by the Special Intelligence & Investigation

Branch (SIIB), Mundra Customs, indicated evasion of Ant. -Dr-rmping Duty on

imports of Stainless-Steel Seamless Tubes and Pipes wi:h specifications of

diamcters up to and including 6 NPS, or comparable thererrf, after issuance of

Notification No. 31 12022 Customs (ADD) dated 20-12-2022 issued by Under

Secretary from F.No. CBIC-190354 / 243 I 2O22-TO (TRU-I)-CBEC.

2.2 Thc said Notification imposed Anti-Dumping Duty on import of

'Stainlcss Stcel Scamless Tubes and Pipes'with specifications of diameters up

to and including 6 NPS, or comparable thereof in other units of measurement,

whcthcr manufactured using hot extrusion process or hot piercing process and

whethcr sold as hot finished or cold finished pipes and tubes, including subject

Total Weight of

the lmported

goods (in MTs)

2 8.05 8

25.471

79.7L4

B R 1105 801-

01 Date

2L.t2.2022
19.0L.2023

22-BS-

12008 Date

19.1,2.2022
16.07.2023

22SM-

KO83Y,A

Date

09.12.2022

7L.O7.2023

PaBe 4 of 17

Appeal has been liled by M/s. Scoda Tubes Limited (IEC: 0810O18306),

Survey No. 1568/ 1569, Village Rajpur, Taluka-Kadi, Di,st-Mehsana-382715

(hcrcinaftcr referred to as the 'appellant') in terms of Section 128 of the Customs

Act, 1962, challenging the Order-in-Original no. MCH/ADC I MK I 17 4 I 2023-24

dated 03.O3.2O23 (hereinafter referred to as 'the impugned c,rder') passed by the

Additional Commissioncr o[ Customs, Mundra (hereinafte:: referred to as the

'adjudicating authority).

I
I

TOTAT

I

FCtU9519743

26.185
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goods imported in the form of defectives, non-prime, or secondary grades

(hereinafter referred to as the subject goods) talling under chapter heading 7304

of the First Schedule to the Customs Tarilf Act, 1975 (51 ol 1975) (hcrr:inafter

referred to as the Customs Tariff Act), originating in, or exported from China PII

(hereinafter referred to as the subject country), and imported into India. It may

be noteworthy to highlight that millimeters is the unit of mcasuremcnt bcing

followed in import consignments. Thus, in order to reler to the measuremcnt in

millimeters, 6 NPS, as specified in the Notification dated 20-12 2022, rs cqual trr

168.3 mm as per available online literature .

2.3 Subsequent to the publishing of the Notification No. 3l12O22-

Customs (ADD) dated 20-12-2022 issued by Undcr Secrctary from F.No. CIIIC

190354 124312022-TO(TRU-I)-CBEC, it was observed that thc said Bills oI Bntry

mentioned in the above table were not filed with ADD notification. Accordingly,

container nos. CAAU5211005, FCIUgs19743, and TEMU73 13213 were placed

on hold for examination purposes.

2.4 The goods covered under Bill of Entry No. 41 1 1t3ll3 datcd

lO.O1 .2023 stuffed in container no. CAAUS2 1 1005 lying at All Cargo CI"S,

Mundra, were examined on 25.01.2023 in the presence of a representativc of

Customs Broker, i.e., M/s. Siya Clearing and Forwarding Pvt. Ltd. As regards

examination, the dimensions of the pipes were measured wittr thc hclp o[ a

measurement tape available at CFS. The dimensions of pipes found art:

"42.16mrn x 2.77rnrn,42.l6rnrn x 3.56mm". Measuring thc diamcter of the pipes

revealed that the sizes of pipes of a total weight of 28.058 MTs are much below

6 NPS.

2.5 The consignment covered under Bill of Entry No, 4111899 dated

10.O1.2023 stuffed in container no. FCIUgS197 43lying at Scabird CFS, Munclra,

was also examined on 25.O1.2023 in the presence of a rcpresentative of Customs

Broker M/s. Siya Clearing and Forwarding Pvt. Ltd. As regards examination, thc

dimensions of the pipes were measured u'ith the help of a measurement tapc

available at CFS. The dimensions of pipes found are "8il.9mm x 5.49mm,

114.3mm x 6.O2mrr., 219.08mm x 8.18mm, and 323.85mm x 9.53mm"

Measuring the diameter of the pipes revealed the size of some pipes ol a totzrl

we1 ht of 4.301 MTs are much below 6 NPS

)\
t:, 

I
I
I

The examination of goods covered undcr Bill of trntry No . 4045554

P age 5 of 1"7
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datcd O5.O1.2023 stuffed in container no. TEMU7313213 11,ing at Seabird CFS,

Mundra, was carricd out in the presence of a representativ<: of Customs Broker

M/s. Siya Clearing and Forwarding Pvt. Ltd. As regards examination, the

dimcnsions of thc pipes were measured with the help of z measurement tape

available at CFS. The dimensions of pipes found are "21').08mm x 3.76mm,

168.2mm x 1O.O9mm, 768.2mm x 7.11mm, 219.08mm x 8.18mm, 88.9mm x

3.O5mm, and 1 14.3mm x 3.05mm". Measuring the diameter of the pipes revealed

thc sizc of some pipes o[ a total weight of 18.171 MTs are much below 6 NPS.

2.7 As pcr thc examination carried out by the SIIB cfficers, the diameter

of the pipcs rcvcaled that the size of the pipes of a weight of 50.53 MTs (out of a

total wcight ol 79.7 14 MTs) are much below 6 NPS in all three Bills of Entry.

2.4 The importer, vide its letter dated 25.01.2023, submitted that they

rlon't r.r'ant any SCN and reque sted for waiver of Show Cause Notice and to decide

thc r:asc on merit basis.

2.9 Consequently, the adjudicating authority prrssed a impugned

spcarking ordcr whcrcin the adjudicating authority ordered eLs under:-

i. Shc conlirmed and ordered the re-assessment of all three Bil1s of

llntry, i.c., 4i11833 dated 10.01.2O23,4111899 dated 10.01.2023, and

4045554 dated 05,01.2023 under Section 17(4) of the Customs Act, 1962,

with thc imposition o[ Anti-Dumping Duty leviable in t-erms of Notification

No. 31 /2O22(ADD) dated 20 L2 2022.

ii. Shc confirmed and ordered for confiscation of the goods pertaining

to all thrcc Bills ol Entry, i.e., 41 1 1833 dated 1O.01.21)23,4111899 dated

1O.O1.2023, and 4O45554 datcd 05.01 .2023, as goods declared are in

contravention of Section 46 of the Act and are therefore liable for

r:on[iscation under Se ction 1 1 1(m) of the Customs Act, 1962. However, she

gave an option to redeem the goods in lieu of con[iscation under the

provision ol section 125 of thc Customs Act, 196',L on payment of a

Rcdcmption Fine of Rs. 9,OO,O00/ (Rs. Nine lac only).

iii. She imposcd a penalty of Rs. 9,5O,O00/ - (l?s. Nine Lac Fifty

'l'housand Only) on the appella4!-
/,4.,

Acl, 1962. ,' tt,
undbr section 1 1 2 (rL)(ii) of the Customs

Page 6 of 17



3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned ordcr, the Appellant has filcd thc prescnl

appeals wherein they have submitted grounds which are as undcr:-

3.1 The appellant has submitted that it is not disputed that thc

impugned goods are imported under Advance Authorization and cntirc quantit-\'

of the impugned goods are to be used for manufacture of finished goods to bc

exported in terms of the Advance Authorization. In case of import unde r Advancc

Authorization, Customs duties leviabie under each and every provisions of Lhe

Customs Tariff Act, 1975 are not to be paid in cash and arc to bc dt:bitcd in |hc

license/bond. The appellant was ready to make payment of thc ADD and had

already requested to debit the same after re-calling of thc Bills ol Entry lor and

re-assessment.

3.2 Further, the Bi1ls of Entry wherein the appellant had declared

country of origin/export as China and the impugned goods wcre shown with

specification of OD in mm As the appellant had given full and correct particulars

as regards the nature and size of the goods, it is difficult to believe that thc

appellant knowingly lapsed the mention of the notification lor lei,y of ADD on thc

impugned goods with any dishonest intention of evading prope r payment of ADD.

Rather, it is a fact that pipes weighing I1.056 MTs shown against the Sr No. 2

and 3 in the Bill of Entry No. 4O45554 dated 05.01 2023 arc: having OD o[

168.280 mm and had there been any ill-wili or intent to cvadc, thc appcllant

could have managed to make the OD of those 11.056 MTs of pipcs as 168.31O

ffust above 168.300 mm) to keep 11.056 MTs of pipes out of the purview of levv

of ADD in terms of the Notification No. 31 12O22-CusLoms (ADD) datccl

20.12.2022.

3.3 The appellant has also submitted that it is also an admitted lacl that

only part of the impugned goods are found to be leviable to ADD. Thus, there is

no mis-declaration on the part of the appellant with rcspect to thc transaction.

3.4 The dppellant has submitted that the appcllant failcd ro mcntion tht:

notification for the levy of ADD on the impugne d goods but lacL rvhich cernnot bt:

ignored is that the system also validated the transaction without noticing thc

mist itted by the appellant and therefore, it cannot be said that thc

negligent and not the departmenl.ap

Page 7 of 17
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3.5 Th<.' appellant has submittcd that Section 111(m) of the Customs

Act, 19612 applics oniy when there is a mis-declaration of any material

particuiars. In tl'rc prescnt case, the appellant has not mis-declared any material

part.iculars ancl thcrefore, the provisions of Section 1 I 1(m) are not attracted in

thc fact ol thc casc. As regards the imposition of penalty, it is submitted that

therc was no malafide on the part of the appellant and it was only an inadvertent

crror. Ircnalty is not imposable merely for lapse of mentioning the notification for

lcvv of ADD in Bills of Entry in absence of willful intention to evade payment of

<1uty. In this rcgard, the appellant referred to a decision of the Hon'ble Tribunal

in casc the Commissioner of Customs (Import), Mumbaj Vs Vidhi Dyestuff

Manufacturing Ltd. Reportedat20l5 (3271 8.L.f .500 (Tri.-l\Iumbai) wherein the

'lribunal, in an idcntical case, has he ld that imposition of penalty is not waranted

in the facts of thc casc.

3.6 Thc appcllant had filed the Bills of Entry timely along with

supporting documents viz. Bill of Lading, Invoice, Packing list etc. and all the

dctails likc dcscription, quantity, valuc, country of origin antl specification of the

goods arc found correct in all respect. The appellant had duLy complied with the

provisions of sub-sections (1), (2) and (3) as well as clause (a), (b) and (c) of sub-

s<:cti<rn 4A of Section 46 of the Customs Act, L962, which chronologically deals

with presenting of Bill of Entry including all the goods as pe:: Bill of Lading, time

of prcscnting Bill of Entry, ensuring accuracy etc of the information, provided in

the Bill ol lrntry, authenticity and validity of the supporting documents and

compliancc with any other law. The appellant while presenting the Bills of Entry

had made and subscribed to a declaration as to the truth c'f the contents of all

Ilills of Ilntry and has thus complied the provision made under sub-section 4 of

Section 4er of thc Customs Act, 1962. The only lapse was that ADD notification

for lcvy of ADD on the impugned goods was not shown at the time of presenting

t.hc Bills of Entry. Thc appellant had specifically submitterl that imposition of

ADD on the impugne<i goods was recent levy and such lapse was noticed by

themselves, immediately before taking delivery of the impugned goods imported

under tht: Bill ol Entry No. 4045554 dated O5.O1.2023.11is an undisputed fact

that thr: said Bill of F)ntry was passed in RMS and OOC vras also granted on

11.O1 .2023. Il is a lact that containe r was de-stuffed in thr: CFS for delivery of

the impugncd goods to the appellant well before the containt:rs were put on hold

by SIIB, examination of the impugned goods *";-f_fI{l
25.O1.2023 and Investigation Report is dated O6.6dM! Ee4

:d out by SIIB on

there been any

Page 8 of 17
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intent to evade ADD, the appellant would have taken immediate delivery ol tht:

impugned goods. The appellant preferred not to take delivery of the impugned

goods despite OOC and preferred to inform the department for re-assessment of

the impugned goods for lery of ADD. Section 46 of the Customs Act, 1962 as

reproduced, reads as under:

SECTION 46. Entry of goods on importation. (l)The importer of ang goods,

other than goods intended for transit or transhipment, stLall make [irttry

thereof by presenting electronically on the arctoms automated system to the:

proper officer a Bill of Entry for home consumption or utarehousing in such

form and manner as maA be prescibed

Prouided that the Pincipal Commissioner of Customs or Comnissioner

of Customs may, in cases tuhere it is not feasible to make Entry by

presenting electronicallg on the customs automated sAstem, allottt on

Entry to be presented in any other mlnner

Prouided further that if the importer makes and subscrtbes to tt

declaration before the proper officer, to the effect that he is unable for

want of full information to furnish all the partianlars of the goods

required under this sub-section, the proper officer mag, pending the

production of such information, permit him, preuious to the Dnt41 thereo.f

(a) to examine the goods in the presence of an ofJicer of axtoms, or (b)

to deposit the goods in a public tuarehouse appointed under section 57

tuithout utarehousing the same.

(2) Saue as otherwise permitted by the proper officer, a Bill of Entry shrtll

include all the goods mentioned in tLrc Bill of lading or other receipt giuen by

the carier to the consignor

(3) The importer shall present the Bill of Entry under sub-section (1 ) before the

end of tLw day including holiday s preceding the dag on which the aircraft or

uesseloruehiclecarryingthegoodsarriuesatacustomsstationatulhich

such goods are to be cleared for home consumption or uorehousing:

Prouided that the Board mag, insuch cases as it may deemfit' prescibe

different time limits for presentation of the Bill of Entry ' which shall not

be later than the end of the day of such ariuoL

uidPro t a Bill of Entry mag be presented at onA time not

ior to the expected ariual of the ctircraft or uesselds

t

*/
ii\
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or uehicle bg uhich the goods haue been shipped for importation into

India:

Prouided also that u.there the bil of Entry is not presented uithin the time

so speciJied and the proper officer is satisfied that there u.)as no

sufftcient cause for such delcty, the importer shall pay such charges for

late presentation of the Bill of Entry as maA be prescribed.

(4)The importer while presenting a Bill of Entry shall [* * make and subscribe

to a declaration as to the truth of the contents of such Biil of Enffy and shall,

in supporl of such declaration, produce to the proper offiazr the inuoice, if ang,

and such other doanments relating to the imported goods as mag be

prescibed.

(4A) The importer utho presents a Bill of Entry shall ensure the followtng,

namely:-

(b) the authenticity and ualiditg of any document suoporting it, and

(c) compliance Luith the restriction or prohibition, if any, relating to the

goods under this Act or under aru1 other lau,' for the time being in force.

(5) lf the proper ofJicer is satisfied that the interests of reuenue are not

preludicialtg aJfected and that there utos no fraudulent intention, he may

permit substitution of a Bill of Dntry for home consumption for a Bill of Entry

for warehousing or uice uersa.

3.7 Further, it is submitted that Section 17(4) of the Customs Act, 1962

cmpowers the Customs Oflicer to re-assess the duty on the imported goods

whtrc il is lound on vcrification, cxamination or testing of the goods or otherwise

that thc st:lf asscssment is not donc correctly.

3.il In this situation, it cannot be held that the appellant failed to comply

with the provisions of Section 46 of the Customs Act, 1961, and attempted to

cvadc thc paymcnt of ADD leviable on the impugned goo,1s in terms oI the

Notification No. 31 /2O22-Customs (ADD) dated 20. 12.2022. Thus, all the facts

gocs long way to dispel an inference that there was any mata fide intention on

thc part of the appellant in making lapse of showing the nor-ification for levy of

a bona fide manner and u,hen

Pa ge 10 of 17
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the lapse was noticed by them, they came forward with a rcqucst to rc-asscss

the impugned goods for the lery of ADD without taking delivery of the imJrugnecl

goods even when the goods were granted OOC.

PERSONAL HEARING:

4. Personal hearing in the matter was held on O3.O2.2O25 in virtual

mode. Shri V H Hakani, Advocate, appeared lor hcaring represcnting th('

appellant. He had reiterated the submissions made in the appeal memorandum.

Due to change of the appellate authorify, personal hearing was again held on

13.05.2025. Shri K J Kinariwala, Consultant, appeared lor hcaring representing

the appellant. He reiterated the submissions made in lhe appeal and stated lhat

there is no misdeclaration and thereforc consequent rcdcmpli<ln linc or pcnaltv

is not tenable. He further submitted that even otherwise, duty lledemption linc

and full penalty has been paid with in a week i.e be fore 30 days of the impugncd

and therefore the penalty is to be reduced lo 25ok of the penalty imposcd.

DISCUSSION AND FINDINGS:

5 I have carefuily gone through the case records, impugned ordcr passed b1'

the Additional Commissioner of Customs , Mundra and the dcfcnsc put lorth by

the appellants in their appeal. The Appellant has filed the prcsent appeal on

11.O4.2023. In the Form C.A.-1, the Appellant has mcntioned date of

communication of the Order-ln-Original dated 03.03.2O23 as 03.03.2023 Hcnc<:

the appeal has been filed within normal period of 60 days, as stipulated under

Section 128(1) of the Customs Act, 1962. The appellant has paid the dutv

through DEEC Bond debit and also paid Redemption fine of Rs. 9,00,000/ ancl

penalty of 9,50,000/- as per E-payment challan No. 204314814f1 d1d

09.O3.2O23. As the appeal has been filed within the stipulated timc-limit undcr

Section 128(1) of the Customs Act, 7962 and with the mandatory pre-deposit as

per Section l29E ol the said Act, it has bcen admittcd and being takcn up for

disposal
a (3i

f.

!,
s

t!
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5.1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as lollows:

Whether the appellant's failure to declare ADD under Notification No.

31 /2022 Customs (ADD) constitutes misdeclaration or suppression of

facts undcr Scction 46 of the Customs Act, 1962 an,1 whether the goods

arc liablc for confiscation under Section 11 1(m) of the said Act due to non

dt'r'laration ol ADD or otherwise.

Whe ther the imposition of a redemption fine undt:r Section 125 and

pcnalty underr Section 1 12(a)(ii) is justified, or if the appellant's claim of a

clericai crror negates liability.

11.

5.2 Firstly, I take up the issue whether the appellant's failure to declare ADD

undcr Notilication No. 31 12122-Cttstoms (ADD) constitute s misdeclaration or

supprcssi<;n of facts undcr Section 46 of the Customs Act, 7962. It is observed

Lhat thc appellant has imported consignments of Stainless-titeel Seamless Pipes

(l Iot F'inish) originating from China under three Bi1ls of [intry, i.e., 4111833

datcd 1O.01 .2023,4111899 dated 1O.O1.2023, and 404555.4 dated 05.01.2023,

wil.h a total ot 79.7 14 MTs consignment weight in all three Bi1ls of Entry. During

cxamination, it was found that out of a total weight of 79.714 MTs of

consignrrrcnt, the diamctcr of the pipes of 50.53 MTs weight revealed the size to

bc much bclow 6 NPS. It is observed that the Anti-Dumpintg Duty was effective

from 20-72-2022 on Stainless-Steel Seamless Pipes and T:bes imported from

China or manufactured in China or originated from Chinz. but exported from

somc othcr country. The instant import under Bills of Entry fal1s in the category

of Scrial No. 1O of Notilication No. 31/2O22-Customs (ADD) dated 20-12-2022

issued by Under Secretary from F.No. CBIC-190354 12t1312022-TO(TRU-I)-

CBEC, which catcgorizcs Stainless-Steel Seamless T\rbes and Pipes (with

diarneter up to and including 6 NPS) having origin in China l)R and produced by

:rny m:rnulacturer as leviable to Anti-Dumping Duty @ 3801 USD per MT.

5.3 It is obse rvcd that the instant imports under BEs, No. 4 1 1 1833 dated

10.O1.2023, 4l 1 1899 datcd 10.01 .2023, and 4045554 dated 05.01.2023 had

bccn inwarded aftcr 20.12.2022. Now, considering the publication of Notification

No. 31 /2O22-(lustoms (ADD) on 20-12-2022, Anti-DumpinSi Duty is applicable

on the consignmcnt contained in all three Bills of Entry in terms of proviso to

Sub-scction 1 of Scction 15 of the Customs Act, 1962, g?l q?,pa{ry inward of

/^f7 Page L2 of 77
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5.4 It is observed that that the appellant has failcd to dcclarc Anli-

Dumping Duty while iiling the Bill of Entry. The appellant, vide Ietter daLed 24-

O2-2O23, submitted that due to a clerical mistake, they missed thc declarat.iort

of Anti-Dumping Duty, and they have no intention to evade the same. Flowevcr,

the appellant has not submitted any material evidence in support of thc sam<:,

such as intimation to the customs officer, etc., till detention of thc impugncd

goods by the SIIB, Mundra Customs.

5.5 It is observed that the appellant declared thc goods' dcscription,

quantity, and specifications accurately but omitted the ADD notification, which

was mandatory given its applicability. It is also observcd that thc appcllant holds

status as a Star Export House and thus it implies expcrtisc in C ustoms

compliance which makes such omissions less excusablc. 'l'he cxpcricnced

importers cannot claim ignorance of applicable duties. It is observed that thc

omission of the ADD notification constitutes a misdcclaration under Scction 46,

rendering the goods liable for confiscation under Section i 1 1 (m).

(3i

i>

5
s-

\t

,^1
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Section 777. Confiscatlon of improperlg lmported goods, etc. -

The following goods brought from a place outside India shall be lictbk:

to confts cation: -

(m) ang goods uhich do not correspond in respect of uolue or in artu

other porticularl with the Entry made under ttlis Acl or in the cctse of

*
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the vessel was after 20.12.2022, and such date shall bc consid<:r<:d th<: date for

determination of rate of duty. Thus, Anti-Dumping Duty is applicabie on thc

consignment contained in all three Bills of Entry.

5.4 Section 1 1 1(m) ol the Customs Act, 1 962, allows conliscation of

goods not corresponding to the Entry made in the Bill of Entry. It is observed

that Section 111(m) al1ows confiscation of goods not corrcsponding to thc

declared particuiars. The appellant in the instant case has not declarr:d thr:

proper duty with intent to evade the pavment ol Anti-Dumping DuLy lt:viablc in

terms of Notification No. 31 12o22(ADD) dated 20-12 2022,'l'hc non -dcclara Liorr

of ADD affected the duty liability, making lhe goods liable for confiscation. It is

well-settled that even if the declaration is based on documents from thc supplier,

it is the importer's responsibility under self-assessment to ensurc corrcctnt.ss of

data and duty. Relevant portion of the rules are reproduced hcre undcr:
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baqgage uith the declaration made under section 77 in respect

thereof, or in the case of goods under trans:-shipment, tuith the

decloration for trans-shipment refened to in the prouiso to sub-section

(1 ) of section 54;

5.5 Thc appellant's argument that they informed the department for Bill

of trntry No. 4045554 lacks documentary evidence prior to ISIIB,s intervention,

wcakening thcir claim of proactive correction. Further, the e.ppellant has argued

that that the customs system validated the Bi11s doesi not absolve their

responsibility, as Section 17 places the onus on the importer for self-assessment

.-rccuracy. Iir:ncc, thc goods are liablc for confiscation under section 111(m) due

to thc non-dcclaration of ADD.

5-6 Now I come to the issue regarding the Redemption Fine under

Scction 125 imposcd by the Adjudicating authority in the irnpugned order. The

Adjudicating Authority has ordered for confiscation under section 11l(m) of the

Customs Act, 1962 and given an option to redeem the goods in lieu of

confiscation under thc provision of section 125 of the customs Act, 1962 on

paymcnt of zr Rcdcmption Fine of Rs. 9,00,O0O/- (Rs. Nine lac only). The legal

provision under Scction 125 of the Customs Act, 1962 is as under :-

S.EC?fOJV 125, Option to pay fine in lieu of confls<:ation, -
(1) Wterteuer conftscation of any goods is authoised bq this Act, the offi.cer

adjudging it may, in the case of any goods, the importation or exportation
tuhereof is prohibited under this Act or under any otlter lata for the time
being in force, ancl shall, in the case of ang other gooct.s, giue to the ouner
of the goods [or, ulhere such ou..mer is not known, the person from uhose
possession or custodg such goods haue been seized,l ar,. option to pog in lieu
of conJTscation such fine as the said ofJicer thinks jlt :

lProuided thctt uhere the proceedinqs are deemed to be :oncluded under the
prouiso to sub-section (2) of section 28 or under ctause (i) of sub-section (6)
of that section in respect of the goods u.thich are not prohibited or resticted,
lno such Jine shall be imposedl :

I)rouided further lhatl, tuithout prejudice to the prouisic'ns of the prouiso to
sub-section (2) of section 115, such Jine shall not exceecl the market pice of
the goods confis<:ated, less in the case of import<:d_ goods the d.utg
chargeable thereon.

l(2) Where ang fine in lieu of confiscation of goods is tmposed. under sub-
section (1), the ouner of such goods or the person refen-ed to in sub-section
(1), shall, in ctddition, be liable to any dutg and charS?s,f.ay able in respect
of such goods.l
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[(3) Where the fine imposed under sub-section (1) is not paid tuithin a periocl

of one hundred and twenty days from the dote of optit:n giuen thereurtder,
such option shall become uoid, unLess an appeal against such order ts
pending.

Explanation. - For remoual of doubts, it is herebg declared lhal irt c'.ases

where an order under sub-section (1)has been passed before the date ott

which the Finance Bill, 2018 receiues the assent of the President ond no

appeal is pending against such order as on that date, the option under said
sub-section may be exercised uithin a period of one hundred an.d lutentg

days from the date on Luhich such assent is receiued.l

5.7 The above provisions of Section 125 ol the Customs AcL, 1,962

provides for option to pay fine in lieu of confiscation and stipulates that thc linc

shall not exceed the market value ol the goods conliscated less dutv charge:ablt:

thereon. The quantum of redemption fine is with in discrction of thc adjudicating

authority. Further imposition of redemption fine has been justificd by thc

adjudicating authority in the impugned order after examining the facts ancl

circumstances of the case. Hence I find that thc redemption fincs of lls.

9,00,000/- imposed by the adjudicating authority as abovc is lcgal and proper

and is therefore upheld.

5.8 Now I come to the third issue i.e. imposition of penalty on Appellant

under Section 112(a) (ii) of Customs Act, 1962,1 refer to thesc penal provisions

which are reproduced as under :-

" 7 72. Penaltg tor lmproper lmportatlon of goods, etc- Ang person,'

(a) who, in relation to ang goods, does or omits to do ang act uhich act or

omission u.tould render such goods liable to conJiscatiort under secLktn 1 I I ,

or abets the doing or omission of such an oct, or (b) utho acquires po-s.sesslon

of or is in ang utag concemed in carrying, remouing, depositing, hctrbounng,

keeping, concealing, selling or purchasing, or in ong other mctnner dealing

uith any goods tuhich he knotus or has reoson to belieue are liable lo

confiscation under section 1l1,shall be tiable, '

(b) who acquires possession of or is in any waA concerrLed irt ccurying,

remouing, depositing, harbouring, keeping, concealing, selling or purchasing,

or in ang other manner dealing with any goods ttthich he knows or has reasort

to belieue are liable to confiscation under section 1 1 1, shall be lioble,

(i) in the cose of goods in respect of uhich any prohibition is in force under
this Act or any other law for the time being in force, to a penalty [not exc:eeclingl

the ualue of the goods or fiue thousand ntpeesl, tuhicheuer is the qreater:

case of dutiable goods, other than prohibited goods, subject to thct

section 1 14A, to a penaltA not exceedtng ten per cent. ol the dutl1/;,

,c
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5.9 ln the prcsent case, thc appellant has submrtted that not mis-

dcclared any matcrial particulars and there was no mala firle on the part of the

appcllant ancl it was only an inadvertent error and hence penalty is not

imposable me rcly lor lapse of mentioning the notification for' levy of ADD in Bi11s

of Entry in absencc of rvillful intention to evade payment of duty. The appellant

has rcferred to a decision of the Hon'ble Tribunal in case the Commissioner of

Customs (lmport), Mumbar Vs Vidhi Dyestuff Manufacturing Ltd. Reported at

2015 (327) E.L.T. 500 ('l'ri.-Mumbai) wherein the Tribunal, .n an identical case,

has held that imposition of penalty is not warranted in the lacts of the case.

5. 10 lt is obscrved that In Vidhi Dyestuff, the Tribunal set aside penalties

whcrc t hc importer's crror was technical and lacked intent to evade duty. The

casc invoivcd a misclassification without significant fin,lncial impact. The

prcsent casc diffcrs, as the non-declaration ofADD resulted in substantial duty

differcntial of Rs. 1,60,65 ,441 / -. Thc appellant's status as €r Star Export House

implics a highcr standard of diligence.

5. i I It is rclevant to refcr to the observation of the Hon'ble CESTAT,

Mumbai Bcnch in case of Shipping Corporation of india l2O\4 (3l2l E.L.T. 305

('lri.-Mumbai)lwhere it is held that:

"6. 17... Hou)eoer penaltu und.er Section 7 72(a ) is sustainable as

the said section does not require anu mefts recl on the rto
the appellants and mere tiolation of the stttutoru Drozalslons

Similarly, in casc of Impcrial Trading LLC [2005 (181) E.L.T. 29 (Tri.-Mumbai)),

it is held that:

'tion 7 72la) o.f theinqred.ient for lmposino a oenal under Se<
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would. suflice, The decisions of the Hon'ble Apex Court in the case

of Gujarat Trauancore Agencg u. CIT[(1989) 177 IfR455(5.C.) = 1989

(42) L.L.T. 35O (S.C.)l and Chairman, SEBI u. Sri"am Mutual Fund &

Anr. |2OO6-TIOL-72-SC-SEBII refer and ratio c'f the same u_tould

appla..."

"1 l. The Cornmissioner imposed a penaltg of Rs. 2.OO laktLs on the

importing Jirm under Section 1 12(a) of the Custom:; Act. The appellan[

M/ s. lmpex Enterprises, caused the import of goc'ds uhich are lioble

to confiscation under Section 111. Mens rea lS, not a necessara

.,-_ ?r
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sald Act. Hou.teue r, hauing regard to the circumstances of the case,

we reduce the penalty to Rs. 1.O0 lakhs."

6. In view of the above, i am of the considered vicw that thc penalty

under section 11l(a)(ii) of the Customs Act, 1962 is corrcctly imposcd and is

upheld. However, I also consider the submission of the appellant that th<..y havc

paid the entire duty, Redemption fine as well as penalty imposcd under Section

111(a)(ii) of the said Act with in 30 days of communication of irnpugned ordcr

dtd. 03.03.2023. It is observed that the goods were givcn Out o[ Chargc on

1O.O3.2O23 after the appellant paid the entire amount of rluty rcasscsscd on

06.03.2023 by way of DEtrC Bond debit and also paid Redemption linc of Rs.

9,00,000/ - and penalty of 9,50,000/ - as per E-payment challan No. 2043 1 48 1 48

dtd 09.03.2023. In terms of proviso to Section 1 I 1(a)(ii) of the Customs, Act,

L962,1find that the appellant has made payment of duty, rcdcmption frnc as

well as penalty within 30 days of communication of rmpugncd ordcr dtd.

O3.O3.2O23 and hence eligible for payment of reduced penalty of 25 ak of thc

penalty determined in the impugned order i.e Rs. 2,37,500/-. Accordingly, I

reduce the penalty amount from Rs. 9,50,O00/- to Rs. 2,37 ,5OO l- imposed unde r

Section 1 I 1(a) (ii) of the Customs Act, 1962.

(AMr| GU

Commissioncr (A ppoa ls),

Customs, Ahmcdabad

F. No. S/49-01/CUS/MUN/ 2023-24

By Registered post A.D/E-M ail L1'8(
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*
To,

M/s. Scoda Tubes Limited,

Survey No. 1568/ 1569, Kalol Mehsana Highway,

Rajpur, Kadl-382715
CoDv to:

y The Chief Commissioner of Customs, Gujarat, Custom Housc,

Ahmedabad.

2. The Pr. Commissioner of Customs, Customs House, Mundra.

3. The Additional Commissioner of Customs, Custom House , Munclra.

4. Guard File.

IKqIfr(r TESTED

3.dlE /S NTENDEN I
rffqr qp (gt{tu), arr<rara.

cusToMSIAPPEALS), AHMEDAB/ro
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7. Accordingly, the impugned order dzrted O3.O3.2O23 ol the adjudicating

authority stands modified to the above mentioned extent only. The appcal filc<1

by the appeliant succeeds to the above extent with consequcntial rclicf, il any.

I


