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Uyl 39 @fed & (9] SUAN & [T HE 3 el o § [od 90T I8 9IRY [$a1 T B,

This copy is gran-t_éd_ free of cost for the private use of the person to whom it is issued.

drarges sftufan 1962 #1 yRT 129 & 1 (1) (FyT W) & yd= Fafataa 4y &
e & I H 1% ogiad 39 R ¥ HUA BT 318 HeHY Pl 61 Al 59 MY BT wifa
B e A 3 9dA & fer AR wfd/dged wiHg (ended WNyA), faw darery, (e gy
| Fwe 7, 7 et & gAdeu snde v HR F@d G

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Applicaton), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

frofafaa s=fRig srde/order relating to :

(P)

(a)

@)

(b)

|

0

9 & =U T H1Td Bl T

dnv én_f)ds exported

YRA § MU 7 o (b¥] 18- B qTel 741 Al HRA § 3% Tdd ™ TR IdR A 7¢ 1
7 ¥ Tl ®TH W IdR 91 & {8 3ferg Ard 3aR 9 91 R 971 39 T |/ TR IdR
Y ATt AT A AT 7Ta ¥ i gl

'an'_v '_googlc)aded in a conveyance for importation into India, but which are not unloaded at
 their place of destination in India or so much of the quantity of such goods as has not been
'unloaded at any such destination if goods unloaded at such desstination are short of the
quantity required to e unloaded at that destination.

e afufam, 1962 & @@ X quT SE® T ST T FroEt & qgd Yo aTaE @)
3rarafl,

Payment of drawback as provided in Chapter X of Customs Act 1962 and the rules made
thereunder.

>

YR e uF 9ira fagrad 7 ARy ueu # uka A1 801 g oratia 39! uig
&1 sl ofik @9 & 1y Fnfafaa svmma dau g a1fgu

[ The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(P)

(a)

o

DI Bl TR, 1870 F A 9.6 Hqal 1 & #eft7 Myl fFe mu R 59 snew &1 4 wfod,
fras! e ufa & vy 09 9! ey Yob fewe @ g1 T8,

" 4 copies of _l.}"lié.(_}-i“aEZ‘,ﬂE)(?a?i_ﬁ_g Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

| GIEE GXITaw & Herd] g1y 5 A B 4 Ui, are 81

4 c:_ugigs of the ()rder—in—Origina_l, in addition to relevant documents, if any

()

gRI& T & fog edeT &t 4 wiaat

4 cof:Ti;:;a of the Application for Revision.

| QAU 31de QIR B B [T AT e HAUTATH, 1962 (TUT FYNTUA) B (AUNRT B
3 e, Wi, gue, o=t 3R fafay aet & =i & orefi arar @ # 3. 200/-(F9C & Y 7=HA)AT
¥.1000/-(F9Q U gAR {1 ), w91 off amgen g1, | 99 g Ymaa & uEire 9a- <.R.6
oI & ufaal. afg gew, [T 74T ST, T T §8 B A AR YU S 19 I 39 Y
Bl U8 B & ¥9 § $.200/- 3R gfe UH @@ @ A4fUF 8 O v & =9 F $.1000/-

(d) |

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended,}‘féf filing a-Revision Application. If the
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amount of duty and interest derﬁ;ﬁ&éd_,__finé:__(;;e_:;a]@ levied is one lakh rupces or less, |
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-. |

4. | T ¥. 2 ofUT qrud AT & Sl o AT b wEA # afe H1E il g9 o1 @ sed
HEqE HRal 8 a1 3 WA e 1962 B URT 129 € (1) & s wiH @lu-s A
Hrgres, F=<ia IAE Yoo AR a1 HR ada Afisxo & arg Wauﬁmamﬁaaﬂ‘
qHA 8

In respect of cases other than these mentioned under item 2 above, any pt._rson aggnevod
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
HTATY e, o1y IdIe Yoob d Fdl dR HUlfaig | Customs, Excise & Service Tax Appellate
a{ﬁmm, gfirdt &g dis Tribunal, West Zonal Bench

iforer, SgATeR Had, Fide MRUFR ge, | 2% Floor, Bahumali Bhavan, |
3HRAl, EHGIEG-380016 |

Ahmedabad-380 016

|
Nr.Girdhar Nagar Bridge, Asarwa, |
|
|
|

5. | dmryes rfufom, 1962 3T URT 129 T (6) & i4flH, dATes sfufiun, 1962 @] Y1 129
T (1) & fi9 odla & g1y Fafafed e dov 811 arfge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A [1] of t}'!c-
Customs Act, 1962 shall be accompanied by a fee of -

(@) | ot § GriRd AHel A ol (6] §IHIed HUBRI gRRT HAT 747 [ AT AT 'auramm‘
a7 €8 B IHY Uid A€ FU¢ 1 IHY $H §1 A1 Uh AR IUT,

(a) | where the amount of duty and interest demanded and penahy“l'cvicd by any officer of '
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@) | odia @ wEiad AT A el [ed] YIHRes HAUSRI gIRT AT 797 e A3 TS q4T Tl
T &8 B v Ulg ar@ 09U ¥ e g1 dfee Iud gy arw 9 sifte 7 g1 dl; Ul g9
FY

(b) | where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is more than five lakh rupces but not
exceeding fifty lakh rupees, five thousand rupees ;

(M) | ordie § SRAd "THa 8§ oel [k QAT HTUeR gkl A7 T Yed S &I aul @il
g1 €8 B IPH T4 A1 FUU G HfUE §) o) g8 g Ful.

where the amount of duty and interest demanded and -peﬁél-t-y _]EVTPd_E\/ _:;ﬁ__v officer of |
(c) Customs in the case to which the appeal relates is more than {ifty lakh rupees, ten
thousand rupees

@) | o o & s sifrol T TE, T 70 GH B 10% Al B 0%, g Uod 41 Yo UF 69 19916 A 8, 41 68 & 10% |
3 HA R, Fgl Pad ¢S farg 7 8, sifie vl s |

(d) An appeal against this order shall lie before the Tribuni\_l?)_ﬁaymt‘m of 10% of the duty demanded where duty o
duty and penalty are in dispute, or penally, where penalty alone isin dispute

6. | Iad SATUTTAH @ URI 129 (T) & daiid dld Ym0 & §He AR Udd HMddd ua- (@)
A e & fore ar Tafadt 1 YURA & fog an fewdt st gars= & farg fog mu ofdie : - sy
(@) 3rdtel AT Mrded UF &1 yATadd & forg arR srded & Wiy ¥ud uld 1 D1 Yo ft ey |

g1 =feu.

Under section 129 {a) of the said Act, every application }Hi;&'_l;‘_b(?lIIPI'L;-_Lh;?\-p_pLTl_l-H1l‘ Tribunal

{a) in an appeal for grant of stay or for rectification of nustake or for any other purpwsf: E‘;—*,\\

f

(b) for restoration of an appeal or an application shall be accompanied by a rc,t QT' W{ Hmafkbu I.'|| >
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ORDER-IN-APPEAL

Appeal has been filed by M/s. Scoda Tubes Limited (IEC: 0810018306),
Survey No. 1568/1569, Village Rajpur, Taluka-Kadi, Dist-Mehsana-382715
(hereinafter referred to as the ‘appellant’) in terms of Section 128 of the Customs
Act, 1962, challenging the Order-in-Original no. MCH/ADC/MK/174/2023-24
dated 03.03.2023 (hereinafter referred to as ‘the impugned crder’) passed by the
Additional Commissioner of Customs, Mundra (hereinafte- referred to as the

‘adjudicating authority’).

2. Facts of the case, in brief, are that the appellant had imported
consignments of Stainless-Steel Seamless Pipes (Hot Finish) from China under
three Bills of Entry under DEEC Licence No. 0811006057 dated 20.09.2022.

Details of Bills of Entry are as under:

a1 _ _ .
| Bill f
[ _Of Name of the Invoice No. Inward . Tetal Welghto
| Entry No. supplier i date P Container No. | the Imported
|anddate | *P | goods (in MTs)

4111833 M/s. Dagiao BR1105B01-

dated Stainless Steel Tube | 01 Date 28.058

10.01.2023 | Co Limited, China | 21.12.2022 | 15:01:2023 | CAAUS21100

4111899 M/s. Wenzhou 22-BS-

dated Bolai Stainless Steel | 12008 Date 16.01.2023 FCIU9519743 25.471

10.01.2023 | Co Limited, China 19.12.2022 | T

" 225M- .

d"'ﬁi‘f“ M/s. MTSCO Steel | KOS3Y-A | el

05 O'l 2023 Co Limited, China Date 11.01.2023 | TEMU7313213 ’
B : - | 08.12.2022

- B TOTAL 79.714

2.1 Intelligence developed by the Special Intelligence & Investigation

Branch (SIIB), Mundra Customs, indicated evasion of Ant-Dumping Duty on
imports of Stainless-Steel Seamless Tubes and Pipes with specifications of
diameters up to and including 6 NPS, or comparable thereof, after issuance of
Notification No. 31/2022-Customs (ADD) dated 20-12-2022 issued by Under
Secretary from F.No. CBIC-190354/243/2022-TO (TRU-I)-CBEC.

2.2 The said Notification imposed Anti-Dumping Duty on import of
‘Stainless-Steel Seamless Tubes and Pipes’ with specifications of diameters up
to and including 6 NPS, or comparable thereof in other units of measurement,
whether manufactured using hot extrusion process or hot piercing process and

whether sold as hot finished or cold finished pipes and tubes, including subject
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goods imported in the form of defectives, non-prime, or secondary grades
(hereinafter referred to as the subject goods) falling under chapter heading 7304
of the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) (hercinaflter
referred to as the Customs Tariff Act), originating in, or exported from China PR
(hereinafter referred to as the subject country), and imported into India. It may
be noteworthy to highlight that millimeters is the unit of measurement being
followed in import consignments. Thus, in order to refer to the measurement in
millimeters, 6 NPS, as specified in the Notification dated 20-12-2022, is equal to

168.3 mm as per available online literature.

2.3 Subsequent to the publishing of the Notification No. 31/2022-
Customs (ADD) dated 20-12-2022 issued by Under Secretary from F.No. CBIC-
190354 /243/2022-TO(TRU-I)-CBEC, it was observed that the said Bills of Entry
mentioned in the above table were not filed with ADD notification. Accordingly,
container nos. CAAU5211005, FCIU9519743, and TEMU7313213 were placed

on hold for examination purposes.

2.4 The goods covered under Bill of Entry No. 4111833 dated
10.01.2023 stuffed in container no. CAAUS5211005 lying at All Cargo CFS,
Mundra, were examined on 25.01.2023 in the presence of a representative of
Customs Broker, i.e., M/s. Siya Clearing and Forwarding Pvt. Ltd. As regards
examination, the dimensions of the pipes were measured with the help of a
measurement tape available at CFS. The dimensions of pipes found are
“42 16mm x 2.77mm, 42.16mm x 3.56mm”. Measuring the diameter of the pipes
revealed that the sizes of pipes of a total weight of 28.058 MTs are much below
6 NPS.

2.5 The consignment covered under Bill of Entry No. 4111899 dated
10.01.2023 stuffed in container no. FCIU9519743 lying at Secabird CFS, Mundra,
was also examined on 25.01.2023 in the presence of a representative of Customs
Broker M/s. Siya Clearing and Forwarding Pvt. Ltd. As regards examination, the
dimensions of the pipes were measured with the help of a measurement tapc
available at CFS. The dimensions of pipes found are “88.9mm x 5.49mm,
114.3mm x 6.02mm, 219.08mm x &8.18mm, and 323.85mm x 9.53mm’”.
Measuring the diameter of the pipes revealed the size of some pipes of a total
fg«_@ig\l}t of 4.301 MTs are much below 6 NPS.

L &2

4 \\

& 2\ The examination of goods covered under Bill of Entry No. 4045554

(B¢ 1t |
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dated 05.01.2023 stuffed in container no. TEMU7313213 lving at Seabird CFS,
Mundra, was carried out in the presence of a representative of Customs Broker
M/s. Siya Clearing and Forwarding Pvt. Ltd. As regards examination, the
dimensions of the pipes were measured with the help of e measurement tape
available at CFS. The dimensions of pipes found are “219.08mm x 3.76mm,
168.2mm x 10.09mm, 168.2mm x 7.11mm, 219.08mm x 8.18mm, 88.9mm x
3.05mm, and 114.3mm x 3.05mm”. Measuring the diameter of the pipes revealed

the size of some pipes of a total weight of 18.171 MTs are much below 6 NPS.

2,7 As per the examination carried out by the SIIB cfficers, the diameter
of the pipes revealed that the size of the pipes of a weight of 50.53 MTs (out of a
total weight of 79.714 MTs) are much below 6 NPS in all three Bills of Entry.

2.8 The importer, vide its letter dated 25.01.2023, submitted that they
don’t want any SCN and requested for waiver of Show Cause Notice and to decide

the case on merit basis.

2.9 Consequently, the adjudicating authority passed a impugned

spcaking order wherein the adjudicating authority ordered as under :-

i. She confirmed and ordered the re-assessment of all three Bills of
[Entry, i.e., 4111833 dated 10.01.2023, 4111899 dated 10.01.2023, and
4045554 dated 05.01.2023 under Section 17(4) of the Customs Act, 1962,
with the imposition of Anti-Dumping Duty leviable in terms of Notification

No. 31/2022(ADD) dated 20-12-2022.

il. She confirmed and ordered for confiscation of the goods pertaining
to all three Bills of Entry, i.e., 4111833 dated 10.01.2023, 4111899 dated
10.01.2023, and 4045554 dated 05.01.2023, as goods declared are in
contravention of Section 46 of the Act and are therefore liable for
confiscation under Section 111(m) of the Customs Act, 1962. However, she
gave an option to redeem the goods in lieu of confiscation under the
provision of section 125 of the Customs Act, 1962 on payment of a

Redemption Fine of Rs. 9,00,000/- (Rs. Nine lac only).

iii.  She imposcd a penalty of Rs. 9,50,000/- (Rs. Nine Lac Fifty
Thousand Only) on the appellant under section 112(a)(ii) of the Customs
Act, 1962, Er
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3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 The appellant has submitted that it is not disputed that the
impugned goods are imported under Advance Authorization and entire quantity
of the impugned goods are to be used for manufacture of finished goods to be
exported in terms of the Advance Authorization. In case of import under Advance
Authorization, Customs duties leviable under each and every provisions of the
Customs Tariff Act, 1975 are not to be paid in cash and are to be debited in the
license/bond. The appellant was ready to make payment of the ADD and had
already requested to debit the same after re-calling of the Bills of Entry for and

re-assessment.

3.2 Further, the Bills of Entry wherein the appellant had declared
country of origin/export as China and the impugned goods were shown with
specification of OD in mm As the appellant had given full and correct particulars
as regards the nature and size of the goods, it is difficult to believe that the
appellant knowingly lapsed the mention of the notification for levy of ADD on the
impugned goods with any dishonest intention of evading proper payment of ADD.
Rather, it is a fact that pipes weighing 11.056 MTs shown against the Sr No. 2
and 3 in the Bill of Entry No. 4045554 dated 05.01 2023 are having OD of
168.280 mm and had there been any ill-will or intent to evade, the appellant
could have managed to make the OD of those 11.056 MTs of pipes as 168.310
(just above 168.300 mm) to keep 11.056 MTs of pipes out of the purview of levy
of ADD in terms of the Notification No. 31/2022-Customs (ADD) dated
20.12.2022.

3.3 The appellant has also submitted that it is also an admitted fact that
only part of the impugned goods are found to be leviable to ADD. Thus, there is

no mis-declaration on the part of the appellant with respect to the transaction.

3.4 The appellant has submitted that the appellant failed to mention the
notification for the levy of ADD on the impugned goods but fact which cannot be
ignored is that the system also validated the transaction without noticing the

itted by the appellant and therefore, it cannot be said that the

A
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3.5 The appellant has submitted that Section 111(m) of the Customs
Act, 1962 applies only when there is a mis-declaration of any material
particulars. In the present case, the appellant has not mis-dsclared any material
particulars and therefore, the provisions of Section 111(m) are not attracted in
the fact of the casc. As regards the imposition of penalty, it is submitted that
there was no malafide on the part of the appellant and it was only an inadvertent
error. Penalty is not imposable merely for lapse of mentioning the notification for
levy of ADD in Bills of Entry in absence of willful intention to evade payment of
duty. In this regard, the appellan't referred to a decision of the Hon'ble Tribunal
in case the Commissioner of Customs (Import), Mumbai Vs Vidhi Dyestuff
Manufacturing Ltd. Reported at 2015 (327) E.L.T. 500 (Tri.-Mumbai) wherein the
Tribunal, in an identical case, has held that imposition of perialty is not waranted

in the facts of the case.

3.6 The appellant had filed the Bills of Entry timely along with
supporting documents viz. Bill of Lading, Invoice, Packing list etc. and all the
details like description, quantity, value, country of origin and specification of the
goods are found correct in all respect. The appellant had duly complied with the
provisions of sub-sections (1), (2) and (3) as well as clause (¢), (b) and (c) of sub-
section 4A of Section 46 of the Customs Act, 1962, which chronologically deals
with presenting of Bill of Entry including all the goods as per Bill of Lading, time
of presenting Bill of Entry, ensuring accuracy etc of the information, provided in
the Bill of Entry, authenticity and validity of the supporting documents and
compliance with any other law. The appellant while presenting the Bills of Entry
had made and subscribed to a declaration as to the truth cf the contents of all
Bills of Entry and has thus complied the provision made under sub-section 4 of
Section 46 of the Customs Act, 1962. The only lapse was that ADD notification
for levy of ADD on the impugned goods was not shown at the time of presenting
the Bills of Entry. The appellant had specifically submitted that imposition of
ADD on the impugned goods was recent levy and such lapse was noticed by
themselves, immediately before taking delivery of the impugned goods imported
under the Bill of Entry No. 4045554 dated 05.01.2023. It is an undisputed fact
that the said Bill of Entry was passed in RMS and OOC vsas also granted on
11.01.2023. It is a fact that container was de-stuffed in the CFS for delivery of
the impugned goods to the appellant well before the containers were put on hold
by SIIB, examination of the impugned goods was _carried out by SIIB on
< =l

25.01.2023 and Investigation Report is dated 0605?'29%3(\1%1 there been any

A\ —
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intent to evade ADD, the appellant would have taken immediate delivery of the
impugned goods. The appellant preferred not to take delivery of the impugned
goods despite OOC and preferred to inform the department for re-assessment of
the impugned goods for levy of ADD. Section 46 of the Customs Act, 1962 as

reproduced, reads as under:

SECTION 46. Entry of goods on importation. (1) The importer of any goods,
other than goods intended for transit or transhipment, shall make Entry
thereof by presenting electronically on the customs automated system to the
proper officer a Bill of Entry for home consumption or warehousing in such

form and manner as may be prescribed

Provided that the Principal Commissioner of Customs or Commissioner
of Customs may, in cases where it is not feasible to make Entry by
presenting electronically on the customs automated system, allow an

Entry to be presented in any other manner

Provided further that if the importer makes and subscribes to a
declaration before the proper officer, to the effect that he is unable for
want of full information to furnish all the particulars of the goods
required under this sub-section, the proper officer may, pending the
production of such information, permit him, previous to the Entry thereof
(a) to examine the goods in the presence of an officer of customs, or (b)
to deposit the goods in a public warehouse appointed under section 57

without warehousing the same.

(2) Save as otherwise permitted by the proper officer, a Bill of Entry shall
include all the goods mentioned in the Bill of lading or other receipt given by

the carrier to the consignor

(3) The importer shall present the Bill of Entry under sub-section (1) before the
end of the day including holidays preceding the day on which the aircraft or
vessel or vehicle carrying the goods arrives at a customs station al which

such goods are to be cleared for home consumption or warehousing:

Provided that the Board may, in such cases as it may deem fit, prescribe
different time limits for presentation of the Bill of Entry, which shall not
be later than the end of the day of such arrival.

———

Provlded ﬁl)‘ﬂlﬁr fhat a Bill of Entry may be presented at any time not
exceedmg thu’!y days ‘przor to the expected arrival of the aircraft or vessel

1 \
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or vehicle by which the goods have been shipped for importation into
India:

Provided also that where the bil of Entry is not presented within the time
so specified and the proper officer is satisfied that there was no
sufficient cause for such delay, the importer shall pay such charges for
late presentation of the Bill of Entry as may be prescribed.

(1) The importer while presenting a Bill of Entry shall [* * make and subscribe
to a declaration as to the truth of the contents of such Biil of Entry and shall,
in support of such declaration, produce to the proper officer the invoice, if any,
and such other documents relating to the imported goods as may be

prescribed.

(4A) The importer who presents a Bill of Entry shall ensure the following,

namely:-
(a) the accuracy and completeness of the information given therein;
(b) the authenticity and validity of any document supporting it, and

(c) compliance with the restriction or prohibition, if any, relating to the

goods under this Act or under any other law for the time being in force.

(5) If the proper officer is satisfied that the interests of revenue are not
prejudicially affected and that there was no fraudulent intention, he may
permit substitution of a Bill of Entry for home consumption for a Bill of Entry

Jor warehousing or vice versa.

Bl Further, it is submitted that Section 17(4) of the Customs Act, 1962
empowers the Customs Officer to re-assess the duty on the imported goods
where it is found on verification, examination or testing of the goods or otherwise

that the sclf-assessment is not done correctly.

3.8 In this situation, it cannot be held that the appellant failed to comply
with the provisions of Section 46 of the Customs Act, 1962 and attempted to
evade the payment of ADD leviable on the impugned goods in terms of the
Notification No. 31/2022-Customs (ADD) dated 20. 12.2022. Thus, all the facts
gocs long way to dispel an inference that there was any mala fide intention on
the part of the appellant in making lapse of showing the nortification for levy of

ADD Rather it shows that the appellant acted in a bOna ﬁde manner and when
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the lapse was noticed by them, they came forward with a request to re-assess
the impugned goods for the levy of ADD without taking delivery of the impugned

goods even when the goods were granted OOC.

PERSONAL HEARING:

4. Personal hearing in the matter was held on 03.02.2025 in virtual
mode. Shri V H Hakani, Advocate, appeared for hearing representing the
appellant. He had reiterated the submissions made in the appeal memorandum.
Due to change of the appellate authority, personal hearing was again held on
13.05.2025. Shri K J Kinariwala, Consultant, appeared for hearing representing
the appellant. He reiterated the submissions made in the appeal and stated that
there is no misdeclaration and therefore consequent redemption fine or penalty
is not tenable. He further submitted that even otherwise, duty Redemption fine
and full penalty has been paid with in a week i.e before 30 days of the impugned
and therefore the penalty is to be reduced to 25% of the penalty imposed.

DISCUSSION AND FINDINGS:

5 I have carefully gone through the case records, impugned order passed by
the Additional Commissioner of Customs , Mundra and the defense put forth by
the appellants in their appeal. The Appellant has filed the present appeal on
11.04.2023. In the Form C.A.-1, the Appellant has mentioned date of
communication of the Order-In-Original dated 03.03.2023 as 03.03.2023. Hence
the appeal has been filed within normal period of 60 days, as stipulated under
Section 128(1) of the Customs Act, 1962. The appellant has paid the duty
through DEEC Bond debit and also paid Redemption fine of Rs. 9,00,000/- and
penalty of 9,50,000/- as per E-payment challan No. 2043148148 dtd
09.03.2023. As the appeal has been filed within the stipulated time-limit under
Section 128(1) of the Customs Act, 1962 and with the mandatory pre-deposit as
per Section 129E of the said Act, it has been admitted and being taken up for

disposal.

|
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5.1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as lollows:

1.  Whether the appellant’s failure to declare ADD under Notification No.
31/2022-Customs (ADD) constitutes misdeclaration or suppression of
facts under Section 46 of the Customs Act, 1962 and whether the goods
arc liable for confiscation under Section 111(m) of the said Act due to non

declaration of ADD or otherwise.

ii.  Whether the imposition of a redemption fine under Section 125 and
penalty under Section 112(a)(ii) is justified, or if the appellant’s claim of a

clerical error negates liability.

5.2 Firstly, I take up the issue whether the appellant’s failure to declare ADD
under Notification No. 31/2022-Customs (ADD) constitutes misdeclaration or
suppression of facts under Section 46 of the Customs Act, 1962, It is observed
that the appellant has imported consignments of Stainless-Steel Seamless Pipes
(Hot Finish) originating from China under three Bills of Entry, i.e., 4111833
dated 10.01.2023, 4111899 dated 10.01.2023, and 4045554 dated 05.01.2023,
with a total of 79.714 MTs consignment weight in all three Bills of Entry. During
cxamination, it was found that out of a total weight of 79.714 MTs of
consignment, the diameter of the pipes of 50.53 MTs weight revealed the size to
be much below 6 NPS. [t is observed that the Anti-Dumpinz Duty was effective
from 20-12-2022 on Stainless-Steel Seamless Pipes and Tubes imported from
China or manufactured in China or originated from Chinez but exported from
some other country. The instant import under Bills of Entry falls in the category
of Serial No. 10 of Notification No. 31/2022-Customs (ADD) dated 20-12-2022
issued by Under Secrctary from F.No. CBIC-190354/243/2022-TO(TRU-I)-
CBEC, which categorizes Stainless-Steel Seamless Tubes and Pipes (with
diameter up to and including 6 NPS) having origin in China PR and produced by
any manufacturer as leviable to Anti-Dumping Duty @ 3801 USD per MT.

STV It is observed that the instant imports under BEs No. 4111833 dated
10.01.2023, 4111899 dated 10.01.2023, and 4045554 dated 05.01.2023 had
been inwarded after 20.12.2022. Now, considering the publication of Notification
No. 31/2022-Customs (ADD) on 20-12-2022, Anti-Dumping Duty is applicable
on the consignment contained in all three Bills of Entry in terms of proviso to
Sub-scction 1 of Section 15 of the Customs Act, 1962, agdﬁhiEr}t__x_'y inward of
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the vessel was after 20.12.2022, and such date shall be considered the date for
determination of rate of duty. Thus, Anti-Dumping Duty is applicable on the

consignment contained in all three Bills of Entry.

5.4 It is observed that that the appellant has failed to declare Anti
Dumping Duty while filing the Bill of Entry. The appellant, vide letter dated 24-
02-2023, submitted that due to a clerical mistake, they missed the declaration
of Anti-Dumping Duty, and they have no intention to evade the same. However,
the appellant has not submitted any material evidence in support of the same,
such as intimation to the customs officer, etc., till detention of the impugned

goods by the SIIB, Mundra Customs.

5.5 It is observed that the appellant declared the goods’ description,
quantity, and specifications accurately but omitted the ADD notification, which
was mandatory given its applicability. It is also observed that the appellant holds
status as a Star Export House and thus it implies expertise in Customs
compliance which makes such omissions less excusable. The experienced
importers cannot claim ignorance of applicable duties. It is observed that the
omission of the ADD notification constitutes a misdeclaration under Section 46,

rendering the goods liable for confiscation under Section 11 1(m).

5.4 Section 111(m) of the Customs Act, 1962, allows confiscation of
goods not corresponding to the Entry made in the Bill of Entry. It is observed
that Section 111(m) allows confiscation of goods not corresponding to the
declared particulars. The appellant in the instant case has not declared the
proper duty with intent to evade the payment of Anti-Dumping Duty leviable in
terms of Notification No. 31/2022(ADD) dated 20-12-2022. The non-declaration
of ADD affected the duty liability, making the goods liable for confiscation. It is
well-settled that even if the declaration is based on documents from the supplier,
it is the importer’s responsibility under self-assessment to ensure correetness of

data and duty. Relevant portion of the rules are reproduced here under:

Section 111. Confiscation of improperly imported goods, etc. -
The following goods brought from a place outside India shall be liable

to confiscation: -

(m) any goods which do not correspond in respect of value or in any

other particular] with the Entry made under this Act or in the case of
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baggage with the declaration made under saction 77 in respect
thereof, or in the case of goods under trans-shipment, with the
declaration for trans-shipment referred to in the proviso to sub-section

(1) of section 54,

S5 The appellant’s argument that they informed the department for Bill
of Entry No. 4045554 lacks documentary evidence prior to SIIB’s intervention,

weakening their claim of proactive correction. Further, the eppellant has argued
that that the Customs system validated the Bills does not absolve their
responsibility, as Section 17 places the onus on the importer for self-assessment
accuracy. Hence, the goods are liable for confiscation under Section 111(m) due

to the non-declaration of ADD.

5.6 Now I come to the issue regarding the Redemption Fine under
Scction 125 imposed by the Adjudicating authority in the impugned order. The
Adjudicating Authority has ordered for confiscation under Section 111(m) of the
Customs Act, 1962 and given an option to redeem the goods in lieu of
confiscation under the provision of section 125 of the Customs Act, 1962 on
payment of a Redemption Fine of Rs. 9,00,000/- (Rs. Nine lac only). The legal

provision under Scction 125 of the Customs Act, 1962 is as under :-

SECTION 125. Option to pay fine in lieu of confiscation. —

(1) Whenever confiscation of any goods is authorised by this Act, the officer

adjudging it may, in the case of any goods, the impor‘ation or exportation
whereof is prohibited under this Act or under any other law for the time
being in force, and shall, in the case of any other goocdls, give to the owner
of the goods [or, where such owner is not known, the person from whose
possession or custody such goods have been seized,] ar. option to pay in lieu
of confiscation such fine as the said officer thinks fit :

[Provided that where the proceedings are deemed to be ~oncluded under the
proviso to sub-section (2) of section 28 or under clause (i) of sub-section (6)
of that section in respect of the goods which are not prohibited or restricted,
[no such fine shall be imposed] :

Provided further that|, without prejudice to the provisions of the proviso to
sub-section (2) of section 115, suchfne shall not exceed the market price of
the goods confiscated, less in the case of imported goods the duty
chargeable thereon.

[(2) Where any fine in lieu of confiscation of goods is imposed under sub-
section (1), the owner of such goods or the person referred to in sub-section
(1), shall, in addition, be liable to any duty and chargag_nayabie in respect
of such goods.| o

L5
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[(3) Where the fine imposed under sub-section (1) is not paid within a period
of one hundred and twenty days from the date of option given thereunder,
such option shall become void, unless an appeal against such order is
pending.

Explanation. — For removal of doubts, it is hereby declared that in cases
where an order under sub-section (1) has been passed before the date on
which the Finance Bill, 2018 receives the assent of the President and no
appeal is pending against such order as on that date, the option under said
sub-section may be exercised within a period of one hundred and twenty
days from the date on which such assent is received.|
5.7 The above provisions of Section 125 of the Customs Act, 1962
provides for option to pay fine in lieu of confiscation and stipulates that the finc
shall not exceed the market value of the goods confiscated less duty chargeable
thereon. The quantum of redemption fine 1s with in discretion of the adjudicating
authority. Further imposition of redemption fine has been justified by the
adjudicating authority in the impugned order after examining the facts and
circumstances of the case. Hence I find that the redemption fines of Rs.
9,00,000/- imposed by the adjudicating authority as above is legal and proper

and is therefore upheld.

5.8 Now I come to the third issue i.c. imposition of penalty on Appellant
under Section 112(a) (ii) of Customs Act, 1962, I refer to these penal provisions

which are reproduced as under :-

“ 112. Penalty for improper importation of goods, etc- Any person,-

(a) who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section 111,
or abets the doing or omission of such an act, or (b) who acquires possession
of or is in any way concerned in carrying, removing, depositing, harbouring,
keeping, concealing, selling or purchasing, or in any other manner dealing
with any goods which he knows or has reason to believe are liable (o
confiscation under section 111,shall be liable, -

(b) who acquires possession of or is in any way concemned in carrying,
removing, depositing, harbouring, keeping, concealing, selling or purchasing,
or in any other manner dealing with any goods which he knows or has reason
to believe are liable to confiscation under section 111, shall be liable,

(i) in the case of goods in respect of which any prohibition is in force under
this Act or any other law for the time being in force, to a penalty [not exceeding
the value of the goods or five thousand rupees], whichever is the greater;

case of dutiable goods, other than prohibited goods, subject to the
s.0f section 114A, to a penalty not exceeding ten per cent. of the duty

/s
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3.9 In the present case, the appellant has submitted that not mis-
declared any material particulars and there was no mala fide on the part of the
appellant and it was only an inadvertent error and hence penalty is not
imposable merely for lapse of mentioning the notification for levy of ADD in Bills
of Entry in absence of willful intention to evade payment of duty. The appellant
has referred to a decision of the Hon'ble Tribunal in case the Commissioner of
Customs (Import), Mumbai Vs Vidhi Dyestuff Manufacturing Ltd. Reported at
2015 (327) E.L.T. 500 (Tri.-Mumbai) wherein the Tribunal, ‘n an identical case,

has held that imposition of penalty is not warranted in the ‘acts of the case.

5.10 [t is observed that In Vidhi Dyestuff, the Tribunel set aside penalties
where the importer’s error was technical and lacked intent to evade duty. The
casc involved a misclassification without significant financial impact. The
present case differs, as the non-declaration of ADD resulted in substantial duty
differential of Rs. 1,60,65,441/-. The appellant’s status as & Star Export House

implies a higher standard of diligence.

5.11 It is relevant to refer to the observation of the Hon'ble CESTAT,
Mumbai Bench in case of Shipping Corporation of india [2014 (312) E.L.T. 305
(Tri.-Mumbai)| where it is held that :

'6.17... However penalty under Section 112(a) is sustainable as

the said section does not require any mens rea on the part of

the appellants and mere violation of the statutory provisions

would suffice. The decisions of the Hon’ble Apex Court in the case
of Gujarat Travancore Agency v. CIT [(1989) 177 ITR 455 (S.C.)= 1989
(42) E.L.T. 350 (S.C.)] and Chairman, SEBI v. Sriram Mutual Fund &
Anr. [2006-TIOL-72-SC-SEBI] refer and ratio cf the same would

apply...”

Similarly, in case of Imperial Trading LLC [2005 (181) E.L.T. 29 (Tri.-Mumbai)),
it is held that: '

'11. The Commissioner imposed a penalty of Rs. 2.00 lakhs on the
importing firm under Section 112(a) of the Customs Act. The appellant,
M/s. Impex Enterprises, caused the import of goods which are liable

to confiscation under Section 111. Mens rea is not a necessary

ingredient for imposing a penalty under Section 112(a) of the

N e\
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said Act. However, having regard to the circumstances of the case,

we reduce the penalty to Rs. 1.00 lakhs.”

6. In view of the above, I am of the considered view that the penalty
under section 111(a)(ii) of the Customs Act, 1962 is correctly imposed and is
upheld. However, I also consider the submission of the appellant that they have
paid the entire duty , Redemption fine as well as penalty imposed under Section
111(a)(ii) of the said Act with in 30 days of communication of impugned order
dtd. 03.03.2023. It is observed that the goods were given Out of Charge on
10.03.2023 after the appellant paid the entire amount of duty reasscssed on
06.03.2023 by way of DEEC Bond debit and also paid Redemption fine of Rs.
9,00,000/- and penalty of 9,50,000/- as per E-payment challan No. 2043148148
dtd 09.03.2023. In terms of proviso to Section 111(a)(ii) of the Customs, Act,
1962, I find that the appellant has made payment of duty, redemption fine as
well as penalty within 30 days of communication of impugned order dtd.
03.03.2023 and hence eligible for payment of reduced penalty of 25 % of the
penalty determined in the impugned order i.e Rs. 2,37,500/-. Accordingly, |
reduce the penalty amount from Rs. 9,50,000/- to Rs. 2,37,500/- imposed under
Section 111(a) (ii) of the Customs Act, 1962,

il Accordingly, the impugned order dated 03.03.2023 of the adjudicating
authority stands modified to the above mentioned extent only. The appeal filed

by the appellant succeeds to the above extent with consequential relief, if any.

/}\m‘ GUHRTA

Commissioner (Appeals),
Customs, Ahmedabad

F. No. S/49- Ol/CUS/MUN/QOQS/Qﬁ,@g‘ P Date: 27.05.2025

To,

M/s. Scoda Tubes Limited,
Survey No. 1568/ 1569, Kalol Mehsana Highway,
Rajpur, Kadi-382715

Copy to:
The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2, The Pr. Commissioner of Customs, Customs House, Mundra.

The Additional Commissioner of Customs, Custom Housc, Mundra.
4, Guard File.
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