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rrO qft ss Eqd qffi Tq116 TITIT

This copy is granted free of cost for the private use of the perscn to whom it is issued

, 1962 ot q{Tq Tq irdd {@
sfqlqrn.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules ftade
thereunder. ,, : -

efur 3nt6{ q, drrd q qTFq u-qdo{{rttrn qis
ol qRnt o?lt rs a qrq t{5ftfud 6lq-qra ve-s di erfdq :

The revision application should be in such form and shall be verified in such
may be specified in the relevant rules and should be accompani,:d by :

(r.8,1870 rrq d.o

manner as

rrg rf{trR {s

4 copies of this order, bearing Court Fee Stamp of paise fifty onll, in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

sqa 4Rr 3{?tEn {Iq {o 4

4 copies of the Order-in-Original, in addition to relevant docun:ents, if any

5<flerur 3IT 4

4 copies of the Application for Revision

&,UI iliR , 1962 (qqT

sFq rdk, qfis,aw,q-d eitq ffiq ErA & qftd fr ertflq eirdr e fr €. 2ool{svg<1 
", 

o,r,*
5.1seq7-1F'qq (ro EerR crd l, fivr rfi 4q6, 6, t vq fta rfrmn & qqrfrro irorr d.ens.o
qff a cftEi. qfr {-co, qirn rrqT qTGr, drlrrrr qur {s ol rtftr +r F"qg \r{ drc qr ssd 6-c
d d N ots fr sq fr r.2ool- slF qfr qfi' ffiq € rrftro d d qtrs' ar sq fr E.rooo/-
The dupiicate copy of the T R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

) for filing a Revision Application. If the

1

1

2

16)

(a)

(.Gl

(b)

qlrd & qqa{ q ot€ qfr tg s{re{r € €fq-i ol ofi6d qd{s .r{frr A il ts e{rt{ a1 srfr
a1 dr0=s € a q-&i fi eiet erw qfuE/sTff {ft'E (,rfit({ scilEtll, f{f, {rrcrq, ({|\{Ei ftqFTl
ds-{ crrf, r-{ ffi} a] grfiqfq eird{r e-qd o{ soa e.
Under Section 129 DD(1) of the Customs Act, 1962 (as amendetl), in respect of the following
categories of cases, any person aggrieved by this order can pre'er a Revision Application to
The Additional Secretary/Joint Secretary (Revision Applica:.ion), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

qT 3q rrf,dr R{Fr q{ siflt qd } ftS ertfl$a rTm s-drt c qB Ir{ rrr g-rr rkrdr e{FI rR sdrt
Trg qrf, qfi qrir d sdEra cm € E.fr d.
any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such ttestination are short of the
quantity required to be unloaded at that destination.

FTI

r{I{I 129 d (rl (qqT

qr{d EITgKI Btr ET6;I ;i rrq crf,dTdT TFIT qr{d 3T&-rTq R{r{ qt

any goods exported

d *frrd &

/Order relating to

grcI.

(TI)

(c)

3

(o)

(a)

(E)

(b)

(q)

(q)

(d)

prescribed in the Customs Act, 1962 (as amended
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amount of duty and interest demanded, Iine or penalty levied is one lakh rupees or less,

fees as Rs.2O0/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

c-E ti. z +' 3rri-{ qf{d crc-dit'ft' srora Grq crtrd } sw*r t qfr 6ti qfu ss' r{rtsT € e{r6d

{f,qs flirl E} d a dqrutr otRlfr{c 1e62 irt ET{I 12e c (U }. r{dr siC fr.q.-g d
mqr{,tr, i.:*q a-src a-tr ,rF t-Er ol srfie erfYo-rq } scar Frsftfud qa u-t srfie o-q

F{.ae
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

dqgtr, S-fiq s-sn {w. s +fl o-r qfiftq
orfuf,{ur, qfHA-ffqd-d

Customs, Exclse & Servlce Tax Appellate
Trlburral, West Zoaal Bencb

qvfr ritr(, s-gmfr ,r*{, ftre fi {trrcrR gd,

3f{trET, 3r6ErdtqK-3800 1 6
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

2"d Floor, Bahumali Bhavan,

5 dqT{@ srftFq1TJr62 a1 Er{r rze g (6} fr.rrtfl+, dqru@. rtfrlfrqq', 1e62 tDl ET{r 12e

q (1) a t}{dt{ srd-o t qrq prEfrfus {@ €cfl 6 aftl-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of-
(o) qirir rrfi {w- gftr qrq i {I g{FII

rrqr (s 61 rtr'rr qiq cttl Fqq qr sss 6'c d d \rfi. Esr{ Fqg.

where the amount of duty and interest demanded and penalty levied by any ollicer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

'. mpees;

E sqila qrrA i R-6i ffi dqr{-tr srfffi il{ qirrT rrqr {ffi o{tt qrq dfi flrql
'rrqr tls 61 {fi-q qiq f,rc FqS q 3{nrm. d tls-r t[A qqrs fls € rffYfi a d d; qiq 6{n
€cg

(b) where the amount of duty and interest demanded and penalty levied by any offrcer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding frfty lakh rupees, five thousand rupees ;

rr) .qfl-d € swfua qrrd n-qEr ftrS rffHr1o, qlfflfr grr qirrT rrqr {@ sirr qrq dqT cFrErT

rrqr (g of {tEs rrirRr tlrtI F'qq € qltro d d: (g 6$rt tW.
where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than ftfty lakh rupees, ten

thousand rupees

(q) ss qrFa ffie orfurirr +qrql, ffirtq g-6 Flop/. 3rqrdq{, qEi g6 cr {@ (,ti iE fu{14 C t, q rs }' toou.

sI(r ori c{, s6i }-rd iB ft-{r( C t, oftd rsr qlqqr 
I

(d) An appeal against tlds order shall lie before the Tribuoal on payment of loTo of the duty demanded where duty or

duty and penalty are in dispute, or pena.lty, where penalty alone is in disPute

6 tsffi o{ivf{qq o1 EI{r 12e (q) Forf,trrffif, qrf*rrnr i'qqE{ ErTt qd-o ofla-{r qr- (6}
&ftsfo,cqs3ffi6'-s1q-q1
FIA qia S or gm rfr €ea

rto rntqr fi fts qr rrf,ftql"

lt[) 3rfi-f, qr 3{rtdi{ q7 6r
di 

"TEs.

olgrRiefts utffi rrq qqle-{
q-srfrdr & ftq ar{ o{ra-6r + qrq

Under section 129 (a) of the said Act, every application aade before the Appellate Tribunal-

(a) i! an appeat for grant of stay or for rectification of mistake or for 6ny other purPose; or

[b) fo, lestoration of an appe al or a,r application shall be accompanied by a fee of five Hundred rupees.
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Appeal has been filed by Creative Accessories, 2ntl Floor, Plot KH No.

31lMN, Main Road, Bijwasan, Opp PNB Bank ATM, South West Delhi - 110061,

(hereinafter referred to as the AppellantJ in terms of Sectio:r 128 of the Customs

Act, 1962, challenging the Order-in-Original no. MCH/A DC / MK / 96 / 2023-24

dated 28.06.2023 (hereinafter referred to as 'the impugned orderJ passed by the

Additional Commissioner of Customs, Customs House, Mundra (hereinafter

referred to as the 'adjudicating authorityJ.

2. Facts of the case, in brief, are that on the basis of specihc

intelligence gathered by Special Intelligence and Investigation Branch (SIIB),

Custom House, Mundra, 2 Bills of Entry bearing No. 3898080 dated 1O.O5.2021

ard 3977 8O7 dated 17.O5.2O21 filed by M/s Creative Accessories (here-in-after

referred to as "the importer" for the sake of brevity) were put on hold by SIIB

Section. The goods declared by the importer in the Bills of llntry are as under:

Quantity

t2025 DO7

904 GF S

50.o0 tlgs

31 GRS

9400 DOZ

2.1 On examination, it was noticed that major prcportion of the goods

imported were bearing trademarks and logo of various Brands viz. Apple, Vivo,

Samsung, Moto, Lava, Inlinix, Lenovo, Realme, Boat, One [,lus, MI, Oppo etc. It
appeared that goods found during examination are brarrded goods and the

importer, M/s Creative Accessories has attempted to import the goods by way of

gross mis-declaration and undervaluation and without BIS and IpR NOC.

The details of the goods found during examination are as under:

Bill of Entry

& Date

Container

No.
Goods Description

Earphone Assorted

(For Mobile Phone)

Plastic Case for Mobile Phone

PackinB Material

3898080

dated

10.05.2021

TCNU

4235992(40)

Earphone Assorted

(For Mobile Phone)

3977807

dated

L7.O5.202L

TGHU

6912878(40)

Plastic Case for Mobile Phone

Value

(in Rs.)

43L457 .OO

304083.00

5830. s0

220L3.88 '4/

2529s4.00

3s3298.40
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Table A

Goods covered under bill of entry no. 3977aO7 dated 1O.O5.2021 having

container bearing no. TGHU6912A7A $O'l and examined under panchnama

dated 1O.O5. 2O2L I L I "O6.2O2L

,

il

Quantit
y per

ca rto n

in

Pcs/Kgs

Total

Quantit
yin
Pcs/Kgs

Quantit
yof
Ca rtonsGoods found during examination

Sr.

No.

Details/Markin

g mentioned

on the
packaging

10 100 10001 ABR Apple Airpods Pro

100 5005Apple Airpods2

10 100DDK Apple Airpods Pro3

1 600 600AJ KK

Vivo Mobile Battery, Model No.-BK6 (Bulk

Pa cking)4

600 6001

lnfocus Mobile Battery, Model No.-

CA486586G (TURBO 5 PLUS) (Bulk Packing)5 AJKK

1 600 600
Samsun8 Mobile Battery, Model No.-A8

(Bulk Packing)6 AJ KK

6001 600
Vivo Mobile Battery, Model No.-B82 (Bulk

Packing)7 AJKK

600 600A] KK

Vivo Mobile Battery, Model No.-BK3 (Bulk

Packing)

600 6001

Vivo Mobile Battery, Model No.-BK6 (Bulk

Packing)AJ KK

,10 2401 240AJKK

Samsung Mobile Battery, Model No.-

BA013ABY (Bulk Packing)

6001 600K

$'
,^ft

lnfinix Mobile Battery, Model No.-BL 49FX

(Bu lk Packing)#
s001 500

Samsung Mobile Battery, Model No.-EBl

(A215) (Bulk Packing)s 2

lEt
ldl-

1300500
Samsung Mobile Battery, C7 PRO.- (Bulk

Packing)Trds; :/Nrr

800BM4IsABY (M-s1) (Bulk Packing)

Samsung Mobile Battery, Model No.-EB-

2501

MoTO Mobile Battery, Model No.-H60

(Bulk Packing)14

250
Lava Mobile Battery, Model No.-260 (Bulk

Packing)

100
Gionee Mobile Battery, Model No.-F103

(Bulk Packing)

6001 500
SamsunB Mobile Battery, Model No.-M01

(Bulk Packing)15 AJKK

100BGSSoABU (M20) (Bulk Packing)

Samsung Mobile Battery, Model No.-EB-

7001 500
Vivo Mobile Battery, Model No.-BG7 (Bulk

Packing)1b AJKK

200
lnfinix Mobile Battery, Model No.-BL-39X

(Bulk Packing)

300L

Samsung Mobile Battery, Model No.-

BA013ABY (Bulk Packing)AJKK

200
Lava Mobile Battery, Model No.-261 (Bulk

Packing)
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19 AJKK

Samsung Mobile Battery, Model No.-A20

(Bulk Packing)

Samsung Mobile Battery, Model No.-EB-

BG580ABU (M20) (Bulk Packing)

20 AJ KK

Lenovo Mobile Battery, Model No.-81243

(Bulk PackinB)

Gionee Mobile Battery, Model No.-F103

(Bulk Packing)

Lenovo Mobile Battery, Model No.-81242

U\6000) (Bulk Packing)

21 AJKK

Vivo Mobile Battery, Model No.-BHO (Bulk

Packing)

(Bu lk Pack ing)

lnfinix Mobile Battery, Model No.-BL-39JX

22 AJKK EBB M317ABY (M315) (Bu lk Packing)

Samsung Mobile Battery, Model No.-C7

PRO (Bulk Packing)

BA750ABU (A10) (Bulk Packi )

Samsung Mobile Battery, Model No.-EB-

24 AJKK BM2OTABY M30S) (Bulk Packi

Samsung Mobile Battery, Model No.-EB-

fuKK

Samsung Mobile Battery, Model No.-Cg

PRO (Bulk Packing)

26 BRT

Boat Neck Band Earphone, Model- Rockers

555

MYSA

Realme Neck Band Earphone, Model- RM

100

28 VK5

Plastic Mobile Back Cover of Different
Colors

29 BRT

Boat Neck Band Earphone, Model- Rockers

425

30 BRT Realme Buds Air Pro +

31

Realme Neck Band Earphone, Model- youth

Buds 11

32 BRT Boat Airdopes Model -311

33 BRT Realme Pro 4 Bluetooth Ai 5

34 DDK Samsun Wired Ear Phone, Bulk Packi

35 GKP

Boat Neck Band Earphone, Model- Rockers

235

36 GKP

Boat Neck Band Earphone, Model- Rockers

52s

DDK AKG Wired Ear Phone, Bulk packi

38 GKP

Boat Neck Band Earphone, Model- Rockers

425

39 BRT

Boat Neck Band Earphone, Model- Rockers

535

40 No Marking le Plastic Air ds CaseA

4t Jimmy

Plastic Mobile Back Cover of Different
Colors

42 Mittal Samsu Wired Ear Phone , Bulk Packi

43 DDK

Eoat Neck Band Earphone, Model- Rockers

355

44 Sangita Plastic Packin Material for ear hone

18 fuKK

Samsung Mobile Battery, Model No.-88971

M11 Bu lk Packin L

1

500 500

1

1

1,

1

1

20

20

30

10

Ent

3

7

29

18

0

3

9

1

7

2

1

5

9

500

100

s00

100

200

s00

200

500 580

80

500

500 500

500 500

100 2000

100 2000,

1550

,ts
+

46506 r

200 2000

100 .. 700

200 600

100 1000

100 700

1000 s000

200 1800

5800

1000 5000

200

200 1400

1200 3200

1000 L973

200 98000

100 5800

5000

(s3 kss)

45000

1477

Kgs)
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45 Boat wired Ear hone, Model- Rockers 325 5 2000 10000

Goods covered under bill of entry !o. 389aO8O dated 1O.O5.2O21 having

container bearlag no. TCNU4235992 and examined under panchnama dated

2o21 lL4.O6.2O2L

{:-1

.t{

2000 60003UP Realme wired Earphone, Model- R7046

40002 200047 Realme Buds 4 wired Earphone

2000 100005Realme wired Earphone, Model- R5048 UP

4 2000 8000Boat wired Earphone, Model- Rockers 32549 UP

3 2000

Boat wired Earphone, Model- Bass Head

60050 UP

2000 2000UP Realme wired Earphone, Model- R8051

74 1000

Plastic Mobile Back cover of Different

Colors52 Jimmy

920 193 2027113

Plastic Mobile Back Cover of Different

Colors53

128 600 7680054 5R

Plastic Mobile Back Cover of Different

Colors

10001 1000Realme wired Earphone, Model- R9055 UP

208025

11

2

1

s00

600

700

300

Plastic Mobile Back Cover of Different

Colors56 SRS

s76Total

o.

\
Quantity
per

carton
in

Pcs/Kgs

Total
quantity

in

PcslKgs

Quantity
of
Cartons

Goods found during examination
\t"it.7rur.ring
.iif ntioned on

Jt te packaging

100 2300
Realme True Wireless Buds, Model-

TWS.R 11
1 GKP

100 1000Boat Airdopes Ear Buds Model -441OUM2

5005 100OUM

1000 2200022Oppo Wired EarphoneOUM4

9 1000Samsung Wired Earphone5 OUM

1000 20000Realme Wired EarphoneOUM6

1900019 1000Vivo Wired Earphone7 OUM

1000 1000010Mi wired Earphone8 OUM

100010
Boat Neck Band Earphone, Model-

Rockerz 365
9 Mysha

100 340034
Realme Plus Bass Neck Band

Earphone
SHM10

1300
Boat Plus Heavy Bass Sport Neck

Band Earphone
11

1000 3000030Boat wired Earphone, Model- 365SHM72

1000010 1000Realme wired Earphone, Model- 82013

1000010 1000Realme wired Earphone, Rockerz14 SHM

130013 100
Boat Neck Band Earphone, Model-

BO-1
15 SHM
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6000

1

14000

23

10

Realme Buds Q

9000

20

100

13 100SHM

SHM



1-7 JLX
Boat Neck Band Earphone, Model-

Rockerz 525

18 vKz
Plastic Mobile Back Cover of
Different Colors

19 KNNU
Realme Neck Band Earphone,

ModeI. BASS

20 Sangita
Boat Neck Band Earphone, Model- B

240

27 Sa ng ita
Realme Neck Band Earphone,

Model- R 700

22 SAWAN
Realme Neck Band Earphone,

Model- R 700

23 Sawan Boat Plus Sport Neck Band Earphone

24 SSM One Plus Buds TWS

25 KNNU
Realme Neck Band Earphone,

ModeF R 700

26
Boat Neck Band Earphone, Model- B

240
KNNU

)'7 KNNU Boat Plus Sport Neck Band Earphone

KNNU
Realme Neck Band Earphone,

Model- BASS

29 VKM
Plastic Mobile Back Cover of
Different Colors

30 IK
Boat Neck Band Earphone, Model-

Rockerz 345

31 IK
ONE PLUS 1208T Neck Band

Earphone

32 IK

33 7L3
Plastic Mobile Back Cover of
Different Colors

34 773
Plastic Mobile Back Cover of
Different Colors

35 773
Plastic Mobile Back Cover of
Different Colors

36
Plastic Mobile Back Cover of
Different Colors

37 Apple Mobile Battery, Model No-5S

Punit Apple Mobile Battery, Model No-SE

39 Punit

40
Apple Mobile Battery, Model No-SE

20

47 Punit
Apple Mobile Battery, Model No-11

Pro Max

42 Punit
Apple Mobile Battery, Model No-11
Pro Max

43 Punit

44 Punit Apple Mobile 8attery, Model No-64

45 Punit Apple Mobile Battery, Model No-11

46 Apple Mobile Batte ry, Model No-8G

Punit

48 Punit

Apple Mobile Batte ry, Model No-6G

Apple Mobile Batte ry, Model No-XR

49 Punit Apple Mobile Battery, Model No-7G

16 SHM
Realme Neck Band Earphone,

Model- BU-1

OIA No. MLIN-CU STM-000-APP-l 2l-25-26

9 100 900

10

74

10

10

9

2

44

5

5

2

8

5

t;2

:;1

I,1

:0

1

1

1

1

1,

1

2000

648 5832

200 400

100 4400

1000

1.00 1400

100 1000

100 1000

100 500

100 500

100 500

100 200

1000 8000

200 2000

200

200 1oob

620

890 4s390

920

500 s00

270

55 55

55 55

55 55

460 460

150 150

2000 2000

105 105

260 260

2t60 2760

1600 1600
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200

10010

5

28

1.0

1000

Realme Neck Band Earphone,

Model- Buds 11

38440

500 25500

27600

Punit

270
Apple Mobile Battery, Model No-11
pro

Punit

Apple Mobile Battery, Model No-XS

MAX L

L

:L

Punit
:L

47

30 30

1



Apple Mobile Battery, Model No-7P

OIA No. MUN-CUSTM-000- APP - 121 -25 -26

700 7001

3iq)

50 Punit

2.2 It appeared that goods found under both the Bills of Entry i.e

3977807 dated 17.05.2021 and 3898080 dated 10.05.2021 were grossly mis-

declared, highly undervalued and also major portion of the goods are

counterfeit/fake or copied mobile accessories of various brands such as Apple,

boat, Real me, Samsung and vivo etc. thereby contravened the various provisions

of Customs Act, 1962 and also Intellectual Property Rights of the right holder

read with notilication no. 5l/2010-customs(NT) dated 3O.06.2010.

2.3 It appeared that the goods found during the examination of both the

bills of entry no. 3977aO7 dated 17.05.2021 and 3898080 dated 10.05.2021

were grossly undervalued and to ascertain the actual value of the goods,

valuation was carried out by searching the similar/identical goods from E-

commerce website and the data of the similar/identical goods for

mporaneous import were checked from NIDB website. The goods were

on the basis NIDB date and DRI alert and 4O% of the value of goods shown

mmerce website.
*

rl
,l

L.

'"-. i..-

2.4 The goods found during the examination of Bill of Entry no. 3898080

dated 10.05.2021 valued Rs 3,12,07,363/- and Bill of Entry No. 3977807 dated

17.O5.2O21 valued at Rs. 4,16,76,4961-were seized vide seizure memo dated

28.07.2021 under section I 10(1) of the Customs Act, 1962.

2.5 During the course of investigation, statements of different persons

involved in the case were recorded and following facts emerged-

of Customs

Page 9 of 31

1 230 230Punit Apple Mobile Battery, Model No-8P51

Apple Mobile Battery, Model No-6SP L 170 L7052 Punit

1 1, 65553 Punit Apple Mobile Battery, Model No-6P

140Apple Mobile Battery, Model No-XS 140Punit

1 130 13055 Punit Apple Mobile Battery, Model No-sG

t20 720Punit Apple Mobile Battery, Model No-XR 156

Total 615

Value of goodsContalner no.Bill of entry/ BL No.'"Sr.

No.

4,16,76,4961-TGHU6912878 (40)1 3977 aO7 dated 17.05.2O2 1

s,72,O7 ,363.4 l-TCNU4235992 (4OJ2 3898080 dated 10^05.202 1

a A letter was written to the Additional Commissioner

154
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(Preventive), New Custom House, Near IGI Airport 8a Air Cargo complex,

New Delhi- 1 10037 for search/verification at the .rremise of Customs

broker M/s Sark Enterprises and M/s Creative Accessories, and to

withdraw incriminating documents, however on searr:h, no firm named as

M/s Creative Accessories, found on the address i.e. 2nd Floor, Plot KH.

311 MIN MAI Bijwasan, Opp. PNB Bank ATM, New Delhi-110061.

Shri. Rajan Arora employee of M/s Sark Enterprrises in his stated

intimated that he issued tax invoices to the name of M/s GND Cargo

Movers H.No. 190/5, Part M, Sector-S, Gurgaon, Haryana. Shri Narender

Narula is the owner of the lirm and Shri Prince Rana is his employee.

2.7 Further, M/s React India private Limited having address at
Corporate office, 4&5, Ist Floor, Augusta point, Sector 53, rjs.r*..- l22OO2,

Haryana, Authorised Representative, Samsung India vidr: their mail dated

21.03.2022 stated that the products of Samsung are counterfeit/fake. Further,

M/s vivo India vide their letter dated 20.05.2o22 also staterl that the products

Page 10 of 31

o From the Whatsapp chat between M/s. Sark Enterprises and Shri Prince

Rana it was found that the Custom Duty has been pa:.d through M/s GND

Cargo Movers and Shri Prince Rana sent AD Code, S ignature verification

and letter heads of M/s Creative Overseas to M/s Sark Enterprises. He

also edited/corrected the details of Cartons in invoices and packing list,

provided KYC and looked after all work of documentation i.e providing of

documents, details to CHA, tracking of contairrers, Custom d"t;| I ".
payments, Payment/DO Charges to Shipping lines ett:. ,, ., , - .. 

--' 
I .

"'"'-,ii..1=.':';.'

2.6 l,etters dated 28.06.2021 were written to the Right holders of'V+riJu; i:,. 
_ 

.

brands such as Apple, Boat and Realme etc. to examine tte goods and info.rm . _ 

j.'

about the authenticit5r of the products and to veri$r whet-her there is any violation

of IPR rules which comes under provisions of the Intellectual property Rights

(Imported goods), Enforcement Rules, 2007. The representLtives of the various

right holders inspected the goods and provided an inspr:ction report dated

31.08.2021 on behalf of Imagine Marketing private Limitt:d in the matter of

suspension of goods bearing the mark of brands such as Boat, Apple & Realme.

As per their letter, it was confirmed that all the products of Boat, Apple and

Realme are fake and found to be in violation of the intellectual property rights of

the right holder.
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declared are counterfeitlfake. From the report of all the right holders i.e Boat,

Apple, Realme, Samsung, Vivo etc. it appeared that the products covered under

the Bills of Entry No. 3898080 dated 10.05.2021 and 3977807 dated 17.O5.2O21

are fake or counterfeit and in violation of the intellectual property rights

(Imported goods) Enforcement rules, 2007. Further, despite various reminders,

no representatives from M/s Oppo India and M/s One Plus came to examine the

goods.

2.8 Further, in completing the on-going investigation statements of Sh.

Ketan Sood an authorized person on behalf of Sh' Bijendra, proprietor of M/s

Creative Accessories was recorded on 19.O7.2021, statement of Shri Narendra

Narula, Proprietor of M/s GND Cargo Movers was recorded on O1.L2.2O21 and

statement of Sh. Memon Juned salim, authorized representative of M/ s creative

Accessories was recorded on L2.O1.2O22 and as detailed in the Show Cause

Notice.

2.9 On completion of investigation, Show Cause Notice (SCN) bearing

no. F.No. S/43-O3/Inv.-Creative/SIIBC/C}JM/21-22 dated 26.07.2022 was

issued to the noticees including appellant proposing as to why:

(3{q? ir1

"l 1. e un-declared goods i.e. counterfeit products of various brands viz

g, Apple, Boat, Realme, vivo etc. and the declared goods i.e.

ectronics and mobile accessories without any brands'

trademark/ logo, imported vide Bills of entry no. 3898O80 dated

10.05.2021 re-valued at Rs 3,12,07,3631- and 3977807 dated

77.O5.2021 re-valued at Rs 4,16,76,4961- totaling to Rs

7,28,83,859 l- which were seized vide Seizure Memo dated

28.07.2022 should not be confiscated under Section 111(d), Section

111(i), Section 111(l) & Section lll(m), and Section 119 of the

Customs Act, 1962 read with Intellectual Property Rights (Imported

Goods) Enforcement Rules, 2007'

s
(r.

\- $g qfl-si

Page 11 of 31
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ll Penalty should not be imposed on them, for their acts of commission

and omission discussed here in above under Section 112(a)(i), Section

114AA and Section 117 of the Customs Act, 1962.

2.lO SCN was also issued to the Customs Broker I\,I/s Sark Enterprises

as to why penalty under Section 112(a)(i) and Section 117 of the Customs Act,

1962 should not be imposed upon them.

2.Ll SCN was also to Shri Narendra Narula, Proprietor of M/s GND Cargo

Movers, the forwarder, who was actively. involved &, conniving in the

misdeclaration as to why penalty under Section 112(a)(i) and Section 117 of the

Customs Act, 1962 should not be imposed upon him.

2.12 The above SCN was adjudicated by the ad.ludicating authority

wherein she ordered as under :-

(i) She ordered for absolute confiscation of the urr-declared goods

counterfeit products of various brands viz. Sarnsung, Apple, BgSt; 1_". ..^,

Realme, vivo etc. and the declared goods i.e. electronics and rn6tiile i,r... 'r'

accessories without any brands' trademark/logo, imported 
"ia.,girri;li.i:i:], ,.

of entry no. 3898080 dated 10.05.2021 re-valued at Rs 3,12,07,S&)., 
't"",,'-'..'

.. :: ...' --

and 3977807 dated 17.05.2021 re-valued a1 Rs 4,16,76,496/.'::::..,'-.."

totaling to Rs 7,28,83,859/- under Section 11f (d), Section 111(1),

Section 111 (i), Section 111(m), and Section 119 of the Customs Act,

1962 read with Intellectuat Property Rights (Imported Goods)

Enforcement Rules, 2007 and ordered for destruction within three

months from the receipt of this order. She also or.dered M/s Creative

Accessories to pay the destruction charges; and ensure no

environmental pollution and degradation o:curs during the

destruction.

(ii) She imposed penalty of Rs. 10,00,000/- (Rupees Ten Lakh only)

under section 112 (a) (i) and Rs. S,OO,OOO/- (Rupees Five Lakh only)

under section 1 14AA of Customs Act, 1962 on im;torter M/s Creative

Accessories.

(iii) She imposed penalty of Rs. 10,00,O0O/- (Rupees Ten Lakh only)

Page 12 of 31
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under section ll2 lal (i) of Customs Act, 1962 on Shri Narendra

Narula, however she did not impose any penalty under section 117 of

Customs Act, 1962.

(iv)She imposed penalty of Rs. 2,OO,OOO I - (Rupees TWo Lakh only) under

section 112 (a) (i) of Customs Act, L962 on CB M/s Sark Enterprises

however I do not impose any penalty under section 117 of Customs

Act, 1962

3.1 The adjudicating authority has failed to consider the provisions of

the Customs Act, 1962 and the provisions of Intellectual property Rights

(lmported Goods) Enforcement Rules, 2007 and has grossly erred in holding that

the goods of different brands had been concealed and further observing that the

since the goods imported by the appellant are imported without IPR NOC from

and thus, deserves to be set aside in interest ofjustice.

3.2 The adjudicating authority has failed to place on records that as to

how their was a violation of Intellectual Property Rights (Imported Goods)

Enforcement Rules, 2007 and in absence of any such findings, the entire order

is ex facie bad in law and as such the same is required to be set aside as being

illegal and passed without considering the facts on record. The appellant has

submitted that the first and foremost portion of the allegation related to violation

of Intellectual Property Rights (Imported Goods) Enforcement Rules, 2007 is

itself incorrect and has been erroneously applied in the instant case. The

appellant has submitted that the investigation or the learned adjudicating

authority have nowhere pointed out that how there is violation of Intellectual

Property Rights (Imported Goods) Enforcement Rules, 2007, especially, when the

efo

ellanTh
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Right Holders, thereby the appellant had infringed the intellectual propertye
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3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

;I
,l:
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goods imported by the appellant do not fall under the provisions of Intellectual

Property Rights (lmported Goods) Enforcement Rules, 200? .

3.3 On perusai of the products on internet, it is observed that the goods

alleged to be violating the intellectual property right,s (Imported Goods)

Enforcerhent Rules, 2007 can never be claimed by the right holders of different

brands to be fake or counterfeit and were in violation of the intellectual Property

Rights (Imported Goods) Enforcement Rules, 2007 in v:ew of the following

submissions.

The analysis of the products information available on the intemet

was undertaken by the appellant. From the internet, it is observed

that there are no such goods available on inte.:net which are made

and marketed by the company. Thus, the gooCs can never be said

to be fake or counterfeit and import of the said goods have resulted

in violation of the Intellectual Property Righ:s (Imported Goods)

Enforcement Rules, 2007.

Though the investigation has received conhrm,rtion from S

and Vivo, however, those letters have not been provided, so as

enable the appellants to

communications.

make submiss ions on the idid

Except Samsung and Vivo, none of the trand owners have

responded to the communications made b.g the investigation

related to violation of the Intellectual propery Rights (lmported

Goods) Enforcement Rules, 2OO7. The appellant has submitted

that in absence of any such communication, the investigation or

the learned adjudicating authority has not made any attempt to

corroborate any evidence which could substantiate that there was

any violation of the Intellectual Property Rights (Imported Goods)

Enforcement Rules, 2007. In absence of any such evidence, the

entire allegations have been made on assumptions and

presumptions. The adjudicating authorit5r has also reiterated the

allegations in her findings.

All the parties who have been considered in tht: present matter as

right holders have nowhere initiated any e,ction against the
Page 14 of 31
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appellant for violation of the Intellectua-l Property Rights (Imported

Goods) Enforcement Rules, 2OO7 . Considering the above

submissions, it is the humble submission that all the above

submissions, point out that the allegations made against the

appellant company are baseless and as such the sarne are required

to be discarded at the time of deciding the present appeal.

Considering the above submissions and evidences placed with the

appeal memorandum point out that there was no violation of the

Intellectual Property Rights (Imported Goods) Enforcement Rules,

2OO7 and as such the premises of the demand, on the basis of

which allegations have been made against the appellant for

violation of tJle Intellectual Property Rights (lmported Goods)

Enforcement Rules, 2007 do not suwive and as such the order of

absolute confiscation of the goods holding such goods as

counterfeit products of various brands v2. Samsung, Apple, Boat

etc. are not a part of the RUD. Thus, making it difficult to

understand as to how the right holders were affected by the import

of such goods, especially when they had failed to provide the details

of registration of their products which were similar to the products

imported by the appellant and as to how the said goods could be

considered as counterfeit goods.

t3{

/
/ry

d

i!-', \
\.1;,r\

3.4 The investigation has at para 4.1. of the impugned show cause

notice examined the valuation aspect of the goods imported by the appellant

under the impugned Bill of Entries. The investigation has observed that the

valuation of both the Bills of Entry was carried out by searching the similar /
identical goods from E-Commerce website and the data of the similar / identical

goods for contemporaneous import were checked from NIDB website. The goods

were valued on the basis of NIDB data and DRI alert and 4Oo/o of the value of

goods shown in e-commerce website. Further, the investigation has at pata 4.2

of the impugrred SCN observed that as per the workings done using the NIDB,

E-Commerce websites such as Indiamart, Amazon, Flipkart etc. in terms of

brand model specilications or data for similar type of goods, the approx. Value

of the goods found during the examination for both the bills of Entries appeared

to be Rs. 3,12,O7,363.4 and Rs. 4,16,76,4961-

Page 15 of 31
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3.5 The provisions of valuation of imported goods are contained in

Section 14(1) of the Customs Act, 1962. The provisions cf Section 14(1) of the

Customs Act, L962 are reproduced below :

SECTION [14. Valuation of goods. 
- 

(1) For the purposes of the Atstom.s

Tariff Act, 1975 (51 of 1975), or ang otherlauforthe time being inforce, the

ualue of tle imported goods and export goods shall be the transaction ualue

of such goods, that is to sag, the pice actuallg paid or payable for the goods

wLrcn sold for export to India for deliuery at tfu: time and place of

importation, or as the case mag be, for export from Iniia for deliuery at the

time and place of exportation, uhere the buger and seller of tte goods are

not related and pice is tle sole consideration for tfu sale subject to such

otler conditions as mag be specified in tle rales made in this behalf :

Prouided that such transaction ualue in the case of |mported goods shall

include, in addition to tle pice as aforesaid, anA amcunt paid or pagable

for costs and seruices, including commissions and bn>kerage, engineeing,

design work, rogalties and. license feeg costs of trans,cortation to the place

of importation, insurance, loading, unloading and handling charges to the..

extent and in th.e manner specified in tle rules made t this behalf :

Prouid.ed further that the ntles made in this behalf may prouide for,-

0 tle ciranm.stances in uhichthe buger and tte seller slnU be abddr:A'
to be related;

(it) the manner of determination of ualue in respect cf goods uthen tlrcre

is no sale, or the buger and tle seller are related, or price is not the sole

considerotion for the sale or in any other case;

(iil tle manner of acceptance or rejection of uahte d.eclared bg the

importer or exporter, as the case may be, where tle proper officer has reason

to doubt the truth or accuracA of such ualue, and detennination of ualue for
ttre purposes of this section :

Prouided also that such pice shall be calanlated uith t eference to the rate

of exchange as in force on th.e date on uhich a bitl oJ. entry i.s presented

under section 46, or a shipping bill of export, as the case mag be, is
presented under section 50.

Page 15 of 31



3.6 The entire case satisfies the conditions of Section 14(1) in as much

as the department has not been able to rebut the transaction value in as much

as the appellant had produced the commercial invoice and filed the Bill of entry

by including the cost and services as provided in first proviso to Section 14(1) of

the Customs Act, 1962. The appellant has submitted that the only aspect that

has been applied by the Department to reject the declared value is by relying on

the letters received from the so called right holders who have nowhere initiated

any action against the appellant for violation ofthe Intellectual Property Rights

(lmported Goods) Enforcement Rules, 2007, which itself reflects that the letters

received from them was only a eye wash exercise and relying on the NIDB data.

The appellant has submitted t.Ilat the investigation has at para 3.7 of the

impugned show cause notice observed that during the course of investigation,

the valuation of the goods for both the bills of entries were carried out by

searching the similar /identical goods from E-commerce website and the data

of similar / identical goods for contemporaneous import from NIDB website.

The appellant has submitted that the investigation has committed a grave error

by mechanistically reaching to the conclusion to undertaking valuation from the

E-Commerce website and NIDB data, which is not permitted under the Customs

law. Thus, the entire action undertaken by tJle investigating officers is in excess

the delegated responsibilities bestowed upon them in as much as the
1a,,"1.i

gating proper officer had at no point of time informed the appellants as to

doubted the truth or accuracy of the value declared by the appellant

e to what reasons they doubted the transaction value declared by the

3F.
t and in absence of the any doubt, how could the declared value be

1SCarded by the assessing officer.

3.7 The proper officer had enhanced the value without following the

provisions of Rule 12 of Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007, thus, making their action in this case as completely illegal

and arbitrary and as such the same do not have any relevance in the instant

case. The appellant in support of the submissions, reproduce the provisions of

Rule 12 of Customs Valuation (Determination of Value of Imported Goods) Rules,

2OO7. Th:e provisions of RuIe 12 of the reads as under :

12. Rejection of declared ualue. -
(1)When the proper olffcer has redson to doubt the truth or accuracg

oJ the aalue declared ln relatlon to ang lmported goods, he mag ask

the lmporter of such goods to furalsh Jurther infonnatlon including

Page 17 of 31
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documents or other euld,ence and tt, afier rece'httng such lurther
lnfortnation, or in the absence of a response of sucl,. importer, tLe proper

officer still has reasonable doubt about the truth or accuracy of the ualue so

declared, it shall be deemed that tLrc transaction uatue of such imported

goods cannot be determined under the proui.rsions of sub-rule (1) of rule 3.

(2) At tle request of an importer, the proper officer, slnll intimate the

importer in writing ttrc grounds for doubting the trut,\ or accuracg of the

ualue declared in relation to goods imported by such in porter and prouid"e a

reasonable opportunitg of being teard, before taking a final deci.sion under

sub-rule (1).

Dxplanation.-(1) For the remoual of doubts, it is hereby declared that.-

(i) This rule by itself does not prouide a metlnd for detetnination of ualue, it
prouides a mechanism and procedure for rejection of declared ualue in cases

uhere tlere is reasonable doubt that the declared ualuz does not represent

the transoction ualue; uhere tle declared ualue is rejected., tte ualue shall

be detennined bg proceeding seqtentiallg in acardancz with rules 4 to 9.

l

(ii) The declared uolue shall be accepted. toh-ere the propzr officer is satfsfed
. .,'.]

about the truth and ocalraca of the d.eclared ualue afie; the said. enquiry it ,

consultation uith the importers.

(iii) The proper officer shall haue the powers to raise doubts on the truth or
accuraca of tte declared ualue based on certain reasons which may includ.e

-(a) the significantlg higler uarue at uhich identicar or similar goods

imported at or about the same time in comparable quantiries in a comparable

comme rcial transaction were assessed ;

(b) the sale inuolues an abnormal discount or abno,.rnal reduction from
tte ordinary competitive price;

(c) the sale inuolues special discounts limited to exclusiue agents;

(d) tle misdeclaration of goods in parameters srrch as desciption,

Etolitg , qtantitg , country of orrgin, gear of manufachne or production;

(e) the non declaration of parameters such

specification s that haue releuance to ualue;

brand, grade,2S

Page 18 of 31
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(fl the fraudulent or manipulated doatments.

3.8 In view of the above rule, the transaction price declared can be

rejected in terms of Rule 12 of the said Valuation Rules, 2OO7, w}ren the proper

officer of Customs has reason to doubt the truth or accuracy of the value

declared and if even after the importer furnishes further information/documents

or other evidence, tJre proper officer is not satisfled and has reasonable doubts

about the value declared. An Explanation to Rule 12 clarifies that this rule does

not, as such, provide a method for determination of value, and that it merely

provides a mechanism and procedure for rejection of declared value in certain

cases. It also clarifies that where the proper officer is satisfied after consultation

with the importer, the declared value shall be accepted. This Explanation also

gives certain illustrative reasons that could form the basis for doubting the truth

of accuracy of the declared value.

3.9 In the instant case, the investigating offrcer had never asked the

appellant to furnish further information including documents or other evidence,

thus, in absence of any such action on the part of the proper officer, it has to be

nstrued that the proper officer had no reason to doubt the truth or accuracy
,T

value declared in relation to any imported goods. Thus, the value declared

appellant was required to be accepted. The appellant has submitted the

tion therefore committed a grave error in discarding the value without

a plausible reason or following procedure prescribed under Rule 12 of the

Customs Valuation Rules, 2007 and the process of discarding the transaction

3.11 It is a settled legal position that that enhancement of value merely

on the basis of NIDB (National Import Database) data without any other

independent evidence is not acceptable. The appellant wishes to rely on the

following judgments annexed with this synopsis, in support of their submissions

r$

*
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va-lue and description of the goods declared by the appellant. The process of

gross violation of improper manner of discarding the transaction value declared

by the appellant did not stop there in as much as the learned adjudicating

authority also accepted the illogical and illegal methodolory of discarding the

transaction value declared by the appellant. Thus, tJre learned adjudicating

authority also conducted a grave error in discarding the transaction value

declared by the appellant.

li'
t:
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In 'Topsia Estates Priuate Limited u. Comm:ssioner of Customs

(lmport- Seaport), CLennai' - o1 J T.799 (Tri.-Chennai), the

Tribunal held that it is settled that declared ualue cannot be enhanced

merelg on basis of NIDB data. The uah)e of imptgned goods uaies

uidelg on ba.sis of qualitg, sizc, etc., and sam,z goods accepted bg

Department at Kolkata port. 'Special ciranmstances' for rejecting

assessable ualue is statutoilg prescibed in Customs Valuation

(Determination of Value of Imported Goods) ,?ules, 2O07 and in

absence of such exeptions, mandatory for CY:;toms to accept pice

actudllA paid as assessable ualue. TIE enlnntcement of ualue of

impugned goods on basis of NIDB data i.s set aside as not acceptable.

In 'Omex International u. Commissioner of Custonts, New Delhi' - 2015

(328) E.L.T. 579 (Tri.-Del.), the Tribunal held that for determining the

ualue of old, used and obsolete models of goods NIDB data is not

releuant. No tuto consignments of second hand g,tods are comporable

as ualue of ang such consignment is to depend utr-on th.e condition and

usage of the said goods. As imported models obsolete, profit margin

is nominal if ang. As per Section 14 of Custcm.s Act, 1962 Oi,n 
-=._actually paid or pagable is transaction ualue uhere seller and bUger .\:-l- 1"

are not related persons. There is no allegation of foreign supptier ahd.",..;t., 
.

appellont being related person. As per Rule 72 o/ Customsr. :-l -f/
Valuation (Detennlnatlon o:f Vo'lue of Imported. Goods/ Ru les,

2OO7, reJectlon of declared oalue 7s onlg tttqulry bg proper

otffcer and afier gtvtng reasonoble oppordtitltg to be ghrcn to

lmporter of betng heard, .l\Io such lnqulry ls done ln thls case.

Pagment of dutg u)as on enhanced ualued bg im.oorter under protest

to auoid detention and demunage charges onlg. f'h.e enhancement of
transaction ualue on the bo.si-s of NIDB data and in absence of
euidence of incorectness of declared ualue is not sustainable.

Judgment of Hon'ble CESTAT, Principal Bench, Ne-w Dethi in tLe case

of Modern Manufachrers us. Commissioner of Cu:;toms, Neru Delhi as

reported at 2O18 (363) E.L.T. 1020 (Tri. - Del.).

Page 20 of 31
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Judgment of Hon'ble CESTAT, Mumbai Bench in the case of KRYFS

Pouer Components Ltd. us. Commissioner of Customs, Nhaua Sleua

as reported at 2021 (375) E.L.T. 417 (Tri. - Mumbai|

Judgment of Hon'ble CESTAT, Mumbai Bench in the case of Gorua

Enterpise us. Commissioner of Customs (Imports), Nhoua Sheua as

reported at 2018 (362) E.L.T. 134 Fn. - Mumbai).

VI Judgment of Hon'ble CESTAT, Chennai Bench in ttte ca-se of Sai

Exports us. Commissi oner of Custom,s, Titticoin as reported at 2O19

(370) E.L.T. 398 (Tri. - Chennai).

3.12 Considering the above submissions, the appellant have made a detailed

submission in the foregoing paragraphs which establishes that the allegation of

violation of intellectual Property Rights (Imported Goods) Enforcement Rules,

2OO7 and undervaluation has been alteged against the appellant firm without

considering the evidences and wrong application of legal provisions of the

Customs Act, 1962 and hence both the above allegations are not sustainable

the appellant prays that the demand related to allegation of violation of

Property Rights (lmported Goods) Enforcement Rules, 2007 and

d uation has been alleged against the appellant firm may be set aside in

t of justice.

Section 1 1 1 . Confiscation of improperlg imported goods, etc..

Ttw foltowing goods brought from a place outside India shall

be liable for confiscation :-

(a) to (c) .........

(d) ang goods uhich are imported or attempted to be imported

or are brought within the Indian anstoms u)aters for the

purpose of being imported, contrary to ang prohibition imposed

bg or under this Act or ang other laut for tlrc time being in force;

(e) to (h)
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3.13 It has been alleged that the goods imported by the appellant are

liable for confiscation under the provisions of Section 111(d), (i), (l) and (m) of the

Customs Act, 1962. The provisions of Section 111(d), (i), (l) and (m) of the

Customs Act, 1962 are reproduced below:

E
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(i) ang dutiable or prohibited goods found conceoled in ang

manner in ang package either before or afier tfu: unloading

tLereof;

A)to (k)

0 anU dutiable or prohibited goods uthich are not included or

are in excess of tlnse included in tte entry made under this

Ac| or in the case of baggage in the declaration ntade under

section 77;

(m) any goods which do not correspond in respect of ualue or

in ang otler partiantar with the entry mad.e und"er tjtis Act or in

the case of baggage uith tLe declaration made under section

77 in respect tlrcreof, or in the case of goods

under transshipment, uith th_e declaration

for transshipments referred to in tle prouiso to suL-section (1)

of section 54;

(n)

,':1

The appellant has submitted that it may kindly be appreciated itf{q,, -,., 
,

provisions of Section 1 1 1(d) of the Customs Act, ..1962 
deal with tfrt*- i., ','

importation of goods, which are contrary to any prohibition ..mposed by or under
this Act or any other law for the time being in force. The appellant says and

submit that in the present case the appellant has not impc,rted any goods that ..

were contrary to any prohibition imposed by or under this ,\ct or any other law

for the time being in force. The appellant has submitted that they have in the
foregoing made a detailed submission which establishes thar. the goods imported
by them were not in violation of intellectual property Rights (Imported Goods)

Enforcement Rules, 20o7. The provisions of section 111(d) of the act ibid will
not be applicable in the instance case. The appellant furtht:r says and submits
that due to the above submissions provisions of Section I 1 f i) of the act ibid will
also not be applicable in the instant case.

3.15 The appellant has further submitted that the provisions of section
111(l) of the Act ibid can be made applicable in the cases where any dutiable or
prohibited goods which are not included or are in excess of those included in the
entry made under this Act, or in the case of baggage in the decraration made
under section 77. Tl,e appelrant has submitted that the investigation or the
learned adjudicating authority have not at a single point succeeded in
establishing that the goods imported by the appellant were e,ither counterfeit or
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undervalued and in such a scenario it is difficult to understand that how the

provisions of Section 1 11(l) of the Customs Act, 1962 can be made applicable in

the instant case.

3.17 Considering the above submissions, the allegations and proposals

made by the investigation for conliscation of goods imported by the appellant

and confirmed by the adjudicating authority during the adjudication proceedings

are illogical and without any evidence and as such are required to be discarded

during the appellate proceedings.

The investigation has wrongly proposed the imposition of penalty on

llant under Section 112(a)(i) of the Customs Act, 1962 and 1 14AA of the

and thereafter the leamed adjudicating authority has imposed the

n the appellant under the 112(a)(i) and 114AA of the Act ibid without

I

ty
I

erlng the facts of the case and thereafter improper and illogical application,l

of the above provisions have been made on the appellant and as such the

imposition of the penalty on tl.e appellant is illogical, arbitrary and as such the

same is required to be set aside in interest of justice. The appellant has

submitted that the provisions of section 1 12(a)(i) of the customs Act, 1962 reads

as under :

772. Ang person,-

who, in relation to ang goods, does or omits to do ang act uthich act o

omission rttould render such goods liable to conf,scation under sectio

111, or abek the doing or omission of such an act, or

(b uho acquires possession of or is in ang uag concerned m caffamg,

remouing, depositing, harbouing, keeping, concealing' selling o

rchasing, or in any other manner dealing rttith any goods ttthich
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3.16 The appellant has further submitted that Section 1 1 1(m) of the

Customs Act, 1962 are also not applicable in the instant case as the provisions

of Section 1 1 1(m) are applicable in cases where imported goods do not

correspond in respect of value or in any other particular with the entr5r made

under this Act or in the case of baggage with the declaration made under section

77 in respect thereof. The appellant has submitted that the premises in the basis

of which the allegation has been made on the appellant company do not stand

in the present case as the entire allegation has been made on assumptions and

presumptions and as such the same is not sustainable.
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shall be liable,-

=9

(, in the case of goods in respect of uthich ang prohibttion is in force under

this Act or any other lau for the time being in force, to a penaltg JZ[nol

exceeding the ualue of tle goods or fiue thnusand rupeesl, uthicheuer is

tLe greater;

3.19 The appellant has submitted that from the clain reading of the

provisions of Section 112(a)(i) of the Customs Act, 1962 can be made applicable

in cases where any person who, in relation to any goods, does or omits to do any

act which act or omission would render such goods liable to confiscation under

section 111, or abets the doing or omission of such an act shall be liable in the

case ofgoods in respect of which any prohibition is in force rrnder this Act or any

other law for the time being in force, to a penalty [not exceeding the value of the

goods or five thousand rupeesl, whichever is the greater.

' ri r'--
3.2O The appellant has submitted that the appellant at the time ol$,,- -- ,\
filing of bill of Entry had declared t]le goods which were men [ioned in trre invoi'#.,,-1._$..-,

The above facts have never been disputed by the investigation nor any allegAtialB''iL:. 'ii
has been made to that effect that the appellant had not dr:clared th. good".4i\ ; . 

I

reflected in the invoice nor there has been any allegation th.lt the appellant had-'' 
:'t--' ' '

shown a value of the imported goods which was not in conso:rance with the value

shown in the invoice and purchase documents received by the appellant.

3.21 rhe basis of imposition of penalty on the appellemt has arisen in the
instant case only due to the reason that the investigation ha<l made an allegation

which pointed out that there was violation of intellecttral property Rights
(Imported Goods) Enforcement Rules, 2007. The appellant in view of the above
submissions have succeeded in establishing that the alleg,etions made by the
investigation were baseless and without any evidences and as such no case of
violation of intellectual property Rights (lmported Goods) llnforcement Rules,
2oo7 could have ever been made against them. Even the so called right holders
or the investigation made an attempt to inform the respecti.ze Department that
there was violation of intelectual property Rights (Imported (ioods) Enforcement
Rules, 2007 by the appellant on account of import of the subject goods. The
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knouts or ltas reason to belieue are liable to confu;catton under

111,
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appellant has submitted that until t]le right holders have not made any

application against tJle appellant for violation of intellectual Property Rights

(lmported Goods) Enforcement Rules, 2007 and when the enforcement of

respective departments functioning under the intellectual Property Rights

(Imported Goods) Enforcement Rules, 2007, have not initiated any action against

the appellant, till that time, the allegation that the import of the goods by the

appellant had resulted in violation of intellectual Property Rights (Imported

Goods) Enforcement Rules, 2OO7 becomes absolutely baseless, illogical and

without authority of law and as such the said allegation or lindings against the

appellant are not proper and as such the same are required to be discarded in

interest of justice.

3.22 When such type of allegations are made by the investigations

without any legal backing then in such case, the allegations for violation of

intellectual Property Rights (Imported Goods) Enforcement Rules, 2OO7 against

the appellants do not survive and are therefore required to be set aside with a

direction against the officers and the adjudicating authority for their

irresponsible behaviour against the appellant, which has resulted the appellant

tsc)6, se his business only because ofthe inappropriate action on the part of the

ting agency and the leamed adjudicating authority.

When it is established that there is no violation of the intellectual

Rights (Imported Goods) Enforcement Rules, 2007, then in such a case,

it cannot be held that the appellant had imported goods on which there was a

prohibition and as such the imposition of penalty on the appellant is not only

illogical and illegal and as such is required to be set aside in interest ofjustice'

3.24 The penalty under Section l l4AA of the Customs Act, 1962 can be

imposed in cases if a person knowingly or intentionally makes, signs or uses, or

causes to be made, signed or used, any declaralion, statement or document

which is false or incorrect in any material particular, in the transaction of any

business for the purpose of the Customs Act, 1962, shall be liable to a penalty

not exceeding five times the value of goods. The investigation has nowhere

alleged nor the leamed adjudicating authority has given his lindings that the

appellant in the instant case had frled any document knowingly or intentionally

made, signed or used, or caused to be made, signed or used, any declaration,

statement or document which had been false or incorrect in any material

particular and in absence any such lindings the imposition of penalty under
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Section 1 14AA of the Act ibid is highly misplaced and deserves to be set aside in

interest of justice. The appellant has further submitted thrrt the penalty under

Section 1l4AA of the Act ibid can be imposed on a person who knowingly or

intentionally submit a document which is false or incorrer;t, thus, the penalty

under Section 114AA of the Act ibid is illogical, non-speaking and without any

provisions of law and as such the same is required to be se - aside.

3.26 Considering all the above submissions, the app,:llant has submitted

that the entire OIO confirming the absolute confiscation of goods under Section

1 I 1(d), (1), (i) and (m) of the Customs Act, 1962 alongwith proposal of imposition

of penalty under Section 112(a)(i) Section 114AA of the Cus[oms Act, 1962 is ex

facie, illogical and bad in law and appellant therefore, prays to set aside the OIO

in interest of justice, by holding the goods imported by the appellant in the

present case as not liable for absolute confiscation and inrmediately releasing

the goods to the appellant with consequential relief.

Personal hearing was granted to the AppellzLnt on 17.06.2025,

following the principles of natural justice wherein shri Anil, Gidwani, Advocafig, . ._.

appeared for the hearing and he re-iterated the submission made at the time of

4

filing the appeal. t
{
1;\

5. I have carefully gone through the case record s, impugned order

passed by the Additional Commissioner of Customs, Customs House, Mundra
and the defense put forth by the Appellant in their appeal.

5.1 on going through the materiar on record, I {ind t.:rat following issues

required to be decided in the present appeals which are as fc,llows:

(i) Whether the adjudicating authority correctly re-determined tl,re

assessable value of the imported goods and whether the findings of
mis-declaration and undervaluation are sustainatrle.

(ii) whether the order of the adjudicating auth,rity for absolute

conliscation of goods under Section 111(d),111(0, l l10), 1 1 1(m), and
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119 of the Customs Act, 1962, read with the Intellectual Property

Rights (Imported Goods) Enforcement Rules, 2007, is legally

sustainable or otherwise.

(iii) Whether imposition of penalty on the appellant under Section

112(aX0 and Section 114AA of the Customs Act, 1962 is legal and

proper or otherwise.

5.2 The adjudicating authority's finding of undervaluation is based on

specilic intelligence, detailed investigation, and comparison with NIDB data and

e-commerce website prices. The SCN itself lists the declared values, and the

investigation re-valued them significantly higher based on "workings of the NIDB,

E-commerce websites". While the Appellant questioned the RUDs, the OIO

explicitly states that the goods were "undervalued and accordingly the goods

were valued on the basis NIDB data and DRI alert and 40% of the value of goods

shown in e-commerce website."

5.3 The Hon'ble Supreme Court in Commissioner of Customs, Bangalore

v. Toyota Kirloskar Motor Pvt. Ltd. l2OO7 (213) E.L.T. 4 (S.C.)l has held that if

the transaction value is found to be not genuine, the Customs authorities are

justified in rejecting it and resorting to other valuation methods. The reliance on

(3rc? DB data and other contemporaneous import data is a permissible method

r the Customs Valuation Rules, 2007, particularly under Rule 9 (Residual

M ) when other methods are not applicable due to evidence of fraud or mis-

d ation. The Appellant's citations, such as Modern Manufacturers or KRYFS

J, -\,: r Components, typically involve situations where NIDB data was relied upon

solely without other corroborative evidence or where there was no finding of

wilful mis-declaration or suppression. In the present case, the undervaluation is

coupled with strong findings of mis-declaration of branded goods as generic and

IPR infringement, which provides strong grounds for doubting the transaction

value and resorting to best judgment assessment. In view of the same, the re-

determination of value by the adjudicating authority is justified.

5.4 The detailed tables in the impugned order comparing the declared

description with the brands found during examination (Apple, Samsung, Vivo,

etc.) clearly support the finding of mis-declaration. The investigation specifically

ks and logos of various brands,revealed that goods found were bearing trad
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which were not declared in the Bills of Entry. This constitutes a clear mis-

declaration of description.

5.5 The linding of mis-declaration of description and undervaluation

directly attracts Section 111(m) of the Customs Act, 1962, which makes goods

liable for confiscation if their value or description has been mis-declared. More

importantly, the goods were found to be counterfeit/fake and in violation of

Intellectual Property Rights. The impugned order states theLt inspection reports

from right holders (Apple, Boat, Realme, Samsung, Vivo) confirmed that the

products were fake. The Intellectual Property Rights (Imported Goods)

Enforcement Rules, 2OO7, specifically provide for the sustr€nsion of clearance

and eventual conliscation of goods infringing IPR. Rule 7 allows suspension if
goods appear to be infringing, and Rule 1 1 states that if the Assistant or Deputy

commissioner of customs is satisfied that the goods are infringing, they shall be

liable to confiscation under Section lll(d) of the customs Act. section 111(d)

makes goods liable to confiscation if imported contrary to any prohibition

imposed under the customs Act or any other law. Infringerrrent of IpR is a form-

of prohibition. , ,i
\

5.6 Therefore, the confiscation under Section I I I (d, and f f f (m) f[3
justilied. Further it is observed that goods of different branrls were found to bel-.. :" '

'.\'- ' . -
concealed during the examination . Hence Section 1l l(i) read with section 119;*
which deals with confiscation of goods used for concealing smuggled goods is

rightly invoked by the adjudicating authority given the rlature of the mis-

declaration and intent to evade duty. It is also observed th:Lt goods of different

brands were not as per the entry made by the appellant and accordingly the

provisions of section 111(1) are also attracted and justified in the facts and

circumstance of the case.

5.7 The imposition of penalties is a direct conseq,ence of the goods

being liable for confiscation and the proven mis-declaration and IpR

infringement.

Section 112(a)(i): This section provides for a penalty ()n any person who

does or omits to do any act that would render goods liable to conflscation.
Since the goods were found to be mis-declared, undervalued, and IpR
infringing (rendering them liable to confiscation unde:: Section 111), the
Appellant, by their actions, has clearly attracted this pr:nalty. The penalty
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under Section 112 is not dependent on mens rea in all cases, but even if

it were, the extensive findings of mis-declaration and IPR infringement

indicate a deliberate act.

Section 114AA: This section imposes a penalt5r for false declaration or

documents. It applies when a person "knowingly or intentionally makes,

signs or uses, or causes to be made, signed or used, any declaration,

statement or document which is false or incorrect in any material

particular." The findings of mis-declaration of description (generic for

branded goods) and undervaluation of goods, as evidenced by the

investigation and re-valuation, clearly point to false and incorrect

declarations.

a

5.8 The Appellant's claim of no mens rea is rebutted by the nature of

the allegations and lindings. The systemic undervaluation and mis-declaration

of branded goods as generic, along with the linding of being a "dummy or fake"

entity, strongly suggest a deliberate attempt to evade duties and infringe IPR.

5.9 The Appellant has contended that the SCN was defective as the

ence has not been placed on record" and that copies of letters to right

rucial to provide

Appellant's representative failed to avail opportunities for personal hearing.

5.lO The SCN provides details of the Bills of Entry, goods description,

reasons for putting on hold, examination findings, IPR issues, undervaluation,

and sections contravened. This constitutes a sufficiently detailed scN to apprise

the Appellant of the charges against them. The lindings in the impugned order

are based on investigations that included statements from various persons and

inspection reports, which forms the basis for the conclusions drawn. The

Appellant's argument that "no representation was received from Oppo India and

One PIus" does not invalidate the findings for other major brands that did

conlirm infringement. Therefore, the arguments regarding a defective SCN or

violation of natural justice are not sustainable in this case, particularly given the

opportunity for submission and hearing offered.
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the noticee for effective defense, the impugned order's detailed

shows that the adjudicating authority did consider the Appellant's

submissions regarding these points. The order also records that the
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6. In view of the detailed discussions and findir.gs above, I find no

infirmity in the impugned order passed by the adjudicating authority. The

findings of mis-declaration, undervaluation, and IPR infringement are well-

supported by the facts on record and are in consonancg with the relevant

provisions of the Customs Act, 1962, and the Intellectual Property Rights

(lmported Good!). Enforcement Rules, 2007, as well as established legal

precedents. The Appellant's grounds of appeal are found to be without merit.

7. In exercise of the powers conferred under Section 128A of the

Customs Act, 1962,1 pass the following order:

(i) I hereby uphold the re-determination of the ass,:ssable value of the

imported goods at <7,28,83,a59/-.

(ii) I hereby uphold the absolute confiscation of the inrported goods under

Section 111(d), 111(i), 111(l), 111(m), and 119 of the Customs Act,

1962, read with Intellectual Property Rights (Imported Goods)

Enforcement Rules, 2007.

(iii) I hereby uphold the imposition of penalry of {11,0O,000/- (Rupees

Ten Lakh Only) on M/s. Creative Accessories untler Section 112(a)(i)

of the Customs Act, 1962.

(iv) I hereby uphold the imposition of penalty of {5,00,000/- (Rupees

Lakh Only) on M/s. Creative Accessories under Section 114AA o

tu
qI

'ht* f

Customs Act, 1962. IE

8. Consequently, tl.e appeal liled by M/s. Creative Acr:essories is here

rejected.

ii

I
PrA)

Comnrissioner (Appeals),

Customs, Ahmedabad

F. No. S/49- 1 |2ICUS/MUN, ror"-*r, 
U
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Date: 1O.O7.2025
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By Registered post A.D/E-Mail

To,

M/s. Creative Accessories,

2nd floor, plot KH No. 3l1MN,
Main road, Bijsawan, Opp. PNB Bank, ATM,

South West Delhi-1 10061.

Copy-to:

j./ fn Chief Commissioner of Customs, Ahmedabad zone, Custom House,

Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Mundra.

3. The Additional Commissioner of Customs, Custom House, Mundra.

4. Guard File.
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