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ction 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
categories ofcases, any person aggrieved by this order can prefer a Revision

Application to The Additional secretary/Joint secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament street, New Delhi within 3 months fromlhe
date of communication of the order.

ro erd re ta n t

Under Se

following

(6)

(a) any goods imported on baggage

o,+6+
qilkccr-f+

(b)
in a conveyance for importation into India, but which are not unloadedany goods loaded

(rI)

(.) ack as provided in Chapter X of Customs Act, L962 and the rules made

, 1962 3{UIr{X

Payment of drawb
thereunder

3

ication should be in such form and shall be verified in such rnanner as
may be specilied in the relevant rules and should be accompanied by :

The revision appl

(iD.
A

(a)

(tq

copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
rescribed under Schedule 1 item 6 of the Court Fee Act, 187O.

4

4
p

(b) e Order-in-Original, in addition to relevant documents, if any4 copies of th

(T)

(c)

4

(s) , 1962&ful

(d)

ie fi rfe

fe fee

Th ud lica e oc fo h Te 6R hC lana1 evlp d Cen n a ne ot fvp R 2S o0 up ym two(R pees
unH redd nlo 00 01ro RS Ru oS en tho Su oand n ASv pee Che SEa thde euov
eH da fo to eh rr Ce el St Se n Se fo anures d Mi cS eellan ousp e bMS e n e efeth

SCre r eb d lt Che Su C) s]TI CA 69 2 ASp Revi 10S n c1i a n If th10 epp
oam nu of du dan n (l er tS ed am dn de fin oe r ne alty ev1ed oS en akh rup ty espe
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Ss{fiT{Fqm-dfu{drqr
qr{@3fff+qq 1e62 dlum 12e g (1) }o{rffirf$.g.-:
t$qffo,@.rrfil-o-tq}wc@

e mentioned under item 2 above, any person aggrieved
der Section 129 A(1]rof the Customs Act, t962 ln form
and Service Tax Appetlate Tribunal at the following

In respect of cases other than thes
by this order can file an appeal un,
C.A.-3 before lhe Customs, Excise
address:

2TItiTI

ustoms, Excise & Service Tax Appellate
Tribunal, W€st Zonal Bench
c
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at their place of destination in India or so much of the quantity of such goods as has not
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ttT,BIdrKIqrC-3 8 0 016

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(ir'
)

(") where the amount of duty and interest demanded and penalty levied by any ofhcer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand.
rupees;

(tI
) ffi;rrrqdvrwqq

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand mpees ;

a-ccfs-dr{tr5q(t

accttrsEr€FcGqf Y6-mfr ;({r69lr{s.qq.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(g)

(d)

Eq3nt{bB'd-g3rB'owr}-qtqi 10% +rqm-{icr{,

r o z orerqGqq,q6iir{f,6sBErade, 3{{mqrqrqrn I

An appeal against this order shall lie before the Tribunal on payrncnt of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

ql{sb

6 tsiFT 12 e (g) - (o')

+o .rrfro,-grsr
rrgl 3fftfrrn
Under section 129 (a) of the said ,tct, every application made before the Appellate
Tribunal-

(a) in arr appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

undred rupees.
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ORDER IN-APPEAL

Shri Sandeep Kumar Patel, S/o Shri Nathu Lal Patel, 21O, Laxmipura

Chhani Teh Kherwara, Udaipur, Rajasthan-313804 (hereinafter referred to

as "the appellant") has filed the present appeal in terms of Section 128 of

the Customs Act, 1962 against Order in Original No.

i 8 5 /ADC/ SRY / O 86A I HQ I 2025-26 dated 19. 12.202 5 (hereinafter referred

to as "the impugned order") passed by the Additional Commissioner,

Customs, Ahmedabad, (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, facts of the case are that, on the basis of specific

intelligence received by the Air Intelligence Unit (AIU) officers, the

appellant, holding Indian Passport No. X2754591, arrived from Kuwait to

Sardar Vallabhbhai Patel International Airport (SVPIA), Ahmedabad by

Indigo Airlines Flight No. 6E-1244 on O4.O4.2O25, was intercepted by AlU

officers at the Arrival Hall of SVPIA, Ahmedabad that he was carrying gold

in any form. The AIU officer asks him if he has anything to declare to the

Customs, in reply to which he denies. The AIU offi.cers scan all his baggage

of the appellant in the X-Ray baggage scanning machine, which is installed

near Green Channel at Arrival Hall, Terminal 2, SVPI Airport, Ahmedabad

and decided to check his baggage thoroughly. On scanning of white

Carton, some dark black coloured image is seen on the X-Ray Screen,

indicating that there might be some Gold items in the carton. Therefore,

the said carton was opened and items inside the bags are checked

thoroughly. During the checking of white Carton, 02 gold cut bars wrapped

in transparent pollthene which is further found to be concealed in Nivea

Cream box.

2.1 The Government Approved Valuer, Shri Kartikey Vasantrai Soni

confirms that the said 02 Gold Cut Bars are made of pure gold having

purity 999.O/24kt. He vide certificate No. O22/2025-26 dated 04.O4.2025

certified that the O2 Gold Cut Bars recovered from the appellant weighipg. "..
160.550 grams is having purity 999.0 l24kt, havtng Market Value of ..., . :,

Rs.74,94,72U- and Tariff Value of Rs.13,68,117l-. The value of thesq ggld: :- .

items was calculated as per the Notification No. 1Z /2O2l-Customs (N,T..[. 
' 

-.- 
,., ,

dated 28.03.2025 (gotd) and Notification No. 22 /2O24-Customs (N.T.) dated- ",,.,-i:;. 
..'

O4.O4.2O25 (exchange rate).

2.2 The AIU officer informs the panchas as wefl as the appellant that
02 Gold cut Bars having purity of 999.o/24kt recovered from the appellant

are attempted to be smuggled to India with intent to evade pal,rnent of
customs duty which is a clear violation of the provisions of customs Act,

s/49-3 84/CUS/AHD I 202 5 -26 Page 4 of 29
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1962. Thus, on a reasonable belief that the aforesaid 02 Gold cut Bars are

being attempted to be smuggled by the appellant and are liable for

confiscation as per the provisions of Customs Act, 1962; hence, the

aforesaid 02 Gold Cut Bars are being piaced under Seizure Memo dated

04.o4.2025.

2.3 Statement of the appellant was recorded on O4.O4.2O25 under

Section 108 of the Customs Act, 1962, wherein he, inter-alia, stated that

he went to Kuwait on 14.10.2024 from SVPI Airport, Ahmedabad. He was

working as POP D6cor labour in Kuwait for last 09 years. On being asked

for his ticket booking from Kuwait to Ahmedabad, he stated that his tickets

from Kuwait to Ahmedabad were booked by his younger brother who is

living & working in Kuwait a POP Decor labour. Hc has perused the

Panchnama dated 04.04.2025 drawn at Arrival Hali of 'l'erminal-2 of SVPI

Airport, Ahmedabad and stated that he was present during the entire

course of the said panchnama and he agreed with the contents of the said

Panchnama. On being asked about purchased 02 Gold Cut Bars which

were recovered during the Panchnama proceeding on O4.O4.2O25 at SVPI

Airport, Ahmedabad, he stated that he has carried O2 Gold Cut Bars which

wrapped in transparent plastic cover further concealed in Nivea Cream

kept in white carton carried by him, when he arrived at Terminalll of SVPI

Airport Ahmedabad from Kuwait vide Indigo flight No. 6E-1244, ort

O4.O4.2O25. He did this to evade payment of customs duty without

declaring the same to the customs and illicitly clcar the same through

Green Channel. On being asked about purchase of 02 Gold Cut Bars found

from his possession, he stated that his younger brother Shri Rahul Patel

who residing in Kuwait since last 03 years has purchased the 02 Gold Cut

Bars and concealed in Nivea C.ream box and hand over to him. On being

asked about to whom the consignment of Gold supposed to be handover

after reached Ahmedabad Airport, he stated that the consignment of Gold

supposed to be handover to his brother's wife who is residing with him.

e further, stated that he has travelled to Kuwait for 07 times, but this is: r.-

{.:
l!:

S

st time when he carried gold to India and he never indulged in any

smuggling activity in the past

2.4 The appellant had attempted to smuggle/improperly import Gold

i.e. O2 Gold Cut Bars weighing 160.550 grams having purity 999.0 /24Kt.

which wrapped in transparent plastic cover further concealed in Nivea

Cream kept in white carton carriqd by the appellant having Market Value

of Rs. 14,94,721/- ard Tariff Value of Rs. 13,68, 117 l-, with a deliberate

intention to evade the pal,rnent of customs duty and fraudulently

circumventing the restrictions and prohibitions imposed under the

&Eqd\
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Customs Act L962 and other allied Acts, Rules and Regulations. The

appellant had knowingly and intentionaliy smuggled the said gold which

wrapped in transparent plastic cover further concealed in Nivea Cream

kept in white carton carried by the appellant on his arrival from Kuwait to

SVPI Airport, Ahmedabad, by Indigo Airlines Flight No. 6E-1244 dated

O4.O4.2O25 at Terminal-2, SVPIA Ahmedabad on O4.O4.2O25 with an

intent to clear it illicitly to evade payment of the Customs duty. Therefore,

the improperly imported gold by the appellant, by way of wrapped in

transparent plastic cover further concealed in Nivea Cream kept in white

carton carried by him and without declaring it to the Customs on arrival in

India cannot be treated as bonafide household goods or personal effects.

The appellant has thus contravened the Foreign Trade Policy 2015-2O and

Section 11(1) of the Foreign Trade (Development and Regulation) Act, 1992

read with Section 3(2) and 3(3) of the Foreign Trade (Development and

Regulation) Act, 7992, as amended. By not declaring the gold wrapped in

transparent plastic cover further concealed in Nivea Cream kept in white

carton carried by him, which included dutiable and prohibited goods to the

proper officer of the Customs has contravened Section 77 of tbe Customs

Act, 7962 read with Regulation 3 of Customs Baggage Declaration

Regulations, 2O 13.

2.5 The improperly imported/smuggled gold by the appellant, wrapped

in transparent plastic cover further concealed in Nivea Cream kept in white

carton carried by him before arriving from Kuwait to SVPI Airport,

Ahmedabad, by Indigo Airlines Flight No. 6E-1244 dated O4.O4.2O25 at

Terminal -2, SVPIA Ahmedabad on O4.O4.2O25, for the purpose of the

smuggling without declaring it to the Customs is thus liable for

confiscation under Section I I 1(d), 1 1 1(1) and 111(m) read with Section 2

(22), (33), (39) of the Customs Act, 1962 and further read in conjunction

with Section 11(3) of Customs Act, 1962. The appellant, by the 
"b::r, _

described acts of omission/commission arrd for abetment hasfiiave '

rendered themselves liable to penalty under Section 112 of Customs Att, :

7962. As per Section 123 of Customs Act 1962, the burden of pro*li.rg thet.'i !

the said Gold items totally weighing 160.550 grams which wrapped in . ...

- ....,,;
transparent plastic cover further concealed in Nivea Cream kept in white' -

carton carried by the appellant who arrived from Kuwait to SVpI Airport,

Ahmedabad, by Indigo Airlines Flight No. 6E-t244 dated 04.04.2025 at

Terminal -2, SVPIA Ahmedabad on O4.O4.2O25 are not smuggled goods, is

upon the appellant.

2.6 A Show Cause Notice was issued to the appellant proposing for

confiscation of 02 (Two) Gold Cut Bars weighing 160.550 grams having

s/49-3 84/CUS/AH D I 202 5 -26 Page 6 of 29



2.7 The Adjudicating authoritSr, vide the impugned order, has ordered

for absolute confiscation of 02 (Two) Gold cut Bars weighing 160.s5o

grams having purity 999.0/24Kt. lnaving Market Value of Rs.14,94,721/-

and Tariff Value of Rs.13,68,1t7 /-, wnder the provision of Section 111(d),

111(1) and 111(m) of the Customs Act, 1962. The adjudicating authority

has also imposed penalty of Rs. 3,75,000/- on the appellant under Section

1 t2 (a)(i) and 1 12(b)(i) of the Customs Act, t962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on payment of redemption

Iine, and if the goods are prohibited he has a discretion to either

release the goods on paJ,.ment of redemption line or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authorit5r are not applicable in the facts and circumstances of the

$

,<t .?

i:1

(ill *
a

case.

A reading of Paras of the iindings of the adjudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applylng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

the goods were "prohibited". Though not admitting, even if for a

moment it is presumed that the goods in question were prohibited,

the Ld. Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P. Sinnasamy in CMA No.1638

of 2008, before the Hon High Court of Madras decided on 23

August, 2O16.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concealed the gold in

this case, all of which are erroneous findings as discussed above.

3iil

s/49-3 84iCUS/AHD I 20Zs -26 Page 7 of 29

purity 999.0 /24Kt. l.avi..g Market Value of Rs.t4,g4,Z2U _ and Tariff
Value of Rs.13,68,177f -, recovered from the appellant and placed under
seizure under Panchnama Proceedings dated o4.o4.2o2s and seizure

Memo Order dated 04.04.2025, under the provision of Section 1 1 1(d),

111(1) and 111(m) of the Customs Act, 1962 and for imposition of penalty

upon the appellant under Section 112 of the Customs Act, L962.
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Taking into consideration these erroneor-ls findings, the Ld

Adjudicating Authority has got biased and decided that the gold in

question should bc absolutely confiscated and penalty imposed.

There arc plethora of Judgements both for and against the release

of gold serzed in Customs Cases. A combined reading of a-11 the

cases with specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the profi1e of the person involved, the goods in

question may- become "Prohibited" which are otherwise not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretron has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In thrs connection, following case laws are submitted relied

upon by the zrppellant: -

(i) Yakub Ibrahim Yousuf 2O1l (263\ ELT-685 (Tri. Mum) and

subsequently 20 I 4 -TIOL-27 7-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 (91) ELT 277 (AP\;

(iii) V.P. I-Iamid vs Commrssioner of Customs, 199a(73) ELT 425

(Tri);

(i") '1. Elavarasan vs Commissioner of Customs (Airport) Chennai

2o11 lt'.66\ trLT 167 (Mad);

(v) Union of Indra Vs Dhanak M. Ramji 2OO9 (248) ELT 127

(Bom); upheld by Hon. Supreme Court vide its judgement dated 08-

03-2010, reported in 2010 (252l, DLT A102 (SC)

("i) A. RajJ<umari vs CC (Chennai) 2015 (321), ELT 540 (Tri-

Chennai); This case was also affirmed by the Hon. Apex Court vide

201s (321) Er-TA207 (SC).

It is also submitted that impugned goods are not prohibited for use

by the societlr at large and release of the same will not cause to 1lg , ,

socjety and it s import and / or redemption would not be dangerous

or dctrimenllll to heallh. welfare or morals of the people, in"any: '.

circumstanccs. 
.

There is a ca1:ena of cases where the orders of absolute confiscatio. h,,,-1,,

were successlully challenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act ).962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219) ELT 435

2. P.Sinnaswamy vs CC Chennai 2OO7 (22O\ ELT 308

3. M.Arumugam vs CC Thiruchirapally 2OO7 (22O) EW 3Il



4. Krishna Kumari vs CC Chennai 2008 (229) ELT 222.

Following are the list of latest revision authority's ordcrs relied upon by

the appellant:

1. order No: 58/2020-CUS(wz)/ASRA/MUMBAI,

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad

ShabbirTaherallyUdaipurwala

3. Order No: 6ll2O2O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O in c/a Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 126/2O2O CUS(WZ)/ASRA/MUMBAI,

O7.O8.2O2O h c/a Commissioner, Customs, Ahmedabad

Hemant Kumar.

DT.

v/s

DT.

V/S

DT.

v/s

c'la:'l

5. Order No: 123-124l2O2O-CUS(WZ)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369lr E.L.T. 1677(G.O. I) in c/a Ashok Kumar Verma.

7. Order No: 1Ol2Ol9 CUS(WZ)/ASRA/MUMBAI, DT'

30.Og.2O2l in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8. Order No. 243 &' 244/2022 CUS(WZ)/ASRA/MUMBAI, DT

24.OA.2O22 in c/a (1) PradipSevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

9. OIA No. AHD-CUSTM-000-APP-445-23-24 dated 19'O2'2O24

In c/a Ms. Monika Bharatbhai Prajapati V/s' Additional

Commissioner of Customs Ahmedabad. (Eligible passenger granted

re-export).

10 OIA No. AHD-CUSTM-OOO-APP-477-23-24 Dated 1r'O3'2024

ln c/a Ms. Gita Yashvantkum ar Zlnzwwadia V/s Additional

Commissioner of Customs Ahmedabad. (Gold Case granted RF, PP)'

11 OIA No. AHD-CUSTM-000-APP-260-23-24 Dated 23'rO'2023

ln c/a Ms. Truptiben Solanki V/s. Additional Commissioner of

Customs Ahmedabad. (Eligrble passenger granted re-export)'

I st

i

.r
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t2 Order No 6t /2O2O-CUS(WZ)/ASRA/MUMBAI dated

21.O5.2O2O in c/a Commissioner, Customs, Ahmedabad v/s
Basheer Mohammed Mansuri. (Eligible passenger granted re-

export).

13 Order No: s8/2020-CUS(WZ)/ASRA/MUMBAI

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad

Shabbir Taherally Udaipurwala. (Eligible passenger granted

export) .

DT.

v/s

re-

14 Order No. 4O4 &" 4OS|2O23 CUS(WZ)/ASRA/MUMBAI DT

30.03.2023 in c/a (1) Huzefa Khuzem mamuwala (2) Shabbir

Raniiwala V/s. Pr. Commissioner of Customs, Ahmedabad.

(lngenious Concealment Socks and Trouser pockets Case granted

Re-Export & RF, PP).

16 Order No. 284/2022 CUS(WZ)/ASRA/MUMBAT DT
O4.1O.2O22 in c/a Prakash Gurbani V/s. pr. Commissioner of
Customs, Ahmedabad. (Ingenious Concealment Case Re_Export,

granted RF, PP),

17 Order no: 28r/2O22-CUS (wZ)/ASRA/MUMBAT/DATED.

26.09.2022 IN C/A pr. Commissioner of Customs, CSI Airport
Mumbai v/s Ms. Bina Sanjay Chokshi (2 pieces of crude Gold
Bangles i75.0O grams Concealed Re-Export Nee Case granted RF,

PP)

18 Order no: 389/2O23-CUS (WZ)/ASRA/MUMBAI/ DATED.

29.03.2023 IN C/A pr. Commissioner of Customs (Appeals), ,_
Mumbai Zone-lll v/s Ms. Ruby paul Vincent Chettiar ("rua. Aa'6 

rl',,

Chain 2O0.0O grams Concealed Re-Export Nee Case granted Rh", pp,),ir 
l

6s/2o23-cus (WZ)/ASRA/MUMBAT/ DATED:
C/A Pr. Commissioner of Customs, CSI Air;drt..

Mumbai v/s Ms. Jahida Bano (2 crude Gold Bangles and 4 gold
Bangles total weighing 304.00 grams Concealed Re_Export Nee

Case granted RF, pp)

79 Order no

30.01.2023 IN

20 Order

16.72.2022

no: 4O2/2122-CUS (wz)/ASRA/MUMBAT/DATED.

IN C/A Pr. Commissioner of Customs, CSI Airport

s/49-3 84/CUS/AH D I 202 5 _26

15 Order No. 287 /2022 CUS(WZ)/ASRA/MUMBAT DT

1O.1O.2O22 in c/a Upletawa_la Mohammed Fahad Akhtar V/s. pr.

Commissioner of Customs, Ahmedabad. (Ingenious Concealment

Case granted Re-Export on RF, pp).
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aa

Mumbai v/s Mr. Taheri (1 cute Pieces of crude/raw Goid Bar

195.00 grams Concealed Re-Export Nee Case granted RF, PP)

o Coming to the penaities imposed it may be stated that since the

goods in question were not prohibited, the penalty under section

112 (a) and (b) of Customs Act 1962 could not have been more than

the duty involved which in this case is Rs. 3,75,0OO/- on the

appellant.

. The appellant finally prayed to quash and sct aside the impugned

order in so far as the absolute confiscation is concerned and in so

far as the pena-lties under section 1 I 2 Cusl oms Act is concerned.

The appellant also requested for re-export of the impugned gold.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

Ol.Ol.2026 on behalf of the appellant. Hc reiterated the submissions made

in the appeal memorandum. The advocate during personal hearing

requested for release and re-export of impugned gold and also relied upon

the case laws mentioned in the grounds of appeal.

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of 02 (TWo) Gold Cut Bars weighing 160.550 grams having purity

gg9.O/24Kt. having Market Value of Rs.14,94,72U - and Tariff Value

of Rs.13,68,ll7 /-, wttJnout giving option for redemption under

Section 125(1) of Customs Act, 1962, in the facts and circumstances

of the case, is legal and proper or otherwise;

,.;
.,J (b) Whether the quantum of penalty amounting to Rs'

3,75,OOO /- imposed on the appetlant, undcr Section I 12(a)(i) &

112(b)(i) of the Customs Act, 1962, in the facts and circumstances of

the case, is legal and proper or othcrwise.

6. It is observed that on the basis of specilic intelligence received by

the Air Intelligence Unit (AIU) officers, the appellant, holding Indian

PassportNo.X2T545gl,arrivedfromKuwaittoSardarVallabhbhaiPatel

InternationalAirport(SVPIA),AhmedabadbyIndigoAirlinesFlightNo.6E-
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1244 on O4.O4.2O25, was intercepted by AIU officers at the Arrival Hajl of

SVPIA, Ahmedabad that he was carrying gold in any form. The AIU officer

asks him if he has anything to declare to the Customs, in reply to which he

denies. The AIU officers scan all his baggage of the appellant in the X-Ray

baggage scanning machine, which is installed near Green Channel at

Arrival Hall, Terminal 2, SVPI Airport, Ahmedabad and decided to check

his baggage thoroughly. On scanning of white Carton, some dark black

coloured image is seen on the X-Ray Screen, indicating that there might be

some Gold items in the carton. Therefore, the said carton was opened and

items inside the bags are checked thoroughly. During the checking of white

Carton, 02 gold cut bars wrapped in transparent polythene which is
further found to be concealed in Nivea Cream box. The Government

Approved Valuer, Shri Kartikey Vasantrai Soni confirms that the said 02

Gold Cut Bars are made of pure gold having purity 999.0/24kt. He vide

certificate No. 022/2025-26 dated O4.O4.2O25 certified that the 02 Gold

Cut Bars recovered from the appellant weighing 160.550 grams is having

purity 999.0/24kt, having Market Value of Rs.l4,94,Z2U - and Tariff Value

of Rs.13,68, 117/-. Tt:e appellant did not declare the said gold before

Customs with an intention to escape pa5ment of duty. These facts have

also been confirmed in the statement of the appellant recorded under

Section 108 of the Customs Act, 1962 on the same day. There is no

disputing the facts that the appellant had not declared possession of gold

at the time of his arrival in India. Thereby, he has violated the provisions of
Section 77 of the Customs Act, 1962 read with Regulation 3 of the

Customs Baggage Declaration Regulations, 20 13. These facts are not

disputed.

6.1 I find that it is undisputed that the appellant had not declared the

seized gold to the Customs on his arrival in India. Further, in his
statement, the appellant had admitted the knowledge, possession, carriage,

non-declaration and recovery of the seized gold. The appellant had, in his
confessional statement, accepted the fact of non-declaration of gold h,ef6G..,,, .

Customs on arrival in India. Therefore, the conliscation of gold !y the

adjudicating authority was justified as the applicant had not aeclareit iia . i,
same as required under section 7z of t,,e customs Act, 1962. si;a. trl.
confiscation of the seized gold is upheld, the appellant had rendered r,:.. - l

himself liabie for penalty under section 1 12 of the customs Act, 1962.

6.2 I have also perused the decision of the Government of India passed

by the Principal commissioner & ex officio Additional secretary to the
Government of India submitted by the appellant and other decisions also. I
find that the Revisionary Authority has in all these cases taken similar view

s/49-3 84/CUS/AHD I 2025 -26
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that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold ,.prohibited,, and

therefore they are liable for conflscation and the appellant is consequently

liable for penalty. Thus, it is held that the undeclared 02 (Two) Gord cut
Bars weighing 16o.55o grams having punty 999.o/24Kt. having Market

Value of Rs.14,94,721 /- and Tariff Value of Rs.13,68,1 tZ /_ are liable to
conliscation and the appellant is also liable to penalty.

6.3 In this regard, I also rely the judgement of the Hon,ble Supreme

court in the case of om Prakash Bhatia Vs commissioner of customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

"...............(a) if there i.s any prohibition of import or export of good-s

under the Act or ang other law for the time beirq in force, it would_ be

consi-dered to be prohibited goods; and (b) this woutd not include ang

such goods in respect of which the conditions, subject to uthich the good.s

are imported or exported, haue been complied with. This would mean

that if the condttions prescibed for import or export of goods are not

complted with, it would be considered to be prohibited goods. Thi.s unuld

also be clear from Section 1 I which empouers the Central Gouemment to

prohibit either 'absolutelg' or 'subject to such conditions'to be fulfilled
before or after clearance, as maA be specified in the notification, the

import or export of the goods of ang speciJied description. The notification

can be i.ssued for the purposes speciJied in sub-section (2). Hence,

prohibition of importation or exportation could be subject to certain

prescribed conditions to be fuljllled before or after clearance of goods. If
conditions are not fulftlled, it mag amount to prohibited goods.........'

It is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goods under Section 11 of the

Customs Act, 1962, but it is to be imported on fulfilment of certain

conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods.

weighing 160.550 grams having purity 999.0/24Kt. having Market

e of Rs.14,94,721 /- aod Tariff Value of Rs.13,68,117 /-, it is observed

''-]..I.
. ii;:)
"*!1,

the adjudicating authority in the instant case relying on the decisions

on'ble Supreme Court in the case of Om Prakash Bhatia Vs

ommlss ioner of Customs, Delhi 2003 (155) E.L.T. 423 (SC), Hon'ble

Kerala High Court in the case of Abdul Razak l2Ol2 (27 5\ DLT 3OO (Ker),

Honble High Court of Madras in the case of Samynathan Murugesan [2OO9

(247\ ELT 21 (Mad)], Malabar Diamond Gallery Pvt. Ltd 12O16-"flOL-1664-

S/49-384/CUS/AHD /2025-26 Page 13 of 29
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6.4 In respect of absolute confiscation of undeclared 02 (Two) Gold Cut



HC-MAD-CUS],Hon'ble High Court of Madras in the case of P Sinnasamy

I2Ot6 (344) ELT 1 154 (Mad)l and Order No 17 l2Ol9-Ctts dated 07.10.2019

in F. No. 375 /06/8 l20 17-RA of Government of India, Ministry of Finance,

Department of Revenue - Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu and other decisions in the impugned order, had

ordered for absolute confiscation of undeclared 02 (Two) Gold Cut Bars

weighing 160.550 grams having purity 999.0/24K1. having Market Value of

Rs.14,94,721 l- andTariff Value of Rs.13,68,117/-.

6.5 I find that the Hon'ble CESTAT, Allahabad has in the case of

COMMR. OF C. Ex. & S.T., LUCKNOW V/s MOHD. HALIM MOHD.

SHAMIM KHAN [2018 (359) E.L.T. 265 (Tri. - A1l.] and in the case of

COMMISSIONER oF C. Ex. & S.T., LUCKNOW V/s ISLAHUDDIN KHAN

[2018 (364) E.L.T. 168 (Tri. - Al1.] has held that only prohibited goods

cannot be released on payment of redemption fine and gold is not

prohibited goods under the Customs Act or any other law in force and

therefore cannot be absolutely confiscated in terms of Section 125 of the

Customs Act, 1962 and upheld the order permitting release of such gold on

pa},rnent of redemption fine in lieu of confiscation.

6.6 I also rely upon the decision of Hon'b1e High Court of Allahabad in

the case of COMMISSIONER OF CUS., ALIGANJ, LUCKNOW V/s RAJESH

JHAMATMAL B}iAT 12022 (382) E.L.T. 345 (All.l wherein the Hon'ble High

Court has heid that Gold does not fall within the category of 'prohibited

goods' and upheld the decision of Hon'ble Tribunal and

Commissioner(Appeal) that the gold is not a prohibited item, it should be

offered for redemption in terms of Section 125 of the Customs Act, 1962.

The Honble High Court had upheld the decision of Honble Tribunal

wherein the Hon'ble Tribunal had upheld the decision of Commissioner

(Appeal) wherein 4076 grams of gold bars recovered from the specially

designed cavities made in the shoes, valued at Rs. 1,09,98,018/- was_. ,- 
.

allowed to be redeemed on pa5rment of redemption fine and penalty. Th'd- ""1

Hon'ble Tribunal had reduced the redemption fine from 2S,OO,OOOI- 
l" 

*i:.,-, 
,-; .l 

'.

15,00,0OO/- and penalty was also reduced from 1O,00,0OO/- to 5,00,000/- ...

as ordered by the Commissioner (Appeal). The Hon'ble High Court' ' - -::,: ;, ..',.,,j'-!1....

observing that gold was not prohibited under the Foreign Trade policy or'--'--'

any other law for the time being in force and, therefore, there is no

sufficient ground for absolute confiscation of the gold upheld the decision

of Honble Tribunal. The relevant paras are reproduced as under:

"19. Hauing giuen our thoughtful

made on behalf of the parties,

consideration to the riual submrbsion

ue find that although as per the
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proui'si,ns contained in section 2(1) of the Act, the commissioner

(Appeals) or the Appellate Trtbunal are not tnclud.ed. within the d-efinition

of the tenn "adjudicating authoity" and_, therefore, theg connot exercise

the powers uested in the "offtcer adjud.ging', but the power conferred bg

Section l28A(3)(a) of the Act to ,,modifu,' the d.eci.sion or ord.er appealed.

agoinst, i.s not at all curtaiLed by Section 2(l) of the Act and. thus, in our

considered opinion, the Commissioner (Appeals) has not exceed.ed. h/s

jurbdbtion while modifuing the order passed. bg the .adjud.icating

authoritg". The submission of Si Seth that Section 2(j) if the Act i.s a

special proui.sion and Section 128A i"s a general proubion, is fallacious is

thb case for the rea-son that prouisions of the entire Act haue to be taken

tnto consideration in their enttretg to decipher the exact scheme of the

Act as contemplated bg the Legisloture.

?" .,1o

21. Section 125 of the Act deals with confiscation of tu-to separate

categories of goods. It prouides that in the case of goods, the importation

or exportation whereof is prohibited under the Act or under ang other

law for the time beirry in force, the Officer adjudicating may giue an

option to pag in lieu of confiscation such ftne as the said officer thinks

fit. Houteuer, in ca"se of ang other goods, the officer adjudicating shaLl

giue an option to pay in lieu of confiscation such fine os the said officer

thinks fiL The Commissioner (Appeols) ha-s held that the gold is not a

prohibited item, it should be offered for redemption in term.s of Section

125 of the Act and this findtng has not been a^ssailed by the Appellants

in thi.s Appeal.

22. In uiew of the aforesaid di,scussion, our answer to the first
substantial question of lanu framed in this Appeal is that the Additional

Commi.ssioner, Custom.s (P.) Commi'ssionerate, Lucknow had passed the

order of confrscation of Gold utithout taking into consideration the fact

a
,

,:\

i,lE

I

2O. Moreouer, we find that in the order dated 27-B-2O 18, .the

Commbsianer (Appeals) has held that the import of oold was not

prohibited under the Foreign Trad-e Policu or anA other law for the time

being in force and, therefore, there b no suffbient ground for absolute

confiscation of the aold. Thb finding has not been reuersed b!/ the

Tribunal aq the Tibunal has aJfirmed the order passed by

Commi.ssioner (Appeal,s) Nothing has been placed before this Court to

establbh that this finding of the Commissioner (Appeol-s) is ulrong or

elToneous and that gold falls utithin the category of 'prohibited goods'.

Therefore, ue proceed to decide the appeal on the foctual premi.se that

Gold does not fall within the category of 'prohibited goods'.
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that Gotd is not a prohibited item and, therefore, it should be offered for

redemption in term^s of Section 125 of the Act and thus the Customs

Exci,se & Seruice Tox Appellate Tibunal, Allahabad ha.s not committed

anA effor in upholding the order dated 27-8-2O 18 pa,ssed bg the

Commissioner (Appeal"s) holding that Gold k not a prohibited item and,

therefore, it should be offered for redemption in terms of Section 125 of

the Act. "

6.7 I find that the Hon'ble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmesh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Honble High Court

of Madras in the case of Commissioner of Customs (Air) Chennai-I Vs P.

Sinnasamy 12016 1344\ E.L.T. 1154 (Mad)l and the decision of Hon'ble High

Court of Bombay in the case of Commissioner Vs Alfred Menezes [2009

(242]1 B.L.T.334 (Bom)1, and were of the view that in case of prohibited

goods as defrned under Customs Act, 1962, the adjudicating authority may

consider imposition of fine and need not invariably direct absolute

confiscation of the goods. The relevant paras are reproduced hereunder:

"8. It is the argument of the Reuenue that under the aforesaid

proui.sion, once the goods in question are prohibited goods under the

Act, no discretionary pouer is left utith the adjudbating authoitg for
imposition of fine. We are afraid that the said plea of the Reuenue mag

not find support from the principle of lau,t laid doum bg the Hon'ble

Bombay High Court in the ca-se of Alfred Menezes case (supra). Their

Lordships after analyzing the said prouision of Section 125 of the

Customs Act obserued as follows:

3. It i-s, therefore, clear that Section 125(1) deals with ttuo

situations (1) the importati-on and exportation of prohibited goods and

(2) the importation and exportation of ang other goods. Insofar as

importation or exportation of prohibited goods, the expression used i.s

that uhere the goods tuere confiscated, the officer "mag".In the co.sg o!

ang other goods, u-thich are conjlscated, the officer "shalt". I - ,

4. It is, therefore, clear that insofar o.s the prohibited goods iirp .;.1;.

concerned, there is dbcretion in the olficer to relea.se the conflscated "

goods in. term,s as set out therein. Insofar o.s other goods are

concenred, the officer Ls bound to release the goods. In the instant

case, u)e are concemed uith prohibited goods. The offtcer has

exerci.sed hi.s discretion. The Tibunal [2999.J2?ALE"LJJBZ gn. -

Mum. )l has upheld the order of the adjudicating ofJicer.

9. Thi.s, pinciple is later follou.ted bg the Hon'ble Madras High

Court recently in P. Sinnasamg's case (supra). Thus, in uieu.t of the
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aforesaid principle, euen if the goods in question are consid.ered as

prohibited goods a.s deJined und-er the Customs Act, the adjud.icoting

authoitA mag consider imposttion of Jine and need. not inuaiablg

direct absolute confi.scation of the goods. In these premises, thus to

consid.er the bsue raised at the bar that whether the gold bars

remoued from the Unit in SEZ ulithout pennission and_ contrary to the

Circulars issued bg RBI and Cusfoms, became prohibited good"s, or

otherwi.se, in our uiew, becomes more on acad_emic exerci.se and. hence

nee d, not be. resorte d to.

10. The other argument aduanced by the Ld. AR for the Reuenue is

that in uiew of the judgment of Hon'ble Madras High Court in p.

Sinnasamy's case, dbcretion confened under the prouision cannot be

arbitrary and it is to be exercised in judicious manner. From the finding
of the Ld. Commi,ssinner, we notbe that euen though he has not

consid.ered the goods o.s prohibited ones, obseruing it in the sense that

these are not arms, ammunitions, narcotic substance, but after

examining the fact that the gold bars were imported for its authorized

use in the SEZ and after considering other extenuating circumstances,

exerci-sed di,scretion in directing confbcation of the gold bars remoued

unauthorizedlg from the SEZ Unit u-tith option to redeem the sqme on

paAment of ftne. We find that in P. Sinna.samy's case (supra), the

adjudicating authoritA has directed absolute confiscation of the gold

smuggled into the country, u.thich was set asi.de bg the Tibunal, with a

direction to the adjudbating authoritg to consider imposition of fine,

uthbh di.d not ftnd fauour from the Hon'ble High Court. Their Lordships

obserued that once the adjudicating authoity hc"s reasonablg and

correctlA applied the discretion, it Ls not open Lo the Tribunal to giue

positiue direction to the adjudicoting authoity to exercise option in a

particular mannen Euen though the facts and circum^stances in the said

case are different from the present one, inasmuch as in the said case

the Commi.ssioner has directed absolute confiscation, but in the present

case option for pagment of fine was extended by the Commissioner;

hotueuer, the principle laid down therein is definitely applicable to the

present case. Therefore, we do not find meit in the contentian of the

Reuenue that the Adjudicating outhoritg ought to haue directed absolute

confiscatioin of the seized goods."

6.8 I have also gone through the judgement of Hon'ble Tribunal in the

case of Commissioner of Cus. & C.Ex., Nagpur-I Vs Mohd. Ashraf Armar

[2019 (369) E.L.T. 1654 (Tri Mumbai)] wherein the Hon'ble Tribunal, after

considering the decision of Hon'ble Supreme Court in the case of Om

I lij

,.,.': 
'., )

}.',--$u€;

:1
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T
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Prakash Bhatia Vs Commissioner of Customs, Delhi 2OO3 (155) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who set aside the order of

absolute confiscation ordered by the adjudicating authority and allowed

redemption of 120O.950 gm of concealed gold valued atRs.27,02'137 l- on

pa5rment of fine of Rs 5,5O,O00/-. The relevant paras are reproduced

hereunder:

'...What clouse (d) of Section 111 says is that ang goods u-thich aiq

imported or attempted to be imported contrary to *ang prohibition

imposed bg ang laul for the time being in force in thi.s country" is liable

to be confiscated. "Ang prohibition" referred to in that section applies to

euery tgpe of "prohibition". That prohibition mag be complete or partial.

Ang restriction on import or export is to an extent o prohibition. The

expreSsian "any prohibition" in Section 111(d) of the Customs Acl 1962\

s/49-3 84/CtJ S/AHD I ZjZs -26 Page 18 of 29

u4. We haue F)erused the case record as uell as judgment pa-ssed

bg the Hon'ble Supreme Court, Delhi in Om Prakash Bhatia's case.

Releuant interpretcttion of "prohibited goods", as made in para 9 of the

said judgment is reproduced belou,, for ready reference:

" From the afortzsaid definition, tt can be stated that (a) if there is ang

prohibition of import or export of goods under the Act or ang other latu

for the time beirtyl in force, it would be considered to be prohibited

goods; and (b) th.is tlou\d not include ang such goods in respect of

which the conditions, subject to ttthich the goods are imported or

exported, haue L,'een complied with. This tuould mean that if the

conditions prescnbed for import or export of goods are not compLied

tuith, it ulould be '.onsidered to be prohibited goods. Thi.s utould also be

cLear from Section I I which empou)ers the Central Gouentment to

prohibit either 'ab solutelg' or 'subject to such conditions' to be fuLfilled

before or after cl e-arttnce, as maA be specified in the notification, the

import or export of the goods of ang specified description. The

notification can bc issued for the purposes specified in sub-section (2).

Hence, prohibitiort of importation or exportation could be subject to

certain prescribea conditions to be fulfilled before or after clearance of

goods. If condition.s are not fulfilled, it mag amount to prohibited goods.

Thrb is also made clear by this Court in Sheikh Mohd. Omer u. Collector

of Customs, CaLafita and Others [(1970) 2 SCC 728] u.therein it was

contended that the expression 'prohibition' used in Section 1 1 1(d) must

be considered as a total prohibition and that the expression does not . 
...

bring uithin its fold the rcstictions imposed bg clause (3) of the Import

(ControL) Order, 1l)55. 'lhe Court negatiued tL'te said contention ond 4.ld .,...

thus: ',.''



:.',3n,:

includes restrbtions. Merely because Section 3 of the Imports and

Exports (Control) Act, 1947, uses three different expressians

"prohibiting", "restricting" or "othertui.se controlling", ute cannot c(tt

doun the amplitude of the words "any prohibition" in Section 111(d) of

the Act. "Ang prohibitbn" means euery prohibition. In other words all

tgpes of prohibitions. Restrictiorts is one tgpe of prohibition. From item

(I) of Schedule I, Part IV to Import (Control) Order, 1955, it i.s clear that

import of liuing qnimals of all sorts is prohibited. But certain exceptions

are prouid.ed for. But nonetheless the prohibition continues".

5. Going by the bare reading of the said interpretation, it can be

said that in the definition of prohibited goods in terms of Section 2(33)

of the Custom.s Act, 1962, ang such goods means any such resticted

and prohibited goods and not ang other goods. It i.s in thi.s contest the

whole analgses af prohibited goods is made bg the Hon'ble Apex Court

and not in respect of any other goods other than prohibited and

restricted goods. Gold being a permitted goods for importation, cannot

be said to be restricted goods in applging such an interpretation but

ceiling on the maximum quanttfu that could be imported could neuer be

equated with restrictton or prohibition to such importation. Admtttedly,

appellant's intention to euade dutg by suppressing such import is

apparent on record for uhich Commissioner (Appeals) has rightlA

conjirtned fine and penaltg under releuant proui"sions of the Customs

Act but absolute confi"scation of gold, tuhich i's pennitted to be imported

to India, solelg on the ground that it was brought in concealment cannot

be sai.d to be in confirmitg to low or contradictory to decision of Hon'ble

Apex Court giuen in Om Prakash Bhatia's co,se. Hence the order.

6, Appeal iS dismissed and the Order-in-Oiginal /Vo.

1/SBA/JC/CUS/2014, dated 27-5-2O14 pa-ssed bg the Commissioner

(AppeaLs) i-s herebg confinned."

6.9 It is further observed that in respect of absolute confiscation of gold

bar, the judgment pronounced on O5.05.2O23 in respect of Civil Misc.

Review Application No. L5612O22 filed at Honblc High Court of Allahabad

at Lucknow, by the Commissioner of Customs, Lucknow is relevant

in the Hon'ble High Court has upheld the decision of Hon'ble

who had upheld the decision of Commissioner (Appea1s) that gold

ot prohibited item, it should be offered for redemption in terms of

Section 125 of the Customs Act, 1962 and thus rejected the revlew

application frled by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced hereunder:

c
tL
-ra

qf,-
(L.

+
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"16, In the present case, the Commbsioner (Appeals) has hetd

that the gold i.s not a prohibited item, it should be offered for
redemption in terrns of Section 125 of the Act. The Tibunal has

recorded that the respondents hod brought impugned Gold from

Bangkok to Gaga International Airport uithout declaing the same to

Customs Authorities and there was nothing to explain as to hotu the

Customs authoities posted at Gaga International Airport could not

detect such huge quantitg of gold being remoued from Gaga

International Airport bg passengers on their arriual and there uas no

explonotion as to hou the respondents procured gold before theg

u.tere intercepted at Mughalsarai Railutag Station and the Tribunal

has dismi.ssed the Appeal,s for the aforesaid rea,son and has alitrmed

the order passed bg the Commbsioner (Appeals) holding that the

import of gold was not prohibited under the Foreign Trade Policg or

ang other lau.t and, therefore, there is no sufficient ground for
absolute confiscation of the gold.

17. Nothing utas pLaced before this Court to challenge the jlnding of

the Commi.ssioner (Appeals), tuhich tuas upheld by the Tribunal, that

Gold is not a prohibited item, and nothing was placed before thi.s

Court to establish that this finding of the Commissioner (Appeab)

LUAS Wrong Or efTOneOUS.

18. Euen if the goods in question had been brought into India without

follou-ting the conditions prescribed therefore and those fall within the

cotegory of prohibited condition, Section 125 of the Act prouides that

the Adjudicating Officer mag giue to the owner of such goods an

option to pay fine in lieu of confiscation. Section 128 A of the Act

confers pouers on the Commissioner (Appeats)to pass such ordey,{
he thinks just and proper, confirming, modifying or annullin$.-

decision or order appealed against. In the present casb;,;

Commi.ssioner (Appeals) has modifi.ed the order of ab

confi"scation bg imposing penaltg in tieu thereof, whbh was uh l
tuithin hi-s power os per Section 128 A. The Tribunal has affirmed the

order of the Commissioner (Appeal"s). Thb Court di.smi.ssed- the

further Appeal filed by the Department, jinding no ittegalitg in the

judgment passed by the TribunaL.

19. In uieut of the aforesaid di.scussiory u)e are of the uieu.t that the

order passed bg this Court refusing to interfere tuith the aforesaid.

s/49-3 84/CUS/AHD I 2025 -26 Page 20 of 29



il. ).

order passed bg the Tibunal does not suffer from ang error, much

less from an error apparent on the face of the record.

20. The reubw application lacks ments and, accordtngly, the same is

di.smi-ssed. "

6.i0 Further, It is observed that in the decision vide Order No.

355/2o22-cUS (WZ)/ASRA/MUMBAT, dated o7.t2.2o22 of the Principat

Commissioner & ex-officio Additional Secretary to Government of India, the

Hon'ble Revisionary Authority, after going through the details of the case

wherein the passenger had brought 02 gold bars ofOl kg each and 02 gold

bars of 10 tolas each totally weighing 2233.2 grams wrapped with white

coloured self-adhesive marking tape and concealed in both the watch

pockets of black coloured trousers worn by him, relying on various

decisions of High Court and Apex Court, has allowed gold to be redeemed

on paJrment of redemption fine. The relevant paras of the order are

reproduced hereunder:

"16. Once goods are held to be prohibited, Section 125 still prouided

discretion to consider release of goods on redemption fine. Hon'ble
Suprem,e Court in cose of M/ s Raj GrouL Impex (CIVIL APPEAL NO(s)

2217-2218 of 2O21 Arbing out of SLP(C) Nos. 14633-14634 of 2O2O-

Order dated 17.06.2021) has laid down the conditions and
circum.stances under u.thich suctt di-scretion can be used. The same are

reproduced belotu:

71. Thus, uhen it comes to discretion, the exercise thereof has to be

guided bg lau; has to be according to the rules of reason and justice;

and has to be based on the releuont considerations. The exercise of
discretion is essentiallg the discernment of uhat is right and- proper;

and such discernment is the criticoL and cautious judgment of uhat i.s

correct and proper bg differentioting between shadow and substance as

also between equitg and pretence. A hold"er of public office, uLhen

exerci-sing discretian conferred by the statute, has to ensure that such

exerci.se is in furtherance of accomplishment of the purpose underlying
conferrnent of such power. The requirements of reasonableness,

rationalitg, impartialitg, fairness and equitg are inherent in ang exercise

of discretion; such an exerctse can neuer be according to the priuate

opinion.

71.1. ft i.s hardlg of any debate that discretion has to be exerci.sed

judiciously and, for that matter, all th<: facts ond. all the releuant

surrounding factors as also the implication of exercise of discretion

either way haue to be properlg weighed an.d u. bal.anced decbion i-s

required to be taken.

17.1 Gouernment further obserues that there are catena of
judgements, ouer a peiod of time, of the Hon'ble Courts and other

forums which houe been categoical in the uiew that grant of the option

.*

i.

+
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of redemption under Section 125 of the Custom.s Act, 1962 can be

exerci,sed in the interest of justice. Gouernment ploces reliance on some

of the judgements as undet

(a) In the case of Commissioner of Customs, Aliganj, Lucknow us

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (All), the Lucknou bench

of the Hon'ble High Court of Atlahabad, ha^s held at para 22 that

"Customs Exci.se & Seruice Tax Appellate Tribunal, Allahabad has not

committed anA error in upholding the order dated 27-B-2O18 passed bg

the Commbsioner (Appeals) holding thot Gold is not a prohibited item

and, therefore, it should be offered for redemption in terms of Section

125 of the Act."

(b) The Hon'ble High Court of Judicature at Madra-s, in the

judgement in the case of ShikMastani Bi us. Pincipal Commissioner of
Custom.s, Chennai-I [2O17(345) E.L.T. 201 (Mad) upheld the order of the

Appellate Authoitg allouing re-export of gotd on pagment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Ernakulom in the ca"se of
R. Mohandas us. Commissioner of Cochin [2016(336) E.L.T. 399 (Ker)]

ho-s, obserued at poro- 8 that "The intention of Section 125 is that, after

adjudication, the Custom^s Authoritg is bound to release the goods to

any person from u.those custodg such goods haue been seized...."

(d) Also, in the case of Union of India us Dhanak M Ramji

[2O10(252) E.L,T. A102 (SC)], the Hon'ble Apex Court uide its judgem.ent

dated O8.O3.201 O upheld the decision of the Hon'ble High Court of
Judicature ot Bombag [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg confLscated goods to the passanger.

18.2 Gouernment finds that all these facts haue not been piipettg
considered by the louer authoities while obsolutelg confiscatiii
(02) two FM goLd bars of I kg each and tu.to gold bars of 1O tolas
totally weighing 2233.2 grams and ualued at Rs 58,26,977/ .

obseruing the ratio of the judicial pronouncements cited aboue,

19 The Gouernment finds that the penaltg of Rs 6,00,OO0/ -

imposed under Section 1 1 2 (a) & (b) bg the oiginal authoritg and
L
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18.1 For the reasons cited aboue, Gouernment finds that thi,s is not

a case of impersonation as construed bg the lower authorities. Also, for
the reasons cited aboue, it unuld be inappropiate to term the appellant
as habitual offender. In the instant case, the impugned gold bars u.rcre

kept bg the applicant on his person i.e., in the pockets of the pants wom
bg him. Gouernment obserues that sometimes passengers resort to such

innouatiue methods to keep their ualuables / precious possessions safe.

Also, considering the issue of paritg and fairness a.s mentioned aboue, -.

Gouernment finds that thls is a ca.se of non-d-eclaration of gold. ., :i'' 
- '-

\

(,-,

Gouentment arri.ues at the conclusion that deci.sion to grant the option of
redemption would be oppropriate in the facts and circumstances of the
instant case. Therefore, the Gouemment maintains confiscation of gold
bars but allou.ts the impugned gold bars to be redeemed on pagment of
a redemption fine.
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upheld bg the AA is commensurate with the omission and commissiorts
committed. Gouernment finds the quantity of the penatty as appropiate.

20. In utew of the aboue, the Gouemment mod.ifies the OIA pa.ssed
bg the AA to the extent of absolute confiscation of the gold bars i.e. (O2)

two FM gold bars of I kg each and two gold bars of lO tolas each,
totallg weighing 2233.2 gram.s and ualued ot Rs 58,26,972/ - and.
grants an option to the applicont to redeem the same on pagment of a
redemption fine of Rs 12,O0,OOO/- (Rupees Tulelue Lakhs ontg). The
penaltg of Rs 6,00,O0O/- imposed by OAA and upheld by AA is
sustained.

21

term,s. "

Accordinglg, Reuision Application is decided on the oboue

,
I

6.11 Further, It is observed that in the recent decision vide Order No

516-517/2O23-CUS (WZ)/ASRA/MUMBAT, dated 30.O6.2023 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Hon'ble Revisionary Authority, after going through the details of

the case wherein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Hon'ble revisionary

authority relying on various decisions of High Court and Apex Court, has

allowed gold to be redeemed on paJment of redemption fine. The relevant

paras of the order are reproduced hereunder:

"1O. Once goods ore heLd to be prohibited, Sectton 125 stilL prouided

discretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Raj Grotu Impex (CIVIL APPEAL NO(s).

2217-2218 of 2021 Ari.sing out of SLtrA Nos. 14633-14$a of 2020-

Order dated 17.06.2021) has laid doutn the conditions and

circumstances under which such di^scretion can be used. The same ore

reproduced below:

71. Thus, uhen it comes to discretion, the exercise thereof has to be

guided bg lau..t; has to be according to the nies of reason and justice;

and has to be based on the releuant considerations, The exerci.se of

discretion i.s essentiallg the di.scernment of uhat is r@ht and proper;

and such di,scernment i.s the citical and cautious judgment of tuhat is

correct and proper bg differentiating between shadow and substance as

al.so betueen equitu ond pretence. A holder of public office, u.then

exercising di-scretian conferred bg the statute, has to erlsure that such

exercise i,s in furtherance of accompli.shment of the purpose underlging

conferment of such pouer. The requirements of reasonableness,

rationalitg, impartiality, fairness and equitg ore inherent in ang exerctse

4
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of d-i,scretion; such an exercise can neuer be according to the priuate

oplnlon

7 1 . 1 . ft is hardtg of a.ng debate that discretion has to be exercised

judiciouslg and, for that matter, all the facts and all the releuant

surrouncling fal:tors os also the implicotion of exercbe of discretion

eith.er tuag han.te to be properlg u,,eighed and. a balanced decision is

required to be tctken.

11. A plain reading of Section 125 shorus that the Adjudbating

Authoritg is bound to giue an option of redemption uhen the goods are

not subject to any prohibition. In case of prohibited goods, such as, the

gold, the Adjudicating Authoitg mag allou-t redemption. There is no bor

on the Adjudicating Authoity ollowing redemption of prohibited goods.

Thi,s exercise of discretion uLill depend on the nature of goods and the

nature of prohibition. For instance, spuious drugs, arms, ammunition,

hazardous goods, contaminated flora or fauna, food ttthich does not

meet the food safetg standards, etc. are hannful to the societg if

allou,pd to Jind their udA into the domestic market. On the other hand,

relea.se of certain goods on redemption ftne, euen though the same

becomes prohibited as conditinn of import haue not been satisfied, mag

not be harmful to the society at large. Thus, Adjudicating Authoitg can

allow redemptinn under Section 125 of any goods uthich are proh[bited

either under the Customs Act or ang other latu on pagment of ftne.

12. I Gouemment further obserues that there are catena of

judgements, oLter a period of time, of the Hon'ble Courts and other

fontms uhich haue been categorical in the uieu.t that grant of the option

of redemption under Section 125 of the Customs Act, 1962 can be

excercLsed in th-e interest of justice. Gouernment places reliance on some

of the judgements as under:
,,

(a)InthecaseofCommissionerofCustoms'Atiganj,Lucknou.lus

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (AU), the Lucknota bench

of the Hon'bte Higl't Court of ALtahabad, has hekl at para 22 that

"Customs Excise & Seruice Tax Appellate Tibunal, Allahabad ho.s not ' :

committed anA er"ror in upholding the order dated 27-8-2018 passed bg

the CommLssioner (Appeols) holding that Gold is not a prohibited item

and, there-fore, it shouLd be offered for redemption in terms of Section

1 2 5 of the Act. ''

(b) The Hon'ble High Court of Judbature at Madras, in the

judgem€nt in the case of ShikMastani Bi us. Pincipal Commissioner of
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Customs, ChennaiJ [2017(345) E.L.T. 201 (Mad) upheld the order of the

Appellate Authoitg allowing re export of gold on paament of redemption

fine.

(c) The Hon'ble High Court of Kerala at Emakulam in the case of

R. Mohandas us. Commissioner of Cochin [2O16(336) 8.L.7 399 (Ker)]

ha,s, obserued at para 8 that "The intention of Section 125 is tha| after

adjudication, the Customs Authoity ts bound to release the goods to

ang person from whose custodA such goods haue been seized. - -."

(d) Also, in the ca,se of Union of India us Dhanak M Ramji

[2O10(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.2O1O upheld the deci.sion of the Hon'ble High Court of

Judicature at Bombag [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of absolutely confi,scated goods to the passanger.

13 Gouernment notes that the quantity of impugned gold dust

(conuerted into bars) under import, is neither substantial nor in

commercial quantity. The oppellant claimed ounership of the impugned

gold and stated that the same uas brought for marriage purpose' There

are no other claimants of the said gotd. There i.s no allegation that the

appellants are habitual offenders and uas inuolued in similar offence

earlier. The fact of the case indicates that it is a case of non-declarotion

of gold, rather than a case of smuggling for commercial considerations '

The absolute confiscation of the impugned gold, leading to

drispossession of the gotd in the instctnt case is therefore harsh and not

rea,sonable. Gouernment considers granting an option to the appellant to

red-eem the gotd on paAment of a suitable redemption Jine, as the same

would be more reasonable and iudicious.

14. In uieut of aboue, the Gouernment modifies the impugned order

of tLLe Appellate Authoritg in respect of the impugned gold seized from

the appellant. The seized gold from the appellant 1 i'e' impugned gold

bars weighing 1417.6189 grams with purity of 994'40% and O1 muster

uteighing 19. 1384 grams utith puritg of 981.40%, totallg weighing

1478.3415 grams and totallg ualued at Rs 41'O7,735/- i's allouted to be

redeemed on pagment of afine of Rs 8,1O,00O/- (Rupees Eight Lakh

Ten Thousand onlg)."

:

.,;:!i,

\:. n)
(+,:j. {

'ii
'+ *
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12.2 Gouernment, obseruing the ratios of the aboue judicial

pronouncements, anriues at the concLusion that deci-sion to grant the

option of redemption would be approprittte: in the facts and

circumstances of the instant cose.
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6.12 Further, the Principal Commissioner & ex-officio Additional

Secretary to Govcrnment of India in the Order No 38O /2O22-CUS

(WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was

carrying 27O grarns of gold dust which has been ingeniously concealed by

pasting it with glue in between two T shirt worn by him, had finally held

that since the appellant is not a habitua_l offender and was not involved in

the similar offence earlier and it is a case of non-declaration of gold, rather

than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to be

redeemed on pal.rnent of redemption frne

6.13 Further, the Principal Commissioner & ex-ofiicio Additional

Secretary to Governmcnt of India in the Order No 6T /2O23_CUS

(WZ)/ASRA/MUMBAI, dated 3O.O1.2023,on recovery of two gold bars of O1

kg each and 02 gold bars of 1O tolas each concealed in the pant worr,

totally weighing 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appellate Authority allowing redemption of gold bars on pa5rment of

redemption fine of Rs 11,O0,00O/- and upheld the penalty of Rs 6,00,000/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authority observing that the concealment was not ingenious, the

passenger was not habitual offender and involved in the similar offence

earlier, there was nothing on record that he was part of an organised

smuggling syndicate. The Government found that this was a case of non-

declaration of gold and held that absolute confiscation of the impugned

gold leading to dispossession of gold would be harsh and not reasonable.

with this observation the order of Appellate Authority granting an option to

redeem the gold on paJment of redemption fine was upheld.

6.14 Further, the Principal Commissioner & ex-ofhcio Additional

secretary to Government of India in the recent decision vide order No , _

68/2O24-CUS (WZ)/ASRA/MUMBAI, d.ated 24.Ot.2024, in the case_oi Mr
Kasmani Asif Abdu I Aziz wherein the passenger had kept threb. gol{ :;i.

kadiwali chains and two gold pendants in a transparent plastic porjl{;tr.pt - 
:.:'

in pant pocket totally weighing l20O grams of 24 kt having SSS.O fjtfity -. .:

valued at Rs. 35,22,816/- (Tariff value) and Rs. 39,o2,4oo/- (Market u"lr") 
.''-

had finally held that since quantum of gold is not commercial and the

applicant was in possession of invoice for purchase of gold jewellarlr,

concealment was not ingenious, the passanger is not a habitual offender

and was not involved in the simflar offence earlier a'd not a part of
organised smuggling syndicate, it is a case of non-declaration of go1d,

rather than a case of smuggling for commercial considerations. with this

s/49-3 84/CUS/AHD /2025 -26
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observation absolute confiscation was set aside and gold was allowed to be

redeemed on pa5rment of redemption fine.

6. 15 In 'riew of above decisions of the Principal Commissioner & ex-

officio Additional Secretary to Government of India, I am of the considered

view that in present case also there is no allegation that the appellant is

habitual offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. The appellant during

adjudication as recorded in the impugned order has submitted that was

coming back to India from Kuwait and purchased Gold from Kuwait, for his

persona-l and for his family use. He also submitted that gold is not

prohibited item and he is NRI Residing at Kuwait since 2O15, having Civil

Id Card No.292O1O123554. The appeilant also produced Bill of Gold in his

name show.ing the legitimate purchase from Nafcss Gold & Precious Metal

Wholesale Co. at Kuwait, which is not taken on record at any stage of

Investigation. Thus, there is no dispute in respect of the ownership of the

seized gold. The appellant was not a carrier. There is nothing on record to

suggest that the concealment was ingenious. The investigation of the case

has not brought any smuggling angle but the investigation suggest that

this is case of non-declaration of gold with intention of non-pa5rment of

Customs duty. Further, a copy of appeal memorandum was forwarded to

the adjudicating authority for his comment and submission of case laws on

similar matter but no reply was received till datc. The fact of the present

case also indicates that it is a case of non-declaration of gold, rather than a

case of smuggling for commercial consideration. The absolute confiscation

of impugned gold, leading to dispossession of the gold in the instant case

is, therefore, harsh. Therefore, following the decisions of Principal

Commissioner & ex-offrcio Additional Secretary to Government of India, the

decision of Hon'ble High Court of Allahabad sitting at Lucknow in the Civil

Misc Review Application No 15612022 filed by Commissioner of Customs,

Lucknow, and the decision of Hon'ble Tribunal, Ahmedabad and Mumbai

as detailed in the above paras, I am of the considered view that the

bsolute confiscation of 02 (Two) Gold Cut Bars weighing 160.550 grams

aving purity 999.O124Kt. having Market Valuc of Rs.14,94,727 l- and

ari Value of Rs.13,68,1 17 l- is harsh. I, therefore, set aside the absoiute

confiscation ordered by the adjudicating authority in the impugned order

and allow redemption of 02 (Two) Gold Cut Bars weighing 160'550 grams

having purity 999.0 l24Kt. lnaving Market Value of Rs.14,94,727/- and

Tariff Value of Rs.13,68,117 l-, on pa5rment of fine of Rs2,6O,00O/- in

addition to and any other charges payable in respect of the goods as per

Section 125(2) of the Customs Act, 1962.

-x
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6.16 In respect of request for re-export of the impugned gold, it is

observed that the appellant was holding Civil Identity Card ID No

292010123554 of State of Kuwait valid upto 23.02.2026. The appellant

had claimed ownership of gold and desired to take it back. I have also gone

through the recent decision vide Order No 404-4OS l2O23-CUS

(WZ)/ASRA/MUMBAI dated 30.03.2023 of the Principal Commissioner &

ex-officio Additional Secretary to Government of India, the Hon'ble

Revisionary Authority, after observing that the passenger was having

resident status of Doha/Qatar, allowed re-export of goods. In view of above,

I allow re-export of seized gold on payment of redemption Iine as discussed

above and any other charges payable in respect ofthe impugned gold.

6.17 Further, in respect of imposition of penalty amounting to

Rs3,75,0O0/- on the appellant for non-declaration of 02 (Two) Gold Cut

Bars weighing 160.550 grams having purity 999.O/24Kt. having Market

Value of Rs.l4,94,721l- and Tariff Value of Rs.13,68,117/-, following the

decisions of Principal Commissioner & ex-officio Additional Secretary to

Government of India, the decision of Hon'ble High Court of Allahabad

sitting at Lucknow in the Civil Misc Review Application No 156/2022 filed

by Commissioner of Customs, Lucknow, and the decision of Hon'ble

Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in the above

paras, I am of the considered view that penalty of Rs. 3,75,OO0/- ordered

by the adjudicating authority in the impugned order is harsh. Therefore, I

reduce the penalty to Rs. 1,30,O0O/-.

ai1; ,B6.18 The fine and penalty of the above amount will not only e

any profit margin, if any, but will also have a positive effect

applicant to ensure strict compliance of law in future.

11

the
I
I

i
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7. In view of above the appeal {iled by the appellant is disposed

the above terms.

19
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By Registered Post A-D.

Shri Sandeep Kumar Patel,
S/o Shri Nathu Lal Patel, 210,
Laxmipura Chhani Teh Kherwara,
Udaipur, Rajasthan-3 1 3804,

s I 49-384 / CUS / AHD 1 2024 
" /16

COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated 42.O1.2026

/ATTESIEO

:,.-l:;-'

F.No

To,

(i)

.-ir' ,; . ii.r

(. ., .,,.,ro i.,r r -,,,-S) ;,;:i,i.:;-ir:ir ,.:
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(ii) Rishikesh J Mehra, B/ 1 103, Dev Vihaan,
Behind 3rd Eye Residency, Motera Stadium Road,
Motera, Sabarmati, Ahmedabad-3800O5

d

The Principal Chief Commissioner of Customs Gujarat,
House, Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Ahmedabad.
3. The Joint/Additional Commissioner of Customs. Ahmedabad.
4. Guard File

s/49-3 84/CUS/AHD /2025 -26 PaBe 29 of 29


