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2. dyeeefufian 1962 BIURT 120 SIS (1) (GUTERIRE)

| This ¢ om is grarm d free of cost for the p pnval{ use of the per‘;cn n to whom it is issued.

'%ammmﬁmmmﬁﬁgmmmmﬁmmm@awm
aTfEdlaREs 3 AP eRerRafa/aqgaayg (smdgAawy) Radarey
Frewfayn ggeart AEReegadavemdeTrdaeasde

Lnric! Section 129 DD{1) of the Customs '\(l 1962 {ds cxmend(d} in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

ﬁaﬁf@mmﬁamﬁl/omer relatmg to :

LT s R ICICEE LTI

(a) lany gnnds_ imported on i:aggcl;,t‘

lany goods loaded in a cnnveydn(e for :mnnrtahon into India, bu: which are not unloaded
(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unleoaded at any such destination if gnods unloaded at such destination are short of |
| the guantity required to be unleoaded at that destination. '

) Aargesafifum, 1062 Sawrax duREsNTETT AR FasaepaTTHISIegra

'f () iPayment of drawbac_:k_asﬁrq()wdea in Chap[er_)_( of Customs Act, 1962 and the rules made

thereunder.

3. gEemIeag AT A AT A A TS PR TR SR AT Mo s S g e IaTTarah TeTgat
SRIwraUPERETE TR RAIRY

| The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(& | DICWITEE, 1870PHeH . 6 I 1 dadHFuifafrrgsgarswecme 4

) | wfaat, Sree s i raria e ges e e e HTa R e . e

-

- SRR .;_;':,_-:.;

@ | 4 u)ples ies of this order, be: ann;., Court Fee bldmp of pam{ ﬁflv on y in one copy as/’ _\K
‘ prescribed under Schedule 1 item 6 of the Court Fee Act, 1870. &)

“3“' TG EA S IO 4 wiedi afed o
[b) 4 u)ples s of the Order-in- ()l’l},ll’ldi in addition to relevant dor,um..mb iF any Pyt~ &

) grfterrSRadeT# 4wt . :

(c) | 4 copies of the Application for Revision.

() HTAGAGTATH T b T THIR[eP AU TTaH, 1962 (AUTHL o)
gﬁl‘fﬁﬂﬂﬁﬂ“ﬁéﬂﬁﬁa By, 3Us, Wﬁﬁaﬂ'{ﬁﬁ?ﬂiﬁiﬁﬁmﬁ? HTATE NS, 200/-

(FUTEEHTAATE. 1000/-(FUCUS EHAINATT
), SmfhreTe, AuafRayrarTe e o Srerfaa

gixes, AT, TGS ® RIS RE IS ATEaS U e 1A S H B b S TH . 200/-
Af@g b IS

1000/~

(d) “The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

| prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

| amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs. 2()0{ and if it is more than one lakh rupees, the fee is Rs.1000/-.

ara{ mammﬁmﬁaﬁﬁimﬁawm#mmam

1962 BIYRT 129 T (1) B3
mmmmmmmmmm

In re respect of cases other than these mentioned under item 2 abcve, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :
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. ?ﬁﬁua?cn'c{sgmﬁamafdﬁm{fb Customs, ‘Excise & Service Tax Appellate '
o, Ui aEads Tribunal, West Zonal Bench
SO, SEHTCTHE, e IRUTATRYS, 3R | 2nd Floor, BahumaliBhavan,
ql,gHGIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

|
5. | dmRewsifutan, 1962 HIYRT 129 T (6) P, FaReefulTan, 1962 PIURT 129
g pafFerftasaryfafif@agesdareaiee- |
s |

Under Section 129 A [6} of the Customs Act, 1962 an appcal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(® Mﬁﬁmﬁﬂm foTe arfimﬂi’riremmrrrmw ' aﬁmmwmnmmﬁﬂ?

(a) | where the amount of duty and interest demanded and penalty levied by any  officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;
@ | et e A AR [eh 3 U R g R TH AT A TR [ ToTeTe e o
) | eruadEETTRsREERfdTsrlTTarER S d), e WRI Y

(b) | where the amount of d\lt_;( and interest demanded and penalty levied by any officer of =
Customs in the case to which the appeal relates is more than five lakh rupees but not ‘
exceeding fifty lakh rupees five thousand rupees ;

- A .
o mmmwu@m‘cﬁaﬂﬁﬁm I

where the amount of tiLlI\ and intcrest demanded and pendll\ levied by a.m officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupeces

(€) | SAATE TP AEE HUPRUIbTHA, HITUR[EhD 103 HETPER, eI U e S [AATGH, UG s®
104 HETHAWR, SRipaaesaaraghe, HUTaREsmg |

An appeal against this order shall lie before the Tribunal on pd} ment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone ‘
|

FRTTAEIYRT 129 (U) SaidaAuam Is e HaaEIRYAeAaeA0a - (P)
' R cate it el SR UL |

~ Tribunal-

| (a) in an appeal for grant of stay or for rectification of mistake or for any other purpose, or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupces,
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Order in Appeal

M/s Shri Jagdamba Polymers Ltd. situated at Harmony, 4th Floor,15/A

Shree Vidhyanagar Co-op. Housing Society Ltd., Opp. NABARD, Nr. Usmanpura

Garden, Ahmedabad (hereinafter referred to as ‘the appellants’ for the sake of

brevity)

have filed

the present appeal

challenging Order-in-Original No.

95/DC/RD/23-24 dated 21.1.24(hereinafter referred to as 'the impugned order’)

passed by the Deputy Commissioner, Customs Division, Jamnagar (hereinafter

referred to as 'the adjudicating authority').

2. Facts of the case,

in brief, the appellant had imported goods under

Advance Authorization by availing the exemption under Notification No.

18/2015-Cus under the following Bills of Entry:

My

|Sr No. |Bill of Entry No. | Date IGST Paid | Amount of Interest
| on IGST
1 1 2009296 30-Oct-17 4239915 . 208_:329
2| 2009268 | 30-Oct-17 | *76727 414361
S 2010172 | teNeyay |$490B3 383833
i 2010390 | 20-Nov-17 4?&?_ | 408377
5_ | 2010523 | 22-Noyay |#73625 407188
6 2010682 | 24-Nov-17 TWSEQS 406798 .
7 | 2010683 | paeyrz [73625  [A06T8 e R
8 2010684 24-Nov-17 | 473625 406798 /37 Gl AT \1
2011426 06.Dec.17 | 703922 601130 'x.";*:f\’-..,.. A /
10 2011424 06-Dec=17 | (00022 601130 \;\;;. ,/
11 2011425 06-Dec-17 ?03922 _ 21130 o
12 2012053 19-Dec-17 161315 136897
L 13 | 2012046 | 19-Dec-17 | 469281 398246
14 | 2012304 | 25-Dec-17 | | 703922 _ 1595634 -
15 2012305 | 25-Dec-17 | 703922 i 595634
16 2012565 | 28-Dec-17 | 16131”_: - _._1_3_63_()(_)
17 ~ 2000180 | 05-Jan-18 1409 B 146858
18 2000226 | 05-Jan-18 1473190 398257
19 2000227 05-Jan-18 53234 #_44804
20 2000224 | 05-Jan-18 | 109785 597386
e 2000230 | 05-Jan-18 | 201913 472931
22 | 2000240 | 05-Jan-1g | '83%01 154925
23 2000544 |1-Jan.1g | 946380 794181
24 2000629 | 12-Jan-18 | 700789 | 599344
|25 | 2000630 19-Jan-18 | 109785 San3id
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26 2001013 | 19-Jan-1g | 243809 | 788921 -1

27 2001014 | 19-Jan-18 | 215899 ragdal

28 2001359 | 24-Jan-1g |389909 324786

29 2001319 Chadan=1f | L0 i

30 2001358 e deini-18 | oY Liica o

31 2001679 OBiHeh:1g | T TrTO BLanS0

32 2001739 06-Feb-18 | /00009 Ga00e

33 2001750 G5-Feb-18 | [01°040 | 559549

34 2002313 13.Pebo1g [ 412169 a1

35 2008028 TR R s s

36 2008052 | 05-Jun-1g | '02869 80196 |

37 35085AL  |"iBuncs | oo8d  |Ses002 - - |

38 2008579 adun.18 |Deesd .

39 2008638 il AoNee  jeedity 0

40 2008675 VBTl | o e |BFET0S - - ]

41 2008676 | _15-Jun-18 891532 {691365 e

42 2008677 | 15-Jun-18 | 891532 b

43 2008815 Ty N e

44 2008928 BDJum-18 |29 b I
iy [ araues |28 |soeer0 ]

2009282 | 26unig |'9900° 1Ot

2000283 | 26-Jun-1g | *48299 999620
2009281 | 26-Jun-18 s [
2009284 | 26-Jun-18 !?96598 IR Lo I
2010034 | 12-Jul-1g | 01147 27605

51 2010063 | 12-Jul-.1g | 1083440 ~ [sesler

52 2010035 10-Jul-18;, | P20k 3690

53 2010621 25.Jul-18. | 710018 catidn

54 2010960 02-Aug-18 | 1504”_ ; “_3_673 ooy zboend

ss | oo1s0ss | 11seprg [12070%  [S379%0 |

e | ooismar  |ipseps |7 SO ]

57 2013226 | 12-Sep-18 | /26794 seroel, |

58 2013516 19-Sep-18 | 177041 i O

59 2013616 | 20-Sep-18 | /43571 [Ehesss T

60 2013619 | 20-Sep-18 | /357 |Bg0dEs |

61 2013748 24-Sep-18 | " o°71 | 545761

62 2013915 95-8ep-18. | 700°20 %1980

63 2014008 06:Sep-18. | * 291 s

64 2014479 | 0s-Oct-1g | 197824 30319
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65 | 2014478 | 05.0ct.18 | 748072 | 545683
| 66 | 2014429 _i___Q'S-O'c':t—IB 3749?_‘?_ :_ 272841
.67 | 2014477 | 05-Oct-18 745972 - 545683
.68 | 2014428 | 05-Oct-18 356225 259849
69 | _h-2_0_1_4$:80____i__1 1-Oct-18 338414 246022

Tr0 | aoiesis | tenowrs [P0 WS
71 | 2016409 __;glmogtlégj%fl_?'i - 252513
‘ 72 | 2016601 20 Nov-18 |0 o0 481208
73 | 2016600 20-Nov-18; | 97020 481208
74 | 2016602 22Nov-18 | 114437 507055
|75 | 2016834 29-Nov-1g | 309876 219035
76 | 2016832 | 29-Nov-18 | °'97%2 438071
_77_ 2016836 | 29-Nov-18 !328085 1231906
E_ 78 T 2016835  29-Nov-18 32808? o __' 231906
| 79 | 2016833 | 20-Nov-18 519752 438071
80 | 2016878 | 30-Nov-18 s G NER
81 | 2016892 | 30-Nov-18 | 249969 ] 176588
|_o2 ‘ 2016889 30-Nov-18 228085 231771
| 83 2017127 06-Dec-18 | 1246050 877185
| 84 2017276 O6becsig | PPP00L | AetETE
I 85 | 2017129 06-Dec-18 _?34538 _1_657889
| 86 | 2017280 | 06-Dec-1g |023025 | 438593
|87 | 2017331 07-Dec-18, | 939905 657505
88 # 2000182 | lejan__lc;a_lozgﬂ_ | 107990

TOTAL 49356649 38412952

2.1 The ‘pre-import’ condition in respect of all the imports had not been
fulfilled and all the above Bills of Entry were re-assessed in terms of Circular
No. 16/2023-Cus wherein it was clarified that in all similar cases the Bills of
Entry may be re-called and re-assessed for imposition of IGST. Upon re-
assessment, the systems created a challan for payment of IGST along with

interest and the appellants paid interest amounting to Rs. 3,84,12,952/-.

2.2 The appellants filed refund of Rs. 3,84,12,952/- with the Deputy
Commissioner, Customs Division, Jamnagar on the ground that there was no
provision under Section 3 of Customs Tariff Act for charge of interest in respect
of IGST. While claiming the refund, the appellants had placed reliance on the
case of M/s Mahindra & Mahindra Ltd. reported at (2023) 3 Centax 261 (Bom)
which had been upheld by the Hon’ble Supreme Court.
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2.3. The adjudicating authority rejected the refund claim filed by the

appellants vide the impugned order.

3. Being aggrieved with the impugned orders passed by the adjudicating
authority, the appellants have filed the present appeal. They have, inter-alia,
raised various contentions and filed detailed submissions as given below in

support of their claims:

» The refund claim was rejected without issuance of a Show Cause Notice and
thereby the principles of natural justice were vitiated. Reliance was placed on
the case laws of M/s Sidheshwar SSK Ltd. reported at 2011 (274) ELT 141
(T) and M/s Leister Technologies India P Ltd. reported at 2018 (364) ELT 650
(T) and Circular No. 1053/2/2017-CX dated 10.3.2017.

» No recovery can be affected without the authority of law in terms of Article
246 of the Constitution of India. Reliance was placed on the case laws of M/s
Mafatlal Industries Ltd. v/s Union of India reported at 1997 (089) ELT 247
(SC) and M /s Somaiya Organics v/s State of Uttar Pradesh reported at 2001

(130) ELT 03 (SC).
GST was leviable under Section 3(7) of the Customs Tariff Act and not under

”' tion 12 of the Customs Act. Reliance was placed on the case laws of M/s

erabad Industries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s

indra & Mahindra Ltd. reported at (2023) 3 Centax 261 (Bom)
» Interest can be levied and charged on delayed payment of tax only if the

statute that levies and charges the tax makes a substantive provision in this
behalf. Reliance was placed on the case law of M/s Mahindra & Mahindra
Ltd. reported at (2023) 3 Centax 261 (Bom), M/s Ukai Pradesh Sahakari
Khand Udyog Mandli Ltd. reported at 2011 (271) ELT 32 (Guj) and order
dated 16.7.1997 of the Hon’ble Supreme Court in the case of M/s India
Carbon Ltd.

» There were no provisions under Section 3(12) of the Customs Tariff Act for
charge of interest and as such no interest (:oula have been charged in the
case. Reliance was placed on the case laws of M/s Mahindra & Mahindra
Ltd. reported at (2023) 3 Centax 261 (Bom) and M/s A R Sulphonates Pvt.
Ltd. reported at (2025) 29 Centax 212 (Bom).

» The order dated 28.7.2023 of the Hon'ble Supreme Court in Special Leave
Petition Diary No. 18824 /2023 in the case of M/s Mahindra & Mahindra is a

e
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declaration of law by the Hon’ble Supreme Court within the meaning of

Article 141 of the Constitution of India.

» The substitution of Section 3(12) of the Customs Tariif Act vide Section 106
of the Finance (No. 2) Act which has been enacted on 16.8.2024 in itself
establishes that prior to 16.8.2024 there was no provision for charging of
interest. In the instant case, the matter pertains to a period prior to
16.8.2024 and as such the interest collected by the department is without
authority of law and is simply in the nature of deposit which is required to be

returned forthwith.

» In absence of any provision to charge interest on the levies under Section 3
of the Customs Tariff Act, the interest recovered from them assumes the
nature of collection without the authority of law. It is & settled matter of law
that any amount collected without the authority of law cannot be retained
and has to be returned forthwith. Reliance was placed on the case laws of
M/s G B Engineers reported at 2016 (43) STR 345 (Jhar) and M/s KVR
Construction reported at 2012 (26) STR 195 (Kar) as affirmed by the Hon’ble
Supreme Court as reported at 2018 (14) GSTL J70 (SC).

4. Personal hearing in the matter was held on 08.05.2025 wherein Shri

John Christian and Shri Ashish Jain, Consultants appecared for hearing gﬁ.

behalf of the appellants and they reiterated the submissions made in/ g.ppéal

memorandum and placed on record the case law of M/s A R Sulphonat‘es

\9
Ltd. reported at (2025) 29 Centax 212 (Bom). \ \ v
f "---—/
9. [ have carefully gone through the impugned order, appeal mem-::aralrluriiz{iraH

filed by the appellant, submissions made by the appellant during course of

hearing as well as the documents and evidences available on record.

5.1. The limited issue for consideration is whether interest is chargeable in
respect of the levy of IGST. It is a well-settled principle of law that interest on
delayed payment of tax can be levied only if there is a substantive provision to
that effect under the statute that imposes the tax. This view is supported by the
decision dated 16.07.1997 in the cases of M/s Indian Carbon Ltd. and M/s Ukai
Pradesh Sahakari Khand Udyog Mandli Ltd., reported at 2011 (271) ELT 32
(Guj).

5.2 There is no dispute that IGST is leviable under Section 3(7) of the
Customs Tariff Act. However, for the purpose of charging interest or imposing a
penalty, there must be corresponding provisions within Section 3 of the said
Act. The recovery mechanism provided under sub-section (12) of Section 3 does
not contain any provision for the levy of interest or penalty. A comparison

between the substituted Section 3(12) and the erstwhile provision clearly

Page 8 of 15 . S/49-163/CUS/IMN/2023-24
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establishes this position. The relevant text of both versions is reproduced below

for ease of reference:

Statute prior to substitution i.e. before 16.8.2024

The provisions of the Customs Act, 1962 (52 of 1962) and the rules
and regulations made thereunder, including those relating to

drawbacks, refunds and exemption from duties shall, so far as may

be, apply to the duty or tax or cess, as the case may be, chargeable
under this section as they apply in relation to the duties leviable

under that Act.|

Statue after substitution i.e. after 16.8.2024

“The provisions of the Customs Act, 1962 and all rules and
regulations made thereunder, including but not limited to those

relating to the date for determination of rate of duty, assessment,

non-levy, short-levy, refunds, exemptions, interest, recovery, appeals,

offences and penalties shall, as far as may be, apply to the duty or

ax or cess, as the case may be, chargeable under this section as
apply in relation to duties leviable under that Act or all rules or

@nilations made thereunder, as the case may be.”.

At Aarison between the substituted and the earlier version of the statute
Clearly establishes that the provision for charging interest and imposing
penalties in rcspeét of IGST levied under Section 3(7) of the Customs Tariff Act
was introduced only with effect from 16.08.2024. Prior to this amendment,

there was no statutory provision under Section 3(12) of the Customs Tariff Act

for the levy of interest or imposition of penalty.

5.3 The amended Section 3(12) of the Customs Tariff Act is prospective in
nature; therefore, the provision for charging interest is applicable only with
effect from 16.08.2024. This view is supported by the decision of the Hon'ble
Bombay High Court in the case of M/s A R Sulphonates Puvt. Ltd., reported at

(2025) 29 Centax 212 (Bom), wherein the Court observed as follows:

“66. Further, as far as the applicability of Section 3 (12}, after its
amendment by Finance (No. 2) Act, 2024, dated 16th August,2024, is
concerned, it would be appropriate to first refer to the provisions of
the amended Section 3 (12) of the Tariff Act. AmendedSection 3 (12)
of the Tariff Act reads as under: -

"12:- The provisions of the Customs Act, 1962 (52 of

1962) and all rules and regulations made thereunder,

including but not limited tonthose relating to the date for

Page 9 of 15 ‘ A~ S/49-163/CUS/IMN/2023-24



determination of rate of duty, assessment, non-levy,
short levy, refunds, exemptions, interest, recovery,
appeals, offences and penalties shall, as far as may be,
apply to the duty or tax or cess, as the case may be,
chargeable under this section as they apply in relation to
duties leviable under that Act or all rules or regulations

made thereunder, as the case may be.”

67. In our view, the amended Section 3 (12) of the Tariff Act is
prospective in nature and would apply only with effect from 16th
August, 2024.”

5.4 The issue of whether there existed a provision for charging interest and
imposing penalty under Section 3 of the Customs Tariff Act is no longer res
integra. The Hon’ble Bombay High Court, in the case of M/s Mahindra &
Mahindra Ltd., reported at (2023) 3 Centax 261 (Bom), has categorically held
that the imposition of penalty and levy of interest under Section 3(6) of the
Customs Tariff Act (now re-numbered as Section 3(12)) is not sustainable in

respect of duties leviable under Section 3. This decision was upheld by the
vall

Hon’ble Supreme Court by its order dated 28.07.2023 in Special Leave P \z:cfé_n <™

(Civil) Diary No. 18824/2023. Furthermore, the Review Petition ﬁle-d,f’ﬁ;'l '

T T
§~—{ At

department against the said order was also dismissed by *he Hon'ble S‘mﬁr

| B =P

Court vide order dated 09.01.2024 ir. SLP (C) No. 16214 /2023. \;:‘?‘:\.

5.5 The Hon’ble High Court of Bombay, in the case of M/s A.R. Sulphonat;s
Put. Ltd., reported at (2025) 29 Centax 212 (Bom), has followed the above-
mentioned ruling. The facts of the case were analogous, centering on whether
interest and penalty could be levied for delayed payment of IGST. The Hon’ble
Court held that neither interest is chargeable nor penalty imposable in respect
of such IGST demands. This judgment conclusively settles the legal position on
the matter, dispelling any ambiguity that previously existed. The relevant
portion of the judgment, which is self-explanatory, is reproduced below for

ready reference:

“60. In Mahindra & Mahindra Limited (supra), this Court, after going
through the provisions of Section 3 (6) of the TariffAct cnd Section 3A
(4) of the Tariff Act as applicable at the relevant time, held that no
specific reference was made to interestand penalties in Sections 3 (6)
and 3A (4) of the Tariff Act, which are substantive provisions and,
therefore, imposing interestand penalty would be without the
authority of law. In the present case, the levy of IGST is under
Section 3 (7) of the TariffAct, and Section 3 (12) of the Tariff Act which

is applicable to the said levy is parimateria to Sections 3 (6) and 3A
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(4) of theTariff Act as referred to in the case of Mahindra & Mahindra
Limited (supra). In these circumstances, in our view, the saiddecision

is squarely applicable to the facts of the present case.

61. Further, we are unable to accept the submissions of the
Respondents that the decision in the case of Mahindra &Mahindra
Limited (supra) is not applicable to the facts of the present case since
it does not interpret Section 3 (12) of theTariff Act. The provisions
under consideration before this Court in the case of Mahindra &
Mahindra Limited (supra) wereSections 3 (6) and 3A (4) of the Tariff
Act. In Mahindra & Mahindra Limited (supra), this Court interpreted
the provisions ofSections 3 (6) and 3 A(4) of the Tariff Act, which are
parimateria to the unamended Section 3 (12) of the Tariff Act, which
isin consideration in the present case. On interpreting Sections 3 (6)
and 3A (4) of the Tariff Act, this Court held that when nospecific
reference was made to interest and penalties in the said provisions,
imposing interest and penalty would be without theau thority of law.
In these circumstances, in our view, the ratio of the decision in the

ase of Mahindra & Mahindra Limited(supra), would be squarely

licable to the facts of the present case.

We are also not able to accept the submission of the
spondents that the provisions of Section 3 [ 12) use the
term'including” and the same implies that the provisions of the
Customs Act will be made applicable to the Tariff Act. As can beseen
from the Judgement of this Court in Mahindra & Mahindra Limited
(supra), Sections 3(6) and 3A(4) of the Tariff Act,which were
considered by this Court in the said Judgement, also use the word
"including’. Despite the same, this Court cameto the conclusion that,
since there was no specific reference to interest and penalties,
imposing interest and penalties would bewithout the authority of

lauw.

63. In these circumstances, in our view, the submissions of the
Respondent, based on the use of the word "including" inSection 3 (12)

of the Tariff Act, cannot be accepted.

67. In our view, the amended Section 3 (12) of the Tariff Act is
prospective in nature and would apply only with effectfrom 16th

August, 2024.

69. From the said judgement, it is abundantly clear that Section 3
(12) of the Tariff Act, as amended by Finance (No. 2)Act, 2024 dated

-
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16th August, 2024, would apply only prospectively and would not be

applicable to the case of the Petitioner atall.

70. In our view, for all the reasons stated hereinabcve, the impugned
Order, to the extent that it levies interest and penalty,is without the

authority of law and is liable to quashed and set aside.

72. In our view, for all the reasons stated herein above, the said

Circular, to the extent that it seeks to recover interes:, is bad in law.”

The Hon’ble High Court of Bombay has unequivocally ruled that interest is not
chargeable in cases involving the levy of IGST, leaving no room for doubt in

relation to the facts under consideration.

5.6 In view of the foregoing, the :ssue is no longer res integra, and it is now
settled that interest cannot be levied in cases involving IGST payable under

Section 3(7) of the Customs Tariff Act.

6. In light of the judicial principles enunciated by the Hon’ble Supreme
Court in M/s Kamlakshi Finance Corporation Ltd. [1991 (55) ELT 433 (SC)|, I am
duty-bound to follow the decisions of the Hon’ble Supreme Court in M/s. -
Mahindra & Mahindra Ltd. (supra) and the Hon’ble High Court of Bombay,;nj\- o

\
M/s A.R. Sulphonates Puvt. Ltd., particularly in the absence of any stax’ Jn)‘&c : ,?.1
){\I" e - : ‘
operation of these judgments or their being overruled as on date. l b .\ 1" <51 g
“n

T Furthermore, 1 respectfully submit that the order dated 286"720‘23//
passed by the Hon’ble Supreme Court in the case of M/s Mahindra & Mahindra
Ltd. |[SLP (Civil) Diary No. 18824 of 2023], as reported in (2023) 9 Centax 361
(SC), constitutes the law of the land under Article 141 of the Constitution of

India, for the following reasons:

(a) The Special Leave Petition (SLP) filed by the Department was dismissed
by the Hon’ble Supreme Court through a reasoned order, thereby
constituting a speaking order. This legal position has been clarified in
Instruction F. No. 276/114/2015-CX.8A dated 09.02.2016, the relevant
portion of which is reproduced below:

“If the SLP is dismissed at the first stage by speaking a

reasoned order, there is still no merger but rule of judicial

discipline and declaration of law under Article 141 of the

Constitution will apply. The order of Supreme Court would

mean that it has declared the law and in tha' light the case

was considered not fit for grant of leave.”
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b) The above position of law has also been laid down in the case of
Kunhayammed V/s State of Kerala reported at 2001 (129) ELT 11 (SC)

wherein it has been held as under:

If the order refusing leave to appeal is a speaking order, ie.
gives reasons for refusing the grant of leave, then the order

has two implications. Firstly, the statement of law contained in

the order is a declaration of law by the Supreme Court within

the meaning of Article 141 of the Constitution. Secondly, other

than the declaration of law, whatever is stated in the order are
the findings recorded by the Supreme Court which would bind
the parties thereto and also the court, tribunal or authority in
any proceedings subsequent thereto by way of judicial

discipline, the Supreme Court being the Apex Court of the
country.

c) The Review Petition Diary No. 41195/2023 filed by the department
against order dated 28.7.2023 was dismissed by the Hon'ble Supreme
urt vide order dated 9.4.2024

order dated 28.7.2023 of the Hon'ble Supreme Court is not in limine

{tands established from the very fact that the department had filed Review
Petition Diary No. 41195/2023 against the said order. If the order dated
98.7.2023 was in limine, no review petition could have been filed against
the said order in light of the Board’s Instruction F. No. 276/114/2015-
CX.8A dated 9-2-2016.

8. Furthermore, 1 find that the Department had exercised its statutory right

of appeal under Section 130E of the Customs Act. Accordingly, the dismissal of

the appeal whether by a speaking or non-speaking order would attract the

doctrine of merger. This view is supported by the following judicial precedents:

a) M/s Pernod Ricard India (P) Ltd. reportec at 2010 (256) ELT 161 (SC) wherein

the Hon’ble Supreme Court has held as under:

In our opinion, once a statutory right of appeal is invoked, dismissal
of appeal by the Supreme Court, whether by a speaking order or non-
speaking order, the doctrine of merger does apply, unlike in the case
of dismissal of special leave to appeal under Article 136 of the

Constitution by a non-speaking order.

24. In the present case, the appellant preferred statutory appeal

under Section 130E of the Act against order of the Tribunal dated

—

Page 13 of 15 —  $/49-163/CUS/IMN/2023-24



25th March 2003 and, therefore, the dismissal o appeal by this
Court though by a non-speaking order, was in exercise of appellate
Jurisdiction, wherein the merits of the order impugned were subjected
to judiciary scrutiny. In our opinion, in the instant case, the doctrine
of merger would be attracted and the appellant is estopped from
raising the issue of applicability of Rule 6 in their case.
b) M/s Caryaire Equipments India Ltd. reported at 2005 (179) ELT 522 (All)
wherein the Hon’ble Allahabad High Court has ruled as under:

22. It may be mentioned that dismissal of an SLP without giving
reasons does not amount to merger of the judgment cf the High Court
in the order of the Supreme Court vide Kunhayammed v. State of
Kerala, 2001 (129) E.L.T. 11 (S.C.) = (2000) 6 SCC 359. However, in
our opinion dismissal of an appeal under Sectiorn 35L(b) by the
Supreme Court would amount to a merger even if the Supreme Court
does not give reasons. This is because Article 136 of the Constitution

is not a regular forum of appeal at all. It is a residuary provision

e —

» . . - - . r'/{ = § .- -"\
which entitles the Supreme Court to grant at its discretion Specxag/;\_/ﬂ‘iﬂf{:?; A
Leave to Appeal from any judgment, decree, order etc. of any Court c;t'r,'f/r \

R =k
Tribunal in India. This is an exceptional provision in *he C(mstitt,ctid,_rgi1 \ QP 3 '{

which enables the Supreme Court to interfere wherever it feels tha N\
injustice has been done but it is not an ordinary forum of appeal at \*E‘L‘%*/
all. In fact unless leave is granted by the Supreme Court under

Article 136 no appeal is registered. Article 136 is a discretionary

power in the Supreme Court and it does not confer a right of appeal

upon a party but merely vests discretion in the Supreme Court to

interfere in exceptional cases vide State of Bombay v. Rusy Mistry

and Another, AIR 1960 SC 391, Municipal Board v. Mahendra, AIR

1982 SC 1293 etc.

23. Article 136 does not confer a right to appeal at all. It only

confers a right to apply for a Special Leave to Appeal vide Bharat

Bank v. Its Employees, AIR 1950 SC 88. It is for this reason that a

dismissal of an SLP does not amount to merger of the order of the

High Court or the Tribunal with the order of the Supreme Court. The

Supreme Court can reject an SLP without even going into the merits of

the case e.g. if it believes that the matter is not so serious as to

require consideration by the Supreme Court or for any other reasons.

24. On the other hand Section 35L provides a regular forum of

appeal. Hence if an appeal under Section 35L is dismissed by the

Supreme Court, whether by giving reasons or without giving reasons

in either case. The doctrine of merger will apply and the judgment of
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the High Court or the Tribunal will merge into the judgment of the
Supreme Court. Hence in our opinion the judgment of the Supreme
Court dismissing the appeal agains! the order of the CEGAT s

binding on us.

9. In view of the foregoing, 1 find that interest cannot be levied on the IGST
in the absence of any enabling provision under the Customs Tariff Act.
Consequently, the interest recovered in the present case is without authority of
law and cannot be retained by the Department; it is liable to be
returned/refunded. Accordingly, the impugned order rejecting the refund
applications filed by the appellants is unsustainable in law and is, therefore,

liable to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by

the appellant by way of grant of refund as claimed by them.

;L,*\Lf;l
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