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This copy is granted free of cost for tlre private use of the persc n to whom it is issued

2 fuorft{Flqq 1eG2 alurr izs ffi rrt rq?rrctciml
&srffi frq-r*Miryrdarsw*rAq-tffi{€,rrMrrq+6}nr6drd{s6Tdrda}$s.rrT
?er-+ffiarM 3 u-ffi*.or6r,lrrsfuq/ €g-ffisfos r errta r+iritrr I fa-rqxr-oq,

({rGr€ftqrrr) €-fl{crrf TiffiefqofltErl-qilfiTgs-+a

rder relating to :

lo)

a) lany goods imported on baggage

ffiFrqqroeMsrtfffi
6fr
any goods loaded in a conveyance for importation into India, bu: which are not unloaded
at their place of dcslination io India or so much of the quantity of such goods as has not
been unloaded at any such destination i[ goods unloadcd at sur:h destination are short of
the quantity requirr:d to br: unloaded at that dcstination.

(TI) fiTr{fcogdUFqq. r 
()(:,2 }-3{tsrrx d?rgflbq

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

&rul

I 
The revision applicatron should be in such form and shall be verified in such manner as

lma-v be specified in thc rclcvant rules and should be accompanied by

( tF-

)

1l

4

4 copies <lf this order, bearing Court Fee Starnp of paise llfty only in one copy as./

,,..4V :,ri

'prcscribed under Schcdulc 1 itcm 6 of thc Court Fee Act, 1870

?rs' ffi3{-drqrsrq1€.ffi t ffiqr,qtd

(b) 4 copies oI the Order-in Orillinal, in addition to relevant docum,lnts, if any

(TI) 3{iffi qftqr

(

4

(s)

(d)

4 copies of the Application for Revision

, 1962

irq{$-{ats,Es-sq-off 3mfr E{Aarfr {bo{ti-{t66t+5.21v0r-
(Fqqdlilcrrqrd. I 00 0/-(FqgqoEnilr{qr,

l, tsrM, tnrwfurrJqmTbrqrlM. srr.6 otdqftqi.
qfr go,cirfi"rmqrq,ornqFrqnis+t{rRrofo rsqq!-6-dr<qqr$ff+6tr6l*t*at{TarFq+€.200/-
@.rooor-

4

The duplicate copy of the T.R.6 challan evidencing payment of Rs.2OO/- {Rupees two
Hundred only) or lls. 1,0oo/ (Rupeeri one thousand only) as the case may be, under the
Head of othcr reccipls, fees, fines, forfeiturcs and Miscellaneotrs ltems being the fee

prcscribed in th(' Customs Ad, 1962 (as amcndcd) for ftling a Rt:vision Application. If the
amount of dLlty ancl intc:rt:st dernanded, finc or penalty levied is one lakh rupees or less,
fees as Rs.2OO/ arnd il it is rnore than onc lakh rupees, the fee is Rs.1000/-.

{({I. 2

In respect of cases other than these mentioned under item 2 abcve, any person aggrieved
by this order can lile an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form
C.A.-3 before th(: Customs, Bxcise and Service Tax Appellate Tribunal at the following
address:

bortffi borilrfl @vrkr+vr5au-5q€6't-drdre+S
qrgrosrfVftqq 1e62 a1qrfl 12e q (1) bsrtMd$.g.-:
ASmUo', @qf iro-rur}-+rqarFrgFdfu aqlq{rrffi t
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i Under Section 129 I)I)( l) of the Cust()ms Act, 1962 (as amende d), in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The nddit jonal Secretary/Joint Secretary (Revisi':n Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhiwithin 3 months from the

] date of communjcation of the order.

(c)

irg )

3

,1u 6 1

I

I

(a)

t-



Cuatoms, Excise & Sersice Tax APPellate
Tribunal, ulest zonal Bench

({ftqBs, , 
}RII{ 2,d Floor, BahumaliBhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

dT, oldrIEKrE- 3 B 0 016

,1962 dqr{I 12e q (6) 3{ri-{, , 1e 62 alqr{l 129

gttt*ortft<

Under Section 129 A (6) of the Customs Acl, 1962 an appeal undcr Section 129 A (l) r:f
the Customs Acl, 1962 shall be accompanied by a fce of

om@
-ornt of arty ina irrt.."it a".n-r*t"a u"a p."ulty f.ti"a Uy u"y tffr."t,,i-l
the case to which the appeal relates is hve lakh rupees or lt'ss, one thousand 

I

rupees;

oclii@q{irrddR;Prvqffi q{ir6-r-m;qi"-f,grrsqq

where the a
Customs in

5

(tD'

)

(a)

(tI
)

{b)

(c)

(q)

(d)

( TI)

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand mpees :

6qqqrsqrGFq\r*,3tRrrffi ;es-oqnrqq

where the amount of dutY atnd in

Customs in thc casc 1o which the appeal relates is morc than il ft-v iakh rupees' ten

thousand rupccs

{s 10%

t0 % 3[dr-6{+w,qEi&-d'e-asR-qr{ae, 3rfl-f,€sMr rlr I

tcrest demanded and penalty lcvicd by any officer of

q(gb

ment of 10Yo
___ --.1
of the dutyAn appeal against this

demanded where duty
;.der silX I* befo.e tl're T.ibrt aI o., p,y
or duty and penalty are in dispute, or penalty, where penalty alone

'$

in dispute

12 e (q) (6)

onaruUft r<qFreffiguriitft rgqTffir{-{qdqqtfd\fu \nrq3t+f, 3{t{cIT

1 orftear
nder section 129 (a) ol the said Act, every app Iicalion made before the Appellate

Tribunal-

(a) in an appeal for grant of stay or lbr rcctification of rnistak(' or li;:- arn-v othcr purposc or

(b) for restoration of an appcal or an application shall bc accompanied by a fee of five

Hundred rupces.

t
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Ord cr in Appcal

M/s Shri Jagclarnba Polymers Ltd. sitrrated at f lalmony, 4th Floor, 15/A

Shree Vidhyanagar Co-op. Housing Society Ltd., Opp. NABARD, Nr. Usmanpura

Garden, Ahmedabad (hereinafter relerred to as 'the appr:11ants'for the sake of

brevity) have filed thc prescnt appeal challenging Order in Original No.

95lDC IRD 123 24 dated 21 . L24(hereinafter rcferred to ari 'the impugned order')

passt'd by the Deputl' Commissioncr, Customs Division, Jamnagar (hereinafter

referred to as the adjudicating authority').

2. Facts of the case, in brief, the appcllant had irrported goods under

Advance Authorizat.ion by availing thr: exemption under Notification No.

'I 8/201S-Cus under the following Brlls of Entry:

Sr. No. Bill of Entry No. Date IGST Paid Amount of Interest

on IGST

2009296 30-Oct- 17
239915 208529

200926A 30-Oct- 17
414361

20).o172 1 6-Nov- I 7
282833

4 201 0390 2O-Nov- 17
474555 408377

201052.3 22-Nov- 17
473625 407 188

20to6a2

20 10683

24-Nov- l 7
473625 406798

2i |to1{ z

24-Nov-77

406798

20106a4
/ 3625 406798 s

2011426 06-Dec- 1 7
703922 601 130

06-Dec- I 7
703922 60 l 130

06-Dec- 17
703922 60 1130

19-Dec- 1 7
161315 136897

2012046 I 9-Dec- I 7
469241 39A246

2012304 25-Dec- 17
703922 595634

15 2012305 25-D<:c-17
703922 595634

l6 28-Dec- 17
t6l3r.5 136300

2

3r

5

6

__7 _',

17

2012565

2000180 O5 Jren- 18

8
I

I

2000226 05 J;an- 18

2000227 05-lan- 18

05-Jan- 18

2000230 05-Jrrn- 18

2000240 05 Jan- I u

200054.+ 1 1-Jan- i 8

2000629 I 2-Jrrn- 1 8

174489 14685u

473190 398257

53234 444O4

709785 597386

i;61913 472931

183361

946380 794181

709785 595344

709785 595344

18

20

21

22

2-t

24

25

9

10 20t1424

2011425

12 20t2053

l1

19

2000224
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744921
20010 r 3 19-Jan 18

200tot4 1 9-Jan- 1 8

2001359

2001319

2008052 05 Jun 18

200854 1 I 3-Jun- 18

2008579 1 4-Jun- 18

14-Jun- 18

1 S-Jun- I8

20-Jun- 18

2009010 21 Jun 18

26 Jun i8

189665 146224

784921

324746

262327

599605

616850

629662

839549

17 5170

)20014

102869

720084

93562

80 196

559002

822953

720084

737229

63852 1

558706

i)7 17 06

69 1365

69 1365

693820

896598

344846

693451

266570

414299

-- 
l-

--t-
345 620

t 2OO9243
3 1036 1 239276

2009281 26-Jun- 18
$ 896598 691241

26-Jun- 18

36r147 27605s
l2-Jul- 18

12-Jul- 18
1083440 a28164

420655
1 2-Jul- 18

538933
2S-Jul- 18

1504 1 1 113673
02-Au -18

726794
1-SgP 18

726794 53703

t

2013094 I

2013227

20t3226 I2-Sc -18

2013516 19 Se -18

20-Se -18

2014008

05-Oct- 18

726794 53703 r

t77047 130307

74357 t 546983

743571

74357 7 545761

743571 545 150

u63 1 39

12'Sep 18 
,

26
943809

943809
27

38950919 24-Jan-18
314603

29
719093

30 200 1358
7 4417 5

31 200r679
760009

1013345
200t739

200 1750JJ
212169

24-Jan- 18

24-Jan- 18

05-Feb- 18

06-Feb- 18

0S-Feb- 18

13-Feb- 1834

05-Jun- 18

2002313

200ao2835

36

38

2008638?o

891532
1 S-Jun- 1841

89 1532
I S-Jun- 1842

896598
19-Jun- 18

2008677

20088 15

2008675

2008676

43

200892844

;'\ 45

)a
'-/tl'{on

50

20 10063

2009284

20 10034

51
550319

201003552
710018

201096054

55

56

57

<o

60

61
415585566530

62

20-s -18

24-Se -18

25-Se -18

2013616

20139 t5

2013619

2013748

63 26 Sep- 18

64
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66
- ---]- 

-

201447 A

2074429

05-Oct- 18

O5-Oc:t- 18

05-Oct-18
356225

1 1 O<:t-l8

1 6-Nov 1 8

I 9-Nov- l8

748072 545683

374036 272841

748072 545683
67 20144'i7 05-Oc:t- 18

71

68 2014428

69 2014880

70 2016314

20r6409

259849

338414 246022

3s5173 252951

252.513

481208

678020 48]l208

714437 507055

72 2r]1660I

73 2016600

74 I
2016602

22-Nov- 18

22-Nov- 18

29-Nov I8

29-Nov 18

3O-Nov- 'l 
8

/5 201.6834

76 201,6832 29-Nov- 18

77 2016836 29 Nov- 1 8

309876 219035

438071

231906

328085 23r906

619752 43807 1

oo< 1 0 20848

--1

7a 20 1683s

79 20 16833

80 2016A7a

8l

82

20t6892 30-Nov- 18
249969

328085

17658u

231771

a77 1a5

464172

20 16889 30-Nov- 1 8

207712783

E,t lc

84
657889

85
438593

8(r
65750s

87 201733l

2000182 04-Jan- I 9
107990 707990

8il
TOTAL 49356649 38412952

2.'l The 'pre-import' condition in respect of all the imports had not been

fulfilled and all the above Bilts of Entry were re-assessed in terms of Circular

No. 1612O23-Cus wherein it was clarified that in all similar cases the Bills of

Entry may be re-called and re-assessed for imposition of IGST Upon re-

assessment, the systems created a challan for payment of IGST along with

interest and the appellants paid interest amounting to Rs. 3,84,12,952/-'

2.2 'lhe appetlants filed refund of Rs. 3,84,12,9521- wit}l the Deputy

Commissioner, Customs Division, Jamnagar on th<: ground that there was no

provision under Section 3 of Customs Tariff Act for charge ':f interest in respect

of IGST. While claiming the refund, the appcllants had plrrced reliance on the

case of M/s Mahindra & Mahindra l-td. reported at (20231 3 Centax 261 (Bom)

which had been upheld by the Hon'ble Supreme Court.

It
I

22-Ncrv- 18

29-Nov- 1 8

6197 52

328085

06-Dec- 18
1246050

2017276 06-Dr:c- 18

06-Dec- 1 8

06-Dt:c- 18

07 Dr:c- 18

659361

934538

623025

657505
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355173

-1 ozsoio

--r

_]--

r-

2ot_7 u1e

2017280

l



2.3. The adjudicating authority rejecte<l the refund claim filed by the

appellants vide the impugned order.

3. Being aggrieved with the impugned orders passed by the adjudicating

authority, thc appellants have filcd the prescnt appenl. They have, inter'aLia,

raiscd various content.iorls and filcd dctailcd submissions as given bclow in

support of therr claims:

) The refund claim was rejected without issuance of a Show Cause Notice and

thereby'the principles of natural justice rvere vitiated. Reliance was placed on

the case laws of M/s Sidheshwar SSK Ltd. reported at 2oll (274) ELT 141

(T) and M/s Leister Technologies India P Ltd. reported at 2018 (364) ELT 650

(T) and Circular No. lO53l2/2017-CX dated 10.3.2O17.

) No recovery can be affected without the authority ol law in terms of Article

246 of the Constitution of India. Reliance was place d on thc case laws o[ M / s

Mafatlal Industries Ltd. v/s Union of India rcportcd al 1997 (O89) El-T 247

(SC) and M / s Somai-va organrcs v/ s Statc of Uttar Pradesh re portcd at 200 1

(130) ELT 0s (sc).

GST was lcviable under section 3(7) of the customs Tariff Act and not under

tion 12 of the Customs Act. Reliance was placed on the case laws of M/s

erabad Industries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s

ndra & Mahindra Ltd. reported at (20231 3 Centax 261 (Bom)

} Intercst can bc lcvicd and charged on dclayr:d pa-yment of tax onlv if the

statute that lcvies and r:harges the tax rrLakt:s a substantivc provision in this

behalf. Reliance was placed on the casc ia"v of M / s Mahindra & Mahindra

Ltd. reported at (2023) 3 Centax 261 (Bom), M/s Ukai Pradesh Sahakari

Khand Udyog Mandli Ltd. reported at 1)01 I (27 1) DI.f 32 (Guj) and order

dated 16.7.1997 of the Hon'blc Suprenre Court in the case of M/s India

Carbon Ltd.

) There were no provisions under Section 3(12) of the Customs Tariff Act for

charge of interest and as such no interest could have becn chargcd in the

case. Reliance was placed on the case laws of M/s Mahindra & Mahrndra

Ltd. reported at (2023) 3 Centax 261 (Ilom) and M/s A ll Sulphonalcs Pvt.

Ltd. reported al. (2025) 29 Ccntax 212 \Bt>m).

) The order dated 28.7.2023 of the Honble Supreme Court in Special l-eave

Petition Diary No. |9a24/2023 in the case of M/s Mahindra & Mahindra rs a

B

I
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declaration of law by the Honble Supreme Court ryithin the meaning of

Article I 4 1 of the Constitution of India.

Thr: substitution ol Sr:ction 3(12) r:f the Customs Tzrri:T Act vidc Section 106

of the f,'inancc (No. 2) Act whic,-r has bccn enact<:d cn 16.8.2024 in itself

establishes that prior to 16.8.2Ct24 there was no prc,vision for charging of

interest, In the ilstant case, 1-he matter pertains to a period prior to

16.8.2024 and as such the interest collecl.ed by ttre rlepartment is without

authority of law and is simply in t he naturc of dcposit rvhich is required to be

rcturncd forthwith.

i In :rbsence of anv orovision to charge interest on thc levies under Section 3

of thc Customs 'l'ariff A<:t. the intcrcst rccovered 1-ro n ttrt:m assumes the

natLlre of collection without thc eruthority of law. It is :. settlod matter of law

that any amollnt collcctr,'d without the authority ol law cannot be retained

and has to be returned forthwith. Reliance was placerl on the case laws of

M/s G B Engrneers reported at 2016 (43) STR 345 (Jhar) and M/s KVR

Construction reported at 2012 (26) S'I'R 195 (Kar) as afflrmed by the Hon'ble

Supreme Court as reported at 2O 18 (14) GSTL J7O (SC).

4. l)crsona] hcaring in the matrcr was held on 08.05.2025 wherein Shri

John Christian and Shri Ashish Jain, Consultants appeared for hearing. $p,-
behalf of the appellants and they reiterated the submis

memorandum and placed on record the case law of M/s

Ltd. rcportcd al (20251 29 Ccntax 2 l2 (Bom)

5. I have carefully gone through the impugned order,

filed by the appellant, submissions made by the appellzLnt during course of

hearing as well as the documents and evidences available on record.

5.1. The limited issue for consideration is whether interest is chargeable in

respect of the lery of IGST. It is a well-settled principle of law that interest on

delayed payment of tax can be levied only if there is a suL,stantive provision to

that effect under the statute that imposes the tax. This vievr is supported by the

decision dated 16.O7.1997 in the cascs of M/ s Indian Carbon Ltd' and M/ s Ukai

Pradesh Sahakari Khand lJdyog Mtmdli Ltd., reported at 20 11 (27ll ELT 32

(cui).

5.2 There is no dispute that IGST is leviable under Section 3(7) of the

Customs Tariff Act. However, for the purpose of charging irrterest or imposing a

penalty, there must be corresponding provisions within Section 3 of the said

Act. The recovery mechanism provided under sub-section (12) of Section 3 does

not contain any provision lor the levy of interest or pellalty. A comparison

between the substituted Section :3(12) and the erstwhile provision clearly

Page 8 of 15 s/49- l 63,( rUS/J MN I 2023 -24
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establishes this position. 'lhe relcvetnt tcxt of both vt:rsions is rcproduced below

for ease of rcfercnce:

Statute prior to sub stitution i.e. before 16.8.2024

The proubions of the Custom.s Act, 1962 (52 of 1962) and the rules

and regulations made thereunde4 including those relating to

drawbacks, refunds and exemption from duties shall, so far as may

be, appLy to the duty or tax or cess, crs the case may be, chargeable

under this section as tht:g applg in relcttion to lhe t.luties k:uiabLe

under thut AcL.l

Stotue afte r substitution i.e. after 16.8.2024

"The proui^sions of the Customs Act, 1962

regulotions madt: thereunder, including but

relating to the date for determinatinn of rate of dutg, assessment,

non-leug, short-leug, refunds, exemptions, interest. recoueru, aPpeaLs,

offences ond penalties shall, as far as may be, applu to the dutg or

or cess, a.s the case may be, chargeable under this section os

appl1l in relation to duties leuioble under thot Act or all ntLes or

tions made thereunder, as the case mag bc: "

arlson between the substituted and the earlier vcrsion of the statute

establishes that the provision fcrr charging interest and imposing

and alL rules and

not lintited to those

ear ly

penalties in rcspect of IGS'f levierl under section 3(7) <;f thr: customs Tariff Act

was introducccl only with effect lrom 16.08.2O24. Prior lo this amcndment,

there was no statutory provision under Ser:tion 3(1 2) of thc customs 'lariff Act

for the lery of interest or imposition of penalty.

5.3 'l'he amended Section 3(12) of the (lustoms Tarilf A<:t is prospective in

nature; thereforc, the provisron lor chargrng intcrcsl is applicable only with

effect from 16.0A.2024. This view is supportcd by lhc decision of thc Hon'l-rle

Bombay High Court in thc casc of M/ s A R Sulphonates Pt't. Lfd , reported at

(2O25J 29 Ccntax 212 (I3om), whcrein thc C,:urt obscrvcd as lollows:

"66. Further, as Jar as the appltcab ':-lttg of Sectton 3 (12), after its

amendment by Finance (No. 2) Act, 2A24, dated 16th August,2024, is

concented, it tuould be appropiate t<t first refer to the prouisions of

the amended Section 3 (12) of the Tariff Act. AmendedSection 3 (12)

of the Tariff Act reads as under:

" 12: The proutsions of the Custom.s Ac4 I 962 (52 of

1962) and alL ruLes arLd requLQtions nutdc Lh<:rcurrc7er,

hose re lating to the date for

Page 9 of 15

incLuding but not limited

.t-'- s/49- I 6ilcus/JMNtzo23-24



determinr.ttion oI rote o.f duty, (-rs.sessmer?t, non Lcu11,

short leu!/, refunds, e-.xemptions, interest, recouery,

appeals, offences and penalties shall, as for as mctg be,

applA Lo the dutg or ta-x or cess, as the crse may be,

chargt:ablL: unrler this ser:tion as theu appty in relation to

duties Leutablc: under that Act or all rules or regulations

made thereunder, tts the case may be."

67. In our uieu., the amended Section 3 ( I 2) ol t,lrc T'arifJ Act is

prospecttue in rutture rtnd u-tortld ctpply ontg utith e'ffect from 16th

ALtgust, 2024 . "

5.4 The issue of whether there existed a provision for r:harging interest and

imposrng penalty undcr Scction 3 of the Customs Tariff Act is no longer res

integrd. The Hon'ble Bombalr High Court, in the casc of M/ s Mahindra &

Mahinclra /-1d., reportcd at l2O23l 3 Centax 26 1 (Bom), I as categorically held

that thc imposition ol pcnaltv and lerl' of interest under Section 3(6) of the

Customs Tariff Act (now re nurnbcrcd as Scction 3(12)) :s not sustainable in

respect of duties lcviable undcr Section 3. This dccision was upheld by the

Hon'ble Supreme Court by its order dalcd 28.O7.2023 irr tipccial Leave

(Civil) Diary No. 1882a /2023. Furthermore, the Rcview Petition llled

department against tht: said order uas also dismissed by :he Hon'ble

Court vide order dated 09.O)..2024 in SLP (C) No. 16214 l2C'23.

5.5 The Honble High Court of Bombay, in the case ol Ll/ s A.R. Sulphonotes

put. Ltd., reported al 12025) 29 Centax 212 lBorn), has followe<l the above-

mentioned ruling. 'lht: facts of the c:ase were analogous, centcring on whether

interest ancl penally could bt: lcvrcd for delayed payment of IGST. The Hon''ble

court held that ncither interost is chargeablc nor penalty imposable in respect

of such IGS't demands. 'l'his judgmcnt conclusively settlcs the lcgal position on

the mal:tcr, dispclling arry ambiguity thal previously c:<istccl. 'lhe relevant

porl.ion of rhe ju<tgmcnl., which is self-explanatory, is rcproduccd below for

ready rcference:

u6O. In Mahirulro & Maltintlra Limited (supra), this Court, after going

through the prouisions of Sttction 3 (6) of the TariffAct cnd Section 3 A

(4) of the Tariff Act as applicable at the releuant timc, heLd thot no

spectfic refercnce was mode to interestand penalties t Secttons 3 (6)

and 3A (4) of the 'l'oriff At:t, uthich are substantiDc proulsions and,

therefore, imposingl interestand penaltg tttould be' without the

ctttthoitll ol Latt.t. In tlre pres,znt cose, the leuy of rGST i^s under

Se.ction 3 (7) of thrt 'l'ariffAct, ttnd Section 3 (12) of thc 7 ari,tf Act ttthich

is appticabte to the saicl leug is porimateia to Sections 3 (6) and 3A
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ft) of theTanff Act a.s referred to in the case of Mahindra & Mahindra

Limited (supra). In these circumstances, in our uiew, the saiddecision

is squarely appltcable to the facts of the present case.

67. Further, u)e are unoble to accept the submissions of the

RespondenLs that the deci.sion in the case of Mahindra &Mahindra

Limited (supra) is not applicable to the facts of the present ca.se since

it does not interpret Section 3 (t2) of theTariff Act. The prouisions

under considertttion before thi.s Court in the cose of Mahindra &

Mahindra Limited (supra) ueresections 3 (6) and 3A fi) of the Taiff

Act. In Mahindra & Mahindra Limited (supra), thb Court interpreted

the prouisions ofsections 3 (6) and 3 A(4) of the Tanff Act, uthich are

paimateia to the unomended Section 3 (12) of the Toriff Act, uthich

isin consideration in the present case. On interpreting Secttons 3 (6)

and 3A ft) of the Tariff Act, thb Court held thttt uhen nospecific

reference utas mad.e to interest and petmtlties in the said proui'sions,

imposing interest and penalty would be ulithout theauthority of law'

In these circum.stances, tn our uieut, the ratio of the deci'sion in the

\3t e of Mahindra & Mahindra Limitczd(supra), would be squarely

licable to the fttcts of the present case

i
.g

I

We are

spondents

also

that

not

the

the

able to accept the submission of the

prouisions rtf Section 3 ( I 2) use the

same implies that the prou'isions of theterm"includingl" and

Cu.sfoms Act tuill be made applicable to the Tariff AcL '^s can beseen

from the Judgement of this Courl in A4ahindra &' tWtthindra Limited

(supra), Sections 3(6) and 3Afi) o1 the Tanff Act,tuhich utere

consid.ered by thLs Court in the said Judglemen| ctlso use the uord

"including". Despite the same, this Court clmeto the r:onclusion thctt.

since there tDas no specific reference to interest ctnd penaLties,

imposing interest and penalties uout'd bewithout the authoity of

law.

63, In these circumstances, in our uieut, the submtssions of the

l?espondent, based on the use of the word "LnclurTing" irtSectton 3 (12)

of the Tariff Ac6 cennot be accepted.

67. In our uiew, the amended Section 3 (12) of the Torlff Act is

prospectiue tn noture and tuould op1-;ly onlg utith effectfrom 16th

Augus| 2O24.

69. From the said judgement, it is abundantly clear that Section 3

(12) of the Taiff Act, as amended Iiinance (No. 2)Act, 2024 dated
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16th August, 2024, utould apply onlg prospectiueLg and unuld not be

applicable to the case of the Petitioner atall.

70. In our uictr'. .[or a the rcnsons .slare.J hereino.br ue, the impuqned

Order, to the a-ylcnt thet it let,ies [nterest and panal4l,is tuithout the

Quthon4l o.f ktLt, rtnrl ts liable lo r\uasherl ontl set astcle.

72. In our uieu, for alL the reasons stated herein aboue, the said

Circular, to the extent that it seeks to recouer interes;"., is bad in laut. "

The Honble High Corlrt of Bombay has unequivocally ruled that interest is not

chargeable in cases :nvolving the :evy of IGST, leaving no room for doubt in

relation to the facts under <:o n s idcrzLtion.

5.6 In view of the l-cregoing, thc ssue is no longer res inteqra, and it is now

settled that interest .annot bc ievied in cases involvinSi IGS'I' payable under

Section 3(7) oI the Clr.rstoms 'larilf Ar:t

6. In light of thc judicial principles enunciated by the Honble Supreme

Court in M/ s Kamlakshi Finance Corporation Ltd. Il99l (55) ELT 433 (SC)1, I am

duty-bound to follow the decisions of the Honble Su preme Court in M/s

Mahindra & Mahindrct Ltd. (supra) and the Hon'ble High Court of Bo ii,,I

M/s A.R. Sulphonates PuL Ltd., particularly in the abscn eolanys
operation of these judgments or their being overruled as on dat.c.

7. Furthermore, I respectfully submit that the ord,:r dated 2

passed by the Hon'blc Supreme Court in the r:ase of M/ s .Vlahindra & Mahindra

Ltd. ISLP (Civil) Diary No. 18ti24 of 20231, as reported in (2023) 9 Centax 361

(SC), const'itutes tht: law of thc land under Article 1 4 I c,f thc Constitul ion of

India, for the following reasons:

(a) The Special Leave Petition (SLP) hled by the Depar'tment was dismissed

by the Hon'ble Supreme Court through a reastlned order, thereby

constituting a speaking order. This legal position has been clarified in

Instruction F. No. 276 /11'4 /2O15-CX.8A dated 09.02.2016, the relevant

portion of which is reproduced below:

" If the SLP is dismiss <:d crt the first s toae bu spettkinq a

reasont:ti ortie there is st,ill no merger b!4-\aLe of judiciaL

di^scipline aml ciecLaration of la ut under Arti:le I 4 I of the

Constitution utill artpLu. The order of Supreme CourT uould

mean that it has declared the law and in tha: light the ca.se

uas considered not fit for grant of leaue."
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b) The above position of law has also bccn laid down in the case of

Kunhayammed V/s State of Kerala reported at 2001 (129) ELT 11 (SC)

wherein it has been held as under:

If the order refusing leaue to appeal is a speaking order, Le.

giues rec-sons for refusing the grant of leaue, then the order

has two implications. Firstlr!, the statement of laut contained in

the order is a declaration of law bu the Supreme Court withtn

the meanin0 o f Article 141 of tlrc Constitution. Secondlg, other

than the declaration of lau, whateuer is stated in the order are

the findings recorded bg the Supreme Court uthich tuould bind

the parties thereto and also the court, tribunal or authoritg in

ang proceedings subsequent thereto by way of judicial

disciptine, the Supreme Court being the Apex Court of the

country.

c) The Rcview Petition Diary No. 4119512023 lilcd by thc department

against order datcd 28.7.2023 was disrnisscd by Ihe tlonblc Suprerne

urt vide ordcr dated 9.4.2024

order dated 2A.7.2023 of the Horr'ble Supremc Court is oot in limine

tands established from the very fact that the department had filed Review

PctitronDiaryNo.4llgsl2023againstthcsaidorder.lftheordcrdated

28j,2023wasinlimine'noreviewpeltitioncouldhavebeenlrledagainst

thesaidorderrnlightoftheBoard,slnstructionF,No'276111412oI5-

CX.8A dated 9 2-2Ot6.

8. F.urthcrmorc, I find that thc Dcpartrr,<:nt had cxcr<:ised lts statulory right

of appcal undcr Scction l3OE of tht: Custo:ns Acrt A<;cordinglv, t he dismissal of

the appeal whether by:r speaking or non-spcaking order would attract the

doctrine of merger. This view is supported by thr: lollowing judicial precedents:

ln our opinion, once a statutorA right of appeal is inuoked, drbmissal

of appeaL by the Supreme Court, uhether by a speaking order or non'

speaking order, the doctine of merger does applg, unlike in the case

of di.smissal of special leaue Lo appeal under Article 136 of the

Constitution by tt non speakinq oruler.

24. In the present ca-se, the appellant preferred statutora appeal

under Section 1308 of the Act gainst order of the Tibunal dated
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25th Nlarch 2003 ctnd, therelorc, tftr: di.smi.s.sa/ o,^ appeol b11 thLs

Court though by a non speaklng ordcr, uas in exetcise of appelktte

jurisdiction, uhcrein the merits of the order impugne,T were subjected

to judiciara scnLting. In our opinion, in the instant czse, the doctrine

of merger u.tould be attrocted and the appeLlant i.: estopped from

raising the issuc of applicabiLity of Rule 6 tn their cttse.

b) M/s Caryaire Equrpmcnts India Ltd. reported at 2005 (179) ELT 522 lA11)

wherein the Hor-r'blc Allahabad High Court has ruled as under:

22. It mag ba mcntioned tLta:.t tlism.issal of an SLi' ulithout giuin.rl

reasons does not amount to merger of the.judgment cf the Htglh Courl

[n the order o.f the Supreme Court uide Kunhayammed u. State of

Kerala, 20O I 1129) 8.L.1'. 1 I (5.C.) - (2OOO) 6 SCC 359. Hou.teuer, in

our opinion dl.smissal of an appeal under Section 35L(b) bg the

Supreme Court would amount to a merger euen if the Supreme Courl

does not qiue rectsons. Thts is because Arttcle 136 of the Constitution

is not a reguktr forum of appeol at all. It Ls a resiTuary prouision

uhich entitles the Supreme Ccurl to grant at its dtscretion Special

Leaue to Appeul from ang judgment, decree, order etc. of ang Court

Tribunal in India. This i.s an es:ceptional prouLsion in lhe Constituti

ulLtich enabLes the Supreme Court to interfere u.thereuer it feels t

injustt<:e has lteen rlone but ll i.s not an ordinartl Jontm of appeal ctt

alL. In fact unLess leaue is granted bg the Suprente Court under

ArticLe 136 no appeal is regi:;tered. Articte 1 36 is e discretionary

pou.rcr in the Supreme Court and it does not confer a nght of appeal

upon a partA but merelg uests discretion in the Supreme Court to

interfere in exceptional cases uide State of Bombay u. Rusy MLstrg

and Another, AlIl l960 SC 391 , MunicipaL Boord u. Wahendra, AIR

1982 SC 129i1 c:tr:.

23. Article 1 36 does not cortfer a riglht to appr:ttl at all. It onllt

confers a right to appl11 for a SpeciaL l,eaue to Appeal uide Bhctrat

Bctnk u. Its Erttplogees, Alll- 195(, SC 88. 1t i.s J'or this reoson that a

cli-smissrzl of rtn SLP d.oes nol amount Lo merger of tlte order of the

High Court or the 'tribunal uith the order of the Suprcme Court. The

Supreme Court can reject an SLP tuithout euen going tnto the meits of

the case e.g. if it belieues thctt the matter is not so seious as to

require consideratktn by the Supreme Court or for ony other reasons.

24. On the other hand Section 35L prouides a reTlular forum of

appeal. Hence if an appeal under Section 35L r-s drcmissed by the

Supreme Court, u'hcther b17 g1ir,'ing1 rea,son-s or utithout giuing rea.sons

in e ither case.'l'he cloctrine of merqer will o.ppl11 rtncl ttu:.iudgment oJ'

I

ttt<9
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the High Court or the Tribunal will nrcrge into the judgment of the

Supreme Court. Hence in our opininn the judgment of the Supreme

Court dismissing the appeal against the order of the CEGAT is

binding on us.

9. In view of the foregoing, I irnd that interest cannot be levied on the IGST

in the absence of any enabling provision under the Customs Tariff Act.

Consequently, the interest recovered in thc prescnt case is without authority of

law and cannot be retained by the Department; it is liable to bc

returned/refunded. Accordingly, the impugned order rejecting the refund

applications filed by the appellants is unsustainable in law and is, therefore,

liable to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by

the appellant by way of grant of rcfund as claimcd by them.

--L
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