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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

fraffeaaafRaane=r/order relating to :

(@)

TSI AdD ST

a)

any goods imported on baggage.

""".-' : qTefe . T 1 THTAY o)
@HIE!.
any goods loaded in a conveyance for importation into India, but which are not unloaded
(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.
M) | AT A TUTTaH, 1062 SAHUTYX qUTSHB AT TR S dgaeharqyie Sarai .
(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.
The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
(@ | BIRPITAE, 1870PHGH. 6 HIUHT 1 BHUAAYINATPTILHTARSTAACD! 4
) | wfeal SeerenferiratS aaaues e Heang et
(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
(@ | TGS BTy 4 Wt afest
)
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any
(M | gdterrdsfergamde®t 4wl
(c) | 4 copies of the Application for Revision.
() A UTHTA TG TIR P P [T THTRICHHITITH, 1962 (TUTHIT )
=g, W, gue, sredteiR R fumgididdardi=amargde. 200/-
(Ftrqa’nﬂnﬁ)m 1000/-(F T GHARATH
), SRmfTATETE, IR RS TS aAE L AR .6 PIeIH(aal.
Yf[e, HITTUTeI ™, AN AT S @ RIS TS A G U A B HE A e H B B UH ,200/-
aferaearad 1000/-
(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
4. | HGH. 2

ﬂrar IEIIHTHA P aRAH P Sl aTe T RATeaHggadargarad!
1962 BIYRT 129 T (1) SN wHIAA. T, -3
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

'\‘ﬁﬂﬂjﬁ, ﬁﬂmﬁﬁlﬁﬂﬁﬂﬁﬂ&rﬁﬁm&rﬁ[ Customs, Excise & Service Tax Appellate
o, ufyHtatds . _ | Tribunal, West Zonal Bench
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GERIHIGTeT, g HTe e, @ eARYRTRY, 38R | 2nd Floor, Bahumali Bhavan,

ql, H{EHCIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

, 1962 BIURT 129 T (6) B, WHTYcHIHUTLTIH, 1962 PIURT 129
g(1)HrehT : 3

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

e e o ﬂ 5
FAIIAEE TS U NS HE [a VS ERE .

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

e AT g i R T e U g R AT e R AT A T TN AT SR
FHUGATES IR @ s I e sl aarad s a-ga). UagWReUT

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(1)

IR AT A g U R T eh 3 U R GRS S RTINS B IR
FHIAHATEE JgafUHgial qHewReuy.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

SHHT B TG H BV, AU e 10% JHAPRAR, e URH IS AT, TSP
10% 3ETHAWR, Tl aas siaarghe, HUeRESTa|

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
1s in dispute.

SHISUFAHSIYRT 129 (T) %ﬁthwﬁmﬁm&mm ()

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

Twelve appeals have been filed by M/s. Leela Greenship Recycling Pvt.
Ltd. Plot No. 35, Alang Ship Breaking Yard, Alang, Bhavnagar - 364
081(hereinafter referred to as “the appellant”) in terms of Section 128 of the

Customs Act, 1962 against the Orders-in-Original (Details as per Table-A)

(hereinafter referred to as “the impu;

oned orders”) passed by the Assistant

Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

“the adjudicating authority”).

Table A
Sr. | Appeal No Bill of | FAO No. & Date OIO No. &Date Amount
No Entry No. of Refund
&Date (in  Rs)
credited to
the
Consumer
Welfare
Fund
01 | S/49- 7608671/13 | 372/2516679/SBY/2 | 458/CUS-REF/2024- | 1,17,994
84/CUS/IMN/202 | .08.2018 023- 25/17.03.2025
5-26 24/30.01.2024/08.02.
2024
02 | S/49- 3356912/23 | 407/2514635/SBY/2 | 453/CUS-REF/2024- | 1,16,881
85/CUS/JMN/202 | .05.2019 023- 25/17.03.2025
5-26 24/19.01.2024/25.01.
2024
03 | S/49- 4112433/18 | 403/2514620/SBY/2 | 454/CUS-REF/2024- | 9,23,385
86/CUS/IMN/202 | .07.2019 023- 25/17.03.2025
5-26 24/18.01.2024/24.01.
2024
S/49- 3639406/07 | 738/2538123/SBY/2 | 508/CUS-REF/2024- | 4,59,622
113/CUS/IMN/20 | .12.2022 023- 25/30.03.2025
25-26 24/20.03.2024/28.03.
2024
S/49- 2277789/08 | 663/2529469/SBY/2 | 513/CUS-REF/2024- | 3,91,286
114/CUS/IMN/20 | .01.2021 023- 25/30.03.2025
25-26 24/04.03.2024/06.03.
2024
06 | S/49- 1 6192522/23 | 417/2516911/SBY/2 | 507/CUS-REF/2024- | 3,79,371
115/CUS/IMN/20 | .12.2019 023-24/08.02.2024 25/30.03.2025
\ 25-26 |
\ 07 | S/49- ' 8919397/01 | 793/2536281/SBY/2 | 546/CUS-REF/2024- | 5,89,413 e
\/) | - 116/CUS/IMN/20 | .06.2022 023-24/20.03.2024 25/22.04.2025 /:,/#:: _
[/
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08 | S/49- 8041538/30 | 587/2523323/SBY/2 | 547/CUS-REF/2024- | 6,51,159
117/CUS/IMN/20 | .06.2020 023-24/21.02.2024 25/22.04.2025
25-26

09 | S/49- 1772404/07 | 946/2583879/SBY/2 | 514/CUS-REF/2024- | 4,00,410
118/CUS/IMN/20 | .03.2022 023-24/30.05.2024 25/30.03.2025
25-26

10 | S/49- 4650336/12 | 666/2529486/SBY/2 | 511/CUS-REF/2024- | 3,06,555
119/CUS/JIMN/20 | .07.2021 023- 25/30.03.2025
25-26 24/04.03.2024/06.03.

2024

11 | S/49- 4659545/15 | 923/2559901/SBY/2 | 548/CUS-REF/2024- | 7,05,067
120/CUS/JIMN/20 | .02.2023 023-24/02.05.2024 25/22.04.2025
25-26

12 | S/49- 5656284/01 | 943/2584986/SBY/2 | 512/CUS-REF/2024- | 4,79,875
121/CUS/JIMN/20 | .10.2021 023-24/30.05.2024 25/30.03.2025
25-26

2. Briefly stated, facts of the case are that the appellant, having their

Ship Recycling Yard at Plot No. 35, Alang Ship Breaking Yard, Alang,
Bhavnagar - 364 081, had imported vessels for breaking up/recycling and
filed Bills of Entry as detailed in Table A above under Section 46 of the
Customs Act, 1962. They had self-assessed the goods viz. Vessels for
breaking under CTH 89.08, Bunkers under CTH 27.10 & Consumables

under CTH 98.05 and paid the assessed customs duty.

2.1 There were some dispute with regard to assessment of customs
duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in
Bunker Tanks inside/outside the engine room of the vessel. The appellant
claimed that Fuel and Oil contained in Bunker Tanks inside/outside the
engine room of the vessel was to be assessed to duty under CTSH 89.08 of
the Customs Tariff Act, 1975 along with the vessel. The Department was of
a view that Fuel and Oil contained in Bunker Tanks were to be assessed to
duty under respective CTH i.e., Chapter 27. Thereafter, the Bills of Ent ﬂg*

were assessed provisionally for want of original documents.

Tﬂ.

X W / 5 rther, in view of the aforesaid order of the Hon'ble CESTAT, the
'*"‘n ———

‘*-51;_} * ~“ Assistant Commissioner, Customs Division, Bhavnagar vide Final
Assessment Orders as detailed in Table A above held that Bunker Tanks

containing oil are to treated as part of vessel's machinery and the Oils

$/49-84-86, 113-121/CUS/IMN/2025-26 Page 5 of 18
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contained in them are to be classified under CTH 8908 along with the
vessel, as covered under Para 2(b) of Circular No. 37/96 - Cus, dated
03.07.1996. The Bills of Entry was finally assessed vide Final Assessment
Orders as detailed in Table A above passed by the Assistant Commissioner,
Customs Division, Bhavnagar. Consequently, the appellant had filed

refund claims which were decided vide the impugned orders.

2.3 The appellant during adjudication had submitted a copy of
Certificate issued by C.A. M/s A. R. PARMAR & CO. wherein it is certified
that the amount refundable from the customs department have been
shown in the audited books of accounts for the financial year 2023-24
under the head OTHER CURRENT ASSETS with Sub-Heading Balance with
revenue authorities. The receivable amount still appears in the books of
accounts as on date. We have checked the sales invoices as well as
Financial Ledger Accounts and other records and certify that M/s. LEELA
GREEN SHIP RECYCLING PVT LTD at the time of import of the vessel has
paid the customs duty on import of ship/vessel and on the Bunker (0Oil and
Fuels) has not been passed on to the buyer of the goods or any other
persons. The claimant however has not provided the documentary evidence
i.e. copy of balance sheet and ledger etc. The appellant was requested to
produce C.A. certificate in the format provided alongwith the documentary
evidence i.e. audited balance sheet for the period since filing of Bills of
Entry till date and copy of ledger for the said period and as on date to verify
that the refund amount claimed were shown as 'amount receivable' in the
books of account and that the incidence of duty (claimed as refund) had
not been passed on to any other person. The appellant along with refund
claim submitted that unjust enrichment is not applicable in their case and
they have referred provisions of sub section 2 of Section 27 (g)(ii) of the

Customs Act, 1962. They have also relied upon following case laws: -
(i) 2017 (348) E.L.T. 537 (Tri. -Chennai)
(i1) 2015 (327) E.L.T. 13 (Mad)

' #{(iv) 2020 (371) E.L.T. 542 (Chan)

"

(v) 2022(60) G.S.T.L. 48 (Del).

2.4 The adjudicating authority found that the case laws were not

relevant in the issue as far as clause of unjust enrichment is concerned.

duty paid on any goods is debited to Purchase Account which is forming

part of the Profit & Loss Account, as a cardinal accounting principles, the

S/49-84-86, 113-121/CUS/IMN/2025-26 Page 6 of 18



said element of duty becomes a part of the cost of the goods. As such,
whenever such goods are sold at a later stage to the buyers/ customers,
the Sales Price fetched for such goods is considered as inclusive of the
element of duty paid thereon such goods. Accordingly, here in the case, it
was observed that the incidence of Customs duty paid at the time of import
of goods is passed on to the buyers/ customers at the time of its sales in
the form of Sales Price. The adjudicating authority also observed that once
the amount of Customs Duty paid is debited as cost to purchase under
Profit & Loss Account and non-fulfillment of obligatory condition of Section
28C would be sufficient enough to conclude that Sales Price of the goods
bear entire Customs Duty paid on such goods. Under such circumstances,
the grant of refund of Customs Duty would tantamount to receipt of refund
of customs duty from customers as well as from exchequer, which will get
the claimant unjustly enriched. Thereafter, the adjudicating authority
relying upon the Final Order No. A/30122-30123/2023, dated 01.06.2023
passed by the Hon’ble CESTAT, Hyderabad in the case of Sachdev
Overseas Fitness Pvt. Ltd & Nityasach Fitness Pvt. Ltd has sanctioned the
refund claims as detailed in the Table A above in terms of Section 27 of the

Customs Act, 1962 and credited the same to the Consumer Welfare Fund.

3. Being aggrieved with the impugned Orders, the appellant have filed

the present appeals contending as under;

e The issue to be decided is whether the said differential excess amount of
customs paid on the said goods other than amount availed as input tax
credit at the time of provisional assessment but expensed out in the

- "“““ books of accounts in the financial year of provisional assessment i.e.
2\Q21 22 and again shown as income in the year of 2023-24 in the books
;nﬂ ﬂf¥ccounts as receivable under the head of "Current Assets Balance with
B\ & ,,,.;- S}étutoxy/ Government Authorities" and also in the subsequent year can
_zeS.be considered as incidence of customs duty has been borne by the
appellant and not passed on the buyer of such goods, especially when
goods were sold at very lesser value than the value on which provisionally
assessed duty of Customs Duty paid.
e Since the said goods were sold at the lesser value than the value declared
and duty of customs paid in the bills of entry, thereby incidence of duty
was not passed on the buyer but incidence of duty has been borne by the }Y/
'9@‘*‘-“1 3""5’6*% ellant. As per Section 18(2)(a) read with Section 18(4) read with F
ion 18(5)(a) of the Customs Act, 1962 shall, instead of being credited

S/49-84-86, 113-121/CUS/IMN/2025-26 Page 7 of 18



thereby incidence of Customs Duty was not passed on the buyer of the

goods.
e Since the duty of customs so paid on the said goods other than IGST of

which Input Tax Credit availed were expensed out by way of debited to
the profit and loss account, thereby incidence of duty was borne by the
appellant and it cannot be said that incidence of duty was passed on
others. By debiting the customs duty of the said goods in the profit and
loss account result into decrease in profit of the particular year or
increase in the loss of the particular year as the case may be. Merely
debiting the duty in the profit and loss account it cannot be said that it
automatically passed on others. The appellant further submits that
merely by debiting the duty amount in profit and loss account it cannot
become part of the cost of the goods obtained from the breaking of ships.
From the breaking of ship in addition to various ferrous metal scrap it
obtained other goods list in Bills of Entry and also other goods and all
those goods fetch market price and cannot be sold on the cost
construction method. These facts are evident from the sale price of the
said goods/bunker which are lower than the assessable value stated in
the bills of entry. Even many expenses are incurred after sale of the goods
during the year and profit or loss arrived at the end of the Financial Year,
so by any means same cannot form the part of the value of goods which
may remain constant as per the market or fluctuate as per the market
demand and supply or for any other reasons. Even duty of one goods
cannot be added as cost of other goods so by expensed out in the profit
and loss account such amount of customs duty cannot form part of value
of the goods, therefore incidence of tax cannot be passed on any other

person. On the contrary incidence of customs duty is borne by the

B pellant by reducing profit of the particular or increased loss as the case
F\E y be. Therefore, at later date such amounts of duty which were
ensed out in the profit and loss are reversed by showing income in the

rofit and loss account in the year of refund due to final assessment.
 The appellant further submitted that there are many decisions where the
burden of passing incidence of duty claimed as refund has been
discharged on the basis of Chartered Accountant Certificate to the effect
that incidence of duty was not passed on. In this regard the appellant has

relied upon the following case laws:
%« COMMISSIONER OF CENTRAL EXCISE, PUNE-I Versus SANDVIK
ASIA LTD. 2015 (323) E.L.T. 431 (Bom.)

/ «* ADVANCE STEEL TUBES LTD. Versus COMMISSIONER OF C.

EX., GHAZIABAD-2014 (310) E,LI370+{Tri. - Del.)
s \ . 1

S/49-84-86, 113-121/CUS/JMN/2025-26 Page 8 of 18




* BIRLA CORPORATION LTD. Versus COMMISSIONER OF CENTRAL
EXCISE, PUNE-I-2008 (231) E.L.T. 482 (Tri. Mumbai)

¢ GUJARAT STATE FERTILIZERS & CHEMICALS LTD. Versus
C.C.E., VADODARA 2014 (309) E.L.T. 94 (Tri. Ahmd.)

** BUSINESS OVERSEAS CORPORATION Versus C.C. (IMPORT &
GENERAL), NEW DELHI 2015 (317) E.L.T. 637 (Tri. - Del.)

* HERO MOTOCORP LTD. Versus COMMISSIONER OF CUSTOMS
(IMPORT & GENERAL)2014 (302) E.L.T. 501 (Del.)

* COMMR. OF C. EX. &CUS., GUNTUR Versus CRANE BETEL NUT
POWDER WORKS 2011 (274) E.L.T. 113 (Tri. Bang.).

e Appellant further submitted that refund of differential amount of excess
customs duty other than the amount of IGST availed as input tax credit
paid at the time of provisional assessment on the said goods (bunker)
consequent upon the final assessment as provided under Section 18(2)(a)
read with Section 18(4) of the Customs Act, 1962 was required to be paid
within 3 months from the date of assessment of duty finally. There is no
provision under the Customs Act, 1962 or rules made thereunder to file
an application for refund of excess amount at the time of provisional
assessment not to speak of Section 27 of the Customs Act, 1962 read
with Customs Refund Application (Form) Regulations, 1998.Section 18 of
the Customs Act, 1962 is self-contained provisions for refund subject to
incidence of such duty has not been passed on to any other person with
effect from 13.07.2006. Even the said section also provides time limit to
refund the amount within 3 months from the date of assessment of duty
finally, otherwise interest at the rate fixed under Section 27A of the

Customs Act, 1962 till the date of refund of such amount is payable with

7)™
LA Tl gaeffect from 13.07.2006.

4

|5 GRAR o "El‘\e learned adjudicating authority has grossly erred in relying upon only

“ '._l‘ I- _lj....-;dhrl“'}'j'_lw r i

W

' \ ,M**' ;‘Itiﬁe decision of Hon'ble CESTAT, Hyderabad viz. Final Order No.

i '_;..'b._ 5
- T

i ~o W el
"'*""?'5‘**’/'5"/}30122'30123/ 2023 dated 01.06.2023 in the case of Sachdev Overseas

TN,
g e .'1'-_'.1'&"
T i il o

"2~ Fitness Pvt. Ltd. & Nityasach Fitness Pvt. Ltd. over the decisions of
Hon'ble High Court and other tribunals.

o Appellant therefore, finally respectfully submits that refund claim filed by

it 1s in accordance with the provisions of the Customs Act, 1962 read with

settled position of law. Therefore, appellant prays that impugned order

.
g% assed by the learned Assistant Commissioner may be set aside and
)

nd may be sanctioned and paid to it with interest at an early date.

¥ Y /. PERSONAL HEARING

r_,'.;: \_'ﬁ Hr‘; "'y 1 '

\{t}; et L B Shri P D Rachchh, Advocate, appeared for personal hearing on
““~, 4

08.10.2025 in virtual mode. He reiterated the submissions made at the

time of filing appeal and also submitted summary of submissions.
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4.1 The appellant further vide letter dated 08.11.2025 submitted that
the Hon'ble Bench of Tribunal, Ahmedabad vide Final Order No. 10875-
11017/2025 dated 04.11.2025 in Appeal No. C/10511/2025 in the
number of matters including lead matter of M/s. Dynamic Ship Recyclers
Pvt. Ltd. & others on similar issue decided the matters favour of
Appellants. He further submitted that the issue of unjust enrichment in
the present cases is squarely covered by the said decisions and also

requested to consider the decision.

4.2 The appellant further submitted Certificate dated 13.11.2025
issued by the C A M/s A. R. PARMAR & CO. wherein it is certified thatthe

price at which the bunkers were sold by the appellant was significantly
lower than the import value of bunker on which customs duty was
assessed and paid. Consequently, the appellant has not recovered the
purchased price of the bunkers, and therefore, there is no question of
recovery of the duty so assessed. Further he also certified that the
appellant has not passed on the burden of the duty paid on the bunkers to
any buyer or third party. The firm has borne the entire duty liability on its

OWTI1.

DISCUSSION AND FINDINGS

5. [ have gone through the facts of the case available on record and
the submissions made in the grounds of appeal as well as those made
during hearing. The issue to be decided in the present appeal is whether
the impugned orders passed by the adjudicating authority crediting the
amount of sanctioned refund to the Consumer Welfare Fund, in the facts

and circumstances of the case, is legal and proper or otherwise.

' 5 1 It is observed that the appellant had imported vessels for breaking

pp/recychng and filed Bills of Entry as detailed in Table A above under

Entry were finally assessed vide Final Assessment Orders as detailed in

- Table A above passed by the Assistant Commissioner, Customs Division,

Bhavnagar in terms of Hon'ble CESTAT, Ahmedabad, Orders dated
17.10.2022/01.12.2022. Consequently, the appellant had filed refund
claims along with Certificate issued by C. A. M/s A. R. PARMAR & CO.
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wherein it is certified that the amount refundable from the customs
department have been shown in the audited books of accounts for the
financial year 2023-24 under the head OTHER CURRENT ASSETS with
Sub-Heading Balance with revenue authorities. The receivable amount still
appears in the books of accounts as on date. We have checked the sales
invoices as well as Financial Ledger Accounts and other records and certify
that M/s. LEELA GREEN SHIP RECYCLING PVT LTD at the time of import
of the vessel has paid the customs duty on import of ship/vessel and on
the Bunker (Oil and Fuels) has not been passed on to the buyer of the
goods or any other persons. The claimant however has not provided the
documentary evidence i.e. copy of balance sheet and ledger etc. The
adjudicating authority also observed that the CA certificate submitted by
the appellant neither disclosed the details of the supporting documents on
the basis of which such certificate was issued nor financial records viz.
copy of Audited Balance Sheet, Sales Invoices etc. had been provided as
per the Board Circular No. 07 /2008, dated 28.05.2008 wherein it has been
stressed upon the need to go through the details of audited Balance Sheet
and other related financial records, certificate of CA etc., to verify as to
whether the burden of duty and interest as the case may be, has not been
passed on to any other person as for the doctrine of unjust enrichment. It
is observed that there is no dispute regarding eligibility of the appellant for
refund on merit. The only dispute is whether the appellant has crossed the
bar of unjust enrichment so as to decide whether the amount of refund is

to be given to the appellant or else to be credited to the Consumer Welfare
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5.*3\ The adjudicating authority has on scrutiny of the refund claims
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\ ‘:3-‘5;*"\ T’*@ j c:": rved that the C.A. Certificate submitted by the appellant neither
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\ _ - ,rj‘ggéclnsed the details of supporting documents on the basis of which such
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certificate was issued nor financial records viz. copy of Audited Balance
Sheet, Sales Invoices etc. were provided. The adjudicating authority has
further observed that the Board Circular No. 07/2008, dated 28.05.2008
has stressed upon the need to go through the details of audited Balance
Sheet and other related financial records, certificate of CA etc., which are
relied upon, to verify as to whether the burden of duty and interest as the
case may be, has not been passed on to any other person as for the
doctrine of unjust enrichment. The findings of the adjudicating authority in
the impugned orders as per appeal listed at Sr. No 04 of Table A is as

under:

“I have gone through the case laws cited by the claimant. I find that the

case laws are not relevant in the issue as far as clause of unjust
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enrichment is concerned. I find that when the element of any duty paicf
on any goods is debited to Purchase Account which is forming part of
the Profit & Loss Account, as a cardinal accounting principles, then the
said element of duty becomes a part of the cost of the goods. As such,
whenever such goods are sold at a later stage to the buyers/customers,
the Sales Price fetched for such goods is considered as inclusive of the
element of duty paid thereon such goods, accordingly, here in the case it
is observed that the incidence of Customs duty paid at the time of import
of goods is passed on to the buyers/ customers at the time of its sales in
the form of Sales Price. In fact, statutory provision of Section 28C
provides for indication of amount of duty paid in all the documents
relating to assessment, sales invoice, and other like documents, the
amount of such duty which will form part of the price at which such
goods are to be sold, which is not done by the claimant in the instant
case. Once the amount of Customs duty paid is debited as cost to
purchase under Profit &Loss and non-fulfillment of obligatory condition
of Section 28C would be sufficient enough to conclude that Sales Price of
the goods bear entire Customs duty paid on such goods. Under such
circumstances, the grant of refund of Customs Duty would tantamount
to receipt of refund of customs duty from customers as well as
exchequer, which will get the claimant unjustly enriched. [Reliance
placed on the Final Order No. A/30122-30123/2023 dated 1.6.2023
passed by the Hyderabad Bench of CESTAT in Departmental Appeals
No. 30010-11/2023 in case of Sachdev Overseas Fitness Pvt Ltd &
Nityasach Fitness Put Ltd.].

The claimant also failed to produce C.A. certificate in the format
provided to them vide this office letter dated 17.02.2025 along with
manczaf. records viz. copy of Audited Balance Sheet and ledger for the
Y. 2022-23, Sales Invoices etc. However, the CA certificate dated
06.02.2025 certifying that the amount refundable from the customs

department have been shown in audited financial accounts for the F.Y.

2023-24 implies that the amount claimed as refund has been shown as

d " L&t &
||'-‘-|'-l"'II ' i IL"-Ill.“"l

=2\ recewable consequent upon finalization of Bill of Entry and not in the

/8 7N\
(& { A=%  Vi\financial year ie. F.Y. 2022-23 to which the Bill of Entry pertains and
\’_:}___\\ “ *'fr'duty was provisionally paid. This implies that the duty paid was shown

=i
il
i

as expenditure in the Balance sheet for the F.Y. 2022-23 and formed
part of profit and loss account of the claimant and as a settled position
in law that where the claimant has itself treated the refund amount due

as expenditure and not as "claims receivable”, the claimant cannot be

said to have passed the test of unjust enrichment. Thus, the claimant

having failed to prove that incidence of customs duty has not been
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passed on to any other person, the amount of refund instead of being

paud to them is liable to be credited to the Consumer Welfare Fund.”

Accordingly, the adjudicating authority has sanctioned the refund claims
as detailed in the Table A above in terms of Section 27 of the Customs Act,
1962 and credited the same to the consumer welfare fund vide the

impugned orders.

5.4 [ have perused the relevant Section 27 (1A) and 27 (2) of the

Customs Act, 1962 and same is reproduced as under:

(1A) The application under sub-section (1) shall be accompanied by
such documentary or other evidence (including the documents
referred to in section 28C) as the applicant may furnish to establish
that the amount of duty or interest in relation to which such refund
is claimed was collected from, or paid by him and the incidence of
such duty or interest, has not been passed on by him to any other
person.

(2) If, on receipt of any such application, the [Assistant
Comnussioner of Customs or Deputy Commissioner of Customs] is
satisfied that the whole or any part of the [duty and interest, if any,
paid on such duty] paid by the applicant is refundable, he may
make an order accordingly and the amount so determined shall be
credited to the Fund :

Provided that the amount of [duty and interest, if any, paid on such
duty] as determined by the [Assistant Commissioner of Customs or
Deputy Commussioner of Customs] under the foregoing provisions of
this sub-section shall, instead of being credited to the Fund, be paid
to the applicant, if such amount is relatable to -

oy ‘i:.'l:,:;;;;,{{f o | (a)the [duty and interest, if any, paid on such duty] paid by the

5 ".‘ %"’.L:&:“ IR ) importer, [or the exporter, as the case may be| if he had not passed

1'“‘- :, "/ on the incidence of such [duty and interest, if any, paid on such
i _‘HH‘“L@/ duty] to any other person;

(b)the [duty and interest, if any, paid on such duty| on imports made
by an individual for his personal use;

(c) the [duty and interest, if any, paid on such duty] borne by the
buyer, if he had not passed on the incidence of such [duty and
interest, if any, paid on such duty] to any other person;

(d)the export duty as specified in section 26;
(e) drawback of duty payable under sections 74 and 75; A_’

(f) the [duty and interest, if any, paid on such duty] borne by any
other such class of applicants as the Central Government may, by
notification in the Official Gazette, specify:
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[(g) the duty paid in excess by the importer before an order
permitting clearance of goods for home consumption is made where

() such excess payment of duty is evident from the bill of entry in
the case of self-assessed bill of entry; or

(i)the duty actually payable is reflected in the reassessed bill of
entry in the case of reassessment:|

Provided further that no notification under clause (f) of the first proviso shall
be issued unless in the opinion of the Central Government the incidence of
[duty and interest, if any, paid on such duty] has not been passed on by the
persons concerned to any other person.

5.5 I have also perused Section 28 D of the Customs Act, 1962 and

same is reproduced as under:

“‘SECTION 28D. Presumption that incidence of duty has been passed
on to the buyer. — Every person who has paid the duty on any goods
under this Act shall, unless the contrary is proved by him, be deemed
to have passed on the full incidence of such duty to the buyer of such
goods.”

From plain reading of the above legal provisions, it is clear that the
appellant was required to submit documentary evidence to establish that
the amount of duty in relation to which the refund is claimed was paid by
him and the incidence of the duty has not been passed on by him to any
other person. As per Section 28D of the Customs Act, 1962, the burden of
proof is on the appellant to establish that they had not passed on the
incidence of duty paid.Thus, until and unless the appellant satisfies with
the relevant documents, indicating the fact that it has paid the duty and
the same has not been passed on to the customers, such a claim cannot be
accepted. Therefore, until the contrary is proved, there is a presumption

ﬂ..-l__.-

,.,{
T ; F;"‘*;;, rovided under the statute that the duty has been passed on to the buyer.
2
% 5.1 It is undisputed that the goods in question have been sold. Further,

\: is observed that the appellant had submitted Certificate issued by C A
/s A. R. PARMAR & CO. wherein it is certified that the amount
refundable from the customs department have been shown in the audited
books of accounts for the financial year 2023-24 under the head OTHER
CURRENT ASSETS with Sub-Heading Balance with revenue authorities.
The receivable amount still appears in the books of accounts as on date.
We have checked the sales invoices as well as Financial Ledger Accounts

and other records and certify that M/s. LEELA GREEN SHIP RECYCLING
M PVT LTD at the time of import of the vessel has paid the customs duty on

import of ship/vessel and on the Bunker (Oil and Fuels) has not bee /nfa-—--...

l'w

7 AP
passed on to the buyer of the goods or any other persons. ’{"?’?,'/f;;-,,m
- A [.F:'t:?:':‘-; e,
‘:J ( t{?t'hi._'- lm
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5.6 The details of Certificate dated 06.02.2025 issued by M/s A R
Parmar & Co., C.A., submitted along with appeal listed at Sr. No. 04 of

Table A above, is as under:

“We, A R Parmar & Co, Chartered Accountants, having address at 605,
6th Floor, Victoria Prime, Near Victoria Park, Water Tank, Kallabid,
Bhavnagar-364002 have checked duly audited financial accounts of
M/S. LEELA GREEN SHIP RECYCLING PVT LTD. having office at 3rd
Floor, B-Wing, Leela Efcee, Waghawadi Road, Bhavnagar-364002,
Bhavnagar and works at Plot No. 35, Ship Breaking Yard, Alang. Dist.
Bhavnagar for Financial Year 2021-22 under the income Tax Act, 1961,
We have checked their Books of Accounts and Records of Vessel
"DORA" and Bill of Entry No.3639406 DT: 07/12/2022.

That M/S. LEELA GREEN SHIP RECYCLING PVT LTD. has paid total
customs duty of Rs. 12,80,78,269/-inclusive of IGST on import
purchase of Rs.11,09,99,741/- on dated 08/ 12/2022 vide Challan No.
2041999537 on the import of the ship/vessel for breaking purpose,
Bunker (Oil and Fuels), Stores, etc.

Further it is certified that the amount refundable from the customs
department of Rs.5,42,354/-have been shown in the audited books of
accounts for the financial year 2023-24 under the head OTHER
CURRENT ASSETS with Sub-Heading Balance with revenue authorities.
The receivable amount of Rs.5,42,354/- still appears in the books of
accounts as on date.

We have checked the sales invoices as well as Financial Ledger
Accounts and other records and certify that M/s. LEELA GREEN SHIP
RECYCLING PVT LTD at the time of import of the vessel has paid the
customs duty on import of ship/vessel and on the Bunker (Oil and
Fuels) has not been passed on to the buyer of the goods or any other

/ ; persons.
I! ﬁ ' This certificate is issued at the request of the party and to the best of
G:*:‘*“ / * J,-" our knowledge and belief.”

ﬂ;_*_‘l/ ;'5.7 It is further observed that earlier on similar issue the appeals filed
by the appellants were rejected on the ground of unjust enrichment. It is
further observed that the Hon’ble Tribunal, Ahmedabad, on appeal filed by
the appellants against the earlier orders of the Commissioner(Appeal), vide
final order No 10875-11017/2025 dated 04.11.2025 has allowed the
appeals filed by the shipbreakers/appellants, with consequential relief, on
identical issue holding that the bar of unjust-enrichment is not applicable
to them and to the contrary department has not brought any tangible
evidence to discharge the onus shifted on it. The relevant paras of the order &M

is as under:

10. This Court has considered the rival submissions. It finds that the
disputes at this stage is only from the angle of as to whether unjust
nrichment will or will not apply to the matter and with its factual
atrix?. It finds that from the table produced by the appellant that the
price at which the bunkers were sold by the appellant was quite below
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the import price/value of the Bunkers on which the duty was assessed -
and paid. Therefore, the appellant have claimed that they have not been

even able to recover full import price of the Bunkers on which duty was

assessed and therefore there cannot have been any question of

recovering the duty assessed on such tmport price. ..........ccccccuvuennn.

11. Further, the appellant states that they duly produced the certificate

-----------------------------

11.1 Further despite it clearly being indicated that the same has not
been passed by company to the buyers or any other person and same s
shown as the Customs duty receivable account, no cognizance of the
same was taken.

12 The Learned Advocate at this stage seeks to place reliance on
various case law as has been indicated above to press the point that
when the appellant had not been able to recover from the buyers even
the full import price of the bunkers on which duty was assessed the
question of recovering the duty assessed on such import price did not
arise. That the amount was debited to expense in Profit And Loss
Account did not mean the incidence thereof was passed on to the buyers
when the price at which the bunkers were sold to the buyers, was even
less then in the import price on which the duty was assessed.

13. Considered. This court finds force in the relevance of case law cited
by the appellant. In the peculiar situation of this case when the goods
have been eventually sold at price far less than the assessed values of
the goods. This Court particularly finds that this matter is covered by
2015 (347) ELT 637 (Tri- Del.) in the matter of Business Overseas
Corporation Vs. C.C.E (Import And General) New Delhi wherein by
majority view it was held that the goods imported and sold at a loss
that is when cost price was more than the sale price during the period in
dispute and same fact was certified by Chartered Accountant. The
importer has duly discharged burden of proof by producing Chartered
Accountant's Certificate, burden shifted to revenue to prove recovery of
extra cost from the Customers by producing more evidence. Revenue has
\failed to advance any evidence to rebut Chartered Accountant's
Certificate.

13.1 This Court finds that the situation is no different in this case.
Therefore, the majority view of the case (cited supra) shall apply to the
facts and circumstance of this case also. And once the Chartered
Accountant Certificate has certified an aspect the onus shift on the
department. Similar view also emerges from the decision.of 2006 (202)
ELT 404 (Mad) in the matter of Commissioner Central Excise Vs. Flow
Tech Power as also in the matters in 2017 (357) ELT 1041 (Tri.-Ahd.) of
Equinox Solutions Ltd Vs. CCE Ahmedabad, as well as in 2013 (290)
ELT 386 (Tri. Ahd.) in the matter of Interplex India Put Ltd Vs. CC
Ahmedabad. This Bench has taken a view that even production of
Chartered Accountant Certificate shifts the onus to the department.

13.2 This Court finds that in instant case not only Chartered Accountant
Certificate is on record certifying the fact of not passing on the duty but
also additionally factum of selling below cost is also on record which
has also been taken into consideration by various judicial rulings cited
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by the appellants as above, to hold that this fact is enough to rebut the
presumption of duty having been passed.

14. In view of the forgoing, it is clear that the appellant have produced
enough evidence to indicate that the bar of unjust-enrichment is not
applicable to them and to the contrary department has not brought any
tangible evidence to discharge the onus shifted on it. In view of the
foregoing, appeals are allowable. Same are allowed with consequential
relief.

15. Appeals allowed with consequential relief.

5.8 In view of the above decision of the Hon’ble Tribunal, Ahmedabad it
is observed that in the present case also the C.A M/s A R Parmar & Co.,
vide certificate, submitted along with refund application, certified that the
amount refundable from the customs department have been shown in the
audited books of accounts for the financial year 2023-24 under the head
OTHER CURRENT ASSETS with Sub-Heading Balance with revenue
authorities. The receivable amount still appears in the books of accounts
as on date. We have checked the sales invoices as well as Financial Ledger
Accounts and other records and certify that M/s. LEELA GREEN SHIP
RECYCLING PVT LTD at the time of import of the vessel has paid the
customs duty on import of ship/vessel and on the Bunker (Oil and Fuels)
has not been passed on to the buyer of the goods or any other persons.
Further the appellant has also submitted C.A. Certificate dated 13.11.2025
wherein it is certified that the price at which the bunkers were sold by the
sald entity was significantly lower than the import value of bunker on
which customs duty was assessed and paid. Consequently, the appellant
has not recovered the purchased price of the bunkers, and therefore, there
is no question of recovery of the duty so assessed. Further, he also certified
that the appellant has not passed on the burden of the duty paid on the
bunkers to any buyer or third party. The firm has borne the entire duty

liability on its own.

5.9 In view of the above, and following the decision of the Hon’ble
Tribunal, Ahmedabad, I am of the considered view that the appellant have
produced enough evidence to cross the bar of unjust-enrichment.

Accordingly, the appeals filed by the appellant are liable to be allowed.

o an o~. 6. In view of the above, the appeals filed by the appellant are allowed

R

__ @th consequential relief.
|J'l: . l" ‘\- _‘,"-

(AMIT GUPTA)
SMeNeras, COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.
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By Registered Post A.D.

F.Nos.S/49-84-86, 113-121/CUS/JMN/2024-25__  Dated -14.11.2025

YIS ey
To,

1. M/s Leela Greenship Recycling Pvt. Ltd.Plot No. 35,
Alang Ship Breaking Yard, Alang, Bhavnagar - 364 081,

2. Shri Pankaj D. Rachchh, Advocate, P R Associates,

901-B, The Imperial Heights, 150 Feet Ring Road Rajkot - 360 001
C to:

opy to
. J: The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Commissioner of Customs, Customs (Prev), Jamnagar.

3. The Deputy/Assistant Commissioner of Customs, Customs Division,
Bhavnagar.

4. Guard File
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