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(6)

U n de r Sectio n I 29 D D( I ) of the Customs Act, 1962 (as amended), in respect of the following categories of

casesl any person aggrieved by this order can prefer a Revision Application to The Additional

Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of Revenue)

Parliament Street, New Delhi within 3 months from the date of communication ofthe order.

Fq

(a) anl goods imported on baggage.

(d) The duplicate copy of the T.R.6 challan eyidencing payment ofRs. 200/- (Rupees two Hundred only) or
Rs. 1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,

lbrfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act, 1962 (as amended) for
Iiling a Revision Application. lf the amount of duty and interest demanded, fine or penalty leyied is one

lakh rupees or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 10001.

s.

+

(r{) @ tfo-< r+rra i gq+ rl nrdl R{FI tr{ Eflt ;I rrg_qre

rrr GTr rr<rdr e{Fr qr B-dt qr+ + ft q ortf }m qrc ucrt q qr+ w qr tsq rrf,q R{r{ IR gfl t rlg
qre o1 qnr fr ertfEm qre * o.* d.
Any goods loaded in a conyeyance for importation into lrdia, but which are not unloaded at their place

ol des(ination in lndia or so much ofthe quantity ofsuch goods as has not been unloaded at any such

destination ifgoods unloaded at such destination are short ofthe quantity required to be unloaded at that

destinrtion.

(b)

(rD @ orf L{}qq. r e 5 2 +" srtqrs x f, qr,,re}- orrftr q-<rg rq M &. Tf,d {o' Erq-S a1 3rErqlft .

I'alrnent of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder,

3

(o) o-t8 qt qe, r s;o * re €.0 or{qd r & ,rti-t f{ttffw fuq rrq GEqR E€ gtrtcl a1 r qftqi,

ffi q-+. qfr + q-{rfl A-$ o1 qrqrmq gw Fo-e em d-+ aGv.

(tI) srmrflsrerqd 3{rt$o1l uPdqi, qfrd

(b) .l copies of the Order - ln - Original, in addition to relevant documents, if any

(1T) f+freflrr e ftS sfrtfi o1 I cldqt

(c) J copics oI thc Application for Rcvision.

grffersr ofl+6{ Erqr 6-r+ }- frq Sqr{-tr erluftTc. rooz <qtrrci$ftro fr frEfPtc qts d.:rq
r$-q.ats.Es-s.qdeir frfrq qql & qftS$ orfic a{rdr t fr r. zooz-tsqg d fr qn lqr r. r ooor-

(Fqg \r.r Eqrt qI1 l.*q'r fi qrrrdr d,i sqfua Urcn * scrfrro' T(Tr{ fl.em.o olffiqi.
qft E6.dm :ivr dtr$r,flrnfl rrtn <s o1 nftrefl-* sqS gs drcr qr sst 6'c d + tS ats +
s q fr r.zoor- sfu qft cs drq * eifYo 61 6 6s $' sq + u. r ooor-

(tJ)

e-< €. z &' vfi+ qfoc qrrd b ererar sr< qrc-d + T*iar fr qft 6t€ qfr Sfr ontqr * on-cc

c-d{€ s-{nl A A a *qrg-tr otf Uft{q r e 6 2 +t qrr I 2 e g tr I & erri -r qi{ fr .q. - g fr fr qt{w',
ir*q B-rqrd {Fo' ei-r *sr or orfi-o orlq-srur + qca ffiR+a q+ w e{+( a-{ ss'e t
In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order
can file an appeal under Section 129 A(l) of the Customs Act, 1962 in form C.A.-3 before the Customs,
Excise and Service Tax.{ppellate Tribunal at the following address:

t.),
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FEfuAd-d \qTsfud oflil{rordc. rctating to :

crf,.

(c)

ffi qs ord-6r u-* 6r-6 fi rq-qrqd fr fr ft ff E qrsq fr q-qd o,r+ dtn fr rs'$ ordrfd s-s+T qiq dt
qrqzft rfu rg a sF{ ftsftfuf, olrgrfr rmr fr+ qrfrq 

:

The revision application should be in such form and shall be verified in such manner as may be

specified in the relevant rules and should be accompanied by:

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under

Schedule I item 6 of the Court Fee Act, 1870.

{.
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mqr5tr, e-ftq a-erd 116 s t{r E-{
grffftqodfrflur, qlgffi et+q fl-d

E-sfr rifud, E-Sfld rrq-{, ft-o-E Fnrrrfln
gel, 3FSR?IT, sr6[rdF[t?[-3800 I 6

2"d Floor, Bahumali Bhavan, Nr. Girdhar Nagar
Bridge, Asarwa, Ahmedabad-.380 016

asj Drxrj

(a) \,yhere the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is five lakh rupees or less, one thousand rupeesi

(r:o o{ftd t qqfud qrrA fr q-di frrfr *H{-tr Grftrorff gnr qrrn rrqr {@ ofu qro aqr e.nqr.rqr
ag sff T6q qiE drcs sqq * Brftro d tfuq Fqt rrqrq crtq i 3rlq-s' q d * qrs 6gr{ €qs

where the amount of duty and interest demanded and penalty levied by any officer oI Customs in the case

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

rupees ;

(TD Grft6 * sqfud qrq-A fr s6i ffi Scr{-tr crffmrff Ern qirn rrqr {@ efrq qrq arn o.nqr.rqr
ds of roq qqrs 6161 sqq fr rtftr6' d d Eq Esrr rqs.

(c) where the amount ofduty and interest demanded and penalty levied by an) officer ofCustonrs in thc casc

to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(d) An appeal against this order shall lie before the Tribunal on payment of loyn of the d uty dema nded \r here

duty or duty and penalty are in disputei or penalty, where penalty alone is in dispute.

gff orltfffq qfi qnr t 2e (q) +' Grm{fd effie qrl€rsrur & Eccr il{rt q-&s sna-fi q*- (o r to
rrtcr &. frq qr rrdldrit o1 gtrrr+ S fts qr fr-S sr;q q+q{ }' ftq fu-q rrq orfi-f, 

' 
- o{trdr

Gql 3rfto qr .lr+fi q, or [sr++{ + ft q aqt G{r}fi } srq rqd qYE f 6r gm fi +icl fri
qrBs.
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Customs, Excise & Service Tax
Tribunal, West Zonal Bench

Appellate

, 1962 UrtI 129 g (6) . t962 Vr{Il29q(r)
or$-q eifts & srq frqftRd {ffi d-6tr di srBq-

q6r Er{I TTTT TTqI IICF' qrq dqt drnql rrql

a-s at {6-q dE drq Fqg qI ss$ 6-c d\'+,6sR Fqq

lTS{-@' l0 % ef w,w5iEourgoCdesfrfl({sit ,qr as a' r 0 % err Er? q{.qdi &.-{f, d-s fa-{ra C t.rrfio rrsr qlqrn 
I

Under section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant ofstay or for rectification of mistake or for any other purpose: or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

Fj)

.,
ly ,.,:ll

+
*
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Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (l) ofthe Customs
Act, 1962 shall be accompanied by a fee of-

(b)

(s)
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ORDER-IN-APPEAL

1. M/s. Madhavi Construction (hereinafter referred as ,the appellant') has filed the

present appeal under section 128 of the customs Act,1962, against an order-In-original

No. 07/AR/ADC lSRf 12024-25 dated 12.1 1.2024 (hereinafter referred to as 
.the impugned

order), passed by the Additional commissioner of customs, (In-charge: customs Division

Surat), Surat (hereinafter referred to as the ,adjudicating authority,).

2. Facts of the case, in brief, are that the appellant has supplied rMT Bars falling

under Chapter 72 to an SEZ Unit viz. Jubilant Ingrevia Ltd. situated within Jubilant SEZ.

The subject goods were attracting export duty @15% during the period ol 22.05.2022 to

18.11.2022 as per the provisions of Notification Nos. 28/2022-customs and 2gt2o22-

custom, both dated 21.5.2022. As the appellant had not paid export duty on their supply

to sEz unit, a show cause Notice dated 16.05.2024 came to be issued to the appellant

towards demand of Export Duty of Rs. 5,93,715/- along with interest under the provisions

of Section 28(1) and Section 28AA of theCustomsAct, 1962. Vide impugned order dated

12.11.2024, the said demand has been confirmed by the adjudicating authority.

3. Being aggrieved, the appellant has filed the present appeal, mainly, on the

following GROUNDS OF APPEAL:

Ground 01: Liabili ty of Export duty has been alread paid by the Importer on behalf of

the appellant.

a.) Appellant enclosed the details of iron and steel supplied by the appellant to the sEZ

unit in relevant period for the construction services along with copies of challan for

the export duty paid by the sEZ unit. Thus, Export Duty stands discharged / paid

on the transactions.

b.) It is settled proposition of law that there cannot be double taxation on the same

transactions. Some of the rulings in support of these proposition have been cited.

$roq4gl02 q1d 03: The Fifth proviso to Rule 27 of the SEZ Rules, 2006 is ultra vires the

514 Act, 2005 and violate of Article 265 of the Constitution of Ind ia and contrary to

authorlty of law.

Page 4 of 13
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a,) The 5th proviso to Rule 27 of the SEZ Rules seeks to impose Export Duty on such

goods supplied from DTA to SEZ Unit, which attract Export Duty under section 12

of the Customs Act read with the Second Schedule to the Customs Tariff Act

('Export Schedule'), when exported from India to a place outside India.

b.) The Appellant submitted that Export Duty under section 12 of the Customs Act is

leviable only on'export'of goods notified in the Second Schedule to the Customs

Tariff Act, to a place outside India. That this is evident from the definition of the

term 'export' under section 2(18) of the Customs Act which defines 'export' as

'taking out of India to a place outside India'. Therefore, Export Duty under the

Customs Act can be levied only if the notified goods are taken out of India to a

place outside India.

c.) The Appellant submitted that any levy of tax must be in accordance with the

provisions of Article 265 of the Constitution of India, which is as follows:

26i Taxes not to be imposed save by authority of law - No tax shall be

levied or collected except by authority of law.

d.) The Appellant further submitted that the levy of Export Duty through the 5th

proviso to Rule 27 is violate of Article 265 since a'tax'is sought to be levied by

way of delegated legislation i.e., the SEZ Rules,2006, which is unconstitution al.

e.) The levy of Export Duty through the 5th proviso to Rule 27 is violative of Article

265 of the Constitution of India inasmuch as there is no'law'which provides for

levy of Export Duty on supply of goods from DTA to SEZ. The expression 'authority

of law' used in Article 265 denotes a valid law enacted by the Parliament or the

State Legislature in exercise of legislative powers conferred under Article 245 and

245 of the Constitution; and not Rules framed by the Executive. The appellant has

cited upon various case law in this regard.

f.) The appellant further submitted that in contrad istinctio n to the procurement of

goods by the SEZ Unit, Section 30 of the SEZ Act,2005 creates a levy on clearance

of goods from SEZ to DTA and provides for payment of duty as leviable on such

goods when imported. Thus, while a specific duty has been levied on clearance of

^\-
'1t

i.. ').,
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goods from sEZ to DTA, there is no charging provision under sEZ Act to levy any

duty on supply of goods from DTA to SEZ.

g.) The Appellant further submitted that the 5th proviso to Rule 27 inasmuch as it

provides for a levy of Export Duty on goods supplied from DTA to sEZ in the

absence of any charging section under the sEZ Act, customs Act or any other law,

is violative of Article 265 of the constitution and must therefore be struck down

as un constitutional. A rule is subordinate legislation and it cannot override the

provisions of the Act.

Ground 04: The issue of lev1o,le1pe1t!q!y

and stands settled in favour of the assessee.

on supplies to SEZ is no lonqer res inteqra

a.) The appellant submitted that issue of legality of levy of Export Duty on supplies

from DTA to sEz came up for consideration for the first time before Hon'ble High

Court in Essar Steel Limited v. Union of India [2010 (249) E.L.T. 3 (Guj.)]. In Essar

Steel (Supra), the Department demanded Export Duty from DTA suppliers on

supply of steel products to SEZ by invoking Section 12 of the Customs Act, 1962

read with section 2 and the second schedule to the customs Tariff Act, 1975.

b.) That the Hon'ble court after considering the provisions of the customs Act and

the sEZ Act held that export duty is leviable only on export of goods from India to

a place outside India and that in the absence of any amendment of the definitions

of the terms "Export" and "India" in the Customs Act,1962, or any amendment in

the charging section i.e. section 12 or insertion of a charging provision

contemplating movement of goods from the Domestic Tariff Area to the special

Economic Zone as a taxable event entailing a levy of Export Duty as in the case of

export, the levy of Export Duty could not be justified under the provisions of the

Customs Act, 1962.

P.
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c.) That the Hon'ble court held that the levy of export duty on goods supplied from

the Domestic Tariff Area to the special Economic Zone was not justified.

d.) The appellant further submitted that in Advait steel Rolling Mills pvt. Ltd. v. UoI

12012 (286) E.L.T. 535 (Mad.)], the Hon'ble Madras High court held that if levy of
duties of customs are to be made appricabre to goods suppried from DTA to sEZ,

r

i



4. In view of the above submissions, the appellant requested that the impugned

order is required to be set aside with consequential relief.

5. One set of the appeal memorandum has been forwarded to the adjudicating

authority for comments vide this office letter No. 5/49-09/CUS/AHD12025-2612258 dated

04.07.2025. In the said letter, it has been requested, inter alia, to inform the date of

receipt of the impugned order by the appellant along with evidence, but no

reply/comments has been received. So, I proceed to decide the appeal on the basis of

documents submitted by the appellant.

6. Along with the appeal memorandum, the appellant had submitted copies of TR-6

Challan No. JSEZl049l22-23 dated 01.11.2022 for Rs. 6,40,565/- and Challan No.

JSEZl50l22-23 dated 01.11.2022 for Rs. 3,42,6581- deposited by M/s. Jubilant Ingrevia

Ltd. (SEZ Unit-1 and Unit-2 respectively) towards Export Duty and Interest. However, it

appeared that the said Challans cannot be treated as Pre-deposit under the provisions of

Section 129E of the Customs Act, 1962, for filing the present appeal by M/s. Madhavi

construction. So, the appellant has further submitted a copy of T.R.-6 Challan dated

13.02.2026 towards payment of Rs. 44,530/- as pre-deposit calculated @7.5o/o ol the duty

amount under the provisions of Section 129E of the Customs Act, 1962.

7. In the Form No. C.A.-1, the appellant has shown the date of communication of the

impugned order dated 12.11.2024, as " 2lh February 2025 through marL'. The appellant

has also submitted a print out of the said email dated 05.02.2025 sent by Customs Division

Surat. Whereas, the appeal has been received in this office on 03.04.2025. Thus, this

appeal has been filed within normal period of 60 days, as prescribed for filing appeal

under Section 128(1) of the Customs Act, 1962.

8. In view of the above position, the appeal has been admitted and being taken up

for disposal on merits.

(s{q'

"5

ts
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it could only be by way of appropriate amendments introduced in the Customs

Act,1962, as well as in the Special Economic Zones Act, 2005.

ADMISSION OF APPEAL
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PERSONAL HEARING

DISCUSSION AND FINDINGS

10. I have carefully gone through the written as well as oral submissions made by or

on behalf of the appellant viz. M/s. Madhavi Construction.

11. I have seen photocopies of r.R.6 challans dated 01.11.2022 towards Export Duty

deposited by M/s. Jubilant Ingrevia Ltd. in their own name as

assessee/importer/exporter. Any particulars like Invoice Nos. & Date, sCN/oIo No. &

Date in respect of M/s. "Madhavi construction" have not been mentioned in the said r.R.6

Challans. Further, it has been observed that some sEZ Units have approached to Hon'ble

High court in respect of levy of export duty on supplies made from DTA to sEZ and they

have paid duty under protest.

12. If the liability to pay export duty on supplies made from DTA to sEZ arises, such

liability to pay export duty is on the DTA supprier, not on sEZ unit; and so, the export

duty is required to be assessed and paid by the DTA supplier, if required. Therefore,Iam

of the view that copies of TR-6 challan No. JsEzlo4gl22-23 dated 01.11.2022 for Rs.

6'40,5651- and No. )sEzr5ol22-23 dated 01.11.2022 for Rs. g,42,65gr- deposited by M/s.

Jubilant Ingrevia Ltd. (SEZ Unit-1 and Unit-2 respectively) are not relevant to the present

matter. so, the present appeal filed by M/s. Madhavi construction in respect of demand

of export duty from them is required to be decided on merits.

The issue involved in the appear is whether export duty on the goods suppried by
the appellant to SEZ Unit is leviable or not.

14. In the Judgment dated 04.11.2009 in the case ol Essar Steel Limited and Adani
(24e) t.1.1. 3 (Guj.) 2009 )TMI 141 - GUJARAT

Power Ltd. Vs. Union olIndia12010

Page I of 13 i
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9. Personal Hearing in respect of the appeal was held on 2i.01.2026,which has been

attended by Mr. Aman Rathi, chartered Accountant, on behalf of the appellant. He

reiterated the submissions made at the time of filing of appeals. He further mentioned

in that Hon'ble Andhra Pradesh High Court, in the case ol TUF Metatturgical pvt. Ltd. vs.

union of Indiain september 2025 having writ petition number as 1552g12024 sttuck down

the relevant proviso to Rule 27 of the special Economic Zones Rules,2005. He furnished

a copy of the said Order of Hon,ble Andhra pradesh High Court.

13.

'l



F. No. 5/49-09/ CUS/AHD/2025 -2 6

HIGH COURTI, Hon'ble High Court of Gujarat has held that the levy of export duty on the

goods supplied from Domestic Tariff Area to Special Economic Zone is not justified; that

the petitioners not to be called upon to pay export duty on movement of goods from DTA

to SEZ units or developers. I note that Special Leave to Appeal (Civil) No. 5698 of 2010

with SLP (C) Nos. 6204,6307,7818,7931,9243 and 10118 of 2010 filed by Union of India

against the aforesaid Judgment dated 04.11.2009 has been dismissed by Hon'ble

Supreme Court on 12.07.2010 [Union of India v. Essar Steel Ltd. - 201 0 (255) E.L.T. A1 1 5

(S.C.)1. However, the said Order dated 12.07.2010 has been recalled by Hon'ble Supreme

Court vide Order dated 10.02.2020 reported as tlnion of India Vs. Essar Steel India Ltd.

[2022 (380) ELT 403 (SC)] and the SLPs had been restored. Now, Hon'ble Supreme Court

has decided this issue vide Order dated 28.08.2025, which has been reported as lJnion of

India Vs. Adani Power Ltd. [(2025) 36 Centax 257 (S.C.)1. In the said latest Order, it has

been observed and held by the Apex Court as under:

"4.3 Similarly, the third guestion has been considered by the High Court in

paragraph 41,3 and alter discussion, the answer to the said question has been

given in paragraph 41.3.4 of the impugned judgment. Consequently, the High

Court has held in paragraph 42 as under:

"6. We find that the High Court has rightly arrived at the conclusions in the

aforesaid paragraphs on a correct interpretation of the provisions of the aforesaid

two Acts. In the circumstance, we do not find any reason to interfere with the

impugned judgment, Hence, the appeals are dismissed.

7. On a conjoint reading ol the aforesaid provisions, we find that Section 12 of the

Customs Act, 1962 is the charging Section. However, under Section 26 of the SEZ

Act, power is reserved to grant an exemption or a concession if under the

provisions of the Customs Act, 1962, a duty is levia

Page 9 of 13

as per the charging Sections

$

'42. In view of the above discussion and findings arrived at as well as

conclusion drawn, the levy of export duty on goods supplied lrom the

Domestic Tariff Area to the Specidl Economic Zone is not justified. The

petitioners are, therefore, not to be called upon to pay export duty on

movement of goods from Domestic Tariff Area to Special Economic Zone

units or developments. "'
*a
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8. It is also necessary to observe as submitted by the learned senior counsel for

the respondent(s) that the Madras High Court as well as the Andhra Pradesh High

Court have also taken a similar view as discussed in the aforesaid impugned

judgment. In the circumstances, all appeals arising therefrom are also dismissed."

15. However, I find that the above Order/Judgment relates to the period prior to the

amendment of Rule 27 of the SEZ Rules, 2006, vide Notification No. GSR 909(E) dated

19.09.201 8 issued by the Ministry of Commerce and Industry. Vide the said amendment,

fifth Proviso to Sub-Rule (1) of Rule 27 of the SEZ Rules,2006, has been inserted, which is

as under:

'Provided also that supplies from Domestic Tariff Area to Special Economic Zones

shall attract export duty, in case, export dutyis leviable on items attracting export

duty."

16. Therefore, it has to be examined as to whether export duty in this case can be

demanded wherein the period involved is from 22.05.2022 to 18.11.2022 i.e. after

insertion of the above-mentioned Proviso.

17. I find that above-mentioned fifth Proviso to Sub-Rule 27(1) has been stuck down

by Hon'ble High Court of Andhra Pradesh in Writ Petition No. 15528 of 2024 in the case of

TUF Metallurqical Pvt. Ltd. us. Union of India reported as 2025 (9) TMI 1171 - ANDHRA

PRADESH HIGH COURT = (2025) 35 Centax 280 (A.P.) [18-09-2025]. para27 of the said

Order is as under:

"27. Be that as it may, we set aside the decision dated 26.04.2024 and hold that

Sth proviso to sub-rule (1) of Rule 27 of the Special Economic Zone Rules,2006, as

ultra vires the Special Economic Zone Act, 2005 and is accordingly, struck down.

This writ petition is accordingly allowed."

define t

follows:

he terms "export" and "export goods" respectively. The finitions are as
sdii)

tr
17.
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17.1 Further, I find that the even after insertion of the fifth proviso in sub-Rule 27 (1) ot

the sEZ Rules, 2006, vide Notification dated 19.09.2018, there are no corresponding

amendments in the provisions of Section 2(18) and 2(19) of the Customs Act, 1962, which

(
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18. It is a settled principle of administrative law that a Rule (subordinate legislation)

cannot override or expand the scope of the Parent Act (Customs Act, 1962). The power

to levy Customs Duty flows from Section 12 of the Customs Act. If the Charging Section

(Section 12) does not cover DTA-Io-SEZ supplies (as they are not "exports" out of India),

a Rule made under the SEZ Act cannot independently create a charge of Customs Duty.

The SEZ Act treats DTA-Io-SEZ supplies as "exports" primarily for the purpose of granting

benefits (exemptions, drawbacks) to authorized operations. This "deeming fiction"

cannot be extrapolated to levy a tax (Export Duty) under the Customs Act when the

Customs Act itself defines export strictly as "taking out of India". Since Section 12 of the

Customs Act was not amended to include DTA-to-SEZ supplies as a taxable event, the

proviso to Rule 27 of SEZ Rules is insufficient to fasten a duty liability that the parent Act

does not impose. This view is supported by the Hon'ble AP High Court in Tirupati Udyog

Ltd. v. Union of Indial201l (272\ E.L.f .209 (A.P.) = 2010 (7) TMI 768 - ANDHRA PRADESH

HIGH COURTI, wherein the Hon'ble High Court has held that the SEZ Act does not

authorize the levy of Customs Duty on goods supplied from DTA to SEZ, as such goods

are not "exported" beyond the territorial waters of India.

19. As regards the requirement of amendments in the provisions of the Customs Act,

1962,1o levy export duty on supply of goods from DTA to SEZ,I also rely upon the Order

dated 27.04.2012 of Hon'ble Madras High Court in the case of Advait Steel Rolling Mills

Pvt. Ltd. Vs. Union oflndia 2012 (286) E.L.T. 535 (Mad.)1. The last Para of the said order

(underline supplied):

,

ts.

rs
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(18) 'export", with its grammatical variations and cognate expressions, means

taking out ol India to a place outside India,'

(19) "export goods" means any goods which are to be taken out of India to a

place outside India,'

17.2 Further, the definition of the term "India", as given in Section 2(27) ibid, says that

"India" includes the territorial waters of India. In absence of amendment in any statutory

provision of the Customs Act, 1962.I am of view that Export duty cannot be levied merely

by virtue of amendment in Rule 27(1) of the SEZ Rules, 2006 vide Notification dated

19.09.2018. Further, the said amendment, i.e. fifth Proviso to Rule 27(1), has already been

held as ultra vires to the SEZ Act, 2005 and stuck down by Hon'ble High Court of Andhra

Pradesh in the case ol TUF Metallurqical Pvt Ltd. us. Union of India (supra).

n
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"30. As there is no movement of goods from India to a place outside India,

export duty cannot be levied. In fact, there is no'export'of goods, as per the

relevant provisions of the Customs Act, 1962. When the Special Economic Zones

Act,2005, is a separate Code, it would not be open to the respondents to levy

duties of customs on goods moved from Domestic Tariff Areas into Special

Economic Zones, as per the definition found in Section 2 ol the Customs Act, 1962.

Further, when the definition of term 'export' in Section 2(m) of the Special

Economic Zones Act,2005, is clear and specific, the definition of 'export', found in

Section 2(18) of the Customs Act, 1962, cannot be made applicable for the levy of

duties of customs on goods supplied from the Domestic Tariff Areas to the Special

Economic Zones. As such, it would not be proper on the part of the respondents

to levy duties of customs on goods supplied from the Domestic Tariff Areas to the

units situated in the Special Economic Zones, If levy of duties of customs are to be

made applicable to such goods it could only be by way of app'ropriate amendments

introduc.ed in the Customs Act, 1962, as well as in the Special Economic Zones Aca,

2005. As such it is c/ear that it would not be open to the respondents to levy duties

of customs on such goods, by way of Notifications or Circulars. The writ petitions

are ordered accordingly. No costs."

20. In view of the above provisions and orders, the legal position prevailed during the

period involved in the present appeal, does not authorise levy of export duty on supply

of goods from DTA to SEZ Unit. Therefore, I am of the considered view that the decisions

of Hon'ble Supreme Court in the case ol Union of India Vs. Adani Power Ltd.l(2025) 36

Centax 257 (S.C.)l and Hon'ble High Court of Andhra Pradesh in the case of TIJF

Metallurgical R/t. Ltd. vs. Union of India [(2025) 35 Centax 280 (A.P.)] are squarely

applicable to the facts of the present appeal; and therefore, demand of export duty on

supply of the goods by the appellant to the SEZ unit is not sustainable. Since the demand

for the export duty is set aside, the demand for interest under Section 28AA of the

Customs Act, 1962, cannot survive. The principle sublato fundamento cadit opus (when

the foundation is removed, the superstructure falls) applies. Therefore, the impugned

order passed by the adjudicating authority is required to be set aside.

In view of the above facts, discussion and findings, I pass the following order.

4
r3i

*

21.
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ORDER

I set aside the order-In-original No. 07/AR/ADC/SRT 12024-25 dated 12.1 1.2024 passed

by the Additional Commissioner of Customs, (In-charge: Customs Division Surat), Surat,

and allow the appeal with consequential relief, in accordance with law.

\q,Y
auwtpe/(AMIT

F.No. S/49-09/CUS/AHD/2025-26

By E-mail (As per Section 153 (1Xc) of the Customs Act, 1962)

To

M/s. Madhavi Construction,

Bhadkodra Ankleshwar,

B 75 Vaibhav Park Society, Kapodara Patiya Valia Road,

Ankleshwar, Bharuch - 393002.

(email: madhaviconstruction4@gmail.com, madhavioffice4@smail.com )
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Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: cco a hm -g uj@ n ic.in )

The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Additional Commissioner of Customs, In-charge: Custom Division Surat,

Surat/Ahmedabad. (email: patoadc-srtcust@gov.in ad cus-surat@ ov.tn cus-

ahmd-adj@gov.in Custech.surat @ g ov.in )

4. Shri. Aman Rathi, Chartered Accountant, Ahmedabad. (email:

t!foqjqy€t9!!-q!9!.9911 , oza1 529@gmail.corn , 1ay1as;qlle19r@gJ!!lL.colr )

5. Guard File.

Commissioner (Appeals),

Customs, Ahmedabad

Date: 26.02.2026
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