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This copy is granted free of cost for the private use of the person to whom it is issued

*'sr
1962 '129 (1

ffin0-<dr
fu-q-€frl{rlr) €Hi,qrrf

(a)

(ts)

6ffi
any goods loaded in a conveyance for importation into lndia, but which are not unloaded at therr

(b) place of destination in lndia or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unloaded at such destination are sho( of the quantity required to be
unloaded at that destination

(rT) , 1962 sft4lgx

(c) Payment of drawback as provided in Ch
thereunder.

apter X of Customs Act, 1962 and the rules made

(6) ,1870
!'fu'

4

(a) 
I

4 copies of this order bearing Court Fe
Schedule 1 item 6 of the Court Fee Act

e Stamp of paise fifty only in one copy as
, 1870.

prescribed under

(rr)

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.2OOl- (Rupees two Hundred
only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other
receipts, fees, fines, forfeitures and l\4iscellaneous ltems being the fee prescribed in the Customs
Act, 1962 (as amended) for fiting a Revision Application. lf the amount of du ty and interest
demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200/. and if it is more than

6 I

\

l-:

I
,|:

,
I

rder relatang to

U S cte o n 2 DI D h Ce SU mto S 9 26 a em dn de n o h fo n s
ecat o eI oS f na ors an EVns ed th oSpev rde n re fe RII EV S noby ca no to hT ep p p
dAd o an Sec aret CJ n Sec tare eR S no cat o nty t\4 n st ofty n nap p ty

EVR ne eU Pa ma ne S tree ewN hDel h n m3 ont sh thfrom de a te coof mm nu cat nro thof e
o rd r

(sl

any goods imported on baggage

The revision application should be
specifled in the relevant rules and

verified in such manner as may be

v:

in such form and shall be
should be accompanied b

(t{)

(b) 4 copies of the Order-in -Original dition to relevant documents, if any,inad

(c)

4

4 copies of the Application for Revision
\.i

_)

&fsr 9 26

.2001-

one lakh rupees, the fee is Rs.1OO0/-
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ln respect of cases other than these mentioned under item 2 above, any person aggrreved by thrs

order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the

Customs, Excise and Service Tax Appellate Tribunal at the following address :

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

3I{IR 2nd Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

sT,3ldqfffi{-380016

, 1962 12s g (6) , 1962 129

s(1)&'

where the amount of duty and interest demanded and pena Ity levied by any officer of Customs in

the case to which the appeal relates is five lakh rupees or less, one thousand rupees

odffi,qi"-6qnTqq

where the amount of duty and interest demanded and penalty levied by any officer of Customs

in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, five thousand ruPees ;

where the amount of duty and interest demanded and penalty

6( the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

10% 3f(rf{+rR qr&.
or<rortqi,rOrffit

An appeal against this order shall lie before the T ribunal on payment of 10% of the duty demanded

where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute

Under section 129 (a) of the said Act, every app lication made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose, or

(b) for restoration of an appeal or an application shall be accompanied by a fee of flve Hundred

rupees.

I
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Under Section 129 A (6) of the Customs Act, 1962 an appea

Customs Act, 1962 shall be accompanied by a fee of -
I under Section 129 A (1 ) of the

(E)

(a)

({q)

(b)

(q)

occqrfl -dr€F.qqRqf trd-m;Ttrf,gT{sqg.
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The Deputy Commissioner of Customs (Review), Custom House,
Mundra, (hereinafter referred to as 'the appellant department) have filed the
present appeal in rerms of section r29D (4) of the customs Act, 1962 on the
basis of Authorization/Review order No. 29/orol2o2s-26 dated 18.02.2026
issued by the commissioner of customs, Mundra, chalenging order-in-originai
No. MCH/ADClzDcl485l2o2s-26 dated 01.01.2026 (hereinafter referred to as
"the impugned order",) passed by the Additional commissioner, custom House,
Mundra (hereinafter referred to as "the adjudicating authorit/) in case of M/s
Harshiv Enterprises, 8 1-B, Shardhanand Gali, Maujpur, B Hajanpura, Delhi_
110053 (hereinafter referred to as ,the respondentJ.

2. Briefly stated, facts of the case are that the respondent, M/s
Harshiv Enterprises, Derhi, imported various consignments described as stock
lots of printed or unprinted plastic packaging materials, plastic packaging rolls,
and similar mixed plastic film materiars through Mundra port. The respondent
classified these goods under different tariff headings such as 3g2oro9g,
392o2o9o, 39206919 and 392orrr9, and paid duty at the effective rate of
30.98tk (BCD 10% plus SWS and IGST)

2.r During posr-clearance audit of the Bils of Entry filed between 2020
and' 2023, it was observed that the respondent had declared very generic
descriptions like "stock lot of prastic packaging material in mix size and GSM,,
without specifying the exact nature, composition, or polymer type of the goods.

As per the tariff structure, the headings used by the respondent were meant for
specific types of plastics such as polymers of ethylene, propylene, polyes
regenerated cellulose. since the respondent failed to establish such
composition, the deciared crassification was found to be incorrect l

E

2.2 Applying Rule 3 of the General Rules for Interpretation of the tA

the department concluded that when goods cannot be specificarly classified,
they must be classified under the residuar heading Accordingly, the goods were
considered classifiable under crH 3g2ogggg, attracting a higher dut5r rate of
37.47oh (BCD 15% plus SWS and IGST) This resulted in short payment of duty
amountlng t<t Rs 40,22,199

2.3 Based on these findings, a show cause notice was issued proposing
re-classification of the goods, recovery of differential duty under section 2g(4)
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a-long with interest, confiscation of the goods under Section 1 I 1(m), and

imposition of penalties under the relevant provisions of the Customs Act, 1962

2.4 The respondent was granted multiple opportunities for personal

hearing on O4.O8.2O25, O2.O9.2025 and 29.09.2025 However, the respondent

neither appeared for the hearings nor submitted any written reply to the show

cause notice. Therefore, the case was decided ex parte on the basis of available

records.

2.5 The adjudicating authority observed that the respondent had

declared the goods with vague and generic descriptions and classified them

under tariff headings meant for specilic types of plastics without any supporting

evidence. The respondent failed to provide laboratory reports or documents

establishing that the goods corresponded to the declared headings.

2.6 Applying Rule 3 of the General Rules for InterpretaLion, the

authority held that in the absence of specific classification, the goods were

correctly classifiable under the residual heading 39209999. Consequently, the

duty should have been paid at the higher elfective rate of 37.47yo instcad of

30.98%

2.7 It was held that the respondent had misclassified the goods and

paid duty at a lower rate, resulting in short levy of duty amounting to

40,22,199. The authority found this to be a deliberate misstatement and

ression of facts, attracting the extended period under Section 28(4) of the

s Act, 1962. Accordingly, the differential duty was held recoverable

interest under Section 28AA

I

On the issue of confiscation, it was held tha[ the respondent had

declarations regarding classification and description, which

amounted to mis declaration of material particulars. Therefore, the goods were

held liable to confiscation under Section 1 1 1(m). However, since the goods had

already been cleared and were not physically available, redemption fine was not

imposed.

i
D
E

i
r

i

ade false

2.9 The authority lurther held that due to the

misclassification and short payment of duty, the respondcnt was

penally under Section 1 14A of the Customs Act, 1962.

deliberate

liable to
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2.1o Accordingly, the adjudicating authority ordered to confiscate the-
goods under Section 1 11 (m) of customs Act, 1962. The adjudicating authority
also noted that the goods had already been cleared and were not available
physically for conllscation. Since the goods were not physically available for
confiscation, the adjudicating authority did not impose any redemption fine in
lieu of such conllscation under section l2s (1) of the customs Act, 7962.

3. The appellant department has contended that the adjudicating
authority has erred in holding that redemption line under section 125 of the
customs Act, 1962 is not imposable merely on the ground that the goods were

not physically available for confiscation. Being aggrieved by the non-imposition
of redemption fine in lieu of confiscation in the impugned order on account of
such non-availability, the appellant department has preferred the present
appeal, inter alia, contending as under:

' "The adjudicating authoitg has erred in laru bg holding that redemption

fne under section 125 of the customs Act, 1962 is not imposable merely
because the goods are not phgsicafig aua abre for confiscation. The

authority failed to appreciate that tte statutory tigger for imposition of
red.emption fine is the authorbation of confi,scation, and. not the phgsicat
auailabilitg of goods. once goods are held liable to confi.scation und.er section
111 or Section 113 of the Cusroms Act, the power to impose redemption fine
automaticallg flouts under Section 125 of the Act.

o The Hon'ble Madras High court in M/ s visteon Automotiue sgstems India
Put. Ltd., reported at 2018 (9) G.S.T.L. 1a2 @ad.), has conclusiuelg he I 7

\Penaltg under Section ii2 and redemption fine under
operate in tuo distinct fi.elds;

Redemption fine is imposed in lieu of confiscation of good.s;

The opening words of Section 125,

goods is authoised bg this Act',,

"Wheneuer confi.scat

clearlg estabtish that pngsifr'"

1 5

auailobilitg of goods is nol necess ary for imposition of red.emption

fine; and

Redemption fine is intended to auoid tle ansequences flouing from
confiscation under Section 1 1 1 of the Act.

The adjudicating authoitg has faited to follout this binding judgment.

rendeing the impugned order legally unsustainable.

t The Hon'ble Gujarat High Court in M/ s sanerga Fertichem Ltd., reported at
2020 (33) C.S.T.L. 513 (Guj.), has reaffinned the aboue legal position and
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expresstA followed the judgment of the Hon'ble Madras High Court in Visteon

Automotiue Systems. The Hon'ble Court held that the prereqtisite for offeing

redemption fine is the finding that the goods are liable to confiscation The

Court furtler claified that non-auailability of goods does not bar the

imposition of redemption fine. The impugned order is in direct conJlict uith

this authoritatiue pronouncement.

o The Hon'ble CESTAT, West Zonal Bench Ahmedabad, in Van Oord India

Put. Ltd. (Customs Appeal No. 10679/2O24-DB, Order dated 13.11.2025),

has categoricallA lteld that:

Phgsical non-auailabilitg of goods does not affect confiscation or

imposition of redemption fine;

Tle pouter to impose redemption fine springs from authorisation of

confiscation under Section 11 1; and

Redemption fine is meant to auoid *Le consequences of confiscation

and saue the goods from such confiscation.

The adjudicating authoritg, being subordinate to the juisdictional

Tlibunal, was bound to follow this settled position of law.

o ITe appellant department further contended that the opening rt)ords of

Section 125 of the Customs Act, 1962 clearly prouide that "Wheneuer

confiscation of anA goods is authoised by this Act", the adjudicating

autlwitg mag impose redemption fine. TLte statute does not prescibe

phgsical auailability of goods as a condition precedent. It is a settled legal

pinciple that once tlrc poruer of confiscation is traceable to section 111 or

section 113 of the Act, tlrc phgsical auailabilita of goods becomes irreleuant

for tle purpose of imposing redemption fine. This pinciple applies equallg to

es of improper import as uell as attempted improper export'

appellant deportment further contended that in uiew of the settled legal

on laid down bg the Hon'ble Madras High Court, Hon'ble Gujarat High

rt, and consistently follouled bg the Hon'ble CESTAT, t|e adjudicating

thoity has committed- a clear enor of la u"t by not imposing redemption ilneOU

under section 125 of the customs Act, 1962 solelg on the ground that the

goods utere not phgsicallg auailable.

.In uieut of the aboue facts and submissions, the impunged order-in-oiginal

passed bg th.e Additional commissioner of customs, custom House Mundra

is not legal and proper and therefore, in the interest of justice, prayed to:

i.Setasidetleimpugnedorder-in.oiginaltotheextentitfailedto

impose redemption fine under Section 125 of the Cus'oms Act' 1962'

Page 7 of 10
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ii. Refer the matter back to Adjudicoting Authoity to consid.er it as d
fresh uith regard that redemption fine is imposable irrespectiue of
the phgsical auailabilitg of the goods."

4. A letter F.No.: Sl49-26lCA_2/CUS/MUN |MAR|2O2S_26 dated
12.03.2026 was send to the respondent for submitting their comment. personal

hearing in the matter were scheduled on r7.03.2026. However, no comments
were received and no one appeared for personal hearing. Hence, the appeal is
taken up for decision on the basis of documents availabre on record.

5. [t is observed that the respondent, the respondent, M/s Harshiv
Enterprises, Delhi, imported stock lots of printed/unprinted plastic packaging
materials and rolls through Mundra port during 2020-2023 and classified the
goods under CTH 3920 109 9, 3g2O2OgO, 392069 19 and. 39202 t19, paying duty
at 30.98%. Post-clearance audit revealed that the goods were described in vague
and generic terms without specifying composition or polymer t5rpe, whereas the
declared headings pertained to specific categories of prastics, which the
respondent lailed to substantiate with any evidence such as laboratory reports.
Applying Rule 3 of the General Rules for Interpretation, the goods were held
classifiable under the residuar heading crH gg2oggg9, attracting higher duty
@37 .47yo, resulting in short-levy ol 14O,22,199/_. Accordingly, a show cause
notice was issued proposing reclassification, recovery of differentiar duty under
Section 28(4) along with interest under section 2gAA, confiscation under
section 1 1 1(m), and penalty under Section I l4A of the customs Act, 1962.
Despite multiple opportunities, the respondent neither appeared for per

<rt ,

hearing nor submitted

adjudicating authority

and the case was decided ex part

the misclassification amounted to

any reply,

held that
.\

mlsstatement and suppression of facts, justifying invocation of the ex
period, confirmed the differential duty with interest, imposed penalty

d
)'i tq

unde

section 114A, and held the goods liable for confiscation under Section r 11(m);
however, no redemption fine under Section

not physically available

125 was imposed as the goods were

5'1 It is observed that the present appear has been preferred by the
appellant department solely on the ground that the adjudicating authority tailed
to impose redemption fine under Section 125 of the customs Act, L962, merery
on the basis that the goods were not physicary ava abre for confiscation. It is
further observed that the impugned order does not contain any specilic finding
or reasoning for non-imposition of redemption fine. Accordingly, in my

v Page 8 of 10
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considered view, the impugned order, to that extent, is a non-speaking order

insofar as the issue of non-imposition of redemption fine is concerned.

5.2 It is further observed that the appellant department has relied upon

the following case laws

(i) M/s Visteon Automotive Systems India Pvt. Ltd., reported at 2018 (9)

G.S.T.L. 142 (Mad.)

(ii) M/s Synerry Fertichem Ltd., reported at 2O2O (33) G.S.T.L. 513 (Gu.1.)

(iii) Final Order No. 1i039-1 1O4O/2025 DATED 13.1 1.2025 of Hon'ble

CESTAT, West Zonal Bench, Ahmedabad, in the case of Van Oord India Pvt. Ltd.

Versus Commissioner of Customs, Ahmedabad in Customs Appeal No.

1067912O24-DB.

wherein it has been held that physical availability of goods is not necessary for

imposition of redemption fine.

5.3 It is further observed that the appellant department has also prayed

to refer the matter back to Adjudicating Authority to consider it as a fresh u'ith

regard that redemption fine is imposable irrespective of the physical availability

of the goods.

5.4 In view of the foregoing, it is observed that the adjudicating

authority, while passing the impugned order, has not recorded any specific

finding or provided cogent reasons for non-imposition of redemption fine under

Section 125 of the Customs Act, L962. It is further noted that the appellant

department has relied upon various judicial pronouncements wherein it has

consistently held that physical availability of the goods is not a sine qua

imposition of redemption fine, and that such fine can be imposed even

e goods are no longer available. In these circumstances, I find that the

requires reconsideration by the adjudicating authorilv with due

tion of the legal position as well as the contentions advanced by the

appe llant department. Accordingly, I am inclined to remand the matter to the

adjudicating authority for passing a fresh, reasoned and speaking order after

duly examining the grounds of appeal and affording an opportunity of hearing

in accordance with the principles of natural justice.

"!

{a

D
E
t

t
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5.5 Thus, I am of the considered view that remitting of the matter to

the lower authority has becomes sine qua non to meet the ends of justice. The

adjudicating authority is required to examine all the contentions raised by the

appellant department and record his finding and issue order accordingly. In this
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regard, I rely upon the case of prem steels p. Ltd.. - 2012-TI)L-1|17-1ESTAT-

DEL and the case of Hawkins cookers Ltd. -2012 (284) E.L.T. 627 (Tri. -
Del)' which have also relied upon the case of Medico Labs - 2oo4(123) ELT 117
(Guj.), wherein it has been held that commissioner (Appeals) continue to have
power of remand even after the amendment of Section ss(A) of the central
Excise Act, 1944 by Finance Acr, 2OO 1 w.e.f. 1 1.05.2001.

6. In light of the aforesaid facts and circumstances, the appear fired by
the appellant departme nt is allowed by way of remand. The matter is remitted to
the adjudicating authority to pass a reasoned and speaking order, in
accordance with the principles of natural justice and applicable legal provisions.

It is clarified that no opinion has been expressed on the merits of the case or on
the submissions made by the appellant department, and the same shail be
examined independently by the adjudicating authority.

f

B Rc istered Post A.D

F.Nos. S/49-26 / CA-2 I CUSI MUN/MAR/2 025_26

To,

(i) The Deputy Commissioner of Customs (Review),

Custom House, Mundra.

AMIT G

COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated -30.03.2026

(ii) M/s Harshiv Enterprises, 81-E!,

Shardhanand Gali, Maujpur, B Hajanpura, Delhi_ 11OOS3

Copv to: ..1

L Thc Chief Commissioner of Customs Gujarat, Customs House,
Ahmcdabad.

2. Thc Principal Commissioner of Customs, Customs House, Mundra.
3. Thc Joint/ Addl Commissioner of Customs, Custom House, Mundra.
4. The Joint/ Additional Commissioner of Customs, Custom House,
Mundra Pl find encloseri one above copy to serve the respondent in person, as
the same returned undelivered by the post.

5. Guard File.
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