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| Tenliewa iR TS R T g ST s T, 7]

‘ ‘ This copy is granted free of cost for the private use of the person to whom it is issued.

2. | mrrewaiTaT 1962 FTURT 129 SISt (1) (TurETa)
%ammmmmmmmmmm

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
‘ categories of cases, any person aggrieved by this order can prefer a Revision Application to The
| | Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of
‘ Revenue) Parliament Street, New Delhi within 3 months from the date of communication of the
order.

 PrafsfearafRmemzorder relating to
(@) | dNTHE IR AT IS AT,

(@) |any goods imported on baggage.

(@) mﬁmﬁmﬁﬁﬁﬁﬁ?ﬂmﬁﬁﬂmﬁmmmmm
| Wmmmﬂmﬁmmmmmm&m

T

any goods loaded in a conveyance for importation into India, but which are not unloaded at their

‘ (b) | place of destination in India or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unioaded at such destination are short of the quantity required to be
unloaded at that destination

) | A afifan 1962 Haremax TR T gHTd deayemargura erara,

(c) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
[thereunder.

B imm«ﬁmmﬁﬁnmﬂmﬁﬁﬁwmmmmﬁwm

sRudaERfATeTeaTars R

The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by :

(@) mﬁéﬁww?oms 3! 1 udauiRafrumegareweiwet 4

'_[a} 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

(W) | FEGEIdw BTN 4 Wioal afeg!
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any

(M | e foruandeTat 4 wfaai

f(c} | 4 copies of the Application for Revision.

(9) | TIeUIS TG GTaR YA G TR b, 1962 (TUTRRITA)
_' Eﬁvmm«mﬂa,ummmmwmamm@ﬁa 200/-
(F UG RITATA)UTS.1000/-(EYUUHEHATTHTT

| ) San i 1.6 Hrerfai,

), ;
YR AT aaTs ST S @ RS R YU e TS A S e I R A S = ai%.200/-
AMaRusarEdsfesae s uds. 1000/

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred
only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other
receipts, fees, fines, forfeitures and Miscellaneous Items being the fee prescribed in the Customs
Act, 1962 (as amended) for filing a Revision Application. If the amount of duty and interest

| demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200/- and f it is more than
one lakh rupees, the fee is Rs.1000/-.
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HgH. 2

ﬂa AT A TEAH e AR w IdgdHs ga®arsaaut
1962 PIYRT 129 qm FafawiRite-3

ﬂﬁﬂl‘gﬁmﬁw sftaafirarursanafafafReaudmwerfiasasds l

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this
order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the |

Customs, Excise and Service Tax Appellate Tribunal at the following address i
|

Qﬁ‘q‘rﬂﬁi’ %g"]qd(q;q%@qﬂqm;gm%qa{m ICustoms Excise & Service Tax Appellate
Wq@;ﬁm ' Tribunal, West Zonal Bench

EHTE, FgHTHA, He e MRUTTRY, 3R | 2nd Floor, BahumaliBhavan,
dl, 3{gHqIEG-380016 ' Nr.Girdhar Nagar Bridge, Asarwa,

' Ahmedabad-380 016

HATReHTUTTaH, 1962 BIURT 129 T (6) FH U Frargeswarfuian, 1962 STURT 129
v Fafsrfiasauafaf@ayrmaaasHarfee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@)

s P ? o

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is five lakh rupees or less, one thousand rupees,

mmmmwﬂm&mmwmm
FHUEAEE TR S AT udUaRaRaa 3 fUs-gIal, UragwReug

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees ;

) Nlhe case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees
)
A

where the amount of duty and interest demanded and penalty levied by any officer of Customs in

) PRV THT ATTIP® 10% JHalHIAR, T8I epldcsaaigie, Aesd
HSTHAWR, SEIhave Siaarahe, UIeRETSTg |

b |
I

“7An appeal against this order shall lie before the Tribunal on payment of 10% of the duty ) demanded |

where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute

FFTATUTTTHBIURT 129 (T) FA AN USRS HHE GRS HTAGAUS- ()
AP IH RITATTETG b YRS fergaT e sravaore e gy srdte : - suar
(@) STEUTTAETUAG I b [CTIGIUR

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose, or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred
rupees
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ORDER-IN-APPEAL =

The Deputy Commissioner of Customs (Review), Custom House,
Mundra, (hereinafter referred to as ‘the appellant department’) have filed the
present appeal in terms of Section 129D (4) of the Customs Act, 1962 on the
basis of Authorization/Review Order No. 29/0I10/2025-26 dated 18.02.2026
issued by the Commissioner of Customs, Mundra, challenging Order-in-Original
No. MCH/ADC/ZDC/485/2025-26 dated 01.01.2026 (hereinafter referred to as
“the impugned order”) passed by the Additional Commissioner, Custom House,
Mundra (hereinafter referred to as “the adjudicating authority”) in case of M/s
Harshiv Enterprises, 81-B, Shardhanand Gali, Maujpur, B Hajanpura, Delhi-

110033 (hereinafter referred to as ‘the respondent’).

2. Briefly stated, facts of the case are that the respondent, M/s
Harshiv Enterprises, Delhi, imported various consignments described as stock
lots of printed or unprinted plastic packaging materials, plastic packaging rolls,
and similar mixed plastic film materials through Mundra Port. The respondent
classified these goods under different tariff headings such as 39201099,
39202090, 39206919 and 39207119, and paid duty at the effective rate of
30.98% (BCD 10% plus SWS and IGST)

2.1 During post-clearance audit of the Bills of Entry filed between 2020
and 2023, it was observed that the respondent had declared very generic
descriptions like "stock lot of plastic packaging material in mix size and GSM"
without specifying the exact nature, composition, or polymer type of the goods.
As per the tariff structure, the headings used by the respondent were meant for
specific types of plastics such as polymers of ethylene, propylene, polyestersyor s

regenerated cellulose. Since the respondent failed to establish such é;c/c-:(_Q g \‘-\

N\

composition, the declared classification was found to be incorrect ‘,E( : ”; o]
2.2 Applying Rule 3 of the General Rules for Interpretation of the\FﬁflfﬁnP r g

the department concluded that when goods cannot be specifically classified,
they must be classified under the residual heading Accordingly, the goods were
considered classifiable under CTH 39209999, attracting a higher duty rate of
37.47% (BCD 15% plus SWS and IGST) This resulted in short payment of duty
amounting to Rs 40,22,199,

2.3 Based on these findings, a show cause notice was issued proposing
re-classification of the goods, recovery of differential duty under Section 28(4)

\
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along with interest, confiscation of the goods under Section 111(m), and

imposition of penalties under the relevant provisions of the Customs Act, 1962

2.4 The respondent was granted multiple opportunities for personal
hearing on 04.08.2025, 02.09.2025 and 29.09.2025 However, the respondent
neither appeared for the hearings nor submitted any written reply to the show
cause notice. Therefore, the case was decided ex parte on the basis of available

records.

2.5 The adjudicating authority observed that the respondent had
declared the goods with vague and generic descriptions and classified them
under tariff headings meant for specific types of plastics without any supporting
evidence. The respondent failed to provide laboratory reports or documents

establishing that the goods corresponded to the declared headings.

2.6 Applying Rule 3 of the General Rules for Interpretation, the
authority held that in the absence of specific classification, the goods were
correctly classifiable under the residual heading 39209999. Consequently, the
duty should have been paid at the higher effective rate of 37.47% instead of
30.98%

2.7 It was held that the respondent had misclassified the goods and
paid duty at a lower rate, resulting in short levy of duty amounting to
40,22,199. The authority found this to be a deliberate misstatement and
ression of facts, attracting the extended period under Section 28(4) of the
s Act, 1962. Accordingly, the differential duty was held recoverable
interest under Section 28AA

: On the issue of confiscation, it was held that the respondent had
made false declarations regarding classification and description, which
amounted to mis declaration of material particulars. Therefore, the goods were
held liable to confiscation under Section 111(m). However, since the goods had
already been cleared and were not physically available, redemption fine was not

imposed.

2.9 The authority further held that due to the deliberate
misclassification and short payment of duty, the respondent was liable to
penalty under Section 114A of the Customs Act, 1962.

!
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2.10 Accordingly, the adjudicating authority ordered to confiscate the
goods under Section 111 (m) of Customs Act, 1962. The adjudicating authority
also noted that the goods had already been cleared and were not available
physically for confiscation. Since the goods were not physically available for
confiscation, the adjudicating authority did not impose any redemption fine in

lieu of such confiscation under Section 125 (1) of the Customs Act, 1962.

3. The appellant department has contended that the adjudicating
authority has erred in holding that redemption fine under Section 125 of the
Customs Act, 1962 is not imposable merely on the ground that the goods were
not physically available for confiscation. Being aggrieved by the non-imposition
of redemption fine in lieu of confiscation in the impugned order on account of
such non-availability, the appellant department has preferred the present

appeal, inter alia, contending as under:

* “The adjudicating authority has erred in law by holding that redemption

fine under Section 125 of the Customs Act, 1962 is not imposable merely

because the goods are not physically available for confiscation. The

authority failed to appreciate that the statutory trigger for imposition of

redemption fine is the authorization of confiscation, and not the physical

availability of goods. Once goods are held liable to confiscation under Section

111 or Section 113 of the Customs Act, the power to impose redemption fine

automatically flows under Section 125 of the Act.

* The Hon'ble Madras High Court in M/s Visteon Automotive Systems India

Put. Ltd., reported at 2018 (9) G.S.T.L. 142 (Mad.), has conclusively held-tfiat .
Penalty under Section 112 and redemption fine under Seaf/b%/_\\ \
operate in two distinct fields; '

i
A 8 \
Redemption fine is imposed in lieu of confiscation of goods; \ %

The opening words of Section 125, "Whenever conﬁscatton Oﬁ"ﬂﬂ ,-"’
goods is authorised by this Act’, clearly establish that phys:cal

availability of goods is not necessary for imposition of redemption
fine; and

Redemption fine is intended to avoid the consequences flowing from
confiscation under Section 111 of the Act.

The adjudicating authority has failed to follow this binding judgment.

rendering the impugned order legally unsustainable.

 The Hon'ble Gujarat High Court in M/s Synergy Fertichem Ltd., reported at
2020 (33) G.S.T.L. 513 (Guj.), has reaffirmed the above legal position and

A
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expressly followed the judgment of the Hon'ble Madras High Court in Visteon
Automotive Systems. The Hon'ble Court held that the prerequisite for offering
redemption fine is the finding that the goods are liable to confiscation. The
Court further clarified that non-availability of goods does not bar the
imposition of redemption fine. The impugned order is in direct conflict with
this authoritative pronouncement.
e The Hon'ble CESTAT, West Zonal Bench, Ahmedabad, in Van Oord India
Put. Ltd. (Customs Appeal No. 10679/2024-DB, Order dated 13.11.2025),
has categorically held that:

Physical non-availability of goods does not affect confiscation or

imposition of redemption fine;

The power to impose redemption fine springs from authorisation of

confiscation under Section 111; and

Redemption fine is meant to avoid the consequences of confiscation

and save the goods from such confiscation.

The adjudicating authority, being subordinate to the jurisdictional

Tribunal, was bound to follow this settled position of law.
e The appellant department further contended that the opening words of
Section 125 of the Customs Act, 1962 clearly provide that "Whenever
confiscation of any goods is authorised by this Act’, the adjudicating
authority may impose redemption fine. The statute does not prescribe
physical availability of goods as a condition precedent. It is a settled legal
principle that once the power of confiscation is traceable to Section 111 or
Section 113 of the Act, the physical availability of goods becomes irrelevant
for the purpose of imposing redemption fine. This principle applies equally to

¥he appellant department further contended that in view of the settled legal
i tion laid down by the Hon'ble Madras High Court, Hon'ble Gujarat High

;iuthority has committed a clear error of law by not imposing redemption fine
under Section 125 of the Customs Act, 1962 solely on the ground that the
goods were not physically available.
« In view of the above facts and submissions, the impunged Order-in-Origihal
passed by the Additional Commissioner of Customs, Custom House Mundra
is not legal and proper and therefore, in the interest of justice, prayed to:
i. Set aside the impugned Order-in-Original to the extent it failed to
impose redemption fine under Section 125 of the Customs Act, 1962.
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it. Refer the matter back to Adjudicating Authority to consider it as a
fresh with regard that redemption fine is imposable irrespective of

the physical availability of the goods.”

4. A letter F.No.: S/49-26/CA-2/CUS/MUN/MAR/2025-26 dated
12.03.2026 was send to the respondent for submitting their comment. Personal
hearing in the matter were scheduled on 17.03.2026. However, no comments
were received and no one appeared for personal hearing. Hence, the appeal is

taken up for decision on the basis of documents available on record.

5, It is observed that the respondent, the respondent, M/s Harshiv
Enterprises, Delhi, imported stock lots of printed /unprinted plastic packaging
materials and rolls through Mundra Port during 2020-2023 and classified the
goods under CTH 39201099, 39202090, 39206919 and 392071 19, paying duty
at 30.98%. Post-clearance audit revealed that the goods were described in vague
and generic terms without specifying composition or polymer type, whereas the
declared headings pertained to specific categories of plastics, which the
respondent failed to substantiate with any evidence such as laboratory reports.
Applying Rule 3 of the General Rules for Interpretation, the goods were held
classifiable under the residual heading CTH 39209999, attracting higher duty
@37.47%, resulting in short-levy of 240,22,199/-. Accordingly, a show cause
notice was issued proposing reclassification, recovery of differential duty under
Section 28(4) along with interest under Section 28AA, confiscation under
Section 111(m), and penalty under Section 114A of the Customs Act, 196%,,_.;.%_

A NN

Despite multiple opportunities, the respondent neither appeared for per§0§1a \
hearing nor submitted any reply, and the case was decided ex partq( 3 _v«’
adjudicating authority held that the misclassification amounted to 5&3‘[

.KJ :

misstatement and suppression of facts, Justifying invocation of the exte de:d._,
By s
P ©

period, confirmed the differential duty with interest, imposed penalty under- -
Section 114A, and held the goods liable for confiscation under Section 111(m);
however, no redemption fine under Section 125 was imposed as the goods were

not physically available

5.1 [t is observed that the present appeal has been preferred by the
appellant department solely on the ground that the adjudicating authority failed
to impose redemption fine under Section 125 of the Customs Act, 1962, merely
on the basis that the goods were not physically available for confiscation. It is
further observed that the impugned order does not contain any specific finding

or reasoning for non-imposition of redemption fine. Accordingly, in my
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considered view, the impugned order, to that extent, is a non-speaking order

insofar as the issue of non-imposition of redemption fine is concerned.

5.2 It is further observed that the appellant department has relied upon
the following case laws

(i) M/s Visteon Automotive Systems India Pvt. Ltd., reported at 2018 (9)
G.S.T.L. 142 (Mad.)

(i) M/s Synergy Fertichem Ltd., reported at 2020 (33) G.S.T.L. 513 (Guj.)

(iii) Final Order No. 11039-11040/2025 DATED 13.11.2025 of Hon'ble
CESTAT, West Zonal Bench, Ahmedabad, in the case of Van Oord India Pvt. Ltd.
Versus Commissioner of Customs, Ahmedabad in Customs Appeal No.
10679/2024-DB.

wherein it has been held that physical availability of goods is not necessary for

imposition of redemption fine.

5.8 It is further observed that the appellant department has also prayed
to refer the matter back to Adjudicating Authority to consider it as a fresh with
regard that redemption fine is imposable irrespective of the physical availability

of the goods.

5.4 In view of the foregoing, it is observed that the adjudicating
authority, while passing the impugned order, has not recorded any specific
finding or provided cogent reasons for non-imposition of redemption fine under
Section 125 of the Customs Act, 1962. It is further noted that the appellant
department has relied upon various judicial pronouncements wherein it has
sg consistently held that physical availability of the goods is not a sine qua
{ &% imposition of redemption fine, and that such fine can be imposed even
e goods are no longer available. In these circumstances, I find that the

! requires reconsideration by the adjudicating authority with due

éppeliant department. Accordingly, I am inclined to remand the matter to the
adjudicating authority for passing a fresh, reasoned and speaking order after
duly examining the grounds of appeal and affording an opportunity of hearing

in accordance with the principles of natural justice.

5.5 Thus, | am of the considered view that remitting of the matter to
the lower authority has becomes sine qua non to meet the ends of justice. The
adjudicating authority is required to examine all the contentions raised by the

appellant department and record his finding and issue order accordingly. In this

b
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regard, I rely upon the case of Prem Steels P. Ltd. - 2012-TIOL-1317-CESTAT-
DEL and the case of Hawkins Cookers Ltd. -2012 (284) E.L.T. 677 (Tri. -
Del), which have also relied upon the case of Medico Labs - 2004(173) ELT 117
(Guj.), wherein it has been held that Commissioner (Appeals) continue to have
power of remand even after the amendment of Section 35(A) of the Central
Excise Act, 1944 by Finance Act, 2001 w.e.f. 11.05.2001.

6. In light of the aforesaid facts and circumstances, the appeal filed by
the appellant department is allowed by way of remand. The matter is remitted to
the adjudicating authority to pass a reasoned and speaking order, in
accordance with the principles of natural justice and applicable legal provisions.
[t is clarified that no opinion has been expressed on the merits of the case or on

the submissions made by the appellant department, and the same shall be

BV

(AMIT G
COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

examined independently by the adjudicating authority.

By Registered Post A.D.
F.Nos. S/49—26/CA-2/CUS/MUN/MAR/2025-26 Dated -30.03.2026
To,

(i) The Deputy Commissioner of Customs (Review),

Custom House, Mundra.

(ii) M/s Harshiv Enterprises, 81-B,
Shardhanand Gali, Maujpur, B Hajanpura, Delhi- 110053

Copy to: il
I The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs House, Mundra.
3. The Joint/ Addl Commissioner of Customs, Custom House, Mundra.
4, The Joint/ Additional Commissioner of Customs, Custom House,

Mundra. Pl find enclosed one above copy to serve the respondent in person, as
the same returned undelivered by the post.
S Guard File.
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