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DIN - 2025067 1MN0000498483

Shri Amit Gupta .

Commissioner of Customs (Appeals),

Ahmedabad

ARISING OUT OF ORDER-IN-

OzuGINAL NO.

=ffiffiqrfro.Go1trd-n

ORDER- IN-APPEALISSUED

ON:

M/s. Parth Electronics,

146, Royal Complex,

Bhutkhana Chowk,

Dhebar Road, Rajkot



ftffib ilc{dwd{}.ftq{kTq6 qft ss' TI'IT

This copy is granted free of cost for the private use of the person to whom it is issued

2

qrq.cl a vloiai i ot{ 6qfr' {s iae{r € 3{qi at sn6d rrf,qq o-{dr d d fi qre{r 01 qrR

o1 dr0''€'t a rfiq 6 eiar siqt qfuqlsgffi eF+o lwtc+ ffitra), t{a qrrcrq, ({l-rci ftqFl}

eeE qFf, {i ftdt ai gqtsrur B{r+fi q-qf, 6{ sm-a e.

L962 EI{I 129 q, d(1) (qqr

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additiona-l Secretary/Joint Secretary (Revision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.

d efit{l/order relating to :d

Gr)

(a) any goods exported

ts)
qT srr rl(rq R{rl w sdrt qri a fts srtfha qro e-art a qra Tt zIT ss r(lq R{'FI rR sdR
rrS qro e1 qr*r A .]dRra xTd € 6ff d.

r TTq CIf,TIdq R{FI IRdT{I TEIT qt{dqr{d qrdq

(b)

any goods loaded in a conveyance for importation into india, but which are not unloaded at

their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

(q) &*U*, 1962b s{rrtrl x dqT q{rg rq
3fiTqn

(") Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

3

o1 qrcrft elF ss A sTq ftsftfud orrrqm €oc fri aftc 
'

qiqqrsq nqir6{;rTffur q7s;6ffifr

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(o)

frEa1 \r€ eft fr q-{rc frg q} qrq6q Eo ft-oe orl Eh qlfds.
41 3lq€,187O q( s.6 ffi-q rtq ,rr1{R {s en

(a) 4 copies of this order, bearing Court Fee Stamp of paise hfty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

3ftilrfl TITq {f, 4{E(

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(rr)

(c)

(s)

e{q rd-d, ots',(0-6,qdr +}s ffiq c'd'}. {ft{ & qdH .}flm ? C t. 2ool-{F.qq a sl crr}qI

r.looo/-(Fqg g6EIII{rIL l, frw rfinaord, ivq fta '{rrdl{ A !-qrfuffiqdll d.tsfl{.6

Efl d qftqi. uft go, cirn rrqr dn.,r, drITttT 'rr'qr (g o1 rrRr sfrr sqg (16 f,rg qr gs$ 6-c

d d te qt{ & Fq i t.2ool- ril{ qfr gm. drg € orftffi d A afu fi sq { o. rooo/-

atsg+flaq ea+fi Erq{ s.{i fr , 1962 {qqT

(d) The duplicate copy of the T.R.6 challan evidencing pa].rnent of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for fr.ling a Revision Application. If the
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i,tE d sq fr +nqft-a ot{ crf,.

3{rqrd 6{i tg

Gql

g+rlaur & los end-fi e1 + qftqi

4 copies of the Application for Revision.
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E
I

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

{f,qfl ff-rdr E} A a Sql{-tr o{lqfu{q 1962 d El{I 12e q (u }' 3rtiH rFid d.q.-a d
mqr{o., irdq s-srE go olF €-sr a-r e{fi-d erftrfl-{q & vqa FrsFdRo qA q{ -ltftd or
so-a e

3rfi1 qfl.lT sldlqdtI.2 SE{TI {s 3{TEd

Customs, Exclse & Servlce Tax Appellate
Tribunal, West Zonal BenchorfUe-{ll qfBfr&iqfid

6-{, &-frqrsro{ws

2"d Floor, Bahumali Bhavan,

Ahmedabad-38O 016

1I{{, ftf,dFri$a{TRg-d,
,lfgfadt, 3t6tr{l6ll(-3 800 1 6

5

g (1) $ o{rff{ erfl-f, &'flq ffifta Eo sfl dA flF5g-

olftrF=qE., Ls62 d Errr 12e, ts62 d Er{r 129 g (6) e{

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (l) of the

Customs Act, 1962 shall be accompanied by a fee of -

(o)
rrrrr as el w-q qfu orc sqq qr ss€ oc d d Cfr EErt qqg.

{ qICI dql dITTqIsdr ETT qiI-I THT ru@

(a) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

mpees;

rrqr Ts o1 {f,q drq oruI Fqq € 3{nrr d afoq Fq-A qqlg drc € srRro c d d; qi-{ E-sR

trqq

frs6i El{I TIFIT TqT {@ qfq dqT oTrqr

(b) where the amount of duty and interest demanded arld penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

(TII

where the amount of duty and interest demanded and penalty levied by any officer o

Customs in the case to which the appeal relates is more than Iifty lakh rupees, ten

thousand rupees

f

(c)

(E
.rcr 6G q{, s6r fr-{d cs fuqE frt, 3{fi-d rGr qrgqr 

I

,qr(g 10%q{, sdl {@ ql {@ \rq (B100/" slET{s rrs {ffi

(d) An appeat against this order sha.ll lie before the Tnbunal on pa),ment of loolo of the duty demended where duty or

duty artd penalty are in dispute, or pena-lty, where pena.lty alone is in dispute

ito sritsT

Fsl 3ffi-6

di ilftc.

o1 gurci ftioqqrffi orq q-*qa

trswf,+ & ftq Erq-t 3{r+a{ &-qre{

q{- (Fl
: - flr{dT

fi {iq.l

ct) &IgEI ilIRetd1t{l{I 92tsiFI g
qTfff,cf) rrgfrc+) ITf,RldqT ftcftc

{qE s1gftl 6IiFI!,IgT 3{rffi {@

(a) in a! appea.l for 8ra.nt of stay or for rectification of mistal<e or for any other purpose; or

Under sectron 129 (a) of the said Act, every appIication made belore t}le Appellate Tribunal-

(b) for restoration of an aPPeal or an application shall be accompanied by a fee of live Hundred rupees

6

+
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4.

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appeliate Tribunal at the following

address :

Nr.Girdhar Nagar Bridge, Asarwa,

(E)

-ffiEffinEqd fr q-6i ffi dfqr{.tr orRr+.l-0 6Rr qirrT rrifl {@ efrr qrq at{T drlrql

rrrrT Tg et Tfr-q [irRr (rtl Fqg t efto t] d; (s ESR Eqg.

6.
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ORDER-IN-APPEAL

Two appeals have been filed by M/s. Parth Electronics, 146, Royal

Complex, Bhutkhana Chowk, Dhebar Road, Rajkot (hereinafter referred to as the

'appellantJ in terms of Section 128 of the Customs Act, 1962, challenging the

decision and Order - In - Original (hereinafter referred to as 'the impugned

orders) issued by the Additional Commissioner, Custom House, Mundra

(hereinafter referred to as the 'adjudicating authorityJ. The details of the Appeals

and impugned orders are under :-

Sr
No.

Appeal No.

1 Decision communicated vide letter dtd.
19 .O2.2024 issued by Assistant
Commissioner of Customs, Mundra

2 s / 49-286 / CUS / MUN I 2024-25 Order - In - Original No. MCH/ADC/

AKI 2l I 2024-25 dated 22.04.2024

2. Since the issued involved in the above mentioned appeals are related

to each other, both the appeals are taken up together for disposal. Facts of the

case, in brief, are that the appellant had liled Bill of Entry (hereinafter referred

to as 'BE) with the help of M/s. Unnati Cargo (hereinafter referred as 'CB'). The

goods were described as Torch Spare Parts reflector set size: 97mm & 1lomm

and Torch Spare Parts LED under the CTH 85139000 in their Bill of Entrv.

2.1 On Intelligence in respect of the said BE, iiled with the help of CB

and on perusal of the said BE data available on system, it was observed that BE

No.2499245 dated 19.09.2022was filed for clearance of goods viz. "Torch Spare

parts reflector set" under CTH 85139000 and the quantity is approximately 1.60

Lakhs in numbers. There was a reasonable doubt that mixed spare parts may

be available in the cargo mis-declared as Torch Spare parts reflector set.

2.2 On the basis of intelligence, inquiry was initiated. A letter dated

22.09.2022 was sent to the Deputy Commissioner (Docks Examination),

requesting to put the consignments which were covered under BE No.2499245

dated 19.09.2022 on hold for Special Intelligence & Investigations Branch (SIIB)

examination. Examination of goods was carried out on 23.09.2022, irt t}:e
presence of Shri Dilipsinh A. Chavda, Authorised Representative of CB. On

opening of the Container, it appeared that the goods were 'Torch Spare parts

Page 4 of 16
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Reflector Set' and 'Torch Spare parts LED' as declared in the said BE. Three

representative sar4ples (01 each type, as per the description of goods under BE)

were drawn from the consignment. The description ofgoods is shown hereunder

In Table-I below:-

Table-I

Sr. No Description of goods Ctn Total
Psc

Value
declared
(Rounded
in Rs.)

1 Torch Spare parts reflector
Set (97-4Smm)

t62 81648 33t917

Torch Spare parts reflector
Set (110-60mm)

J/J 208 77584 410015

3 Torch Spare parts LED 40 100 4000
575 812

2.3 However, on examination, the said imported goods i.e. 'Torch Spare

Parts Reflector Set' which were classified under CTH-85139OO0 as 'Torch Part'

(which attracts BCD @ 7.5% + IGST @ l8o/ol, appeared to be "LED Module with

Reflector" which were classifiable under CTH-85395100 (which attracts BCD

@2Oo/o + IGST @l2o/ol. Thus, an inquiry was extended against the Importer in

respect of mis-declaration of the said imported goods. Test Memos dated

O4.1O.2O22 alongwith samples were sent to The Joint Director, MSME Testing

Centre, Mumbai for the following query:

"Wh.ether the representatiue sample is Torch Spare part reflector set

or it is a LED module or LED Lamp or Bulb for torch or if something

else."

2.4 Importer vide its letter dated 06.10.2022 requested for provisional

assessment for BE No. 2499245 dated 19.09.2022 and also requested

cancellation of out of charge of the documents and clearing it provisionally with

test bond. The goods were allowed to release provisionally on the request of the

importer under provisional assessment.

rther, the Assessment GrouP requested to assess the said BE
(

p
I

o

r4
+.

was
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2.5 During the investigation, Importer fi1ed another BE No' 3022321

d.ated 25.10.2022 wit:n the help of CB for clearance of the similar goods' Goods

were examined in presence of shri Dilipsinh chavda, G-card holder of cB which

appeared to be same as per the earlier BE No. 2499245 dated 79.09 -2022.

Pcs/Ctn

504

2

182122
t63232 924054FJ
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provisionally vide this office letter dated 09. 1 1.2022 on request of the Importer.

2.6 The Assistant Director, MSME Testing Centre Mumbai submitted

their Report No. csc/ELl 166-168l12l2022-23 dated30.l2.2022.The result of

the test report reproduced hereunder in Table-ll as under :

Table-II

Sr.
No.

Test
conducted

Sample Description Test Results

1

Visual
Examination

Torch Spare Part
Reflector Set (110-60
mm)

Samples found Torch spare Part
reflector set with LED module

2

Visual
Examination

Torch Spare Part
Reflector Set (97-45 mm)

Samples found Torch spare Part
reflector set with LED module

3

Visual
Examination Torch Spare Part LED

Samples found LED itself, may be

used as Torch s are

2.7 On the basis of test results, it appeared that the appellant declared

their imported goods as "Torch Spare Parts Reflector Set" and classifred the same

under CTH 85139000. Whereas, the said goods found to be "Torch Spare Parts

Reflector Set with LED Module". It therefore appeared that the said goods were

required to be classified in that CTH only. Thus, it appeared that the appellant

failed to declare the subject goods properly and also failed to classify the same

correctiy. Further, it is settled position of la',v that the classification of goods is

required to be done on the part which has the essential and principal

characteristic.

2.8 On the basis of above, it appeared that the appellant had mis-

declared and mis-classilied the said imported goods. Therefore, a summons

dated 31 .O 1 .2023 was issued to the appellant for recording a Statement.

However, they did not appear. Hence, a Summons was issued again to the

appellant ofi 22.02.2023. ln response to Summons, appellant vide its letter dated

23.02.2023 requested to extend the appearance date till 22.03.2023 due to

medical emergency. A Summons was issued again to the appellant on

15.05.2023 for recording a Statement. Meanwhile the appellant filed various

other Bills of Entries for clearance of the same goods, the details of such BEs are

shown hereunder in Table-III below:

(1).

r]!

<4

part.
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Totrl

n llr.ofB[try No. & Dllr

92405Sp.rc lrru Rcll:('lot Sd Siz. 97mm. 'forch Sparc ParLr Rcflcctor S.l

I l0hnl. forclt S I'snr I-DD24992,t5 Drrqd 19.09.202:

r2e29t9Sirc Jrmm. Torch Spsr( Ptrls Ilcll.ulot Scl Sizc

h Sparc Ports Rc0cr:tor Sct

75.ltn. l'orch spnrc Psrts
orch Sp!ft ltrn$ llcll.r',{ :icr Sizc 97nur.'l'ott

LET)
,0ZL12l Dslcd 25. I 0.202?

t.lJn6?2lorrh Sprrc l'nrl! Rcnsctor s<1$para Prrt.a Rcocct,rr Stl Sizc 9?mm.

Sir\.55,r)r,l Tore..h l''ins Rcncclor Scl Sizc 75$rnlJ319833 DElcd 16.l 1.202?

r02(X44farls R.llc(l,r Sut Si7€ 9?nxn. li)rch Spsrc Purts Rcfllclor Srt

te 55 m3lLi sirndnt I:t)t. Sri Dccor'n
f, 571 061 D.!cd 02. I 2-!02:4

cl h Rct'lcclorPllrrs Scts 97rSi?< TorcRc0cItans Sp.rcrch Spar"
ModulcsLFI)Rc{l Sct s

-t5
orch )'irrl-tT55mm,5 192?0!5 tut d 27. t1.202?

grct! Sp!.E lans Rcfle!:k)r S.l Sizc 9?mnr. Torsl Spuc Pans

55.mr. Torch Sp.r( l'arts t(cflaltff Sci Size 68mnr. Torch Splrc Part$

Rcllcclor Sc(

Itc{lcclor Scl Sizc ?sn!tt. LEI) Modulc
6 44ri I ?59 D.t.d 02.01.20a1

lJ69640
on,h Spar( Pnns Rtllc(1.,r S$ Siu.9'7rtrr\ To^;h

Sizc 55mm, Torch SplE P!(r Ilcflcctor Scl Si:c ?5rnm, Rcchargcablc Torch
Snarc P.rB RcllE tor Stl

Sm'rll
569516? Du.d 27.041023

r 6009jjTorcl Sprrc lens Rcflccror Sct Sizc 97mm. Torch SP!r. Iat(s Rctlcrtot Sct

P is Rcflccior Scr Siz. 6llSir.55nrnr. Torclr5866713 Dorrd 09.05.2021

l4t5?4 5
Rcchirgc!blt Torch Big, HED Light Rcchtgcablc Tonch, Ton h Sperc Pan-r

Rcllsslor Srl Srr.9 97Eul9

Torch Spor. Prrts P.cfl.clo Scl Sirf, 97rnh. ToNh Sprrl Partr

i?,: 55mm, fo(ch Sprrc Pitrts Rcflcttor Sct Siz6 75mm, Torch Sp!rc Plrls
R.llcclor Scr

flcc(or Slr Si2! 6tmm.

152i5?9634921E D!t.d I 0.06.202J

orch Splt! nsrE Rrflrcor Srt Sizx 97nrm,1'otch Sp{tc P0rt!

55mrrq T<rrch Sparc Part6 Reflocto. Sd Sizc ti8mm, T$rch SPtrc Pofls

R40cc(or Sst

lc I orch Bi Led MqdulcrSct Sirr 75nrm,

t5690ll
orclr Sp$e Pons Rcflcctor Scr Siz. 9?mh. Torch Spnrl Prn RcflL'.1or Scl

i2c I lonun, forch Sp:rc PriA Rcl.clor Sc-l Slzc 55mm, Torch Spuc Ports

flcttor Set Sizc 75mm. Torch Ei
6569786 D8(cd 24.06J023

E
E
E
ll

E

E
E
E
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2.9 The misdeclaration and mis-classification of imported goods under CTH

85139000 instead of correct CTH 853951OO resulted in short payment /evasion

of duty of Rs. 17,52,149/- details of which are as per Table-IV below:-

da (
.o

16

+

+

Page 7 of 15

Table III

Coodr De.lrr.d

5 t1602

1

6092699 Datcd 2.1.05.2023

6228059 Doitd 01.06.2021 16901147
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5r N

nRr.)

Orrr Difl.tcotir
I Duty

CucBCI)

@7.S''t

I tcSTtd t 8
.,(,)

slvs

I 2,t99215 drt
.d 19.09.202
2

74 t 933 556,1t -r i6s rnn;66 2()57?6 rab3a7 )4639 16f92' t l r03

2 3022321 det
.d 25.1O"202
2

t27a66-i 3!t,ir,3A 255?33 3 7tr3 to
I

3 3:|19E33 drl
rd l6.l lrO2

l3{a672 Iol r50 tot t5 9 374C\5.1 J
S

2

357tO63 dtrt
d m.l2,2m
2

2 r 0457 1576,1 ::l7S 4 to$7 42Sl I 4 3Ul .52rO 92516 34 !47 Fir..t

5 392?035 dll
.d 27.12.?O2
2

i t20!a7 SJrOr ;r{o l J87{2 t9 7,c66 1424u9 I +241 r56365 3130I
5

r rs529 Ftnnl

6 1461759 d.t
a m.o2.202
3

157t572 I141175 r r{a8 2118146 30an3,l 30tlj3 33t36S 67332
2

2:la5l3 Fin.l

7 5t93367 &t
.d tl.U.7A2
3

r065 t 27 7988t i\t89 2O7S4O 2954 t4 213025 1r303 23390) 468t.3
o

1728t6 FI,)lrl

E 58667?3 &l
cn O9.OS 2U

i ftlo455 I 7

1t

3l t$+6 4 440;S 320let 320t9 3Sl S70 ?oJ?a
0

2s97SS

I W)699 d.r
cA 24"O5.r42
3

295r,t'{) 57119.r E1637 59013 5901 6.{?96 11971
0

47673
oal

lo .rza$Ott b!
.r' 2..Oi)m
J

t 6t0t4? t2ba fi t2r,tir 3294b? i6893? 3:!8r6Q 33t l7 J? t3 !O

710? s

?4329
6

174.Xt9 hori,rio
rl.l

,r 6a.,9r.gt dtl

in.lt 
P6,zez

t71657 24)7^ ,.2? 6305,r 8976S b4 ?3: 6a13 1a227
9

5111r
nd

t2 o!{r9ratd.t
d2afrtta
I

ti6lvt. tt l9g0 J' I iri, I't2sa$ 6t:t'l.,1o srlrtt 9[90 J1l3.\1 6rs?s
0

o nnl

Total: r 096!03t ?Et6r, 185(,4 204t.I40. 2$0!i36E 20919s{ h)cloE, ll00{06 46050
00

r?521.t9

l)ui' ur tst:

2.10 A Summons dated 24.07.2023 was issued again to the appellant to appear

on 01.08.2023. However, appellant submitted a letter dated 25.07.2023 as a

reply to summons and requested to grant some more time of 15-20 days approx.

and again vide letter dated 08.08.2023 submitted their clarification. In their

rep1y, they requested to consider the goods as parts of torch, classified under

CTH 85139000 and not agreed with the test report dated 30.72.2022 of t}:,e

MSME Testing Centre Mumbai (classihable under 8539510O).

2.11 On compietion of investigation , a Show Cause Notice was issued

vide F.No. GEN/ADJ/ADCl2051 12o23-Adjn., dated 30.IO.2023 whereby the

appeilant was called upon to Show Cause Notice as to why:

)'

76

\F
e
6

'i'.
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Table-IV
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(i) the declared classilication under CTH 85139000 for the goods 'Torch

Spare Parts Reflector Set' should not be rejected and re-classified

under CTH 853951O0 as 'Led Module with Torch Reflector Set';

(ii) the imported goods should not be conliscated under Section 111(m)

of the Customs Act, 1962 as the same were not declared and classified

properly and has not been assessed for the duty correctly as they were

declared as 'Torch Spare Parts Reflector Set' and were classified under

CTH 85139000, which found to be'Led Module with Torch Reflector

Set' where led module have specific CTH 85395 10O with different duty

and tax rate;

(iii) the total duty and taxes of Rs. 17,52,149l-(Rs.11,81,144/- under

Section 18 in respect ofBEs shown at Sr. No. 1, 2,3 and 8, 9, 1O and

11 and Rs.5,71,005 under Section 28 of t}re Customs Act, 1962 in

respect of BEs shown at Sr1. No.4, 5,6,7 and 12 of the Annexure-I

attached to the SCN) should not be demanded and recovered under

Section 18 and Section 28 of the Customs Act, 1962 and interest

should not be charged under Section 28AA of the Customs Act, 1962;

(iv)penalty should not be imposed upon them under Section 112 of the

Customs Act, 1962 for contravention of the provisions of law as

discussed above;

(v) penalty should not be imposed upon them under Section 117 of the

Customs Act, 1962;

(vi)the protest of the Importer for payment of duty should not be vacated

and the duty paid by them should not be treated as regular payment.

2.12 Following the principles of natural justice, opportunities of personal

hearing in the subject case were granted on 24.01.2024, 72.02.2024 ar.d

O9.O4.2O24 by the adjudicating authority. Shri Vikas Mehta, Consultant on

behalf of the appellant vide letter and email dated 12.O2.2024 requested for cross

examination of Assistant Director, MSME Testing Centre, Mumbai. However,

vide letter dtd. 79.02.2024, the Assistant Commissioner of Customs Mundra

informed the decision of the Additional Commissioner wherein their request for

cross examination was rejected. Being aggrieved with the said decision of the

l.

+

\u-?l -]
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Additional commissioner of customs, the appellant has filed the appeal

mentioned at Sr. No. 1 ofTable-l above.

2.14 consequently the adjudicating authority adjudicated the above

show cause notice vide the impugned order as under :-

(i) He rejected the description of goods declared as 'Torch Spare Parts

Reflector Set' and ordered to declare it as 'Led Moduie with Torch

Reflector Set' and further ordered to classify all the goods covered

under impugned BE's mentioned in Table-IV under CTH 85395100;

(ii) He ordered to re-assess BEs shown at St' No. 1, 2,3 and 8, 9, 10 and

11 of Table-IV under CTH 85395100 and ordered to pay the

differential Customs duty accordingly along with appiicable interest

at appropriate rate under Section 28AA ibid; He confirmed the

demand of differential Customs duty amounting to Rs' 5,71,005/- in

respect of BEs shown at Sr. No.4, 5, 6, 7 and 12 of the TableJV and

order the same to be recovered from them under Section 28(1) of the

Customs Act, 1962 along with applicable interest at appropriate rate

under Section 28AA ibid;

(iii)He ordered that the impugned BE mentioned in Table-IV having a

total assessable value of Rs. 1,09,55,039/- (Rupees One crore Nine

Lakh Fifty Five Thousand Thirty Nine Only), are liable for confiscation

under Section 111(m) of the Customs Act 1962. However, he gave an

option to re-deem the conliscated goods imported vide B/E No.

mentioned at Sr. No. l, 2, 3 and 8, 9, 10 and 11 having total

assessable of Rs. 72,79,795/-(Rs. Seventy TWo Lacs Seventy Nine

Thousand Seven Hundred Ninety Five) to the importer in lieu of

confiscation under provision of Section 125 of Customs Act, 1962 on

payment of Redemption Fine of Rs. 11,00,000/- (Rs. eleven Lakh

3,

+

.l
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2,l3Further,olog.o4.2o24,appellantsubmittedaletterstatingthat
they have filed an appeal before commissioner (Appeal) against the decision to

deny cross examination of Assistant Director, MSME Testing Centre, Mumbai

and further requested to keep the adjudication in abeyance' However, no other

defence submission or reply regarding show cause notice has been made by

either respondent or their authorized representative in a-ll 03 PH given to him.
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Only). He refrained from imposing redemption fine in respect of B/E

mentioned at Sr. 4, 5, 6,7 and 12 having total assessable value of Rs.

36,75,244/- (Thirty Six Lacs Seventy Five Thousand TWo Hundred

Forty Four) as goods were not physically availabie for confiscation.

(iv)He imposed a penalty of Rs. 1,00,000/- (Rs. One Lac Only) on the

appellant under Section 112(a)(ii) of the Customs Act, 1962:

(v) He imposed a penalty of Rs. 50,000/-(Rs. Fifty Thousand Only) on

appellant under Section 1 17 of the Customs Act, 1962;

Being aggrieved with the impugned orders, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.2 The appellant has submitted that that denial of cross-examination

tantamount to violation of the principles of natural justice, particularly, when

the entire case of department is based on the test reports issued by the said

expert. The Adjudicating Authority has failed to appreciate that the issue

involved is of technical nature inasmuch as the test report does not bring out

any reason for treating Torch Spare Parts and Reflector Set as LED module or

inclusive of LED module. Denial of cross-examination of the person who has

opined. !!r9 p"rt" as LED has denied the opportunity for the appellant to bring

ldn

l6
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(vi)He ordered for vacation of the protest of the appellant for payment of

duty and the duty paid by them shall be treated as regular payment.

3. SUBMISSIONS OF THEAPPELLANT:

3.1 The appellant has submitted that after issuance of the SCN, the

appellant under letter dated 12.02.2024 made a request to the Adjudicating

Authority to permit cross-examination of the Assistant Director, MSME Testing

Centre, Mumbai since his report was at variance with the understanding and

description of appellant. However, the Adjudicating Authority has taken a

decision not to permit cross-examination on the ground that it was sought

without indicating specific reason and the same will not bring out any new facts.

In other words, the Adjudicating Authority who is himself not a technical expert

has pre-judged the outcome of cross-examination without appreciating that

there is an underlying technical dispute regarding description of item as duly

acknowledged in para 3.1O of the SCN.

',

ii;

I
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out the difference between the two and to establish the correctness of description

and classification declared in the bills of entry filed by them. Therefore, in this

case, cross-examination is imperative to meet the ends of justice'

3.3 The appellant has submitted that the Adjudicating Authority has

erred in prejudging cross-examination ofan expert by asserting that nothing new

will emerge out of the same notwithstanding the fact that entire case is based on

opinion of the said expert and by denying the cross-examination of the expert,

the Adjudicating Authority has already manifested his bias and prejudice against

the appellant. On this ground also, the impugned decision is not tenable in the

eyes of law and the same is liable to be quashed and set aside.

PERSONAL HEARING:

It is observed that appeal at Sr. No. 2 above has been liled after a delay of 2 days

beyond the normal period of 60 days, as stipulated under Section 128(1) of the

Customs Act, 1962.In their application for condonation of delay , the appellant

has submitted that the delay has occurred as there was some delay in forwarding

Sr
No.

Appeal No. Date of
communication
of order
appealed
against

Date of filing
of appeal

Delay
any

if

1 s / 49 -237 / CUS / MUN / 2023-24 22.O2.2024 08.o3.2024 No delay

s / 49-86 I CUS / MUN / 2024-25 30.o4.2024 ot.o7.2024 2 days
delay
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4. Personal hearing was granted to the Appellant on 2O.O5.2O25

following the principles of natural justice wherein shri vikas Mehta, consultant,

appeared on behalf ol the Appellant. He reiterated the submissions made in the

appeal memorandum.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned orders issued

by the Additional Commissioner, Customs House, Mundra and the defense put

forth by the appellant in their appeals. The Appellant has filed the appeal as per

the details shown below

2
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the papers required for drafting the appeal by the counsel. It is further submitted

that it was purely unintentional and has requested to condone the delay of 2

days. The delay upto 30 days in filing of appeal beyond the time limit of 60 days

is condonable as stipulated under Section 128(1) of the Customs Act, 1962.

Therefore, in the interest ofjustice, I take a lenient view and allow the appeal

filed by the Appellant as admitted by condoning the delay of 2 days in liling

appeal under the proviso to the Section 128(1) of the Customs Act, 1962. The

appellant has submitted a copy of the challan No. 2ll} dtd

towards payment of applicable pre-deposit of Rs. 42,826/-. As the appeal has

been Iiled with the mandatory pre-deposit as per Section 129E of the said Act, it

being taken up for disposal.

5. I On going through the material on record, I find that following issues

required to be decided in the present appeals:

(i) Whether the denial of cross-examination of the expert whose report

formed the sole basis of the SCN and impugned order constitutes a

violation of the principles of natural justice.

(ii) Whether the impugned order, passed despite a pending appeal on

the denial of cross-examination, is legally sustainable.

(iii) Whether the re-classification, demand of duty, confiscation, and

penalties are justified in the absence of a fair opportunity for the

Appellant to rebut the expert's opinion.

5.2 The entire case of the department for re-classification, demand of

duty, confiscation, and penalties hinges upon the test report issued by the

Assistant Director, MSME Testing Centre, Mumbai. It is a well-settled principle

of natural justice that if any document or statement is relied upon by the

adjudicating authority to the detriment of a party, the maker of that document

or statement must be offered for cross-examination. This right is crucial to test

the veracity, accuracy, and completeness of the evidence.

5.3 The Hon'ble Supreme Court in the landmark case of Andaman

Timber Industries Ltd. vs. Commissioner of C.Ex., Kolkata-Il, 2015 (324) E.L.T.

641 (S.C.), unequivocally held that if the Revenue wants to rely upon the

statements of witnesses, then those witnesses must be offered for cross-

ai,

,l
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examination. Although this case specifically dealt with statements, the principle

extends to expert reports which are relied upon as evidence' The denial of cross-

examination of an expert, especially when the dispute is of a technical nature

and the expert's opinion is central to the allegations, directly violates the

principles of audi alteram partem (hear the other side).

5.4 The adjudicating authority's reasoning for denying cross-

examination, i.e., that it was sought "without indicating specific reason" and that

"the same will not bring out any new facts," is untenabie. The Appellant clearly

stated that the test report was "at variance with the understanding and

description of appellant" and that the "issue is of technical nature and cross-

examination is necessary to bring out the justification, if any, on the part of

expert in identifying the part of torch as LED module." This constitutes a specific

reason. Moreover, an adjudicating authority, who is not a technical expert,

cannot pre-judge the outcome of a cross-examination. The purpose of cross-

examination is precisely to clarify technical ambiguities, expose potential flaws

in the expert's reasoning, or bring out facts that may not be apparent from the

report alone. By pre-judging, the adjudicating authority has effectively denied

the Appellant a fair opportunity to defend their case on merits. This amounts to

a manifest bias and prejudice against the Appellant, as argued.

5.5 It is also noted that the adjudicating authority proceeded to pass the

impugned Order-in-Original even when the Appeliant had hled an appeai before

this very appellate authority against the denial of cross-examination. While

Section 28(91(al of the Customs Act, 1962, allows for keeping a case in abeyance

if an appeal in a similar matter is pending before the Appellate Tribunal, High

Court, or Supreme Court, the spirit of naturai justice dictates that a crucial

procedural aspect like cross-examination should be settled before fina1

adjudication, especially when it is the sole basis of the case' Passing the order

without awaiting the outcome of the appeal on cross-examination is a procedural

lapse that further compounds the violation of natural justice.

..l\

,$
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5.6 The adjudicating authority's contention that "Hon'ble Tribunal in

various cases has also upheld order for rejection ofcross examination passed by

the adjudicating authority in such circumstances" is a general statement witfo",rj

specific citations. Without concrete case Iaw, this contention cannot 'be .

sustained, especially when contrasted with the numerous judgments



OIA No. MUN-CUSTM-000-APP-104 to 105-25-26

emphasizing the fundamental right to cross-examination where evidence is relied

upon. The circumstances of each case are crucial, and in a technical

classification dispute relying solely on an expert's opinion, the right to cross-

examine that expert is paramount.

6. In view of the detailed discussions and frndings above, I hold that

the impugned Order-in-Original is vitiated by the denial of the Appellant's

fundamental right to cross.examination of the expert whose report was relied

upon. This constitutes a clear violation of the principles of natural justice.

Therefore, the impugned order cannot be sustained and must be set aside, and

the matter remanded for de novo adjudication with specific directions as above.

In this regard, I also rely upon the judgment of Hon'lcle High Court of Gujarat

in case of Medico Labs - 2OO4 (173) ELT 1 17 (Guj.), judgment of Hon'ble Bombay

High Court in case of Ganesh Benzoplast Ltd. l2O2O (37 41 E.L.T. 552 (Bom.)l and

judgments of Hon'lcle Tribunals in case of Prem Steels P. Ltd. [2O12-TIOL-1317-

CESTAT-DELI and the case of Hawkins Cookers Ltd. l2OI2 (284) E.L.T. 677(Tri.

- Del)] wherein it was held that Commissioner (Appeais) has power to remand

the case under Section-35A(3) of the Central Excise Act, 1944 and Section-

128A(3) of the Customs Act, 1962.

7. In view of the above findings and in exercise of the powers conferred

under Section 128A of the Customs Act, 1962,

(i) I hereby set aside the Order-in-Original No. MCH/ADC/AKI21 12024-

25 dated 22.04.2024

i) I remand the matter to the adjudicating authorit5r for de novo

adjudication with the specific direction to al1ow the Appellant to

cross-examine the Assistant Director, MSME Testing Centre,

Mumbai, whose test report has been relied upon in the Show Cause
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5.7 Given the fundamental violation of the principles of natural justice

due to the denial of cross-examination ofthe expert whose report is the sole basis

for the re-classification and consequential demands, the impugned order cannot

be sustained. The matter requires a fresh adjudication after providing the

Appellant a full and fair opportunity to cross-examine the expert. This will ensure

that the final decision is based on a thorough and tested examination of the

technical aspects of the goods.
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Notice.

(iii) The adjudicating authority shall thereafter pass a fresh speaking

order after considering all submissions, including those arising from

the cross-examination, in accordance with law and principles of

natural justice.

(iv)The appeal filed by the appellant against the order of rejection of

request for cross examination is clubbed with the appeal against the

impugned OIO and disposed together as above.

8. Both the appeals filed by the appellant viz. Mls. Parth Electronics are

disposed of in above terms.
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Customs, Ahmedabad
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F. No. S/4e-237lCUS/MUN 12023-24

F. No. 5/49-86/cus/MUN/2O24-2s

By Registered post A.D/E-Mail

To,

M/s. Parth Electronics

146, Royal Complex,

Bhutkhana Chowk,

Dhebar Road, Rajkot- 360 002.

Coov

r/
to:

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,

Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.

The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.
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