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1962 (1) ({rn TIIiT4I

{s o{rt{r i r{qi d 3{rEa {6qg oIil d + Eq.yre{r o1 crft qff drtq i s n-&i t.irt orq{ sffir+ig-fi sPfi
(8{r}6{ riqilE, ft? ri:rcq, f{rqg ftrrr{D drd qnf, T{ ft;d ol gT$tfur sfi+dfi trt(a o-r q-ot t

any goods loaded in a conveyance for importation into lndia, but which are not unloaded at their place of destination in lndia

or so much of the quantity of such goods as has not been unloaded at any such destination if goods unloaded at such

destinatron are short of the qLlantity required to be unloaded at that destination.

1962 3{tqlq X 
'IT

ETg rK d-6d{@

q;I vryil qrFq rqdF{"lT s{I gRI

Frsftfrrd oFrqrd drn A+ 
"rBq

girc.1870 {E q.6 rrq 3I{TIR {q K6 IIiIRI

+l qrqrcq {to,Eoe orn d-qrorBq.

4 cop es of this order, bear 19 Co!d Fee Stamp of paise fifty oniy in one copy as prescribed underSchedule T

Court Fee Act. I870

The duplicate copy of the T R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or Rs.1,OOO/- (Rupees

one thousand on y) as the case may be, under the Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems

be ng the fee prescribed in rhe Customs Act, I962 (as amended) for filing a Revision Application. lf the amount of duty and

interest demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than one lakh rupees,

the fee is Rs.l000/ .

(b)

gr(

3

(b)

(d)

{6 qfA rn qfr &' ffi gqfu # ftq {F n ff qrfl effi ilq q-6 ffiffi rrqT f,

] This copy ls granted free of cost for the private use of the person to whom it is issued

tJnde. Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of cases, any person

aggrieved by this order can prefer a Revision Application to The Additional Secretary/oint Secretary (Revision Application),

Ministry of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the date of communication

of the order

Frsftfud qER-d J{rt{rZorder retartng to

(o( ti-q b Fq fr s{rqrft-d at{ {rd.

(a)

(E{ rara t snqm rri fu Gffi qrd{ i qrdr qqT ffin l{r.d frffi rrtrq Fnq qrffi
rflt qri b ftq 3{ffard crd sdtt n qr| q{ qI sq rr<q en< q{ B- tt rrS qrd ol cgr C adftrd crd tq'ff d.

;I qq qrd qI g{ rrdq RIH qt

(c) Payment of drawback as provided ln Chapter X of Custorns Act, 1962 and the rules made thereunder

(6)

(rd)

4 copies of the Order-in-Or ginal, in addition to relevant documents, if any

0r)

ei{ ftBs rd }. eft{ t' crtft+ srr,n t t r. zooz-Cs'qq d s1 qr4qr $.1ooo/- f{<qq qo EErrt cr, ), +ffr rft crc-6r d, *
wq fut $ron fr qqrFro con fl.sm.s qff d cftqi. qft {o, cirn rrql qrq, ernqr rrqr es ot rrft si-{ FqS \'o,
ero qr rF$6cd d(Sutsfr svir.zoot- olkqft\romrrS sdYrdd ptsesqilo.roool-

ET[{ ED-g,1962 (qql SriI
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l{rtl 129

4

afy goods imponed on baggage

The revision application should be in such form and shall be verified in such manner as may be specified in the relevant rules

and should be accompanied by:

,]
4

(a)

frqe eEntE] s' 3rdrEr nrr{ {f, s{ricr o14 qftqi, qfe d

(.) 4 copies of the Application for Revision.

(q)
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ln respect of cases other than these mentioned under rtem 2 above, any person aggr eved by thrs order can frle an appea

underSectionl29A(T)oftheCustomsAct, l962informCA 3 before the Customs Exc se and Serv ce Tax Appe LaIe

Trlbunal at the fol owing address :

Customs, Excise & Servi<e Tax Appellate Tribunal, West

zonal Bench

Under Section 129 A (6) of the Customs Act 1962 an appeal under Sect on 1 29 A ('l) of the Customs Act, 1 962 shall be

accompanied bY a fee of -

s-dr Er{I qrrn rrqt {F qlq .{T drTTqT rFIT it afq dRq

6'qq qr sss.F-c d a cf 6qR tqq

whe.e the amount of duty and interest demanded and penalty levred by any of{icer of C!stoms in the case to which the

appeal relates is five lakh rupees or less, one thousand rupees;

q6r ERT Crfl rr{n {w 6qtq drfl drlrql q.tT <E {6q dfG{

Fqs i .rf kr d ARt{ rqt qsrs cRs * srRro q d A; ci" 6sR tqq

where the amount of duty and interest demanded and penalty levied by any officer of Customs rn the case to whrch the

appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand rupees ,

f,dl Er{rqrrymII{@ qM iBfi drrqt qqt ?3 rfqrqrtr
ffq sqq i sfto d d; es f-En {Irq.

where the amount of duty and interest demanded and penalty levied by any officer of Customs rn the case to which the

appeal relates is more than fifty lakh rupees, ten thousand rupees

{s ,l!{IO %]0 stdl q{, cr6l{6qr{@w(B
fii qt qoi Sro es FfdR q a ;{fid {ut qrwT 

I

SFI gRr 129 G) {rqH <nr{ (r- (6) qI

oi$rRi+Brsy
6 srq EqrI qrq qT o.rgwrftffirdiurB<.

ftffiorqsfrs{ 5 ftq ftq rrq 3rfi-d: - srtro (qt 3{ffd qr 3{rkr q161vgr+{-< &'fuv Ercr sir}ar

Under section 129 (a) of the sa d Act, every application made before the Appe late Tr blrna

(a) ln an appeal for grant of stay or for rectlficat on of m stake or for any other purpose or

(b) for restoration of an appeal or an appiicatlon shall be accompanled by a fee of five Hundred rupees

q rs ar zt o 3tdl\

@fu"4{ t qfr oti qft rs cntq * snild Fd{s 6rdr d d d

*mgto +ftftae r so2 a1 Errr 12s q (1) t' ortft< pi{ S.s.-s i Sqruo, ar*q cisrE 1w clk *qr or vfi-o

,ylY{-{urtscffffifud qA q{ t:{frEqtr {6at

@, ;rfrq rer Eo a i-o rt ofrRr vlu-orq,
qlfiA-frcfi-d

5

2nd Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

gd srgr{dr,

srEqdqK-3800r6

l]iFI,

3{ qruqr{r 129 q (1), 1962 ur{I129 q (6)

ffifuaEw*iot6qarRl

(a)

C€{)

{b)

- gr)

F)

(d) An appeal againsl this order shall lie before the Tribunal on payment of 10% of the dLrty demanded where

penalty are in dispute, or penalty, where penalty alone ls in dispute

duty or duty and

6.
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M/s. Anupam Embroidery, Plot No.: 43, Khatodara lnd. Co-Op. Service

Society, B/H Sub Jail, Khatodara, Sural 395 002 (hereinafter referred to as "the

Appellant") have filed the present appeal against the Order-ln-Original No.:

196/AR/ADC/ICD-SACHIN/SRT12024-25, dated 22.10.2024 (herein after referred to as

"the impugned order") passed by the Additional Commissioner, Customs, Surat (herein

after referred to as "the "ad.iudicating authority").

Sr

No

Bill of Entry No. &
date

Number of
machinery cleared

96'13593 dated
18.06.2015

2. 9613604 dated
18 06 2015

As per para 5.10 of Handbook of Procedure, 10Yo enhancement in CIF value of cltr

saved amount is admissible

02

trql

2.1 Against the said EPCG Licence No.5230017028, dated 1'1 .06.2015, the -

Appellant had executed a Bond dated 17.06.2015 before the Deputy/Assistant

Commissioner of Customs, ICD - Sachin, Surat for an amount of Rs. 29,00,000/- backed

by a Bank Guarantee No.6246BGFD001416, dated 12.06.2015 for Rs. "1,70,000/- issued

by the ICICI Bank , Ring Road Branch, Surat. They had undertaken to fulfilll the export

obligation as specified in the Notification and the licence.

Duty saved /
available as
per EPCG

Licence
(ln Rs.)

Total Duty
Foregone /
Debited at
the time of
clearance

(ln Rs.)

Bank
Guarantee

Amount
(ln Rs.)

2,96,769-

2,81,150t-

3 9689289 dated
25 06 2015

03

10,23,719t-

4,51 ,564t-

TOTAL 07 Sets 10,23,719t- 10,29,483t-

1,70,000/-

Page 4 of 15

Order-ln-Appeal

2. Facts of the case, in brief, are that the Appellant had imported Capital

Goods machinery, i.e,, 07 sets of Computerized Embroidery Machine under EPCG

Licence No. 5230017028, dated 11.06.2015 by saving Customs Duty amount of Rs.

10,23,7191- (Actual Duty Utilization of Rs. 10,29,483A) under the cover of the below

mentioned Bills of Entry at Zero rate of duty by availing the benefit of exemption available

under Notification No. 16/201S-Cus., dated 01 .04.2015. Thedetailsof importareasper

Table - I below:

TABLE.I

1

2.2 The said machinery, i.e., 07 sets of Computerized Embroidery Machine

imported underthe aforesaid EPCG Licencewere installed at 1 M/s. Anupam Embroidery,

02

/,
/$
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Plot No.: 43, Khatodara lnd. Co-Op. Service Society, B/H Sub Jail, Khatodara, Surat- 395

002 as per the lnstallation Certificate dated 12.12.2015 issued by the Chartered Engineer,

Dr. P.J.Gandhi , Surat, certifying the receipt of the goods imported and its installation

2.3 As per the conditions of Notification No. 16/201S-Cus., dated 01.04 2015,

the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Six

times the duty saved on the goods imported as specified on the Licence and

Authorization, within a period of Six years from the date of issuance of EPCG Licence. ln

the instant case, the said EPCG Licence was issued to the Appellant on 11.06 2015 and

accordingly, they were required to fulfilll export obligation by 10.06.2021, i.e., within a

period of Six years from the date of issuance of Licence or Authorization and submit the

Export Obligation Discharge Certificate (EODC) issued by the Regional DGFT Authority

before the jurisdictional Customs authorities.

2.4 A letter F. No. ICD-SACHIN/Misc./01/2022'23, dated 13.0'1 .2023 was

issued to the Appellant requesting them to submit the copy of EODC or any extension

issued by the Regional Authority, DGFT, Surat for fulfillment of export obligation.

However, the Appellant had not responded to the above correspondence.

2.5 Since, no response was received from the Appellant, a letter dated

27.02.2023 was written to the Foreign Trade Development Officer, DGFT, Surat

requesting to inform whether the EODC had been issued or any extension granted to the

...."-"--=.$ppellant or any documents showing the fulfillment of the export obligation have been

'-.^:.;:qe'&.lved by their office against the aforesaid EPCG Licence No. 5230017028, dated

'' 11106.2015. ln response, the Assistant Director, Directorate General of Foreign Trade,

Srfrat:vide letter F. No. EPCG/MIs .l2O2O-21 ,dated28.O2.2023 informed that the Appellant

niA. not submitted any documents to them against fulfilment of export obligation.

2.6 ln view of the above, it appeared that the Appellant had failed to fulfilll the

export obligation as specified in the Licence and did not comply with the mandalory

condition of the Notification No. 16/201S-Cus., dated 01.04.2015, the condition of EPCG

Licence and also the conditions of the Bond executed and furnished by them The

Appellant neither produced the EoDC issued by the DGFT, Surat nor could produce any

documents showing extension granted to them for fulfillment of export obligation.

Therefore, the Appellant was liable to pay Customs Duty not paid (i.e. saved) by them

amounting to Rs. 10,29,483/- at the time of import / clearance along with interest at the

applicable rate, in terms of conditions of the said Notification read with condition of the

PaBe 5 of 15
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2.7 Accordingly, a Show Cause Notice under F. No. Vlll/6-732/lCD-

Sachin/2015-16 dated 01.05.2024 was issued to the Appellant, proposing as to why:

i. The benefit of Zero raleof duty for EPCG Scheme under the said Notification on

the imported Computerized Embroidery Machine imported in the name of the

appellant should not be denied;

ii. Customs Duty amounting to Rs. 10,29,483/- being the duty foregone at the time of

import under EPCG Licence should not be demanded and recovered from them

along with interest in terms of the said Notification as amended, read with the

conditions of Bond executed and furnished by them in terms of Section 143 of the

Customs Act, 1962 by enforcing the terms of the said Bond. Further, why the said

Bank Guarantee backed against the Bond, should not be appropriated and

adjusted towards the duty liability as mentioned above;

iii. The imported Capital goods should not be held liable for confiscation under Section

111 (o) of the Customs Act, 1962 read with the conditions of Bond executed in

terms of Section '143 of the Customs Act, 1962 read with said Customs Notification

as amended from time to time;

iv. Penalty should not be imposed under Section 112 (a) and Section '117 of the

Customs Act, 1962; .,,1'l

1',"1',
2.8 The Adjudicating Authority, vide the impugned order, has passeA 6fr6rias

detailed below: \i''1 r
', '\
\:,' ',,

i. He disallowed the benefit of zero rate of duty for EPCG Scheme under the said-'

Notification for subject import of said goods vide subject Bills of Entry;

ii. He confirmed the demand of Customs Duty amounting to Rs. 10,29,483/- being

the duty foregone at the time of import of Capital Goods under EPCG Licence in

terms of the said Notification as amended, read with the conditions of Bond

executed along with interest and ordered the same to be recovered in terms of

Section 143 of the Customs Act, 1962 by enforcing the terms of the above

mentioned Bond;

Page 5 of 15

Bond executed by them read with Section 143 of the Customs Act, '1962. Further, said -
the Bank Guarantee issued by the ICICI Bank, Surat and furnished by them against the

aforesaid EPCG Licence appeared liable to be encashed and deposited in the

Government Exchequer.
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He ordered to appropriate the amount of Rs. 1,70,000/- by encashment of the said

Bank Guarantee issued by the lClCl Bank, Ring Road Branch, Surat submitted by

the Appellant and ordered to adjust the said amount against the duty liability

confirmed at (il) above;

He confiscated the subject imported Capital goods imported by the Appellant under

Section 1 1 1 (o) of the Customs Act, 1962 read with the conditions of Bond

executed in terms of Section 143 of the Customs Act, 1962 read with the said

Customs Notification. However, he gave an option to redeem the said goods on

payment of redemption fine of Rs. 21 ,98,2931- under Section 125 (i) of the

Customs Act, 1962;

He imposed penalty of Rs. 1,02,9481- upon the Appellant under Section 1 12 (a) (ii)

of the Customs Act, 1962;

He imposed penalty of Rs. 1,00,000/- upon the Appellant under Section 1 17 of the

Customs Act, 1962;

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the Appellant have filed the present appeal on 21.01 .2025. The Appellant have,

inter-alia, raised various contentions and filed detailed submissions as given below in

support of their claims:

O We have fulfilled the conditions of Notification No. 16/201S-Cus dated

01 .04.2015 read with Foreign Trade Policy

As mentioned in Para 4 of the impugned OlO, in terms of the conditions of

Notification No. 16/2015-Cus dated 01 .04.201 5, we were required to fulfill the exporl

... obligation on FOB basis equivalent to Six times of the duty saved on the goods

" _",impoded as specified on the license or authorization. Further, as mentioned in para

' . 15 of the impugned OlO, the conioint reading of para 5.01 of Foreign Trade Policy

' ' ,(2015-20), para 5.13 of Handbook of Procedure (2015-20) and Para 2(5) ot
. .1 Notification No. 16/201S-Cus dated 01 .04.201 5 makes it explicitly clear that we were

bound to futfill the stiputated export obligation within six years unless extended by

the competent authority and that the 50% of exporl obligation was to be completed

in the first block, le within four years and remaining 50/o export obligation was to be

completed by six years from the date of issuance of license or authorization.

ln this regard, it is to submit that in our case, the date of lssuance of EPCtz

/lcense No 5230017028 is 11.06.2015. Further, the duty saved under goods

impofted by us as specified on the licence was Rs. 10,29,483/- Thus, we were

required to expott goods amounting to Rs. 61 ,76,898/- (total export obligation) within

six years of 11.06.2015 i.e on or before 10.06.2021 out of which goods amounting

Page 7 of 15
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to Rs. 30,88,449/- (50% of export obtigation) was required to be expofied within 4 -
years of 11.06.2015 ie on or before 10.06.2019 and remaining goods amounting to

Rs. 30.88,449/ (50% of remaining export obligation) was required to be expofted

within 6 years of 11.06.2015 ie on or before 10.06.2021 ln this context, we would

like to submit that we have expofted goods amounting to Rs. 77,59,864/- within 2.5

years only and thus completed the total expotT obligation (in excess) well before the

time limit of 4 years and 6 years. We are providing herewith the copy of ANF-58
(Application Form for Redemption of EPCG Authoization) Surat (copy enclosed as

Annexure-Vll) alongwith copies of (1) Statement of Bank realization, (ii) Exporl cum

Tax lnvoice & (iii) Shipping Bill for Expoft in this regard from which it can be observed

that we have expofted goods amounting to Rs. 77.59.864lwithin 2.5 years only and

thus completed the total export obligation

ln view of above, it is quite evident that we have fulfilled the conditions of Notification

No. 16/201 S-Cus dated 01 .04.201 5 read with Foreign Trade Policy

As dlscussed ln para 8.3 above, though we had fulfilled all the conditions of

Notification No 16/201S-Cus dated 01.04.2015, we could not inform the same to

the Customs authonty because my father, Shi Binod Kumar Murarka who was

looking after all Govemment related work including Customs connected work was

not keeping well since last few years and he ultimately died on 15-09-2023 (copy of

death ceftificate as Annexure-lV). Since the death of my father, my mother also

started remaining ill. This was a/so the reason why we could not give reply to letter

dated 13-01-2023 as mentioned in para 5 of the Shor,v cause notice. As we copld

not timely intimate the Customs department regarding fulfilment of all the cond'tions

of Notification No. 16/201S-Cus dated 01 .04.2015, hence, a show causeltolice

bearing F. No. Vltl/6-732/lCD-sachin/2015-16 dated 01-05-2024 was rssued,py.the

Additional Commissioner, Customs, Surat. Fufther, as discussed in para 8.4 above,

as no reply was submitted by us to the show cause notice, hence, the show cause

notice was decided ex-pafte against us and Order-ln-Oiginal number 196/AR/|CD-

SACHIN/SRT/2024-25 dated 22.10.2024 was passed by the Additional

Commissioner. Customs, Surat. Thus, the issuance of Show Cause notice to us and

further issuance of Order agarnsf us was due to the reason that we could not timely

intimate the Custonrs depaiment regarding fulfilment of all the conditions of
Notification No. 16/201S-Cus dated 01.04.2015 by us which islusf a procedural

lapse. There are catena of judgments in which it is held that no demand of duty

and/or penalty should be held in case of procedural lapse

(iii) There is no /oss of revenue to the Government Exchequer

Page 8 of 15

(ii) We could not timely intimate the Customs department regarding

fulfilment of all the conditions of Notification No. 1 6/2011-Cus dated

01.04.2015 by us which is yusf a procedural lapse.
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We have exported goods amountlng to Rs. 77,59,864/- wthin 2.5 years of

EPCG license No 5230017028 is 11.06.2015 only and thus completed the total

expott obtigation (in excess) well before the time limit of 4 years and 6 years. We

have already provided the copy of ANF-58 (Application Form for Redemption of

EPCG Authorization) Surat (copy enclosed as Annexure-Vll) alongwith copies of (1)

Statement of Bank realization, (ii) Export cum Tax lnvoice & (iii) Shipping Bill for

Expoi in this regard from which it can be observed that we have exported goods

amounting to Rs. 77,59,864/-within 2.5 years only and thus completed the total

export obfigation. Thus, there is no loss of revenue to the Government exchequer.

There are catena of judgments in which it is held that no demand of duty and/or

penalty shoutd be should be held where there is no /oss of revenue to the

Govemment Exchequer

(lV) We have made application to DGFT for EODC

We have atready made apptication to DGFT for getting EODC on 03-01'

2025 which is pending at the end of DGFT The copy of Application No-

ARNEPCGCLSREO6717643AM25 in this regard is enclosed herewith as

Annexure-Vlll

10. ln view of the submlsslons given in para 9 above, it is quite evident that we

have fulfitled all the conditions of Notification No. 16/201S-Cus dated 01 04.2015

read with Foreign Trade Policy and have expofted goods amounlrng to Rs.

77,59,864/- within 2.5 years only and thus completed the total export obligation (in

excess,) well before the time limit of 4 years and 6 years. Fufther, we could not timely

intimate the customs department regarding f ulfilment of all the conditions of

Notification No. 16/201 S-Cus dated 01 .04.201 5 due to the reasons as drscussed
| ' .Above which is just a procedural lapse. Also, there is no /oss of revenue to the

',Government Exchequer. Moreover, we have also made application to DGFT for

EQDC which is pending at the end of DGFT-

'' ln view of above, there is no question of disallowing the zero rate of duty for

EPCG Scheme under Notification No.16/201 5-Cus dated 01 .04.201 5 on the subject

Machines imported by us as mentioned in para 24 (i) of the olo. Further,

confirmation demand of customs Duty amounting to Rs.10,29,483/- along with

interest as mentioned in para 24 (ii) and (v) of the olo rs a/so oui of place. Also,

appropriation of the amount of Rs.1,70,000/ bv encashment of the Bank Guarantee

No.6246BGFDOO1416 dated 12.06.2015for Rs. 1,70,000/-as mentioned in para 24

(iii) of olo is completety uniustifiable. Moreover, question of redemption fine of Rs.

21 ,g8,293/-as mentioned in para 24 (iv) of the o/o does not at all arise. Likewise,

imposition of penalty amounting to Rs. 1,02,948/- and Rs. 1 ,00,000/- as mentioned

in para 24 (vi) and (vii) respectively of OIO is completely uncalled for'

11. Prayer from the appeltant that in terms of the Grounds of Appeal, as catalogued

Page 9 of 15
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hereinabove, it is manifestly ctear that the impugned Order of the Respondent, is
liable to be set aslde and the prayers of Appellants, may please be taken
accordingly, in respect thereof. The Appellants, pray for a Personal Hearing, under
well-settled principles of audi alteram paftem, before this appeal, is disposed off, by
the Honourable Appellate Authority. The Appellants, crave Your Honour's leave, in
respect of the Submissions, aforementioned for adding thereto or deleting there
from any matter or for making any amendments or alterations therein or for making
any clarification or for adducing fufther evidences, rn respect thereof and for
presenting further documents, in connection therewith, if, so required and advised

3.1 In addition to above submission, the appellant vide letter dt. 16.12.2025

submitted orders of the higher appellate authority (i) The Hon'ble High Court at Madras

in the case between Ramsays Corporation Private Limited versus The Commissioner of

Customs, Chennai (ii) The Mumbai Tribunal in the case between M/S Apex lnternational

Versus Commissioner of Customs (NS-|V). The appellant requested to take on record

and set aside the order.

4. Personal hearing in the matterwas held on 18.12.2025 in virtual mode. Shri

Manish Barot, GST Consultant, appeared for hearing on behalf of the Appellant. He

reiterated the submissions made in the appeal memorandum. Additional submission

akeady submitted vide letter dt. 16.12.2025, contents are produced above at para no.

JI

5. Before going into the merits of the case, it is observed that the appellqrl-! 
--.--

has submitted a copy of TR 6 Challan BBI2O24-25 dt. 15.01 .2025 towards paymdnl::Of 
.

pre-deposit of Rs. 77 ,2111 calculated @7 5% of the duty amount Rs. 10,29,4831- under

the provisions of Section 129E of the Customs Act, 1962. I I

5.2 lt is observed that the one set of Appeal memorandum and related appeal

papers received from the appellant fonararded to the adjudicating authority i.e the

Additional commissioner, customs, Division-surat vide letter dt. 2s.03.202sto have their

comments on the aspects of the date of receipt of the order by the appellant, para wise

commnets on the grounds of appeals raised by the appellant etc. However, no reply

thereof has been received.

It is observed in the pslrn No. C.A.-1, the appellant has shown the date of6
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communication of the impugned order daled 22.10.2024, as 22.10.2024. Whereas, the

appeal has been received in this office on 21.01.2025. Thus, this appeal has been filed

after a delay of 31 days beyond the normal period of 60 days, as prescribed for filing

appeal under Section 128(1) of the Customs Act, 1962. The details of the date of

communication of the impugned order and filing of the present appeal as per appeal

memorandum are as under:-

No. of

days

delayed

in filing

Appeal

6.

21.01.2025 91

6.1 lt is observed that the appellant has applied for condonation of delay in filing

of appeal vide her request letter dated 13.01.2025. The points submitted for condonation

of delays are mentioned as under:

" Before submitting the application for condonation of delay. I Abha Agrawal

daughter of lJsha Murarka, propietor of M/s. Anupam Embroidery. Plot No. 43.

Khatodara lnd. Co-Op Service Soci., Bh. Sub Jail, Khatodara, Sural 395002 would

like to submit that as my mother is not keeping well, hence she has given me

'. 
: . 

General Power of Attorney to appear for and represent on behalf of her firm before

indirect tax depaftment / all government deparlment and accordingly I ant filing

Bpptication for condonation of delay on behalf of my mother Usha Murarka (Copy of

' 
General Power of Attomey enclosed herewith as Annexure-lA)-

2. An Order-ln-Originat number 196/AR/|CD-SACHIN/SRT/2024'25 dated

22.10.2024 has been passed by the Additional Commissioner, Customs, Surat

against us ie. Anupam Embroidery. Plot No. 43, Khatodara lnd Co-Op Servlce Soc.

Bh Sub Jait, Khatodara, Suraf-395 002. As we are not having any proof of receipt

of said OIO hence, we are considering the date of receipt of OIO as 22. 10.2024

only. Now, as per section 128(1) of Cusfoms Aci 1962 we were required to file

appeal to the Commissioner (Appeals) within 60 days from the date of

Comm u n ication

of Impugned

Order as per

Appeal

Memora n d um

Appeals

filed on

lmpugned Order No.

& Date

Sr.

No.

4 531 2

2214.2024s/49-268/CUS/
AHDt2024-25

196/AR/ADC/ICD.
SACHIN/SRT/2024-25

daled 22.10.2024

1
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communication of impugned OIO However, we could not file appeal within 60 days,

the reason for which is as below-

My Mother, Sml. Usha Murarka is the propietor of our unit. My father, Shi

Binod Kumar Murarka who was looking after all Govemment related work including

Cusloms connected work was not keeping well since last few years and he

ultimately died on 15-09-2023 (copy of death ceftificate as Annexure-lV). Since the

death of my father, my mother also started remaining ill and hence she gave me

power of attorney as dlscussed in para 1 above. Fufther, as my father was looking

after all customs connected work, we were not aware of any conespondence made

with Customs department in past and also were not having any knowledge about

Cusfoms formalities pending at our end. This was also the reason why we could not

file any reply to the show cause notice in reference. When we received the impugned

OIO dated 22.10.2024, we were completely not aware about the importance of same

and the necessary action required at our end in this respect. Under the situation, it

took some time for us to take a decision regarding necessary action to be carried

out by us in the matter. ln fact, it was just one month back that we came to know

that an appeal is required to be filed against the said OIO and hence we started

looking for the consultant/advocate for the same. When we decided to hand over

the work of filing appeal to one Customs consultant, we came to know that appeal

was already time barred and thus there was only one option of filing an Application

for condonation of delay along with appeal. Accordingly, we are filing herewith the

appeal with an Application for condonation of delay Looking at the situation of our

family and the lack of knowledge at our end as discussed above, it is hu!nb81'.-::' "
/ ,:. -."'.

requested to kindly accept our appeal as per the provisions of Proviso to pdbtfop

1 28 (1 ) of Customs Act, 1962 and oblige." i 
: i

6.2 ln this regard, I have gone through the provisions of limitations for filing an

appeal as specified under Section 128 (1) of the Customs Act, 1962. Thus, it is relevant

to refer the legal provisions governing filing an appeal before the Commissioner (Appeals)

and his powers to condone the delay in filing appeals beyond 60 days. Extracts of

relevant Section 128 of the Customs Act, 1962 are reproduced below for ease of

reference:

Page 12 of 15
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SECTION 128. Appeals to [Commissioner (Appeals)] - (1 ) Any person aggrieved

by any decision or order passed under this Act by an officer of customs lower in rank

than a [Pincipal Commissioner of Customs or Commissioner of Customs] may

appeal to the [Commissioner (Appeals)] [within sixty days] from the date of the

communication to him of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is sallsfied that the appellant

was prevented by sufficient cause from presenting the appeal within the aforesaid

peiod of sixty days, allow it to be presented within a fudher period of thirty days.l

6.3 Section 128 of the Customs Act, 1962 makes it clear that the appeal has to

be filed within 60 days from the date of communication of order. Further, if the

Commissioner (Appeals) is satisfied that the appellant was prevented by sufficient cause

from presenting the appeal within the aforesaid period of 60 days, he can allow it to be

presented within a further period of 30 days.

rqJF;.1

-

"8. The Commissioner of Central Excise (Appeals) as a/so lhe

Tribunal being creatures of Stalute are vested with iurisdiction to

condone the delay beyond the permissible period provided under the

Sfatule. The period upto which the prayer for condonation can be

accepted is statutorily provided. lt was submitted that the logic of Section

5 of the lndian Limitation Act, 1963 (in short the 'Limitation Act') can be

availed for condonation of delay. The first proviso to Section 35 makes

the position clear that the appeal has to be preferred within three months

from the date of communication to him of the decision or order. However,

if the Commissioner is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of

60 days, he can allow it to be presented within a further period of 30 days

ln other words, this clearly shows that the appeal has to be filed within

60 days but in terms of the proviso fufther 30 days time can be granted

by the appellate authority to entertain the appeal. The proviso to sub-
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6.4 lt will also be relevant to refer to the judgment of Hon'ble Supreme Court in

case of Singh Enterprises - [2008 (221) E.L.f .163 (S.C.)] wherein the Hon'ble Apex

Court had, while interpreting the Section 35 of the Central Excise Act, 1944, which is pari

materia to Section 128 of the Customs Act, 1962, held that the appeal has to be filed

within 60 days, but in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section (1) of Section 35

makes the position crystal clear that the appellate authority has no power to allow the

appeal to be presented beyond the period of 30 days. The relevant para is reproduced

below:
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section (1) of Section 35 makes the position crystal clear that the

appellate authority has no power to allow the appeal to be presented

beyond the period of 30 days. The language used makes the position

clear that the legislature intended the appellate authoity to enteftain the

appeal by condoning delay only upto 30 days afterthe expiry of 60 days

which is the normal period for prefening appeal. Therefore, there is
complete exclusion of Section 5 of the Limitation AcL The Commissioner

and the High Court were therefore justified in holding that there was no
power to condone the delay after the expiry of 30 days peiod."

6.7 ln light of the above observation, I find that the appeal have been filed after

90 days from the date of receipt of the impugned order. I am not empowered to coiidone

the delay in filing the appeal beyond the period specified in Section '128 of the Customs

Act, 1962. Hence, the same is held to be time barred.

7. ln view of the discussion made above, I reject the appeal filed by the

Appellant on the grounds of limitation without going into the merits of the case.

-]-rVf
(Ansil-G'letr

Com m issione-lAppea ls),

Customs, Ahmedabad

F. No. 5/49-26 8l CUSI AHD/24-25 Date:27.01 .2026
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6.5 The above view was reiterated by the Hon'ble Supreme Court in Amchong

Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon'ble High Court of Gujarat in

case of Ramesh Vasantbhai Bhojani -[2017 (357) E.L.T. 63 (cuj.)] and Hon'ble Tribunal

Bangalore in the case of Shri Abdul Gafoor Vs Commissioner of Customs (Appeals)

[2024-TIOL-565-CESTAT-BANG] have taken a similar view while dealing with Section

128 of the Customs Act, 1962.

6.6 ln terms of legal provisions under Section 128 of the Customs Act, 1962

and in light of the judicial pronouncements by the Hon'ble Supreme Court, Hon'ble High

Court and Hon'ble Tribunal Bangalore, it is settled proposition of law that the appeals

before first appellate authority are required to be filed within g0 days, including the

condonable period of 30 days as provided in the statute, and the Commissioner (Apppa$)-:"1

is not empowered to condone any delay beyond 30 days. ir,1l" , 
'' 

,

Bv E-mail (As per Section 153(1Xc) of the Customs Act. 1962)
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Through Speed Post:

To

Mis. Anupam Embroidery,

Plot No.: 43, Khatodara lnd. Co-Op. Service Society,

B/H Sub Jail, Khatodara,

Surat 395 002

fiAA.

Emall: b indoh uf@q ma il. com

Copy to:

1.The Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad (email

ccoahm-qu i@n ic. in )

2.The Principal Commissioner of Customs, Custom House, Ahmedabad. (email. cus-

ahmd-guj@nic.in rra-customsahd@gov. in ).
3. The Additional Commissioner of Customs, ICD - Sachin, Surat. ( Email: adicus-
surat@sov.in / cus-ahmd.-adj@qov. in )
4.The Deputy Commissioner, Customs, ICD - Sachin, Surat. ( icd-sachin @gov.in ).

4. Shri Manish Barot, GST Consultant on behalf of M/s. Anupam Embroidery,

, Surat. ( manishba rot(ovahoo. in)

5. Guard File.
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