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This copy is granted free of cost for the private use of the person to whom it is issued.

THATEIee ST 1962 BT URT 129 S 3T (1) (T J=NAG) & ¢fi= Fufafed Aforl & amdl &
T H B e T SR & 30 BT T Hoq Pl 8l ol 39 AW 1 Wit Bl aRIG 4 3 HgH
% 3feR 3R iIaRRad Ifea (e wies), fox Harer, (rera favm) dee A, 7% fawh &1
TALIET STaEH T B Hahd .

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to The
Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of
Revenue) Parliament Street, New Delhi within 3 months from the date of communication of the
order.

frafeaa T=fRa 3e2/Order relating to

ST & =0 | Aifd BIs JId.

any goods imported on baggage

wﬁmmﬁ%%wﬂwwm%ﬁaﬂ%mwmmawnﬁmw
T R TR IdR S & 7 2férd 71d IaR 7 91 WR 1 39 7ol RITH W IdR ¢ Al & HJE H
3w @ B Bl

any goods loaded in a conveyance for importation into india, but which are not unloaded at their
place of destination in India or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unloaded at such destination are short of the quantity required to be
unloaded at that destination.

TR SAMTH, 1962 & 3T X TUT SHD S{Eﬁﬁaﬁmwﬁaﬁ%mwa’mﬁﬁ ST,

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

TN Sded U3 €T Faaae] B ey ey B URd ST BRTT ORI Sfaiid SHd! aird 31
SuTt SR 39 & Uy el snTerda Yo g e -

The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanled by :

aﬁ*uﬂwmm%wae&mﬁfﬁw&ﬂ?ﬁ%ﬁmwaﬁmﬂw }rr&mﬁmﬁm Rraat
Qawﬁﬁu‘ama@f&ﬁ-ummq e o e @ 81 =Ry,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescnbed under
Schedule 1 item 6 of the Court Fee Act, 1870. Sl

e CITa & Sfardl ATy Hd TS b1 4 Uhadr, a1 &

4 copies of the Order-in-Original, in addition to relevant documents, if any

TRIGHT & foTg Mg &1 4 gfeal

4 copies of the Application for Revision.

TRRIGUT 3MTde IR R & forg HIARles JfUfHan, 1962 aznmﬁf‘aa)ﬁrﬁaﬁhauﬂﬁmﬁmrﬁd :

W gvs, o 3R fafay 7al & M F s e A E 200/~(FUT G 1Y HHA)TT ¥.1000/~(FUTY T
TR A ), S o A 8, § T R YA & unite ge € R.6 $ & vt afe e, Him
T ST, ST TR 68 & IR SR S 0U Us o U1 S5 59 € dl 38 W & T H $.200/- 3R
afe U @R A 3ifiyen 2 ol B B TY 75,1000/

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred
enly) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other
receipts, fees, fines, forfeitures and Miscellaneous Items being the fee prescribed in the Customs
Act, 1962 (as amended) for filing a Revision Application. If the amount of duty and interest
demanded, fine or penalty levied is cne lakh rupees or less, fees as Rs.200/- and if it is more than
one lakh rupees, the fee is Rs.1000/-. ;
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HE 9. 2 & U1 Y[eId ATHT P TGl 30 HHa! & e B g dis Ak 39 e H 318 7egd
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this
order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the
Customs, Excise and Service Tax Appellate Tribunal at the following address :

THTe, HoTa SATE Yoo d Ja1 B 3l | Customs, Excise & Service Tax Appellate Tribunal,
Yo ufyd asftg dis West Zonal Bench

e HiSTe, SgATel Had, e IReRTR ga, | 2™ Floor, Bahumali Bhavan,

3MORET, IBHEIEIE-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

aTgress Sififam, 1962 B URT 129 T (6) & 1=, WA offUad, 1962 BT URT 120 T (1) &
a{eﬁﬂmasmuﬁaﬁ@ﬁwwﬁm%ﬁ-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

3T ¥ FIETRIG AT | STgT [l HrHTRed SHTUSHRI GRT H 47 Yeeb R oTe] quT T 1 68

(=)
1 TP T T TUT I ITY FHH 81 o Th E9R IUT.
(a) | where the amount of dﬂty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is five lakh rupees or less, one thousand rupees;
@) | ordier T graRig amd § Set el Saes TSR gRT A7 741 Yok SR TS aul 9T T 68
1 YHY Ul % 0T ¥ 3if¥e g o S0 0are ard 9 Sl 9 81 Y; Ui g9k Uy
(b) | where the amount of duty and interest demanded and penalty levied by any officer of Customs
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees ;
M | erdia T TR A § oG i SR USRI gRT AT T Yo 3R TS adl T T 68
Bl IHH UI ARG T AYUF g1 a: T 59R UL,
(c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees
(9) | 39 MR & [ 3MUBRU & [HA, AN 1T Yoo b 10% &1 B R, a1 Yoo 1 Yoob Ud 48 19916

HE AIET P 10% 31T H TR, Tel had &3 9die H &, e a1 S |

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded
where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I HAFTH DT YRT 129 (T) & Said U WA &b GHE GRR YAS Hded UA- () Adh S
8 forg o Trerferd} Y GuRA & ferg ar fopeht ora walsiT & forg fopg u s - M@&rcﬂam&n%aq
&7 YeTad & (o8 GTER HTde & WY U Ure U1 o1 Yo ff Taw g F1few.

dJhder section 129 (a) of the said Act, every application made before the Appellate Tribunal-
) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred

rupees.
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ORDER-IN-APPEAL

1. This appeal has been filed by M/s. Kitchen Xpress Overseas Limited (the appellant), a unit in
the Kandla Special Economic Zone, under Section 128 of the Customs Act, 1962, against Order
No. KDL/AC/HRK/144/2025-26 dated 01.10.2025 (the impugned order), passed by the Assistant
Commissioner of Customs (Refund), Custom House, Kandla (the adjudicating authority). The
appeal is limited to the part of that order which rejected the appellant’s refund claim of Rs.
84,09.219/-. The same order also sanctioned a refund of Rs. 15,21,135/- to the appellant; the
appellant is not aggrieved by that part and has not challenged it, so it has become final and is not

in issue here.

BRIEF FACTS OF THE CASE

2. The appellant is a Special Economic Zone unit that processes and exports pulses and lentils —
sorting, grading, polishing and packing them. That processing throws up non-export-quality
residues, described variously as offspec pulses, tukdi or broken pulses, and bhusi/bhuki of pulses
mixed with impurities (the subject goods). These residues are cleared into the Domestic Tariff

Area (DTA) on payment of duty.

2.1 A classification dispute arose over the subject goods. The appellant classified them under
Chapter Heading 0713 of the Customs Tariff Act, 1975 and claimed the duty exemption at Sr. No.
21 of Notification No. 12/2012-Customs dated 17.03.2012. The Department took the view that
they fell under Customs Tariff Item 23025000, carrying total duty of about 33% to 36.136%. Until
the dispute was settled, the appellant cleared the goods into the DTA under protest, paying duty
under Tariff Item 23025000.

2.2 A Show Cause Notice dated 20.09.2021 was issued to the appellant and to the DTA buyer, M/s

R.M. Trading Co. It proposed to classify the subject goods under Tariff Ttem 23025000 and to

appropriate the duty of Rs. 15,21,135/- paid under protest for clearances made between 01.01 201 g\

and 31.03.2020.

2.3 That notice was adjudicated by Order-in-Original No. KDL/ADC/RHM/19/2021:22 dated /.

11.03.2022 of the Additional Commissioner of Customs. Custom House, Kandla, which classified: -

the goods under Tariff Item 23025000 and confirmed and appropriated the duty of Rs. 15,21,135/-

2.4 The appellant’s appeal against that order was rejected by Order-in-Appeal No. KDL-CUSTM-
000-APP-148-23-24 dated 11.07.2023. :

2.5 The appellant then went to the Hon’ble CESTAT, West Zonal Bench, Ahmedabad. By Final
Order No. FO/C/A/12800/2024-CU[DB] dated 25.11.2024, the Tribunal set aside the Order-in-
Appeal, allowed the appeal with consequential relief, and held that the subject goods — being a
residue or waste from pulses — do not fal! under Tariff ltem 2302 (which covers residues from
cereals or leguminous plants) and are correctly classifiable, as the appeliant claimed, under Chapter

Heading 0713 as dried leguminous vegetables, shelled. whether or not skinned or split.
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@26 FoHowing that order, the appellant filed a refund application dated 30.06.2025 (received on
04.07.2025) for Customs duty of Rs. 99,30,354/- in all. This was made up of two parts. The first
was Rs. 15,21,135/-, the duty paid under protest for 01.01.2018 to 31.03.2020, the very period
covered by the Show Cause Notice, the Order-in-Original, the Order-in-Appeal and the CESTAT’s
Final Order. The second was Rs. 84,09,219/-, duty said to have been paid under protest, on the
same classification dispute, for DTA clearances of the subject goods from 01.04.2020 onwards —

a period that the Show Cause Notice and the later proceedings never covered.

2.7 As the refund application carried no supporting documents for the later period (01.04.2020
onwards), the adjudicating authority issued a deficiency memo dated 15.09.2025 and a reminder
dated 23.09.2025. The appellant furnished nothing further. A personal hearing in the refund
proceedings was held on 26.09.2025, at which Shri Vivek Milak, Authorised Signatory of the
appellant, appeared and repeated what was said in the refund application dated 30.06.2025.

2.8 Tile adjudicating authority then passed the impugned ordet dated 01.10.2025. It sanctioned the
refund of Rs. 15,21,135/- for the period the CESTAT order covered (01.01.2018 to 31.03.2020).
It rejected the refund of Rs. 84,09,219/- for the period from 01.04.2020 onwards, on the ground
that no Show Cause Notice, Order-in-Original, Order-in-Appeal or CESTAT order had ever
covered that period, and that, with no modified assessment or self-assessment order for the Bills
of Entry of that period, the refund could not be entertained — applying the Hon’ble Supreme
Court’s ruling in ITC Ltd. v. Commissioner of C. Ex., Kolkata-IV [2019 (368) E.L.T. 216 (S.C.)].

2.9 The record also shows that, by its letter dated 20.11.2025, the appellant separately asked the
jurisdictional authorities to pass assessment orders on all the Bills of Entry for the later period
under Section 17(5) of the Customs Act, 1962, so that duty could be adjusted or refunded for that
period. That request is said to be pending.

2.10 Aggrieved by the rejection of the refund of Rs. 84,09,219/- for the later period, the appellant
has filed this appeal.

GROUNDS OF APPEAL

.3, The appellant submits that the classification dispute concerning off-spec pulses, broken pulses

:"f’f&tkg‘l}"%ld bhusi/bhuki of pulses mixed with impurities stands decided in his favour by the
: ,/ ’Béﬂ ESTAT, Ahmedabad, vide Final Order No. FO/C/A/12800/2024-CU[DB] dated
)1 pGh.

M' Item 23025000. He contends that the subsequent clearances made during the period from

704.2020 onwards involved the same category of goods and the same classification dispute, and

wherein the Tribunal held the goods classifiable under Chapter Heading 0713 instead

that the Department cannot deny consequential relief merely because the relevant Bills of Entry
fall outside the period covered by the original Show Cause Notice. He further submits that he paid
the differential duty under protest and that such payment did not amount to acceptance of the
Department’s classification. Accordingly, he seeks consequential relief in respect of the

subsequent clearances as well, subject to verification of the relevant Bills of Entry and the duty

\!i&»ﬁ"{&;@

paid.
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3.1 The appellant relies upon the judgment of the Hon’ble Supreme Court in ITC Ltd. v.
Commissioner of Central Excise, Kolkata-IV [2019 (368) E.L.T. 216 (S.C.)] and submits that the
requirement of modification of assessment before grant of refund prescribes the appropriate
procedural course but does not extinguish his substantive claim to consequential relief. He also
relies upon Collector of Central Excise, Kanpur v. Flock (India) Pvt. Ltd. [2000 (120) E.L.T. 285
(S.C.)], Priva Blue Industries Ltd. v. Commissioner of Customs (Preventive) [2004 (172) E.L.T.
145 (S.C.)], Commissioner of Customs, Tuticorin v. Sakthi Sugars Ltd. [2020 (372) E.L.T. 577
(Tri.-Chennai)], Aman Medical Products Ltd. v. Commissioner of Customs, Delhi [2010 (250)
E.L.T. 30 (Del.)] and Khurana Oleo Chemicals v. Commissioner of Customs, Ludhiana, Final
Order Nos. 60505-60506/2026 dated 11.08.2026, in support of his submissions concerning the
effect of disputed assessments, payment under protest and consequential refund. He accordingly
submits that the refund claim should not be rejected solely because the assessments for the

subsequent period have not yet been modified.

3.2 After the personal hearing, the appellant, through his detailed written submissions, further
submitted that classification is the substantive issue, whereas verification of individual Bills of
Entry is necessary to establish the identity of the goods, their technical specifications and
composition, quantity, date of clearance, classification adopted, applicablé tariff rate, duty paid
and evidence of payment under protest. He contends that, once the correct classification of the
goods has been determined by the competent authority, the same determination should receive
consequential effect in respect of all eligible Bills of Entry involving identical goods, subject to
Bill-of-Entry-wise verification. He argues that the Department should not retain differential duty
merely because particular Bills of Entry were not included in the earlier adjudication proceedings.
Without prejudice to his primary contention, he requests that, if formal reassessment or
modification of the subsequent-period Bills of Entry is considered necessary in view of the
judgment in ITC Lid., the matter be referred to the competent assessing authority for undertaking
the requisite proceedings in accordance with law, followed by determination of the consequential
refund under Section 27 of the Customs Act, 1962. He accordingly prays that the rejection of the
refund claim of ¥84,09,219/- be set aside and that consequential reassessment/modification, Ijefu_@_q-__j_

and interest, wherever admissible under law, be allowed.

PERSONAL HEARING (_

4. A personal hearing in this appeal was held on 12.08.2026, at which Shri Shridev Vyas,»&he ,
appellant’s authorised representative, appeared and reiterated the grounds of appeal. At the
hearing, the appellant also filed detailed written submissions, which have been taken on record, as

above and considered in this order.

DISCUSSION AND FINDINGS

5. I first deal with the preliminary points. The impugned  order dated 01.10.2025 was
communicated to the appellant on the same day, and the appeal was filed in December 2025. To
the extent the filing runs beyond the sixty days allowed by Section 128(1) of the Customs Act,
1962, it falls within the further thirty days that the proviso to that Section allows me to condone.

e e 6
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@ The delay is short, it is not shown to have caused any prejudice to the Revenue, and there is no
good reason to shut out the appeal on this count. I therefore condone the delay and take up the

appeal on merits.

5.1 This appeal is against the rejection of part of a refund claim. No duty, interest or penalty has
been demanded from the appellant, so the mandatory pre-deposit under Section 129E of the

Customs Act, 1962 does not apply.

5.2 A copy of the appeal memorandum was sent to the adjudicating authority for comments by this
office letter dated 18.05.2026, but no reply has come. I therefore decide the appeal on the record,
after giving the appellant a full hearing. Notice of the personal hearing was given to both sides and
the link to attend in virtual mode was shared with them, in keeping with the principles of natural

justice.

5.3 The scope of this appeal should be clear at the outset. The appellant does not challenge, and is
not aggrieved by, the sanction of Rs. 15,21,135/- for 01.01.2018 to 31.03.2020; that part of the
order stands and is final. The issues arising for determination in the present appeal are whether the
rejection of the refund claim of 284,09,219/- pertaining to the period from 01.04.2020 onwards is
sustainable in law and, in view of the appellant’s submissions seeking reassessment/modification
of the relevant Bills of Entry, what consequential directions, if any, are warranted when the said

reassessment proceedings have not yet attained finality.

5.4. In the written submissions filed during the personal hearing, the appellant submits that the
dispute essentially concerns the classification of the subject goods and not any particular Bill of
Entry in isolation. He contends that the differential duty paid on the subsequent clearances was
paid under protest and, therefore, did not signify acceptance of the classification adopted by the
Department. Relying upon the decision of the Hon’ble Supreme Court in ITC Ltd. v. Commissioner
of Central Excise, Kolkaia-IV [2019 (368) E.L.T. 216 (S.C.)], the appellant submits that the
requirement of modification of the relevant assessment before grant of refund should not result in
denial of the substantive relief claimed by him. He argues that, if reassessment or modification of
the Bills of Entry pertaining to the subsequent period is necessary, the appropriate course would
_——hg to facilitate such proceedings and thereafter consider the consequential refund, rather than reject

merely because the assessments remain unmodified.

appellant further submits that he had approached the competent Customs authority at
EZ by letter dated 20.11.2025, seeking reassessment/modification of the relevant Bills of

appeal and requests that the issue of reassessment/modification be duly considered and decided by
the competent authority in accordance with law. In support of his submissions, the appellant relies
upon Commissioner of Customs, Tuticorin v. Sakthi Sugars Lid. [2020 (372) E.L.T. 577 (Tri.-
Chennai)], Khurana Oleo Chemicals v. Commissioner of Customs, Ludhiana [CESTAT,
Chandigarh, Final Order Nos. 60505-60506/2026 dated 11.08.2026], Collector of Central Excise,
Kanpur v. Flock (India) Pvt. Ltd. [2000 (120) E.L.T. 285 (S.C.)], Priya Blue Industries Ltd. v.



$/49-63/CUS/KDL/DEC/2025-26 Q

Commissioner of Customs (Preventive) [2004 (172) E.L.T. 145 (8.C.)] and Aman Medical
Products Ltd. v. Commissioner of Customs, Delhi [2010 (250) E.L.T. 30 (Del.)].

5.6 In ITC Ltd. v. Commissioner of Central Excise, Kolkata-IV [2019 (368) E.L.T. 216 (5.C.)], the
Hon’ble Supreme Court held that a refund claim under Section 27 of the Customs Act, 1962 cannot
be used as a mechanism to reopen or modify an assessment. Accordingly, where the refund claimed
arises from an assessment that has not been modified in accordance with law, such modification
is required before the consequential refund can be considered. The Hon’ble CESTAT’s Final Order
dated 25.11.2024 pertains to the Bills of Entry relating to the period from 01.01.2018 to 31.03.2020
and does not, by itself, modify the assessments relating to the subsequent period. However, the
requirement of modification of assessment must be considered in conjunction with the appellant’s
request for such modification and cannot, by itself, be a ground for finally rejecting the refund

claim without consideration of the available statutory remedy.

5.7 The record indicates that the appellant has approached the competent Customs authority at
Kandla SEZ by letter dated 20.11.2025, seeking reassessment/modification of the Bills of Entry
pertaining to the period from 01.04.2020 onwards. The said application is stated to be pending.
The classification dispute concerning the subject goods was decided in favour of the appellant by
the Hon’ble CESTAT for the earlier period, and the said order has not been stayed by the Hon’ble
Supreme Court. The applicability of that classification determination to the subsequent clearances,
however, is required to be examined with reference to the relevant Bills of Entry, the identity and
description of the goods, and the facts and circumstances governing those clearances. The pending
application must, therefore, be considered and decided by the competent Customs asseésing
authority in accordance with the applicable provisions of law, having due regard to the CESTAT

order and the material available on record.

5.8. In these circumstances, the appropriate course is to set aside the rejection of the refund claim
of 284,09,219/- and remand the matter for fresh consideration, subject to the outcome of the

proceedings concerning reassessment/modification of the relevant Bills of Entry. The competent

Customs assessing authority having jurisdiction over the relevant assessments shall con31der an |
decide the appellant’s application dated 20.11.2025 by a reasoned order, in accordance WLth ]
and after affording an opportunity of being heard wherever required. This dire ctton shall no
construed as a direction to permit reassessment or modification irrespective of the apphcable

statutory requirements, or as a pre-determination of the merits of the pending appllcatlon St

5.9. Upon disposal of the reassessment/modification application, the Assistant Commissioner of
Customs (Refund), Kandla, shall reconsider the refund claﬁm in the light of the decision so taken
and the applicable law. The refund authority shall verity the relevant Bills of Entry, the nature and
classification of the goods cleared, the duty actually paid, and the amount, if any, admissible as
refund. The statutory requirements relating to limitation under Section 27 of the Customs Act,
1962 and unjust enrichment, wherever applicable, shall also be examined. The Hon’ble CESTAT’s
Final Order dated 25.11.2024 shall be duly considered and applied to the extent legally applicable

Q}LWM

to the subsequent clearances.
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@ 5.10. The Department’s Civil Appeal No. 7402 of 2025 before the Hon'ble Supreme Court, in the
absence of any stay of the CESTAT order, shall not, by itself, be treated as a ground to disregard
the operative order. At the same time, the competent authorities shall remain at liberty to take such
measures to safeguard the interests of revenue as are permissible under law. The present remand
shall not be construed as a direction for automatic sanction of the entire refund amount or as

dispensing with any statutory requirement governing its admissibility.

5.11. It is observed that the rejection of the refund claim has arisen, to a substantial extent, from
the absence of effective coordination between the authorities concerned in addressing the issue of
reassessment/modification of the relevant Bills of Entry and the consequential refund. Since the
matter involves two separate offices, namely the competent Customs assessing authority at Kandla
SEZ and the Assistant Commissioner of Customs (Refund), Kandla, both authorities shall ensure
due coordination and timely exchange of relevant records and information to facilitate expeditious
disposal of the reassessment/modification application and the consequential refund claim. The
proceedings shall be pursued in a coordinated manner and brought to their logical conclusion
within a reasonable period, in accordance with law, so that the appellant is not subjected to undue

delay on account of the involvement of separate authorities.
Order
6. In view of the foregoing, I ppaés the following order:

6.1.1 The impugned order is set aside to the extent that it rejects the refund claim of 384,09.219/-
pertaining to the period from 01.04.2020 onwards, and the matter is remanded for fresh

consideration in the manner indicated above.

6.2 The sanction of refund of 15,21,135/- pertaining to the period from 01.01.2018 to 31.03.2020,

which is not the subject matter of the present appeal, remains undisturbed.

6.3. The observations made herein are confined to the issues arising in the present appeal. The
admissibility and quantum of the refund, including the questions of limitation and unjust
enrichment, shall be examined by the competent authority in accordance with law, in the light of
the outcome of the reassessment/modification proceedings, as applicable. The appeal is

accordingly disposed of by way of remand in the above terms.
v 'c‘ej‘g}r \
@\&%’1&' :
(Vishwajeet éingh)
Commissioner of Customs (Appeals),

Ahmedabad
15.10.2026

M/s Kitchen Xpress Overseas Limited, a unit in the Kandla Special Economic Zone (KASEZ),
Gandhidham, Kutch, Gujarat (Appellant).

Copy to:
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1. The Assistant Commissioner of Customs (Refund), Custom House, Kandla (the adjudicating
authority), for information and necessary action.

2. The jurisdictional proper officer, Kandla SEZ, for compliance with the direction regarding
reassessment under Section 17(5). ey

3. The Commissioner of Customs, Custom House, Kandla.

4. The Chief Commissioner of Customs, Alimedabad Zone.

5. Guard File.




