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Shlv Kumar Sharma, Princlpal Commlssloner

qourtnriwr:

Order-In-Original No: /fHM-CUSTM-OOO-PR.COMMR-34-2O24-25 dated
OA.OA.2O24 in the case of M/s Van Oord Indla R/t. Ltd. 2Ol, 2rd Floor, Certral
Plaza, L66, C.S.T. Road, Kalina, Santa Cruz East, Mumbai, Maharashtra -
400098.
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2. Any person deeming himself aggrieved by this Order may appeal against this Order
to tJre Customs, Excise and Service Tax Appellate Tfibunal, Ahmedabad Bench
within three months from the date of its communication. The appeal musr be
addressed to the Assistarrt Registrar, Customs, Excise and Service Tax Appellate
Tribunal. 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.
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3. The Appeal should be filed in Form No. C.A.3. It shall be sigrred by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appea1s) Rules, 1982. It shall be
hled in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least sha-ll be certifred copy). A11

supporting documents ofthe appeal should be forwarded in quadruplicate.

+ eTfrf, Rqt <-qt 6r G-dtoT \r4 3{ftd t i[rerR cnft-{ t, qr< vffit t <IfuE fi qefi a?n rq} q]-q

frs qrtcr h E-{-d qftd ff.ri +, sq-ft fr Fd-ft 6 {ffi dilrq ft qr'+ft (g{t t +'q' t +q q+
rcrFr{cfrt{0t

5. The form of appeal shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or
narrative and such grounds should be numbered consecutively.

6 ;tBq {ftqr Td6 gTfuF-{q, tgoz ft erra rzg \ * r,t-a;eif h simfu frqiR-d'6{ fu{ Ferra qr fl-6
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6. The prescribed fee under the provisions of Section 129l. of the Customs Acl,l962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar
of the Bench of the Tribuna-I, of a branch of any Nationalized Bank located at the
place where the Bench is situated ald the demand draft shall be attached to the
form of appeal.

7. w 3lrtcr h fr6-a *rr go, EqrE T6 q?i +{rt( ai{dq qrqrfufi'{rl il qJ-q * 7.5% q{i cJq
qq-qr E6 \'"i E{Fr{[ fl ft-+n t qlr{r E.(qrdr q{t cft+ E.(trrdr h Elt} R-+r< { ur+r t.+-o-+ +<}
eTfi-{ftqrer6-frtr

7. An appeal against this order sha-ll lie before the Tribunal on pa]'rnent ol7.5o/o of t}:,e
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty a-lone is in dispute".

8. arrrr{q eje ar&ftw, 1870 + dilt( fitrtfud Rq +gu-< dr* ftq .rq afi?sl ft xft w w-gr
;qlqrdq cJc E6z eTrr fr+r arQqr

8. The copy of this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 10- 14lCommr./O&A /2023-24 d.ated, 04.O9.2O23
issued by the Commissioner, Customs, Ahmedabad in the case of M/s Van Oord lndia
B/t. Ltd. 2O7,2nd Floor, Central Plaza, 166, C.S.T.Road, Kalina, Santa Cruz East,
Mumbai, Maharashtra - 4O0O98 & Shri Umesh Kale, Shri Umesh Kale, Technical

Administrator/Logistics Executive of M/s. Van Oord India Private Limited, Mumbai.
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Brief facts of the case:

M/s. Val Oord India Private Limited, Mumbai (IEC No. 0302072195), having
registered oflice at 2O7, 2nd Floor, Central Plaza, 166, C.S.T. Road, Kalina, Santacruz
East, Mumbai, Maharashtra - 400098 (hereinafter referred to as "the Importer'' or
"the Noticee" for the sake of brevity) is a leading international contractor specia-lizing
in dredging, marine engineering and offshore projects (oil, gas and wind).

2. The specilic intelligence developed by the Officers of Directorate of Revenue
Intelligence, Jamnagar Regional Unit indicated that M/s. Varr Oord India Private
Limited, Mumbai(IEC NO. 0302072195), having registered OIfrce at 2Ol, 2nd Floor,
Central Plaza, L66, C.S.T. Road, Ka-lina, Santacruz East, Mumbai, Maharashtra -
400098 (hereinafter referred to as "the Importer") have imported two old ald used
Tugs viz. Tug Coastal Rambler IMO 9304904) and Tug Coastal Voyager (IMO
96603221 with consumables on re-export basis at Hazira Port by wrongly availing the
benefit under Notification No.72 /2017 -Cttstoms dated 16.08.2077.

3. On verihcation of the data, it was found that M/s. Var Oord India Private
Limited, Mumbai (IEC No. O3O2O72195) had filed following two Bills of Entry by
wrongly availing exemption under Notilication No.72/2077 -Customs dated 16.08.2017
at Hazira Port.

Table- 1

BilI of
Eatry No.&
Date

Description of goods Assessable
Value of the
goods

Duty paid

7960728/
07 "o9.2014

TEMP.IMP. ON RE-EXPORT BASIS
ONE UNIT USED TUG -COASTAL

RAMBLER' NETHERLANDS, BUILT
2004 IMO NO:9304904 (AS PER
II\TVOICE)

21,58,88,879 5,93,694

8712607 /
02.11 .2074

TEMP IMP.ON RE-EXPORT BASIS
OLD & USED TUG COASTAL
VoYAGER rMO NO 9660322 (AS
PER II{VOICE)

43,4t,7t,434

Tota-1 65,00,00,317 77,87,500

4. Notification No.72 /2077 -Customs dated 16.08.2017 provides exemption to
Machinery, equipment or too1s, fa-lIing under Chapters 84, 85, 90 or any other Chapter
of the First Schedule to the Customs Tariff Act, 1975 (51 of 7975). The subject goods
viz. Old and used Tugs are not Machinery, equipment or tools and hence cannot be
termed or classified as Machinery, equipment or tools.

5. There are severa-l case laws of various judicial fora wherein exemption under
Notification No"72/2O77-Customs dated 16.08.2017 to the Ttrgs/goods falling under
Chapter 89 have been denied. CESTAT, Chennai in Appeal No. C/0O379/2012 in the
case of M/s. Internationa.l Seaport Dredging Ltd., Chennai has also denied the
exemption under the said Notification. The said judgement of CESTAT, Chennai is
based on the judgment of CESTAT, Mumbai in the case of Shipping Corporation of
India Ltd., wherein Honble Tribunal has held that "To be eligible for the concession,
the goods should be machinery, equipment or tools. T\rgs and barges can, by no
stretch of imagination, be considered as falling in this category. They fall under
Chapter 89 as "Ships, boats and floating structures". Therefore, in our view, tJ:e

appellant would not be eligible for any duty concession under the said Notification ald
the claim in this regard is not sustainable".

6" Statements artd Inquiry:

6"1 In view of the above, the investigation was initiated by the Oflicers of DRI by
way of issuing Summons and calling for the details of import.
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6.2 Shri Umesh KaJe, Technical Administrator/Logistics Executive of M/s. Van
Oord India Private Limited, Mumbai appeared in pursuance of the Summons issued to
the Importer and his statement was recorded on 15.05.2O23 under Section 108 of the
Customs Act, 1962, wherein he interalia admitted that-

. He is working as Technical Administrator/Logistics Executive with M/s. Van
Oord India Private Limited, Mumbai (IEC NO. O3O2O72l95l since 2009; that he is
looking aJter work related to Import, Export & togistics in the said Company and is
responsible for a-ll the matters related to Import, Export & logistics undertalen by the
said Company.

. M/s. Van Oord India Private Limited, Mumbai (lEC NO.0302072195) is engaged
in dredging industry. The said Company was incorporated in the year 1997.

. He confirmed that the Bills of Entry No. 7960728107 .O9.2018 &
8712607 102.11.2018 at Hazira Port were filed by M/s. Van Oord India Private
Limited, Mumbai (IEC NO. O3O2O7 2195l..

. Under the said Bills of Entry,they had imported two old and used Tugs on re-
export basis i1z. (11 Tug "Coastal Ramble/' IMO No. 93O49O4 alongwith its
consumabies under Bill of Entry No. 7960728/07-09.2018 and (2) T\rg 'Coastal
Voyager" IMO No. 9660322 alongwith its consumables under Bill of Entry No.
8712607 102.li.2018.

. They had imported the two tugs viz. T\rg Coastal Rambler (IMO 93049O4) and
Ttrg Coastal Voyager (IMO 9660322) by classifying them under CTH 8904 0000 which
is for Tugs ald pusher crafts.

. They have avaiied exemption of 95% of Basic Duty arrd IGST under Notification
No.72 /2Ol7-Customs, dated 16.08.2017 for the import of above two tugs.

. When asked that exemption under Notific atton No.72/2O17-Cus, dated
16.08.2077 is available to Machinery, equipment or tools, falling under Chapters 84,
85, 90 or any other Chapter of the First Schedule to t}le Customs Tariff Act, 1975 (51

of 1975), whereas t.le tugs imported by them were classifiable under Chapter 89 and
can by no stretch of imagination be called as Machinery, equipment or tools falLing
under Chapters 84, 85, 90 or any other Chapter, then what was the reason tlat they
availed i:he exemption, he replied tllat as per the industy practice, they claimed
exemption of Notification No.72 /2017 -Customs dated 16.08.2017 in the Bills of Entry
No. 7960728/07.O9.2O78 &, 8712607 1O2.11.2018 at Haztra Port. He further stated
that according to their interpretation, they believed the tugs imported by them for
dredging purpose are auxiliary dredging equipment.

. Since his reply was that they have claimed the exemption as per the industry
practice, he was asked whether he can name the Importers who are availing the said
exemption while importing tugs to which he replied that he was unable to state name
of any other Importer. However, he was aware of a judgment of CESTAT Chennai in
Appeal No. C|OO379/2012 in t}re case of M/s. Intemational Seaport Dredging Ltd.,
Chennai wherein CESTAT, Chennai has denied the benefit of Notification of the similar
goods imported by the said Importer but against which the said party has frled appeal.

. On being asked that if they believed the goods i.e. two tugs viz. Ttrg Coastal
Rambler (IMO 9304904) and Tug Coastal Voyager (IMO 9660322) were equipments,
then what is the reason for classifying the same under Chapter 89 instead of Chapter
84 or any other relevant Chapter, he replied that the goods i.e. two tugs r.iz. Tug
Coastal Rambler (IMO 93049()41 aad T\rg Coastal Voyager (IMO 96603221
imported under the Btlls of Eutry No. 796O72a1O7.O9.2O18 &
a7L26O71O2.L1.2O18 were havlag characteristics of Tug, and therefore they
classified them uuder Chapter 89.
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. On being asked about tJ:e scope of work of t}le above said two tugs, he
submitted copy of two Charter Party Agreements, both dated 20th July, in respect of
both the tugs. The said Charter Party Agreements were between M/s. Van Oord India
Private Limited and M/s. Acta Marine BV, Netherlands. As per Clause 17 of the said
Charter Party Agreements, both the tugs were to be employed for Ttrg push assistance
of TSHD (Trailing Suction Hopper Dredger) and survey operations as per Charterers'
instructions. He added that the said scope of the work is normal for a tug.

. On being shown two Registration Certificates bearing No.16718/2Of7 in respect
of Tug Coastal Voyager and, No.7O22/2O16 it respect of Trrg Coastal Rambler
submitted by the Importer and asked to confirm the type of vessel shown in both the
Registration Certificates, he confirmed t}tat in both the Registration Certificates, the
goods in question i.e. Tug Coastal Rambler (IMO 9304904) and Tug Coastal Voyager
(lMO 96603221 have been registered as Tug/Tugboat.

. On being shown two sheets containing Technical specilications provided by the
Importer in respect of both tJre tugs and asked to state what was the type of vessel
mentioned in t}re said specifications, he confrrmed that in both the sheets of technica-l
specifications, the type of vessel is shown as T\:g Unrestricted Navigation. So, he
agreed that the said Technical specifications describes the goods as Tug only.

. In view of his earlier replies, he was asked whether he agreed that two T\rgs viz.
Tug Coastal Rambler IMO 93O49O4) and Tug Coastal Voyager IIMO 96603221,
imported under Bills of Entry No. 7960728 /07.O9.2O18 e 87 L26O7 /02.11.2018 did
not fall under t}re category of Machinery, equipment or tools as mentioned in
Notification No.72/2O17-Customs dated 16.08.2O17 and therefore, the exemption
claimed by them was not available on the goods imported ulder above said Bills of
Entry, he admitted in response, tl:at the goods i.e. two Tugs r2. Tug Coasta-l Rambler
(IMO 9304904) and Tug Coastal Voyager (IMO 9660322), imported under Bills of Entry
No.796O728/O7.O9.2OLa &, 8712607 1O2.11.2018 did not fall under the category of
Machinery, equipment or tools as mentioned in Notification No.72/2O17-Customs,
dated 16.08.2O17 and therefore, the exemption claimed by them is not available on
the goods imported under above said Bills of Entry.

. On being asked whether he agreed that by wrongly claiming the benefit of
Notification No" 72/2O77-Customs dated 16.08.2077, they have evaded the applicable
Customs Duty and IGST on imported goods, he admitted that benefrt of Notilication
No.72/2O17-Customs dated 16.08.2017 is not available on ttre goods imported by
them under the Bills of Entry No. 7960728 /O7.O9.2O18 & 8712607 /02.77.2078
considering the judgement of CESTAT Chennai in Appeal No. C/OO379/ 2Ol2 in t}te
case of M/s. International Seaport Dredging Ltd., Chennai. So, their claim for
exemption has resuited in short payment/evasion of the applicable Duty i.e. Customs
Basic Duty @ 5o/o (on CTH 89040000) and IGST @ 5%. He further added ttrat they had
also claimed beneht under Sl.No.553 of Notification No.5o/2o17-Customs dated
30.06.2077 and SI.No.248 of Schedule-I of Notification No. 0f /20l7Jntegrated Tax
(Rate), dated 28.06.2017 in the above said Bills of Entry.

. On being asked about the Customs Broker, he stated that M/s. Chandra
Shipping & Trading Services was their Customs Broker for the subject import.

. On being shown ttre provisions of Section 17 and Section 46 of the Customs
Act, 1962 according to which, it is the responsibility of the Importer to ensure that he
declaJes the correct details, applicable rate of Duty, value, benefrt or exemption
Notification claimed, if any in respect of the imported goods while presenting Bili of
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. On being asked, as to who is taking decisions about classification of goods and
claiming exemption of Notilication while importing or exporLing t.I:e goods, he stated
that at M/s. Van Oord India Private Limited, Mumbai (IEC NO. 0302072195), he
himself used to take decision in a-ll Customs related matters, including classification,
claiming exemption of Notification etc.



Entry to the Customs Authorities and on being asked whether he admitted that by
wrongly claiming benefrt of exemption Notification in their imports as discussed above,

they have violated the provisions of Customs Act, 1962, he admitted the violation of
above said provisions of the Customs Act, 1962 by wrongly claiming the benefit of
Notilication No.72 /2077 -Customs dated 16.08.2017.

6.3 Shri Kamlakar Nangre, Manager of M/s. Chaldra Shipping & Trading Services,
Mumbai appeared in pursuance of tJle Summons issued to the Customs Broker and
his statement was recorded on 16.05.2023 under Section 108 of the Customs Act,
1962, wherein he intera.lia admitted that-

. His Firm has acted as Customs Broker/CHA of M/s. Van Oord India Private
Limited, Mumbai (IEC NO. O3O2O721951 in the year 2Ol7 to 2019 only; that after that
the Importer has not worked with them.

. He confirmed that his Firm M/s. Chandra Shipping & Trading Services,
Mumbai was the Customs Broker/CHA in the Bills of Entry No. 7960728/07.O9.2O7a
&,8712607/O2.11.2018 frled at Hazira Port by M/s. Van Oord India Private Limited,
Mumbai (IEC NO. O3O2O72l95l.

. He also conllrmed that M/s. Van Oord India Private Limited, Mumbai (IEC NO.
O3O2O72195I, had imported two old and used Ttrgs on re-export basis viz. (1) Tug
"Coasta.l Rambler" IMO No. 93O49O4 alongwith its consumables under BiJl of Entry
No. 7960724/07.O9.2O18 arld (2) Tug "Coastal Voyager" IMO No. 9660322 alongrith
its consumables under Bill of Entry No. 87 12607 /02.17.2O1a.

. On being asked, he stated that they had Iiled Bills of Entry for the two tugs viz.
Trrg Coasta.l Rambler (IMO 9304904) and T\rg Coastal Voyager (lMO 9660322) by
classi$ing them under CTH 8904 0000, which is for T\rgs and pusher crafts.

. On being asked whether they claimed any exemption for the import of the above
said tugs, he repiied in the allirmative and stated that as instmcted by their client, on
behalf of them, they had clajmed exemption of 95o/o of Basic Duty and IGST under
Notification No.72/2O77-Customs dated 16.08.2017 for the import of the above two
tugs.

. On being asked that the said exemption under Notification No.72 /2077 -
Customs dated 16.08.2O17 is available to Machinery, equipment or tools, falling under
Chapters 84, 85, 90 or any other Chapter of the First Schedule to the Customs Tariff
Act, 1975 (51 of 1975), whereas the tugs imported by the Importer u/ere classifiable
under Chapter 89 and carl by no stretch of imagination be called as Machinery,
equipment or tools falling under Chapters 84, 85, 90 or any other Chapter, then why
did they avail the exemption, he stated that he joined M/s. Chandra Shipping &
Trading Services, Mumbai in September, 2019; that his ex-colleague ShriAvinashRane
was the person who has dealt with this import. However, he further added that so far
as he knew, as per the general practice and client's request, they claimed exemption of
Notification No.72/2017-Customs dated 76.O8.2OL7 in the Bills of Entry
No.796O72a/07.O9.2Or8 & 8712607 / O2.7),.2078 at Hazira Port.

. On being asked to explain that being a Customs Broker/CHA, they were
supposed to have sullicient knowledge of Customs Act, Rules, Regulations &
Procedures instead of relying on the wrong practice followed by other
Importers / Exporters and by helping the Importer to avail tJre wrongful benefrt under
Notification No.72 /2OL7 -Customs, dated 16.08.2O17, they had aided in their ma.lafide
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. On being asked whether they availed the said exemption for any other Importer
while importing tug, he replied in the negative.



intention to evade Customs Duty on import, he replied about tlee reason for claiming
the benefit under Notification No. 72/2O17-Cwstoms dated 16.08.2017 that the
Importer as well as their Firm, at the relevant time, were of t}re belief that the tugs
imported for dredging purpose were dredging equipments.

. When asked that if they were of the belief that the goods i.e. two tugs viz. 1\rg
Coastal Rambler (IMO 9304904) ard Tug Coastal Voyager (IMO 9660322) were
equipments, tl:en what was the reason for classiffig the same under Chapter 89
instead of Chapter 84 or any other relevant Chapter referring to equipments, he
admitted in response, that the goods i.e. two tugs *rir. TUg Coastal Rambler (lMO
93O49O4) and TIrg Coastal Voyager (IMO 9660322) imported under the Bills of Entry
No. 7960728/07.O9.2O18 & 8712607 1O2.11.2018 were having characteristics of Tug,
and therefore they classified them under Chapter 89.

. On being asked about the scope of the work for both the subject tugs, he
submitted copy of two Charter Party Agreements, botl dated 20th JuJy, in respect of
both the tugs. The said Charter Party Agreements were between M/s. Van Oord India
Private Limited and M/s. Acta Marine BV, Netherlands. As per Clause 17 of the said
Charter Party Agreements, both ttre tugs were to be employed for Ttrg push assistance
of TSHD (Trailing Suction Hopper Dredger) and survey operations. He further added
that the said scope of the work is normal for a tug.

. On being shown two Registration Certificates bearing No. 167L8/2O77 in
respect of Tug Coastal Voyager and No.7O22/2016 in respect of T\rg Coasta.l Rambler
submitted by M/s. Valr Oord India Private Limited, Mumbai ald asked to conlirm the
type of vessel as per the Registration Certificates, he conlirmed that in both the
Registration Certificates, the goods in question i.e. Ttrg Coastal Rambler (IMO
9304904), and T\rg Coasta-l Voyager (IMO 9660322) had been registered as
Tug/Tugboat.

. On being asked to go through the Technical specifications provided by M/s.
Van Oord India Private Limited, Mumbai in respect of both the tugs and to state what
was the t5pe of vessel mentioned in the said specifications, he confirmed that in both
the sheets, titled as (1) Sheet titled as Coastal Voyager, Shoalbuster 3209 atd (21

Sheet titled as Coastal Rambler, Shoa-ibuster 2609, were showing Technica.l
specificaLions of the tugs; that t}re t5pe of vessel shown in these sheets of Technica.l
specification are as "Tug Unrestricted Navigation". He agreed tJ:at the said Technica.l
specilication describe tJre goods as Tug only.

. In view of his earlier replies he was asked as to whether he agreed that two
Trrgs viz. Trrg Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (IMO
96603221, imported under Bills of Entry No. 7960728107.O9.2018 &
87 L26O7 /02.71.2018 do not fall under the category of Machinery, equipment or tools
as mentioned in Notilication No.72 /2O77-Customs dated 16.08.2017 and therefore,
the exemption claimed by them was not available on the goods imported under above
said Bills of Entry, he replied in the allirmative and agreed that the goods i.e. two Tugs
viz. Tug Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (IMO 9660322),
imported under Bills of Entry No. 7960728/07.O9.2O1A e 87 D6O7 1O2.11.2018 do
not fall under the category of Machinery, equipment or tools as mentioned in
Notification No.72/2O77-Customs dated 16.08.2017 and therefore, the exemption
claimed was not available on tJre goods imported under above said Bills of Entry.

. On being asked whether he agreed that by wrongly claiming the benefit of
Notification No.72/2O77-Customs dated 16.08.2017, there had been an evasion of
applicable Customs Duty and IGST on imported goods, he replied in the affirmative
and admitted that benefit of Notification No.72/2O77-Customs dated 16.08.2O17 was
not available on the goods imported by M/s. Van Oord India Private Limited under the
Bills of Entry No. 7960728/07.09.2018 & 8712607 /02.11.2018. Hence, claim for
exemption had resulted in short payment/evasion of the applicable Duty i.e.
differential Customs Basic Dut5z @ 4.75% (on CTH 8904O0OO), SWS and IGST @ 5%
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considering that that they had claimed benelit under Sl.No. 553 of Notification
No.50/20l7-Customs dated 30.O6.2017 and Sl. No. 248 of Schedule-I of Notification
No.01/2017{ntegrated Tax (Rate), dated 28.06.2017 in the above said Bills of Entry.

7. Summary of the Investigation:

7.1 The subject goods i.e. two old and used T[rgs viz. Tug Coasta.l Rambler (IMO

9304904) and Trrg Coastal Voyager (IMO 9660322l,with consumables on re-export
basis were imported by the Importer under two Bills of Entry detailed below:

Table-2

7.1.1 The Importer has rightly classified the subject goods i.e. two old and used Tugs
viz. Tug Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (IMO 9660322) with
consumables on re-export basis under CTH 8904 0000 which is for T\.rgs and pusher
craJt.

7.1.2 ln the above said two Bills of Entry, the Importer had claimed and availed
exemption of 95% of BCD, applicable SWS & full IGST under Notification No.72/2O17-
customs dated 16.08.2017.

7.1.3 The Importer has claimed and availed benefit of Sl.No.553 of Notification
No.50/2017 Customs, dated 3O.06.2O17 for Basic Customs Duty and paid effective
rate of 5%.

7.1.4 For IGST, the Importer has opted Sl.No.248 of Schedule-I of Notifrcation No.
07 /2017 -kfiegrated Tax (Rate), dated 28.06.2017 which suggests applicable rate of57o
IGST, but by virtue of Notification No.72/2O77-Customs dated 16.08.2017, they had
wrongfully availed exemption from payment of applicable IGST also.

7.2.1 Shri Umesh Kale, Technical Administrator/Logistics Executive of M/s. Van
Oord India Private Limited, Mumbai was shown the documents such as Registration
Certificate, sheets mentioning Technical Specification, Charter Party Agreement in
respect of both the tugs. On seeing these documents, he admitted that the goods are
actually Ttrgs which do not fall under the category of Machinery, equipment or tools as
mentioned in Notifi cation No.7 2 / 20 17 -Customs dated 1 6.O8. 20 1 7.

Bill of Entry
No & Date

Descriptloa of goods Assegsable Value
of the goods
lin Rs.l

Duty pald
lin Rs.)

7960728/
07.o9.207A

TEMP.IMP. ON RE-EXPORT BASIS
ONE UNIT USED TUG "COASTAL
RAMBLER' NETHERIANDS, BUILT
2004 IMO NO:9304904 (AS PER
rr{vorcE)

21,58,88,879 5,93,694

8712607 /
02.77.20t8

TEMP IMP,ON RE-EXPORT BASIS
OLD & USED TUG COASTAL
VoYAGER IMO NO 9660322 (AS
PER II{VOICE)

43,47,17,438 1 1,93,806

Total 65,OO,OO,317 17,87,500
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7.2 Shri Umesh Kale, Technical Administrator/Logistics Executive of M/s. Van
Oord India Private Limited, Mumbai, duiy authorized, appeared on behalf of the
Importer on 15.05.2023 to give his statement under Section 108 of the Customs Act,
7962. ln his statement, he clearly admitted that the goods i.e. two Tugs viz. Tug
Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (lMO 9660322), imported
under Bi1ls of Entry No.796O72A/O7.O9.2O78 & 87 t26O7 /o2.1t.2018 do not fall
under the category of Machinery, equipment or tools as mentioned in Notification No.
72/2017-Cwstoms dated l6.Oa.2ol7 and therefore, the exemption claimed by them
was not avajlable on the goods imported under above said two Biils of Entry.



7.2.2 S}rn Umesh KaJe, Technical Administrator/Logistics Executive of M/s. Van
Oord India Private Limited, Mumbai also admitted in his statement dated 15.05.2023
that their claim for exemption has resulted in short pa5rment/evasion of the applicable
Duty. He further accepted that it was the responsibility of the Importer to ensure that
it declares the correct details, applicable rate of Duty, value, benefit or exemption
Notification claimed, if any in respect of the imported goods while presenting Bill of
Entry to the Customs Authorities but by wrongly claiming tJle exemption in the above
said two Bills of Entry, they have violated the provisions of Section 17 & 46 of the
Customs Act, 1962.

7.3 Shri Kamlakar Nangre, Manager of M/s. Chandra Shipping & Trading Senrices,
Mumbai, the Customs Broker in the subject import had appeared on behalf of the
Customs Broker on 16.05.2023 to give his statement under Section 108 of the
Customs Act, 7962. In his statement, he clearly admitted that the goods i.e. two Tugs
viz. Tug Coasta.l Rambler (IMO 9304904) and Tl"tg Coastal Voyager llMO 9660322),
imported under Bills of Entry No. 7960728/07.O9.2O7A e,8712607/O2.11.2018 do
not fall under the category of Machinery, equipment or tools as mentioned in
Notification No.72 /2077 -Customs dated 16.08.2017 and therefore, the exemption
claimed by them was not available on the goods imported under above said Bills of
Entry.

7.3.1 Shri Kamlakar Nangre, Manager of M/s. Chandra Shipping & Trading Services,
Mumbai was shown tie documents such as Registration Certilicate, sheets
mentioning Technical Specification, Charter Party Agreement in respect of both the
tugs. On seeing these documents, he admitted that the goods are actually Trrgs which
do not fall under the category of Machinery, equipment or tools as mentioned in
Notification No. 72 /2017 -Customs dated 16.08.2017.

7,4 The documents submitted by the Importer contains two Charter Party
Agreements, both dated 20th July, in respect of both the tugs (RUD-O7 & O8). The
said Charter Party Agreements are between M/s. Van Oord India Private Limited and
M/s. Acta Marine BV, Netherlands. As per Clause 17 of the said Charter Party
Agreements, both the tugs were to be employed for T\.g push assistance of TSHD
(Trailing Suction Hopper Dredger) and survey operations. The said scope of the work is
normal for a tug.

7.5 In the two Registration Certiflcates, bearing No. 16718/2017 ((RUD-Og)in
respect of T\,rg Coastal Voyager ald No. 702212016 (RUD-10) in respect of Ttrg Coasta.l
Rambler submitted by M/s. Van Oord India Private Limited, Mumbai, the goods in
question i.e. Tug Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (IMO
9660322) have been registered as Tug/Tugboat.

7.6 The documents submitted by the Importer also contain sheets (1) Sheet titled as

Coastal Voyager, Shoalbuster 3209 ard (2) Sheet titled as Coastal Rambler,
Shoalbuster 2609 , both of them were showing technical specifications of the tugs. The
type of vessel shown in these sheets of technical specification is as "Ttrg Unrestricted
Navigation". The Importer as well as the Customs Broker agreed to the fact that the
said Technica-l specifications describe the goods as T\rg only.
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7.3.2 Shri Kamlakar Nangre, Manager of M/s. Chardra Shipping & Trading Services,
Mumbai also admitted in his statement dated 16.05.2023 that their claim for
exemption has resulted in short pa5rment/evasion of the applicable Duty. He further
accepted that it was the responsibility of the Importer to ensure that it declares the
correct details, applicable rate of Duty, value, benefit or exemption Notification
claimed, if any in respect of the imported goods while presenting Bills of Entry to the
Customs Authorities but by wrongly clairning t}te exemption in the above said two
Bills of Entry, they have violated the provisions of Section 77 & 46 of tJ:e Customs Act,
1962.



7.7 The Importer was well aware of the judgement of CESTAT Chennai in Appeal
No. C/00379/2O72 in the case of M/s. International Seaport Dredging Ltd-, Chennai
wherein exemption under erstwhile Notification No.27 /2OOa-Customs dated
01.03.2008 to the Tugs/goods falling under Chapter 89 had been denied (reported in
ELT 2O2O (371) E.L.T. 529 (Tri. - Chennai)). The said judgement of CESTAT, Chennai
is based on the judgement of CESTAT, Mumbai in the case of Shipping Corporation of
India Ltd., wherein Hon'ble Tribunal has held that "To be eligible for the concession,
the goods should be machinery, equipment or tools. T\rgs and barges car, by no
stretch of imagination, be considered as falling in this category. They fa-Il under
Chapter 89 as "Ships, boats and floating structures". Therefore, in our view, the
appellant would not be eligible for any duty concession under the said Notification and
the claim in this regard is not sustainable."

In reply to one of the questions during the course of recording of the statement, he
clearly admitted that in view of the above stated judgement of CESTAT, Chennai, the
exemption claimed by them was not available to them.

7.A In view of the above discussion, it is apparent that the goods i.e. two Tugs viz.
Trrg Coastal Rambler (IMO 9304904) artd Tug Coastal Voyager (IMO 9660322l,,
imported under Bills of Entry No.796O728/O7.O9.2O18 &, 8712607 /O2.11.2018, does

not cover the description of goods mentioned in column 1 of Notifrcatioo No.72 /2077-
Customs dated 16.08.2017 and accordingly, Importer is [able to pay applicable Duty
that had been short paid.

8. VIOLATION OF LEGAL PROVISIONS OF CUSTOMS ACT, 1962:

8.1 Vide Finance Act, 201 1 , "Self-Assessment" has been introduced w.e.f. from
08.04.2011 under the Customs Acl, 1962. Section 17 of the said Act provides for self-
assessment of Duty on import and export goods by the Importer or Exporter himself
by filing a Bill of Entry or Shipping Bill as the case may be, in the Electronic form, as
per Section 46 or 50 respectively. Thus, under self-assessment, it is the responsibility
of the Importer or Exporter to ensure that he declares the correct classification,
applicable rate of Duty, value, benefit or exemption Notification claimed, if any, and
other details in respect of the imported/exported goods while presenting Bill of Entry
or Shipping Bill. In the present case, it appears that the Importer has deliberately and
knowingly contravened the above said provisions with a malafide intention to evade
Customs Dut5z.

A.2 Thus, it appears that the Importer has wrongfi:lly availed the exemption under
Notiiication No.72 /2OI7 -Customs dated 16.08.2017 and thereby availed ineligible
exemptions in respect of BCD, SWS and IGST respectively on the import of two o1d

and used T\rgs viz. Tug Coastal Rambler (IMO 9304904) and Tug Coastal Voyager
(IMO 9660322) with consumables on re-export basis, which has rendered the imported
Tugs liable for confiscation in terms of Section 111(o) of the Customs Act, 1962.

8.3 The Importer has contravened the provisions of the Customs Act, 7962, by
wrongly availing the benefit of Notifrcation No.72/2017-Customs dated 16.08.2017.
The Importer as weil as the Customs Broker in their statements have clearly admitted
that it was well within their knowledge that the goods in question are having
characteristics of Trrg/vessel which are classifiable under Chapter 89, yet they
declared the goods to be machinery and/or equipment and wrongfully availed the
exemption. Classification of the goods under Chapter 89 by the Importer as well as t}re
Customs Broker is clear evidence indicating that it was well within their knowledge
that the goods are having characteristics of Ttrg/Vessel and not
machinery/equipment. Thus, although they were aware that the Duty exemption
claimed by them in tJ:e import of two old and used T\:gs on re-export basis was not
available to them for the imports made by them, they resorted to mis-declaration/mis-
statement and suppression of facts at the material time of import. It has been stated
by Shri Umesh Ka1e, Authorized person of the Importer that the Importer is in this
Iield for more tharr 25 years, therefore they are supposed to have suffrcient knowledge
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about the goods. Hence, by no stretch of imagination, can such mis-declaration and
misstatement be regarded as without tJ:e Importer's will and intention. By tlese acts
of omission and comrnission, t}re Importer has rendered themselves liable to penalty
under Sections 112(a), 112(b) and Section 114A of the Customs Act, 1962.

8.4 From the foregoing paras, it also appears tJ at the Importer has intentionally
and wilfuIly made declarations, statements, documents etc., which are false and/or
incorrect in nature. Ttris act of mis-declaration by the Importer during the transaction
of their business has made them liable for penalty under Section I 14AA of the
Customs Act, 1962 too.

8.5 Further, since the Importer has violated the provisions of Section 17, 46 and 50
of t}te Customs Act, 1962 which was their duty to comply, but for which no express
penalty is elsewhere provided for such contravention or failure, they sha-ll also be
Iiable to penalty under Section 117 of the Customs Act, 7962.

9. Demead of Duty aad Interest:

As discussed in the foregoing paras, it appears that M/s. Van Oord lndia
Private Limited, Mumbai (IEC No. O3O2O72195) was always aware that the Duty
exemption claimed by them in the import of two old and used Trrgs viz. Trrg Coastal
Rambler (IMO 93O49O4) and T\:g Coasta.l Voyager (IMO 9660322) witJ: consumables
on re-export basis was not available to them for the imports made by them but they
had deliberately suppressed these facts at the material time of import. Therefore, the
Duties evaded/exemption wrongfully availed on imports made by M/s. Van Oord India
Private Limited, Mumbai (IEC NO. O3O2O7 2195l, by availing the benefit of exemption
Notification No.72/2O17-Customs dated 16.08.2O17, is liable to be demanded and
recovered from them under Section 28(41 of Customs Act, 1962 along with applicable
interest under Section 28AA of Customs Act, 1962.

The Duty evaded by the Importer by wrongly claiming benefit of Noti-fication No
72 /2017 -C:ustoms dated 16.0A.2077 is as under:

Table-3

Sr. No, Item Description

Duty Payable

BIE.
No.796O72al
o7.09.2014
Tug - COASTAL
RAMBLER

B/E No.
a7t26o7l
02.tL.20LA
Tug - COASTAL
VOYAGER

1 Assessable Value (in Rs.) 21,58,88,879 43,41,11,438
2 BCD @ 5% (in Rs.)

(Importer has opted Sl.No. 553 of
No tifrcation No. 50/2017-Cus,
dated 30.06.2O17 in the Bills of
Entry)

7,O7,94,444 2,17,O5,572

Social welfare surcharge @lOo/o on
BCD (in Rs.)

to,79,444 27,70,557

4 Total Customs Duty (in Rs.) 1,18,73,888 2,38,76,729
5 Va.lue for IGST (in Rs.) 22,77,62,767 45,79,87,567
6 IGST@5% (in Rs.)

(Importer has opted S1.No.248 of
Schedule-I of Notification No.
Ol / 20 17 -Integrated Tax (Rate),
dated,28.06.20171

r,13,88,138 2,28,99,378

7 Total Duty Payable (in Rs.). 2,32,62,026 4,67,75,507
8 BCD & SWS already paid as per

Importers' assessment (in Rs.) 5,93,694 11,93,806
9 Differential Duty yet to be paid (in

Rs.)
2,26,64332 4,55,81,7()I

Total Duty to be paid in respect of 6,82,5O,033
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both the Bills of Entry

Thus, the total Duty recoverable from the Importer under the provisions of
Section 28(41 of the Customs Act, 1962 comes to Rs.6,82,5O,O33/- alongwith interest
payable thereon in terms of Section 28AA of the Customs Act, 1962.

10. Role played and personal penalty3

1O.1 Whereas Shri Umesh KaIe, Technical Administrator/Logistics Executive of M/s.
Van Oord India Private Limited, Mumbai, in his statement, recorded under Section
108 of the Customs Act, 1962, dated 15.05.2023 has admitted that he is looking after
work related to Import, Export & Logistics in M/s. Van Oord India Private Limited,
Mumbai (IEC NO. O3O2O72l95l and is responsible for all the matters related to
Import, Export & Logistics undertaken by the said Company. He a.lso admitted that at
M/s. Van Oord India Private Limited, he used to take decision in ali Customs related
matters, including classification, claiming exemption of Notification etc. He also
admitted to have wrongly availed the benefit of exemption Notification and by wrongly
availing the benefit of exemption Notification, he has thereby, violated various
provisions of the Customs Act, 1962. It, tJrerefore, appears that Shri Umesh Kale is the
person who played an important role in the wrong availment of the benefit of
exemption Notification by the Importer. It therefore, appezrrs that the action plan to
evade the Duty was prepared by or on the direction of Shri Umesh Kale and thereby
undue benefits under Notification No.72 /2017-Customs dated 16.08.2017 had been
taken by the lmporter.

1O.2 It further appears that Shri Umesh Kale, Technical Administrator/ logistics
Executive of M/s. Van Oord India Private Limited, Mumbai had consciously and
deliberately dealt with the goods which he knew or had reasons to believe were liable
to confiscation under the provisions of Section 111(o) of the Customs Act, 1962 in
respect of goods imported by wrongly availing the benefit of exemption Notification
No.72/2O17-Customs dated 16.08.2017. By these acts and omissions, he has
rendered himself liable for penalty under Section 112(a) & 112(b) of the Customs Act,
1962. Further, as he had also violated the provisions of Section 17, 46 and,50 of the
Customs Act, 1962 which was his duty to comply, but for which no express penalty is
elsewhere provided for such contravention or failure, he shall also be liable to penalty
under Section 1 17 of the Customs Act, 7962.

1O.3 By this act, Shri Umesh Kale, Technical Administrator/Logistics Executive of
M/s. Van Oord India Private Limited, Mumbai had knowingly made, signed or used or
caused to be made, sigrred or used declarations, statements and/or documents and
presented the same to t.Ire Customs authorities, which were fa-lse and incorrect in as
much as they were not representing the true, correct and actual nature of the
imported goods and thereby contravened the provisions of the Customs Act, 1962 as
stated in paras supra. Therefore, Shri Umesh Kale, Technical Administrator/ Logistics
Executive of M/s. Van Oord India Private Limited, Mumbai has rendered himself liable
for penalty under Section 1 14AA of the Customs Act, 1962.

11. In view of above, Show Cause Notice No. WU l0-L4lcommr. /O&,A/2O23-24
dated O4,O9,2O23 issued to M/s. Van Oord India Private Limited, Mumbai IEC NO.
O3O2O721951, 2O7, 2nd Floor, Central Plaza, 766, C.S.T. Road, Ka-lina, Santacruz
East, Mumbai, Maharashtra - 400098 calling upon to show cause in writing to the
Commissioner of Customs, Ahmedabad having, within 30 days of the Receipt of
Notice, as to why:-

(il The Bills of Entry bearing Nos.796O728/07.O9.2018 atd 87 72607 / 02.11.2018
filed for import of two old and used Ttrgs viz. Trrg Coastal Rambler (IMO 9304904) and
TIrg Coastal Voyager (lMO 9660322) with consumables on re-export basis should not
be reassessed and the benefit of Notification No. 72/2O77-Customs dated 16.08.2017
should not be denied;
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(ii) The differential Duty, as mentioned in Table-3 hereinabove, amounting to
RS.6,82,5O,O33/- (Rupees Six Crore, Eighty Two Lakh, Flfty Thousand and Thirty
Three onlyl should not be demanded and recovered from them under Section 28$l of
the Customs Act, 1962 alongwith applicable interest under Section 28AA ibid;

livl Penalty should not be imposed upon tJ.em under Section 112(a) & 112(b) of the
Customs Act, 7962 for goods mentioned at (iii) above;

(vl PenaJty should not be imposed upon t-hem under the provisions of Sections
114A, 114AA and 117 of the Customs AcL,7962.

13.2 Also the said Show Cause Notice No. YllI/70-74l0ornrnr./O&A/2O23-24 dated.
O4.O9.2O23 were issued to Shri Umesh Ka-le, Technical Administrator/logistics
Executive of Mls. Val Oord India Private Limited, 2O7,2nd Floor, Central Plaza, 166,
C.S.T. Road, Kalina, Santa cruz East, Mumbai, Maharashtra-400098 ca-lling upon to
show cause in writing to the Commissioner of Customs, Ahmedabad within 30 days of
the Receipt of this Notice, as to why:-

Penalty should not be imposed on him under Sections 1f2(a) & 112(b), Section
1 14AA arrd Section 1 17 of the Customs Act, 7962.

14 Written Submission: M/s. Val Oord lndia Private Limited ald Shri Umesh Kale,
Technical Administrator/Logistics Executive of M/s.Van Oord India Private Limited
submitted their additiona-l written submission vide letter dated 25.10.2023 ard
additiona-l submission filed by Advocate Shri B.V.Kumar vide their letter dated
78-OT "2024 wherein they interalia stated as under:

14.1 that in terms of the proviso under Section 28(1)(a) of the Customs Act, 1962,
before the issue of a show cause notice the proper ollicer shall hold pre-notice
consultation with the person chargeable with the duty or interest in such manner as
may be prescribed and invited attention to the Pre-notice Consultation Regulations,
2018, arrd cited t.I:e decision of the Hon'ble High Court of Delhi In the case of Gulati
Enterprises vs. C.B.I. & C as reported in (2023) 2 Centax 98 (Det) and Victory Electric
Vehicles International Art. Ltd. as reported ln (2022\ 1 Centax 29 (Del), and stated
that since Pre-notice Consultation has not been done by the Department, with Van
Oord and Umesh Kale, which has caused prejudice to the respondents and to that
extent the present proceedings have been vitiated by not complying with the statutory
provisions;

14.2 That Coastal Rambler was imported on a temporary basis under B.E. No.
7960728 dtd. 7.9.2018 for the said ONGC Dredging Project; that the vessel is
registered in Netherlands and was built in 2OO4;that the Tug was cleared on paJament

of duty of Rs. 5,93,694 and Van Oord executed a Balk Guarantee No. 811-O2-
OO7727A dated 15.9.2018 given by DBS Bank, Mumbai for al amount of Rs.

2,27,OO,OOO /-; that the validity of bank guarantee was valid upto 15.12.2018. On the
basis of the request made by the Importer, the validity of the BG was extended upto
15.3.2019; that Barlk Guarantee was issued by the DBS Bank Ltd., Mumbai Branch,
and tl:e validity of the re-export bond was a-lso extended upto 15.3.2019 and the
differential duty and interest has been paid by Van Oord which has been accepted by
the Customs Department; that the Coastal Rambler completed its operations in terms
of the contract entered into with ONGC on or around 24.72.2078; that after
completing the dredging operations the T\rg Coastal Rambler was exported under the
cover of S.B. No. 9866006 dated 24.12.2018 which was filed for re-export along with

Page 13 of33

(iii) The goods i.e. two old and used Tugs viz. TIrg Coastal Rambler (IMO 9304904)
and Tug Coastal Voyager (IMO 9660322) with consumables on re-export basis
imported under Bi11s of Entry bearing Nos. 7960728107 .O9.2O78 arld
87 72607 /02.77.2018 valued at RS.65,OO,OO,317l- (Rupees Sixty Five Crore, Three
Hundred and Seveateen onlyf should not be held iiable for confiscation under the
provisions of Section 1 1 1(o) of the Customs Act, 1962;.



Export Invoice No. 343382/C.Rambler/I-REXP dtd-19.72.2078; that the Dy.
Commissioner of Customs, Custom House, Hazira issued a CerLificate dated
24.72.2078 to t}re effect that Coastal Rambler has been converted from Coasta-l Run to
Foreign Run on 26.12.2078 at 16:50 hours at Adani Hazira Port. Port clearance No. F-
677 l18-19 dated 26.12.2018 was also issued by the Supdt. Custom House, Hazira;
that the Originat Bank Guarantee No. 811-02-OO7721O dtd. 15.9.2018 and 5.12.2018
which was valid upto 15.3.2019 for an amount of Rs. 2,27,00,000/- was released by
the Supdt. of Customs, Custom House, Hazfta vide letter
F.No.CH/Hazira/BG /1068/18-19 dtd. 28.1.2079 addressed to the Bank Manager,
DBS Bank Ltd., Mumbai - 4OO O27;

14.3 That the Coastal Voyager was imported on a temporary basis under B.E. No.

8712607 dtd. 2.11.2018 for the said ONGC Dredging Project; that the vessel is
registered in Netherlalds and was built in 2Ol2; tlrat the Ttrg was cleared on payment
of duty of Rs. 11,93,806; that Van Oord executed a Bank Guarantee No. 811-02-
OO777L9 dated 13.11.2018 given by DBS Bank, Mumbai for al amount of Rs.
4,55,82,000.00/-; that the validity of bank guarantee was valid up to 72.O2.2O 19; that
Coastal Voyager completed its operations in terms of the contract entered into with
ONGC on or around 1a.72.2O18 artd after completing the dredging operations the Tug
Coastal Voyager was exported under the cover of S.B. No. 9709245 dated 18.12.2018,
along with Export Invoice No. 343382/C.Voyager/ 1-RE dtd. 77.1,2.2018. The export
va.lue was declared at Rs. 40, I 5,59,437 .5O FOB; that the Dy. Commissioner of
Customs, Custom House, Hazira issued a certificate dated 18.12.2018 to the effect
that Coastal Voyager has been converted from Coastal Run to Foreign Run on
79.12.2018 at 17:30 hours at Adani H azira Port. Port clearance No.F-662/18-19 dated
27.12.2078 was also issued by the Supdt. of Custom House, Hazira; that the
differentia-l duty has been paid by the Importer at the rate of 5%o / 15o/o as the case
may be, in terms of Not. No.50 /2077 -Cus dated 30.6.2017 as amended by Not.
No.6/2018-Cus dated 2.2.2O1a vide Sl.No.553; that in the instant case, since the re-
export of Coastal Rambler took place on 24.12.2018 i.e., after a period of three months
from the date of importation, the differential duty at 157o was required to be pajd in
terms of Not. No.72 /2O17-Cus dated 76.a.2O17. This has been paid by Van Oord;

14.4 That the words "Machinery, equipment or tools" mentioned in Not. No. 72/2017-
Cus dtd.16.08.2017 have not been defined and In the absence of a statutory definition
of the words "Machinery, Equipment or Tools the said goods (Tugs) are required to be
classified as to how the said goods are understood or described in commercia.l
parlance. Further, the classification of the said goods would a-lso depend on their
functions and the use for which they are put to as available in the technical
dictionaries; that in this connection they referred and relied upon the following
definitions of the word "Equipment":

(a) Foreign Trade Policy 2O|5-2O2O, Para 9.08 defines Capital Goods as
follows:'

(b) The Law Lexicon by P. Ramanatha Aiyer

Equipment: A ship was part of the touipment' of the business of the ship owner
whose ship carries Ore/bulk/Oi1. - Coltman vs Bibby Tankers Limited (1987) 3,
All ER 1068, 1071 (HL).

(c) Section 2(22) of the Customs Act, 1962 defines goods as follows:
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"Capital Goods": means any plan, machinerv. equioment or accessories required
for manufacture or production, either direcfly or indirectly, of goods or for
renderins serices, including those required for replacement, refrigeration
equipment, power generating sets, machine tools, equipment and instruments for
testing, research and development, qua-lity ald pollution control.



"Goods" includes, Vessels; Aircrafts; and Vehicles Stores; Beqgage; Currency and
negotiable instruments; ald Any other kind of movable properg/

(d) Lawinsider.com gives the following definitions, for Movable Property', 'Goods'
and Equipment'.

Movable property means property of every description except immovable property.

Goods mean all the equipment, machinery, and/or other materials that the
supplier is required to supply to tJ:e purchaser under the contract.

Equipment is all "equipment'as defined in the Code witl such additions to such
term as may hereafter be made, and includes without lirnitation all machinery,
fixtures, goods, vehicles (including motor vehicles and trailers), and any interest,
in any of t}re foregoing.

14.5 That they also referred and relied upon tJle literature provided by the
Intemational Association of Dredging Companies in which it has been clearly
mentioned that Tuss' would come within the meanins of Auxiliarv EouiDment.
Attxiliary Equipment includes a wide variety of equipment that are not dredgers, but
are integral to supporting dredging operations; that for the international dredging
contracts, trailing suction hopper dredgers ald cutter suction dredgers form the
foundation of their dredging fleets; that practically speaking, however, dredging
projects also require an ample number of floating auxiliar5r equipment; that those
include:

Multicats
Heavy lifting crane vessels
Workboats
Tenders
Towboats, tueboats
Stationar5r or self-propelled barges
Anchor pontoons, floating line pontoons
Booster stations
Crew boats
Survey vessels.

14.6 That it can be seen from the above definitions that the word Equipment' has a
wide connotation and the impugred goods, viz., TUg Coastal Rambler' and Tug
'Coastal Voyager'which are auxiliary equipment necessary for dredging, and have
been imported temporarily into India for carrying out dredging operations against a
contract awarded by ONGC to Van Oord; that to put it differently, 'Coastal Rambler'
and Tfrg 'Coastal Voyager' were imported into India temporarily for providing dredeine
services to ONGC in Adani Hazira Port; that in terms of definitions given above the
impugned goods, viz., Trrg 'Coastal Rambler'and T\rg 'Coastal Voyager'were providing
services to ONGC and as such would fall within the definition of Equipment';

L4.7 That In the light of the above definitions Van Oord submits that in the absence
of a definition in the tariIl or hscal entry with an explalation or a definition, the
understanding of the said goods in common trade parlance for the said goods is
required to be taken into consideration for determining the classification of a 'good';
that the basic character, function and use of the said goods including for rendering
services are relevant factors while determining the classification of a product;
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14.9 That in terms of Sec. 74 of the C.A., 1962 when any goods are capable of being
easily identified which had been imported into India and upon which any duty has
been paid on importation and are entered for export the proper Officer males an order
permitting clearance for exportation, 95o/o of such duty shall be paid as drawback
subject to the conditions mentioned therein; that in the decisions cited by the
Department itself, that if tlle fact of export of the imported goods is not disputed then
the sajd goods would be entitled to get drawback if duty is paid at the time of
importation; that in the instant case duty at of 5o/o or 15% as the case may be has
been paid at the time of importation and for the balance duty, bank guarantees were
executed and the sarne were cancelled after the export of the two tugs, vlz., Tug
'Coasta.l Rambler' and Tug 'Coastal Voyager' were re-exported after completion of the
dredging operations in terms of the Contract with ONGC dtd 15.6.2018; that in this
connection they referred and relied upon the following decisions:

Birla VXL Ltd. vs. CCE, Chandigarh- 1998 (99) E.L.T.387 (Tri. - N. Delhi)
IOC Ltd. vs. CCE, Calcutta-Il - 2OO4 ll78l E.L.T. 834 (Tri. Kol.)

That in the above two decisions it was, inter alia, held that when imported
goods are re-exported they are not liable to duty in terms of the notification under
which the said goods have been imported and were re-exported within the time limits
stipulated in the said notification, subject to the entiflement as mentioned under
Section 74 of the Customs Act, 1962, and the regulations made tJ:ere under;

14.1O That the two decision relied by the Department have not attained finality; that
it can be seen from the decisions cited by the Department, viz., Shipping Corporation
of India Ltd. vs. Commr. of Cus. (Import), Mumbai - 2074 (312) E.L.T. 305 (Tri. -
Mumbai) and International Seaport Dredging Ltd. vs. Commr. of Cus., Tiruchirapalli -
2019 (3661 E.L.T.723 (Tri. - Chennai), have not attained finality. Further, in both the
cases, Tribunal as well as the High Court of Bombay have directed the Department to
sanction drawback / refund of dut5z since the Tugs were re-exported.

14.11 That in the instant case the impugned Trrgs viz., Coasta.l Rambler and Coastal
Voyager were imported at Hazira Port for carrying out "Maintenance Dredging Around
Wellhead Platform NTP- 1 and Spoil Disposal offshore Against Tender No.

Q16PC17005" under the cover of B.E. No. 7960728 / 7.9.2018 and B.E. No. 8712607
/ 2.71.2018 ald after completing first check and examination were re-exported under
the cover of S.B. No. 9866006 d,ated 24.12.2O18 ald S.B. No. 9709245 d,ated
la.72.2ola, respectively; that further it has been recorded that the Importer have

Pagc l6 of33

14.8 That It is therefore submitted that the impugned goods are entitied to the benefit
of exemption in terms of Not. No. 72/2O77-Cus. Dtd. 16.8.2017, since the said goods

(Tugs) have been imported into India for rendering dredging services; that in the In the
instant case, the Department have not cited or placed on record any specific evidence

to show that the impugrred goods do not come within the meaning of Equipment'and
therefore are not enti ed to the benefit of Not. No. 72/2Ol71us dated 16.8.2017,
except citing the decisions in the case of International Seaport Dredging Ltd vs.

Commr. of Cus. Tiruchirapalli - 2019(366) ELT 723 (Tri - Chennai) and Shipping
Corporation of India Ltd. vs. Commissioner - 2014(312} ELT 3os(Trib), which have not
attained finality; that in the instant case keeping in mind the definitions cited supra
and read harmoniously would clearly show that 'T\rgs' come within the meaning of
Equipment', as mentioned in Not. No. 72/2O17-Cus Dtd. 16.08.2017; that they cited
the decision of Honble Supreme Court rendered in the case of Commr. Of Cus.
(PREV), Gujarat vs. Reliance Petroleum Ltd,. - 2OO8\227IE.L.T. (S.C.) wherein the Apex
Court inter alia, held as "It is well established that in interpreting the meaning of
words in a taxing statute, the acceptance of a particular word by the trade and its
popular meaning should commend itself to the authorit/;



complied with all conditions of Not. No. 72/2O17-Ctts and submitted all the relevant
documents based upon which the original Bank Guarantees and Re-export Bonds
were calcelled and returned to Van Oord. [Pg. No. 93 a-nd 123]; that it is therefore the
submission of the Noticees that in terms of Sec 128(1) of t}re Customs Act, 1962, the
demand for the differential duty is barred by limitation since, the question of mis-
declaration, collation or any wilful mis-statement or separation of facts does not arise
in this case; that assuming without admitting that the benefit of Not. No. 72/2017-
Cus dated 16.a"2OL7 has been claimed incorrectly, it is settled law that on that count
penalties cannot be imposed on the importer;

14,12 That it is settled law that claiming an incorrect classification or the benefit of an
ineligible exemption notification does not amount to making a false or incorrect
statement because it is not al incorrect description of the goods or their value but only
a claim made by the Importer and thus, even if the importer makes a wrong
classification or claims ineligible exemption, he w'ill not be liable to pay differential
duty and interest thereon and pena-lties under Section 112(a), 114A and 114AA of the
Customs Act, 7962; that in this connection cited the decision of Tribuna1 Hyderabad
in case of CCE & ST Hyderabad II vs. Sandor Medicaids h/t. Ltd - 2Ol9 (3671 E.L.T.
486 (Tri - Hyd) 2019(3671 ELT A 318 (SC), and Lewek Altair Shipping Rrt. Ltd vs. CC
Vijayawada - 2Ol9 (366) E.L.T. 318(Tri - Hyd), Midas Fertchem Impex Rrt. Ltd. vs. Pr.
Commr. of Customs (Import) N. Delhi - 2023(384],ELT 397 (TRI - DEL):

14.13 That the demald, if any, beyond the period of limitation would not be
sustainabie in law, in as much as there was no suppression of facts, either in the
description of the goods or their valuation; that the dispute is in respect of
classification of the imported goods and the claim for concessional rate of duty under
the relevant notification; that as submitted supra, no penalties are leviable when the
dispute relates classification of the imported goods arrd the claim for concessional rate
of duty; that in the insta-nt case arld on the basis of the judicial decisions cited supra
and the ratio decidendi laid therein, pena-lties under Sec. 112(a), 112(b), 114A arld
1 14AA arld 1 l7ibid are not leviable on the Importer (Van Oord); that for the same
reasons the penalties proposed to be imposed on Umesh Ka-le are also not sustainable
in law.

14,14 That the impugred tugs where imported on re-export basis after payment of
applicable duties; that after completion of dredging operations in terms ofthe contract
entered into by them with ONGC, the said tugs were re-exported as mentioned supra
and the Re-exports Bonds and Bank Guaraltees executed by them were cancelled and
returned to the importer, tJrerefore the impugned goods are not available for
conliscations under Section 111(o) of the Customs Lct, 7962; that it is settled law that
when goods are not available for confiscation, no redemption fine can be imposed in
lieu of confiscation. In this connection Van Oord would like to refer to and rely upon
the following decisions :

. Shiv Kripa Ispat Rrt. Ltd. v. CCE, Nashik - 2OO9 (235) ELT 623 (Tri.-LB)
o Associate Marketing Service v. CC, Airport -2006 (195) ELT 2a7 $n.-

Chennai)
o Shiwalayan Spinning & Weaving Mills P. Ltd. v. CC, Amritsar- 2OO2 (1461

ELT 610 (T)
. Chinku Exports v" CC, Calcutta- 1999 lll2l ELT 400 (T)

. Allirmed by S.C. 2O05 (184) ELT 436 (S.C.)

. Prudential Pharmaceuticals Ltd. v. CC-2OOL (136) ELT 1057 (T)

. Shilpa Trading Co. V. CC, BargaJore- 2OO8 (2241. ELT 453 (Tri. - Ban.)

14.15 That the above submissions may also be taken as submissions being made on
beha1f of Umesh KaJe; that he is a-n employee of the Company (Van Oord) and carries
out the assigned duties to the best of his ability and limited knowledge of Customs law
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or procedures; that he has no personal interest to deliberately mis-declare or claim an
ineligible exemption;

14.16 That without prejudice to the above it stated that the Statement of Mr.Umesh
Kale dated 15.5.2023 recorded by the Senior Intelligence Oflicer DRI, Jamnagar, was
not recorded in accordarce with the replies given by him particularly to the questions
numbers 12, 13, 14 & 16.

15 Personal Hearlng: Personal hearing for M/s. Van Oord and M/s. Umesh Kale was
fixed on 22.072024. However, Advocate of the Importer asked date of 25.07.2024 for
personal hearing. Accordingly, personal hearing was fixed for importer as well as its
employee Shri Umesh Ka.le on 25.07.2024. Shri B.V. Kumar, Advocate, requested for
virtual hearing on 25.07.2024. Accordingly, virtual hearing was conducted on
25.07.2024 in virtua-l mode wherein Advocate Shri B.V. Kumar and Shri Umesh Ka-le

reiterated their written submission dated 25.10.2023 and dated 18.07.2024. Further
vide tlreir E mail dated 25.07.2024 submitted two statements regarding differentia-l
duty with interest, if payable aJter considering Duty Drawback Entitlement for Coastal
Rambler and Costal Voyager.

15 Discussion & Findinge: I have carefirlly gone through the Show Cause Notice
dated 04.09.2023, written submission dated 25. 10.2017-and additional submission
dated18.07.2024 filed, by the Advocate of M/s. Van Oord India R/t. Ltd and records of
personal hearing held on 25.07 .2024. Issues for consideration before me in these
proceedings are as under-

i) Whether the Importer is eligible to avail the benefit of the Notification
No.72 /2O77-Customs Dated 16.08.2017 claimed by them on the import of two
old and used Ttrgs viz. Tug Coastal Rambler IIMO 9304904) and Tug Coasta]
Voyager (IMO 9660322) with consumables on re-export basis imported under
BilI of Entry No. 7960728/O7.O9.2Ot8 al:d, a7L26O7 /02.17"2078?

ii) Whether differentia-l Duty amount of Rs.6,82,50,033/-( Rupees Six Crore,
Eighty Two Lakh, Fifty Ttrousand and Thirty Three only) for the import of two
old and used Tugs viz. Tug Coastal Rambler (IMO 9304904) and Tug Coasta.l
Voyager llMO 9660322) under Bill of Entry Nos.7960728lo7.09.2018 and
8712607 / 02.i1.2018 respectively should be demanded and recovered in
terms of Section 28$l of the Customs Act, 7962, along with interest under
Section 28AA ofthe Customs Act,7962?

iiil Whether the goods imported by M/s. Van Oord India Frt. Ltd under aJoresaid
Bills of Entry is liable for confiscation under Section 1 I 1 (o) of the Customs
Act, 7962 or otherwise?

ivl Whether the Importer is liable for penalty under the provisions of the various
sections as proposed in the Show Cause Notice?

vf Whether Shri Umesh KaJe, Technical Administrator/logistics Executive of M/s.
Van Oord India Private Limited, is liable for penalty under Section 112(a) & (b),

Section 1 14AA and Section 1 17 of the Customs Act, 7962?

17. Whether the Importer ls ellgible to avail the benefit of the Notification
No.72l2OL7-Customs Dated 16.O8.2017 claimed by them oa the itrport of two
old and used Tugs viz. Tug Coartal Ra.urbler IIMO 93049041 and Tug Coastal
Voyager (IMO 96603221 with conrumebles on re-export basis imported uuder Bill
of Eatry N o. 7 9607 28 1 O7.O9.2O 1 8 atd, a7 12607 l O2.L l.2O LA?
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17.1 The basic issue involved in the instant case is whether the OId and used Tugs
imported by M/s. Van Oord India Pvt. Ltd can be considered as Machinerv.



equiDment or tools and consequen y eligible for exemption notification no
No.7212077 -Customs Dated 16.08.2017 or otherwise.

17.2 Notification No. 72/2O77-Customs dated l6.Oa.2OL7 exempts goods of the
description specified in column (1) of the Table annexed hereto, from the payment of
so much of the customs duty leviable thereon under First Schedule to the Customs
Tariff Act, 1975 (51 of 1975) as specified in column (3) of the said Table and from the
whole of the integrated tax leviable thereon under sub-section (7) of section 3 of the
Customs Tariff Act, 1975 subject to the limitations and conditions specilied in column
(2) thereof- Column No.(l) is Description of goods wherein "t*actinerv. eoutpme
tools, falling under Chapters 84, 85, 90 or any other Chapter of the First Schedule to
the Customs Tariff Act, 1975 (51 of 1975)" are mentioned. Thus, only the Machlnerv.
equiDEent or tools , fatling under Chapters 84, 85, 9O or any other Chapter of the
First Schedule to the Customs Tarilf Act, 1975 (51 of 19751" are elig,ble for the said
exemption.

17.3 I frnd that Chapter 84 is for "Nuclear Reactors, Boils, Machinery and Mechanical
Appliances and parts thereof ". Chapter 85 is for "Electrical Machlncry and
Equipment and Parts thereof; Sound Recorders and Reproducers, Television Image
ald Sound Recorders and Reproducers and parts and Accessories of such Articles"
and Chapter 90 is for "Optica.l, Photographic, Cinematographic, Measuring, Checking,
Precision, Medical or Surgical Instruments and Apparatus; Parts and Accessories
thereof'. Thus, on harmonious reading of the description of goods covered under
Chapter 84,85 and 90, it is observed that only the goods which can be considered as
Machinery, Equipments and Tools falling under any chapters of the First Schedule to
the Customs TariII Act, 1975 (51 of 1975) is eligible for exemption from customs duty
leviable thereon under First Schedule to the Customs Tariff Act, 1975 (51 of 1975) as
specilied in column (3) of the Table of the Notification No. 72/2O17-Customs dated
16.08.2017 and from the whole of the integrated tax leviable thereon under sub-
section (7) of section 3 of the Customs Tariff Act, 1975.

17.4 I lind that importer has frled Bill of Entry No 7960728107.09.2018 with
description of imported old and used T\.rg as "TEMP.IMP.ON RE-EXPORT BASIS ONE
UNIT USED TUG "COASTAL RAMBLER" NETHERI,ANDS, BUILT 2OO4 IMO
NO:9304904 (AS PER II{VOICE) and Bill of Entry No.8712607/02.11.2018 with
description of imported old and used T\rg as " TEMP IMP.ON RE-EXPORT BASIS OLD
& USED TUG COASTAL VOYAGER IMO NO 9660322 (AS PER II{VOICE}". Customs
Tariff Item is declared as "89O400O'in aforesaid both the Bills of Entry. It is pertinent
to mention that the description of goods covered under Chapter 89 as well as Customs
Tariff Item No. 890400O as declared by the importer in their said Bills of Entry.
Chapter Heading 89 is for "Ships, Boats and Floating Structures" and Customs Tariff
Head No. '8904'is for'Tugs and Pusher craft'. I find that Notifrcation No.72/2077-
Customs dated 16.08.2017 is for those goods which are "Machinery. equiDment or
tools, falling under Chapters 84, 85, 90 or any other Chapter of the First Schedule to
tlre Customs Tariff Act, 1975 (51 of 19751, whereas as per the description mentioned
in CTH 8904, imported old and used tugs do not qualifies as "Ug9!!89ry,-e.S!p.!qeE!
or toola". Therefore, I find that importer is not eligible for benefit of Notification No.

72 /2017 -Customs dated 16.08.2017.

17.5 I frnd that importer has contended that the words "Machinery, equipment or
tools" mentioned in Notilication No. 72/2077- Cus dtd.16.O8.2Ol7 have not been
defined and in the absence of a statutory definition of tl:e words "Machinery,
Equipment or Tools, the said goods (Tugs) are required to be classified as to how the
said goods are understood or described in commercial parlance. I frnd that said plea is
not tenable as the said Notification has clearly defined the words "Machinery,
eouiomeat or tools". The Notification clearlv savs that 'Machinerv. ouiomente

or toole, falling under Chapters 84, 85, 90 or any other Chapter of the First
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Schedule to the Customs Tarilf Act, 1975 (51 of 1975)". Thus, only the Machinery,
u1 ent or ols falling under Chapters 84, 85, 90 or any other Chapter of thee

First Schedule to the Customs Tariff Act, 1975 (51 of 1975)" are eligible for said
exemption. Ttrere is no dispute ttrat importer has imported old and used tugs under
Customs Tariff Item No. 89040OO which is for'Tugs and Pusher craft".

17.6 I find that Shri Umesh Kale, Technical Administrator/Logistics Executive of
M/s. Var Oord India Private Limited, in his statement recorded on 15.05.2023 has
admitted that Tug Coastal Rambler (IMO 9304904) and T\rg Coasta-l Voyager (IMO

9660322) imported under the Bi.lls of Entry No. 796072A I 07 .O9.2O78 &
8712607 /02.11.2018 were having characteristics of Tug, and therefore they classilied
them under Chapter 89. Further, on being asked about the scope of the work for both
the subject tugs, he submitted copy of two Charter Party Agreements, both dated 20th
July, in respect of both the tugs. The said Charter Party Agreements were between
M/s. Van Oord India Private Limited and M/s. Acta Marine BV, Netherlands. As per
Clause 17 of the said Charter Party Agreements, both the tugs were to be employed for
Tug push assistance of TSHD (Trailing Suction Hopper Dredger) and survey
operations. He further added that the said scope of tJle work is normal for a tug.

17.7 Further, I find that documents submitted by the Importer also contain sheets (1)

Sheet tifled as Coastal Voyager, Shoalbuster 3209 and (2) Sheet titled as Coasta-l
Rambler, Shoalbuster 2609, both of them were showing technical specifications of the
tugs. The type of vessel shown in these sheets of technical specification is as "T\rg
Unrestricted Navigation". The Importer as well as the Customs Broker agreed to the
fact that the said Technical specifications describe the goods as Tug only.

17.8 On perusal of documents submitted by the Importer, it is revealed that
document are titled as "Coastal Voyager, Shoalbuster 3209 arrd as 'Coastal Rambler,
Shoalbuster 2609", showing technical specifications of the Vessel. The technical
specification of vessel shown in these sheets as "Ttrg Unrestricted Navigation".
Further, I find that as per the Clause 17 of the Charter Party Agreements between
M/s. Van Oord India Private Limited and M/s. Acta Marine BV, Netherland, both the
tugs were to be employed for Ttrg push assistance of TSHD (Trailing Suction Hopper
Dredger) and survey operations. Thus, tugs used for push assistant of Dredger, cannot
be termed or considered as machinery, equipment or tools. Ttrg is totally different and
distinct goods tharr the machinery, equipment or tools and in commercial terms also it
is known as tug only and the importer has also made the agreement as a 'T\.rg'only
and have not made charter agreement as machinery, equipment or tools.

17.9 I frnd that, in the identical case, Hon'ble Delhi Tribunal in tl.e case of Shipping
Corporation of India Ltd. vs. Commr. of Cus. (Import), Mumbai reported in 2074 1372\
E.L.T. 305 (Tri. - Mumbai) has interalia held as under.

*6.72 In the light of the aboue discussrbns, import duty demand on uessels Smit
Lumba, imported bg the Shipping CorTnration of Indin and Posh Gia.nt- I and Saluaree
imported by M/ s. J.M. Ba-ri & Co. are sustoinable in laut ond the appellonts are linble to
paA custtttts duty in accordance uith law. The appellnnts haue not disputed either the
ualuation or the dutg calculatbns adopted for confnnation of demand. Houeuer, the
appellant-s houe claimed that they uouLd be eligible for the benefrt of Notiftcation No.
27/ 2OO2-Cus. as amended.. The said. Notiftcatinn proui-d.es for dutg concessbns on
"Machinery, equipment or tools, falling under Chapters 84, 85, 90 or ang other Chapter
of the Ftst Schedule to the Custotns Taiff Ac\ 1975" subject to the conditions that the
goods haue been taken on lease by the importer for ttse after importatiDn; the importer
makes a declaratbn at the time of import that the goods are being importcd temporarilg

for execation of a contract the said good.s are re-exported u-tithin six months of the date
of importation or uithin such extended perbd not exceeding one year from the dote of
importation, as the Assrbtcnt Commissioner of Customs or DeputA Commi.ssioner of
Customs, a.s the case mag be, mag allout. The concessional rate of duty prescribed is
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ftfteen per cent. of the aggregate of the duties of customs, whbh ruould be leuiable, in
the case of goods whirh are re-exported within sk manths of the dote of importatian. In
the case of good,s uthich are re-exported ofter six manths, but within one gear of the date
of importafinn, the rote of duty chorgeoble uould be thirtg per cent. of the aggregote of
the duties of cu-stoms. To be eligi.ble for the concessbn, the goods shauld be either
machinery, equipment or tooLs. Tugs and barges can, bg no stretch of imagination, be
consi.d,ered o.s falling in thi.s category. Theg fall under Chapter 89 as "Ships, boats and
flaating structures". Therefore, in our ui.eu, the appellant uould not be eligible for ang
dutg concession under the said- Notifrcation and- the claim in this regard i.s not
sustainable."

Further, following the said decision, Hon'ble Chennai Tribunal in the case of
Iotemationa-l Seaport Dredging Ltd. vs. Commr. of Cus., Tiruchirapalli reported in
2019 (366)E.L.T.723 (Tri. - Chennai) has a-lso intera-lia held as under:

*7" The facts uthbh are unambiguous are that the Bill of Entry canied the description
of the goods o.s a u.nrk boat per se from uhich it b clear that uhat is imported in the

fnst place is the unrk boat u-thbh perhaps came uith machinery/ equipm.ent like spare
parts, accessoies and consumnbles and not uice uersa. Therefore, to our minds, the
decbiue factor for classification depend.s on the characteri.stic of the boat and not the
items that cam.e along utith the boat.

17"10 I frnd that importer has contended that the impugned goods are entitled to
the benefit of exemption in terms of Notifrcation No. 72 /2O17-Cus. Dtd.
16.8"2017, since the said goods (Tugs) have been imported into India for
rendering dredging services. I find that said plea is not acceptable as the
Notification No.72l2Ol7-Cus. Dtd. L6.8.2O17 clearly says the exemption for
"Mechinery. equiDment or tools, falling under Chapters 84, 85, 90 or aly other
Chapter of the First Schedule to the Customs Tariff Act, 1975 (51 of 197 5\" whereas
the importer has imported Tugs falling under Customs Tariff Item No. 8904000 and in
commercial terms the imported goods Coastal Voyager, Shoalbuster 3209 arrd (21

Sheet titled as Coastal Rambler, Shoalbuster 2609 are known as tugs only and
it is not known as equipment for dredger or dredging services. I find that
classification cannot be done on end use/ function test but it should be based
on commercial identity. There is no dispute that the importer had imported Tug
and they have classilied under Customs Tariff Item No. 8904000 which is for
""Tugs and hrsher craft" and further commercially the impugned goods is known
as Tug, Further, to fortiS my stand, I rely on the ratio of decision of Hon'ble
Supreme Court rendered in case of G.S. Auto Intemational v. Collector reported in
2003 (152) E.L.T. 3 (5.C.) uherein it ha.s been interalia held as und.er:
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72. The import oJ uork boat which ls terrned as @ tug boat is not disputcd and
thereJo"e, Chapter 89 uthlch is wide enough, cooers shlps, boats and also
floating structutes o;a,d wlthout the Iedr of contradictlon we co,n safelg assume
thrrt the tmpugned goods are also coaered under this Chapter. The grounds of
appeal qnd euen the utrltten submlsslons dnd. the arguments aduanced. durlng
the course oJ hearlng d,o not anguhere dlspute the aboue taets.u



77. In Pureual Associates Limited (supro| tun appeab uere deaLt with bg this Court.
The subject-matter of the ftrst appeal uas classiftcatbn of screws, Lid screu.ts, Banel
oxle screu.t, Bri.dge screut and the Diol Key screut uthbh u.rcre used os parts in
manufacfiting utatches. It was contended that theg unuld. fall under Taiff ltem 52 os
theg uere nothing but screws. It was obserued that the Tribunal had rightlg taken note
of the test laid. dou.n bg this Court in seueral decbbns but mi-sdirected itself in applging
it. The test is that uhile interpreting the entries in the Schedule, they must be construed
and understood as in comrton parlance and words used by the Legislature must be
giuen their populor sense, namelg that sen-se people conuersant uith the subject matter
u.tith uthich the stotute uas dealing u.tould attribute to it. ApplAing the test of commercinl
parlance for id.entitg of the goods and refentry to the obseruation of this Court in
Plo.smac Machine MfS. Co. Put. Ltd. v. Cotlector of Central Exci-se t1991 151) E.L.T. 161
(5.C.)1, it uas held. that the goods u.tere classifiable under Taiff ltem 68. The other
appeol dealt with thirtg tuLo artbles of different kinds of annecting rod boLts (bolt rear
whee\ bolt front wheel" etc). It is on thi-s part of the judgment that Mn Dleep Tandon hos
placed strong reli.once to shout that nuts and bolts euea if integral parts of machinery
would be falling und.er Tariff ltem 52. It unuld be useful to notice here the follnuing
obseruatinn in paragraph (16) :

'16. Before us the materials in questbn were produced and ue could appreciate the
conclusion that theg are nuts ond bolts o.s commonlg understood though theg differ in
shape and are manufactured b order."

Further, I rely on the ratio of decision of Hon'ble Supreme Court rendered in
case of Dunlop India Ltd. & Madras Rubber Factory Ltd. Vs. Union of India and others
reported in 1983 (13) ELT1566 lS.Cl uherein it has been interalin held as under:

*37, It ls uell establlshed that ln lnterpreting the tneanlng of utord.s ln a
toxing statute, the acceptatlon oJ a portlculo; word bg the Tlade a,nd. lts
popular rneanlng should commend ltselJ to the authority.

32

33

34
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"75.The questbn that needs to be aduerted to is: uhether the goods in question can
appropriatelg be classifred under Taiff ltem 52 or rnt hauing been specifted. ebeuherq
they fall under Taiff ltem 68. In construing these items, what is the proper test to be

applied? Is it the functional test or b it commercial id.entitg test uthich utouW determine
the issue. It seems to us tfLat this question is no longer res integra. It fell Jor
conslderatlon of thts Coura earller and lt wa.s lald doum that the tttte test for
classltlcatlon uas the tzst of cornlrncrclal ld.entltg and not the fuactiotal test. It
need.s to be ascertalned as to h,out the goods ltr questlon are reJened to ln the
morket bg those utho d.eal tllllth thern, be lt for the purposes of selllng,
purchaslng or othenDlse.

76, In Jobhri Engineeing Co. (P) Ltd. u. Collector of Central Excise [J_9891!.9)EJ.T
2J4 t]lb Court considered the question uhether High Pressure Connectors m.eant for
lubricating purposes were classifabb under Tariff ltem 52 of the Central Excise Taiff os
'nuts' or under Tariff ltem 68 as 'integral part of dieseL engine pipes'. It uas found that
the soid goods were not nanufoctured according to ang specinl specifrcatinns as integral
ports of machinery, rather som.e of these nuts u)ere aLso purchased from the market
uhile those being manufactured by the assessee uere also sold to outsi.de bugers a.s

nuts; further, those goods Luere commerciatly known and bought and sold as nuts. On
that fnding, it u.ns held that theq uere clossifioble under Tariff Item 52.
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36. We are, howeuer, unoble to occept the submrssircn. It i.s clear that meanings given
to articles in a frscal statute must be os people in trad.e and comm.erce, conuersant uith
the subjecl generallg treat and understand them in the usual course. But once an artble
i-s cla.ssifi.ed and put under a distinct entry, the basi.s of the cla-ssifrcation is not open to
question. Technical and scientiftc tests offer guid.ance onLy utithin limits. Once the
articLes are in circulation and come to be described and knoum in comman parlance, we
then see no difJicultg for stotutory classifrcation und.er a partirular entty.

J/

38

39

40.

42. We are clearly of opinion that in the state of the euidence before the reubbnal
authoitV no reo,sonabb person coul-d come to the conclusion that V.P. Latex woud not
come under rubber raw. The bo.sb of the reason with regard to the end-use of the article
is absoLutely irreLeuant in the context of the entg u.there there is no reference to the use
or adaptation of the articb. The orders of the authoritg are, therefore, set o.side. In the
result the appeals are allou.rcd with costs."

I find that in the present case, there is no dispute tlat importer had imported
two old and used T\.rgs viz. Tug Coastal Rambler (IMO 93O49O4) and Tug Coastal
Voyager (IMO 9660322) and classified the same under Customs Tariff Item No.
8904000 as TUg and further, people in trade and commerce are conversant with the
imported goods Tug'. I find that the impugned goods is commercially known as 'tug'
and not a ?nachinery, equipment or tools'. Further, invoices as well as its relevant
documents along with technical specilication and registration documents of said both
the T\:g refers tJ:e impugned goods as Vessel/Trrg as commercially known and no
where it is mentioned 'as machinery or equipments or tools required for dredging and
further it would be used for providing dredging service. Therefore, I find that the
impugned goods is commercia-lly known as tug and not a machinery, equipment or
tools, therefore, I do not find merits in the contention of the importer.

17.11 I frnd that the Hon'ble Supreme Court in the case of M/s Dilip Kumar & Co.
reported at 2018 (361) ELT 577 (SC) has laid down the principle wherein it has been
observed as under:

"The tuell-settled principle b that when the uords in a statute are clear,
plain and unantbiguou.s and onlg one meaning can be infened, the Courts
are bound to giue effect tD the said meaning irrespectiue of consequences. IJ
the utords ln the stdArte are plaln and una nblguous, lt becomcs
necesso,ry to expound those words ln thelr nadtrql and. ord,lncry
sense.The words u.sed declnre the intention of the Legislnture. In Kanai Lal
Sur u. Paramnidhi Sadhukhan, AIR 1957 SC 9O7, it uto.s held. that tf the
words used are copable of one construction onlg then it uould. not be open to
the Courts to adopt ang other hypothetical corsfiitctian on the ground that
such construction is more consi.stent with the alleged object and policg of the
AcL
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41

I find that wording of Notification No. 72/2077- Cus dated 16.08.2017 is
plain and unambiguous. Notification No. 72/2O17-Customs dated 16.08.2O17



exempts "Machlners. equlpaeat or toole, falling under Chapters 84, 85, 90 or
any other Chapter of the First Schedule to the Customs Tariff Act, 1975 (51 of
1975)", however, importer with intent to evade the pa5rment of customs duty have
considered the goods as equipment and have wrongly availed the benefit of the
said notification.

In view of the above discussion, I find that importer is not eligible for benefit of
Notification No. 72 /2O17 -Customs dated 16.08.2017.

18. Whether the consequetrtiel actions such as re-determination of Customs
Duty alongvith interest on dilferential Customs Duty, on M/s, Van Oord India
M. Ltd. arise or othemise?

18.1 Keeping ttre aJoresaid discussions in mind, I proceed to examine the matter
further. I find that in order to sensitiz,e the Trade about its benefit and consequences of
mis-use, Government of India has issued 'Customs Manual on Self-Assessment 2011'.
The publication of the 'Customs Manual on Self Assessment 201 1 ' was required as
prior to enactment of the provision of 'Se1f-Assessment', mis-classification or wrong
availment of Duty exemption etc., in normal course of import, was not considered as
mis-declaration or mis-statement. Under para 1.3 of Chapter-I of the above manual,
Importers/ Exporters, who are unable to do the Self-Assessment because of any
complexity, lack of clarity, Iack of information etc. may exercise the following options:
(a) Seek assistarce from Help Desk located in each Custom Houses, or (b) Refer to
information on CBIC/ICEGATE web portal www.cbic. gov.in, or (c) Apply in writing to
the Deputy/Assistant Commissioner in charge of Appraising Group to allow provisional
assessment, or (d) An importer may seek Advance Ruling from the Authority on
Advance Ruling, New Delhi if qualifying conditions are satisfied. Para 3(a) of Chapter 1

of the above Manual further stipulates that the Importer/Exporter is responsible for
Self-Assessment of duty on imported/exported goods and for filing all declarations and
related documents and confirming tl:ese are true, correct and complete. Under para
2. 1 of Chapter- 1 of the above malua.l, Self-Assessment can result in assured
facilitation for complialt Importers. However, delinquent and habitually noncompliant
Importers/Exporters could face penal action on account of wrong Self-Assessment
made with intent to evade Duty or avoid compliance of conditions of Notifications,
Foreign Trade Policy or any other provision under tJle Customs Act, 7962 or the Allied
Acts.

LA.2 After introduction of self-assessment through amendment in Section 17 of the
Customs Act, 1962 vide Finance Acr, 2Ol7 ,it is the responsibility of the Importer to
correctly declare the description, classification, applicable exemption Notification,
applicable Duties, rate of Duties and its relevalt Notifications etc. in respect of said
imported goods and pay the appropriate Dut5z accordingly. In the instant case, it is
apparent that importer despite being in knowledge of the fact that the imported goods

were old and used tugs, intentionally ald knowingly adopted the modus operaldi to
mis-state the correct classification of imported goods and wil1fu1ly claimed benefit of
Notification No.72/2017- Customs dated 16.08.2017 with ma-laJide intention to evade
pa]rment of Customs Duty at appropriate rate. It is therefore very much apparent that
Importer has wil1fully violated the provisions of Section 17(1) of the Customs Act, 1962
in as much as they have failed to correctly self-assess tJ:e impugrred goods and have
also willfully violated the provisions of Sub-section (a) and (aA) of Section 46 of the
Customs Act, 1962. Thus, Importer have indulged in wrong availment of Notification
No. 72 /2O77-Customs dated 16.08.2017 and thereby to evade paJ.ment of Customs
Duty at the appropriate rate. By way of adopting this modus in respect of impugred
goods M/s. Van Oord India Frt. Ltd. had short paid the Customs Duty of Rs

R8.6,82,5O,O33/- (Rupees Slx Crore, Etghty Two Lakh, Flfty Thousand and Thirt5r
Three oalyl which merits invocation of extended period for demand of the said
Customs Duty under the provisions of Section 28141 of the Customs Act, 1962. I,
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tJrerefore, find and hold that tJ.e aforementioned Duty is recoverable from them under
the provisions of Section 28(4) of the Customs Act, 7962.

I find that said contention is not tenable as at the time of re-export only the
identity of the goods as to whether the goods is same which was imported or otherwise
is examined. Had it been not investigated by the DRI, the liability of paying customs
duty would have been evaded. It was the importer, inspite of having the knowledge of
appropriate description of imported goods and commercially known as 'Tugs' and
decisions of Honble Tribuna-ls regarding denial of benefit of erstwhile Notilication
rejecting the claim of the importer that Tugs are not equipment , the said importer
with clear intent to evade the paJrment of customs duty have availed tJ:e benefrt of said
notification and tJrerefore, there are suffrcient ingredients for invoking the extended
period and demand notice is rightly issued under Section 28 l4l of the Customs Act,
1962.

19. It has a-lso been proposed in the Show Cause Notices to demand and recover
interest on the differential Customs Duty Rs.6,E2,5O,O33/- (Rupees Sir Crore,
Eighty Two Lakh, Fifty Thousaad aad Thirty Three onlyfin respect of the imports
under Section 28AA of the Customs Act, 7962. Section 28AA ibid provides that when a
person is liable to pay Duty in accordance with the provisions of Section 28 ibid, in
addition to such Duty, such person is also iiable to pay interest at applicable rate as
well. Thus, the said Section provides for pa5rment of interest automatically along with
the Duty confirmed/ determined under Section 28 ibid. I have already held that the
differential Customs Duties of Re.6,82,5O,O33/- lRupees Six Crore, Etghty Two
Lakh, Fifty Thousand atrd Thirty Three only)is liable to be recovered from the
Importer under Section 281.l of the Customs Act, 7962. I, therefore hold that
theinterest on the said Customs Duty determined/confrrmed under Section 28(4) ibid
is to be recovered under Section 28AA of the Customs Act, 7962.

20 Show Cause Notice proposes for the confiscation of tJ:e imported goods goods
i.e. two old and used T\rgs viz. Tug Coastal Rambler (IMO 93O49O4) and Tug Coastal
Voyager (IMO 9660322) witJ: consumables on re-export basis imported under Bills of
Entry bearing Nos. 796O728 lO7.O9.2Ol8 and 8712607 lO2.Il.2Ol8 valued at
Ra.65,OO,OO,317/- lRupees Sirty Five Crore, Three Huadred aad Seveuteer
onlyfunder the provisions of Sections 111(o) of the Customs Act, 7962.
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18.3 I find that importer has contended that the impugned T\rgs viz., Coastal Rambler
and Coastal Voyager were imported at Hazira Port for carrying out "Maintenance
Dredging Around Wellhead Platform NTP- 1 and Spoil Disposal ollshore Against Tender
No. Q16PC17005" under the cover of B.E. No. 7960728 / 7.9.2018 and B.E. No.
8712607 I 2.77.2018 and a-fter completing first check and examination were re-
exported under the cover of S/B No. 9866006 d,ated 24.12.2018 and S/B No.9709245
dated 18.12.2018, respectively and it has been recorded tJ at the Importer have
complied with all conditions of Not. No. 72/2O77-Cus ald submitted all the relevant
documents based upon which the originat Bank Guarantees ald Re-export Bonds
were cancelled and retumed to Van Oord and therefore demand for the differential
duty is barred by lirnitation since, the question of mis-declaration, collation or a:ty
wilful mis-statement or separation of facts does not arise in this case;

2O.1 As discussed in paras supra, M/s. Van Oord India Private Limited have
imported the impugned goods i. e. two old and used Tugs viz. Tug Coastal Rambler

IMO 9304904) and Tug Coastal Voyager (IMO 9660322) with consumables on re-
export basis imported under Bills of Entry bearing Nos. 7960728 /O7.O9.2O18 and
87 72607 102.71.2O18 by availing the benefit of exemption Notification No.72/2017-
Customs dated 16.08.2017. As the said Notification No. 72/2OL7- Customs dated
16.08.2077 is applicable only to temporary import of leased machinery, equipment &
tools whereas the importer had imported two old and used Tugs viz. T\rg Coastal



Rambler (IMO 9304904) and Tug Coastal Voyager (IMO 9660322) which are neither
machinery, equipment & tools The importer was well aware that the goods they
imported on re-export basis was "T\rg' to be used as Dredger, however with clear intent
to evade the payment of Customs duty, they cleared the same treating as equipment
and by way of adopting this modus in respect of impugned goods, M/s. Varr Oord
India Private Limited had cleared goods va.lued at valued at Rg.65,OO,OO,3I7 l -
(Rupees Slxt5z Five Crorc, Three Huadred and Scventeen oalyf from Hazira Port,
without paying Customs Duty at applicable rate. Thus importer has deliberately and
knowingly indulged in suppression of facts in respect of their imported product and
has wilfuIly and wrongly availed the benefrt of Notification No. 72/2017- Customs
dated 16.08.2017 which was not available to them, with an intent to evade payment of
higher rate of Customs Duty and also contravened the provisions of Section a6$l of
the Customs Act, 7962. In terms of Section 46(4) of the Customs Act, 1962, the
Importer is required to make and subscribe to a declaration as to the truth of the
contents of the Bills of Entry submitted for assessment of Customs Duty. Section 11 1

(o) ofthe Customs Act,7962 provides for confiscation of "any goods exempted, subject
to aly condition, from duty or any prohibition in respect of the import thereof under
this Act or any other law for the time being in force, in respect of which the condition
is not observed unless t}le non-observance of the condition was sanctioned by the
proper officer". In the present case, the condition was that benefit of Notification No"

72/2077-Cwstoms dated 16.08.2017 is eligible only to leased machinery, equipment
and tools temporary imported whereas the importer under the guise of equipment
imported two old and used T\rgs viz. T\rg Coastal Rambler (IMO 9304904) and Tug
Coastal Voyager (IMO 9660322) with consumables on re-export basis imported under
Bi1ls of Entr5r bearing Nos. 796O72a /07.09.2018 and a7126O7 /02.77.2018 which do
not correspond in respect of description/classification of the goods. In this case,
Importer has resorted to wrong availment of benefit of Notification as mentioned above
in the Bills of Entry filed by them with an intention to avoid higher Duty liability that
would have otherwise accrued to them. Thus, provisions of Section 111(o) of the
Customs Act, 1962 would come into picture. In the present case, importer has wilfuIly
arrd wrongly availed the benefit Notihcation No. 7212017- Customs dated 16.08.2017
which was not avajlable to them with an intent to evade pa5.rnent of higher rate of
Customs DuQr, hence the provisions of Section 111(o) comes into play.I thus find that
wilful and wrong availment of the benefit of the aforementioned Notification by
Importer has rendered the impugned goods Iiable for confiscation under Sections
111(o) of the Customs Act, 1962. I, tlerefore, hold the goods valued at
Rs.65,OO,OO,317I- [Rupees Sixty Flve Crore, Three Hundred and Seventeen
oalylliable to confiscation under the provisions of Section 111(o) ibid. Further, the
aforementioned goods are not physically available for conliscation, and in such cases,
redemption fine is imposable in light of the judgment in the case of M/s. Visteon
Automotlve Systems India Ltd. reported et 2018 (OO9l GSTL O142
(Madlwherein the Hon'blc Hlgh Court of Madrae has observed as under:

imoosino the rc:detnption fine. The openinq uords of Section 125,
"Whene uer con fiscation o f an ds is autho d l-tu thi-s Ae

binas out the point clearlu. The Dou)er to imDose redemotion fine
sp??nqs from the outhorisation of confiscation of qoods prouided for

authori.s ation forunde r Section 1 1 1 of the Act. When once oou)er of
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The penaltg directed against the importer under Section 112 and the

fine pagable under Section 125 operate in two different fields. The fine
under Section 125 is in lieu of conftscation of the goods. The paAment of
fine folloued up bg pagment of dutg ond other charges leui.able, as per
sub-section (2) of Section 125, fetches relief for the goods from getting
conJiscated.. Bg subjecting the goods to paAment of dutg and other
charges, the improper and irregular importation is sought to be
regularised, u-thereo.s, bg subjecting the goods to pagment of jine under
sub-section (1) of Section 125, the goods are saued from getting
confrscated. Hence. the auailabilitu of the aoods is not necessaru for



conflscation of aoods oet-s traced to the said Section 111 of the Act. ue
are of the ooinion thot the ohusical auailabilitu of aoods i.s not so much
releuant.The redemptinn fine is in fact to auoid such consequences

flouing from Section 111 only. Hence, the paqment of redemption fine
saues the goods from getting confbcated. Hence. their phusbal
auailabilitu does not haue anu sianificance for imoosition of redemption
fine under Segtion 125 of the Act. We accord inglg ansuer question No
(ii/.

774. .,.,.. In the aforesaid context, we maA refer to and rely upon a decbion of
the Madras High Court in the case of M/s. Vistcon Automotiue Sgstems u. The
Customs, Excise & Seruice Tox Appellate Tribunal" C.M.A. No. 2857 of 2O11,
decided on LLth Augus| 2017 [2OJ_8__19)_G.SJ.L=A2 (Ma.d.)], uherein the

follouing hos been obserued. in Para-23;

"23. The penalfu directcd against the importer under Section 112 and the

fae payable under Section 125 operate in fito different frelds. The ftne
under Section 125 is in lieu of conftscation of the goods. The pagment of frne
follound up by pagment of dufu and other charges leuiable, a.s per sub-
sectbn (2) of Section 125, fetrhes relief for the goods from getting
conftscated. Ba subjecting the goods to pagment of dutg and other charges,
the improper anfi, bregular importation is sought to be regularbed, whereas,
by subjecting the good.s to paAment of fine under sub-section (1) of Sectbn
125, the goods are soued from getting conftscated. Hence, the auailnbility of
the good.s is not necessary for imposing the redemption fine. The opening
uords of Sectbn 125, "Wheneuer confiscotion of ang good.s is authorised by
this Act....", brings out the point clearlg. The pouter to impose redemptbn

fne springs from the authori.sation of confrscatbn of good.s prouided for
und.er Section 1 1 1 of the Act. When once power of authorisation for
confrscation of goods gets traced to the said Sectian 11 1 of the Act, we are
of the opinion that the phgsical auailobilitg of goods is not so much releuant.
The redemption fine i.s in fact to auoid such con sequences flowing from
Section 111 onlg. Herrce, the payment of redemption fate saues the goods

from gettittg confrscated. Hence, their physbal auatlohilitg does not haue
ang significance for impositbn of redemption fine under Sectbn 125 of the
Act. We accordtqlg a nsu.ter question No. (iii)."

775. We uould. lllce to follout the dictum as laid. doun bg the Madras
Hlgh Court in Para-23, reJerred. to aboue.D

In view of the above, I Iind that imported goods valued at Re.65,OO,OO,3L7| -
(Rupees Sixty Five Crore, Three Huadred and Seveateea only)though not available
are liable for confiscation under Section 111(o) of the Customs Act, 1962.

21. Whether the Importer ie liable for penalty under Section 114A aad Section
114AA ofthe CuEtoEs Act, 1962:
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2O.2 I also find that Hon'ble High Court of Gujarat by relying on this judgment,
in the case of Synergr Fertlchem Ltd. Vs. Union of India, reported tn 2O2O (331
G.S.T.L. 513 (Guj.), has held inter alia as undcr: -



21.1 The Show Cause Notice proposes penalty under the provisions of Section 114A of
the Customs Act, 1962 on importer. The Penalty under Section 114A cal be imposed
only if the Duty demanded under Section 28 ibid by alleging wi1ful mis-statement or ._

suppression of facts etc. is confirmed/determined under Section 28(41 of the Customs
Act, 1962. As discussed in the foregoing paras, Importer has deliberately and knowingly
indulged in suppression of facts in respect of their imported goods and has wilfully and
wrongly availed the benefit of Notification No. 72/2077- Customs dated 16.08.2017
which was not available to them, with an intention to avoid the higher Duty liability that
would have otherwise accrued to them. I have aJready held that the differential Customs
Duty of R8.6,82,5O,O33/- (Rupees Six Crore, Eighty TEo Lakh, Fifty Thousand and
Thirty Three onlylis to be demanded arrd recovered from Importer under the provisions
of Section 28(a) of the Customs Act, 7962. As the provision of imposition of penalty
under Section 114A ibid is directly linked to Section 28(4) ibid, I Iind that penalty under
Section 114A of the Customs Act, 7962 is to be imposed upon importer M/s. Van Oord
India Rrt. Ltd.

21.3 Further, to fortifu my stand on applicability of Penalty under Section 114AA of
the Customs Act, 7962, I rely on the decision of Principal Bench, New Delhi in case of
Principal Commissioner of Customs, New Delhi (import) Vs. Global Technologies &
Research (202314 Centax 123 (Tri. Delhi) wherein it has been held that "Since the
importer had made false declarations in the Bitl of Entrg, penalfu uas abo correctlA
imposed und-er Section 114AA bg the original authorifu'.

22. Whether the Importer ls liable for penalty under 112(a) & 112(b) of of the
Custona Act, 1962?

I find that fifth proviso to Section 114A stipulates that "where any penalty has
been levied under this section, no penalty shall be levied under Section 112 or Section
114"Hence, I refrain from imposing penalty on the importer under Section 112 of the
Customs Act, 7962 as penalty has been imposed on them under Section 114A of the
Customs Act, 7962.

23 Whether Importer is llable for penalty under the provisions of Section 117 of
the CuBtomB Act, 1962?

23.1 I find that Show Cause Notice also proposes Penalty under Section 117 ofthe
Customs Act, 1962. Section 1 17 of the Customs Act, 7962 reads as under:

117. Penalties for controuention, etc., not expressly mentioned.-Any person who
contrauenes any prouision of this Act or abets ang such antrauentbn or uho fails to
complA with ang prouision of thi.s Act tuith which it u,as hrls dutA to complg, uthere no
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21.2 With regard to the proposal for imposition of pena.lty under Section 114AA of
the Customs Act, 7962, I find that importer knew that they were not eligible for the
benefit of Notification No. 72/2077- Customs dated 16.08.2017 however, with clear
intent to evade the paJ.ment of Customs Duty have wrongly declared Notification No.
72/2017- Customs dated 16.O8.2017 in the Bills of Entry and made false declaration
in the Bills of Entry for the clearance of imported goods claiming exemption of said
notification. The importer was well aware that the said Notification No. 72/2077-
Customs dated 16.08.2017 was applicable only to temporary import of leased
machinery, equipment & tools, however, with clear intent to evade the pa5rment of
customs duty they imported two old and used Tugs viz. T\rg Coastal Rambler (IMO
93049041 and T\rg Coastal Voyager llMO 9660322) which are neither machinery,
equipment & tools, however in gu.ise of equipment got the clearance of the same and
mis-declared the said Notification in Bills of Entry. Thus, they have rendered
themselves liable for penal action under Section 1 14AA of the Customs Act, 7962.



24. | find tJeat importer has contended that in terms of the proviso under Section
28(1)(a) of tl:e Customs Act, 7962, before the issue of a show cause notice the proper
offrcer shall hold pre-notice consultation with the person chargeable with the duty or
interest in such mErnner as may be prescribed and invited attention to the Pre-notice
Consultation Regulations, 2O18, and cited the decision of tl:e Hon'b1e High Court of
Deihi ln ttre case of Gulati Enterprises vs. C.B.I. & C as reported 1n (2023) 2 Centax 98
(De1) and Victory Electric Vehicles International R/t. Ltd. as reported in (20221 I
Centax 29 (Del), and stated that since Pre-notice Consultation has not been done by
the Department, with Van Oord and Umesh Kale, which has caused prejudice to the
respondents and to that extent the present proceedings have been vitiated by not
complying with the statutory provisions;

I find that said contention is not tenable as the Pre-notice consultation is
required in case of notice to be issued under Section 28 (1) of the Customs Act,7962
whereas in the present case, the show cause notice has been issued under Section 28
(4) of the Customs Act,L962. Regulation 3 (c) of the Pre- Notice Consultation
Regulations, 2O18 read as ""notire" means a shou-t cause notbe referred to in sub-
sectiDn (1) of section 28 of the Act ".Further Para 5 of the master Circular No.
1O531212O17-CX., dated 1O-3-2017clear1y says that "5.O Consultation ulth the
tuoticee betore lssue ol Shotll Cause Notice: Board ha.s mnde pre sLout cause notire
consultation bg the Principal Commbsioner/ Commbsioner prbr to i.ssue of shou.t cause
notice in co.ses inuoluing d.emands of dutg aboue Rs. 50 lr;,khs (exceot for

reueft n.ce related. mandatorg uide inshttction i.ssued from F. No.
1O8O/ 09/ DLA/ MISC/ 15, dated 2lst December 2015. Such consultation shall be done
bg the adjudbating authoritg with the assessee concerned. This is an important step
tou)ards trade facilitation and pron@ting uoluntary compLi.ance and to reduce the
necessitg of issuing show cause notice". The present Show cause notice is issued based
on the investigation of DRL Therefore, I find that said plea of the importer ard its
employee Shri Umesh Ka.le is not tenable. Further, to sustain my view I rely on the
ratio of decision of Hon'ble Jharkhand High Court rendered in case of Himachal
Construction Co. Vs. Union of India reported in 2021 (377) ELT545 (Jhar) wherein it has
been interalia stated as under:

"".........Upon consi.d.eration of the facts and circum.stonces di-scussed, it pimn facie
appears tlnt the SCN fell into the category of prcuentiue shotu cause notire falling under
the exception under para-S.O of the ma.ster circular dated loth March, 2O17. Had the
proceedings not been initiated, the liability of paging seruiue tox might haue been
euaded""

25 I find that imported has contended that terms of Sec. 74 of the C.A., 1962 when
any goods are capable of being easily identihed which had been imported into India
and upon which any duty has been paid on importation and are entered for export the
proper Officer makes an order permitting clearance for exportation, 95o/o of such duty
shall be paid as drawback subject to the conditions mentioned therein; that in ttre
decisions cited by the Department itself, that if the fact of export of the imported goods

is not disputed then tJ:e said goods would be entitled to get drawback if duty is paid at
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express penaltg is elsewhere proui.ded for such contrauention or failure, shall be liable to
a penaltg not exceeding [one lakh rupees].

I find that this is a general penalty which may be imposed for various
contravention and failures where no express penalty is elsewhere provided in the
Customs Act, 1962. In present case, since express penalty under Section 114 A of the
Customs Act,1,962 for short payment of duty by reason of wilful mis-statement and
suppression of facts, and penalty under Section 114AA of the Customs Act, 1962 for
false declaralion in Bills of Entry have already been found imposable as discussed
herein above. Therefore, I hold that Penalty under Section 117 of the Customs Act,
1962 is not warranted and legally not sustainable.



the time of importation; that in the instant case duty at the rate of 5o/o or 157o as the
case may be has been paid at the timr: of importation and for the ba-lance duty, bank
guarantees were executed a.rrd the same were cancelled after the export of the two
tugs, viz., Trrg 'Coastal Rambler' and Tug 'Coastal Voyager' were re-exported aJter

completion of the dredging operations in terms of the Contract with ONGC dtd
15.6.2018; that in this connection they referred and relied upon the following
decisions:

Birla VXL Ltd. vs. CCE, Chandigarh- 1998 (99) E.L.T.387 (Tri. - N. Deihi)
IOC Ltd. vs. CCE, Calcutta-ll - 2OO4 (1781 E.L.T. 834 (Tri. KoI.)

I frnd that aforesaid contention is not tenable as Notification No. 72/2017 -
Customs dated 16.08.2017 specilically says that "Ttre goods imported under this
concession shall not be eligible for drawback under sub-section (2) of section 74 of the
Customs Acr, 1962. F\rrther, importer has simply stated that the imported goods have
been re-exported. Further, importer has not produced any evidence that they have
claimed drawback under Section 74 (2) of the Customs Act, 1962. I find that Hon'ble
Mumbai High Court in the case of Dxpotec International Ltd Vs. Union of India
reported in 2022 (382) ELT 628 (Bom) has interalia held as under:

".........There is a dutg exemption as prouided in Notiftcation No. 27/2OO2 for those who
import mochinery or tools for execution of a controct ond re-export the same uithin the
prescribed perbd. This concession utas giuen because the Central Gouernment was
sati.sfted that it uto,s necessary in the public interest so to do, where the importer ho.s

taken the goods on lease for u.se after importatian and at the time of importation makes
a declaration that the goods are being imported temporarilg for executbn of a contract.
Such conclusians are not prescribed under Section 74 or notifrcatbn issued under
Section 74(2).

Therefore, the concession giuen Lo such importer uos that he need not pog the
entire 10O% of the clstoms dutg pagable under the said Act but ruould. pay onlg 15% or
3O%, as the case mog be. They do not haue to pag the entbe l OOo/o and then claim a
dranuback of 85% or 7oo/o, as the case mag be.

Hence, those uho fall und.er NotiJicatlon No. 27f2OO2 are 
^ot 

entltled to
ang drawback under Sectlort 74.

2 T.Therefore, we are unable to accept the stand of petitbner that dranuback
has tn be giuen euen where a conce.ssion has been auailed of under Notifration No.
27/2OO2. The submissions of petitioner that the note giuen in Notiftcatbn No. 27/2OO8
amend-s the earlier notiftcatbn and, Lherefore, the position that no dra u.tback can be
claimed should com.e into force only from lst March, 2OO8 and for the perbd in question
also is not occeptable. As noted aboue, Notifbation No. 27/ 2OO2 is rlssued under Section
25(1) of the said Act and not under Section 74 of the said Act. Fwther, the conditians
prescribed under Notifrcation No. 27/2OO2 are not prescribed under Notifcation No.
19/ 1965 issued under sub-section (2) of Section 74. Further, we agree uith Mn Bangur
that the note in Notiftcation No. 27/2OOB i.s aLso claificatory. We h-aue to a,bo note that
Notiftcation No. 27/2OO8 i.s not the same os Notifrcation No. 27/2OO2 as it is an
amendment to the sail. notification and lays down further ltmitotion-s and conditbns and
ertent of exemption.

22. In our uicut, petitioner u,oulcL haue been entitled b a drauback of either 85o/o

or 7oo/o depending on u-then the goods u.tere re-exported, if they had paid l OOo/o custnrns
dutg and. not fiLed declarations und.er Notifrcation No. 27/2O02. Since petitbner lw.d- not
paid 1OO% dutg availing of Notifrcation No. 27/2OO2 ond had already auaiLed of
concession o-s per Notifrcation No. 27/2002, petitioner is not entitled to ang drauback.
Bg paging the concessbnal rate of custom.s dutA at the time of imporl petitioner has
alreadg auaibd of the benefit of drauLback and a.s such the d.ranuback paAment nade
was erroneous-"
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Thus applying the ratio of above decision, I find that contention raised by the
importer is not tenable and tJ:erefore, the abovc decision cited by them is not helpful
to them. Further, statement regarding the diflerential duty with interest, if payable
aJter considering Duty Drawback Entitle for Coastal Rambler and Coastal Voyage
submitted vide their E mail dated 25.07.2024 is also not acceptable as tlre Notification
No.72/2077 {ustoms dated 16.08.2017 spccifically says tJrat "The goods imported
under this concession shall not be eligible for drawback under sub-section (2) of
section 74 ofthe Customs Act, 1962.

26. Whether Shrl Umesh Kale, Technical Administrator/Logistics Executive of
M/s. Vaa Oord Iadia Private Llmited, is liable for penalt5z under Section 112laf &
(bl, Section 1l4AA a.trd Sectiotr 117 ofthe Customs Act, 1962?

26.1 I Iind that Shri Umesh Kale, Technical Adrninistrator/ Logistics Executive of M/s.
Van Oord India Private Limited was responsiblc for import and involved in deciding
the description and classification of the importcd i. e. two old and used Tugs iz.Ttug
Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (IMO 9660322) with
consumables on re-export basis imported under Bills of Entry bearing Nos.
79607281O7.09.2018 and a712607 /02.17.2018 by wrong availment of benefit of
Notification No. 72 /2Ol7-Customs dated 16.08.2017. Thus his act and omission
rendered the goods [able for confiscation undr:r Section 111 (m) of the Customs Act.
7962 alrd thereby Shri Umesh KaJe, Technicai Administrator/Iogistics Executive of
M/s. Van Oord India Private Limited rendered himself liable for penal action under
Section 112 (a) (ii) of the Customs Act,1962.

26.2 1 aJso lind that the Show Cause Notice proposes to impose penalty on Shri
Umesh Kale, Technical Administrator/Logistics Executive of M/s. Van Oord India
Private Limited under Section 114AA of the Customs Act, 7962. I find that Shri Umesh
Ka-le, in his statement recorded on 15.05.2023 has specifically stated that Tugs viz.
Trrg Coastal Rambier (IMO 9304904) and Tug Coastal Voyager (IMO 9660322) was for
unrestricted navigation as per the Technica.l Specification. Further, he admitted that
he was well aware of the judgement of CESTAT Chennai in Appeal No. C/OO379/2O12
in the case of M/s. Intemational Seaport Dredging Ltd., Chennai wherein exemption
under erstwhi.le Notification No.27 /2o}8-Customs dated 01.03.2008 to the
Tugs/goods falling under Chapter 89 had been denied (reported in ELT 2O2O (37 7l
E.L.T. 529 (Tri. - Chennai)). Further, he admittcd that Ttrgs viz.Tug Coastal Rambler
(IMO 9304904) and Tug Coastal Voyager (IMO 96603221, imported under Bills of Entry
No" 7960728/07.O9.2O7A & 8772607 /O2. 11.2018 do not fa.ll under the category of
Machinery, equipment or tools as mentioned in Notification No.72/2O77-Customs
dated 16.08.2017 and therefore, the exemption claimed by them was not available on
the goods imported under above said Bills of Enrry. Thus, I find that Shri Umesh Kale,
with clear intent to evade the payment of Customs Duty has wrongly availed the
benefrt of Notilicatior No.72 /2017-Customs datcd 16.08.2077. Hence,I find that Shri
Umesh Kale, Technical Administrator/ Logistics Executive of M/s. Val Oord India
Private Limited has knowingly and intentionally made, signed or caused to be made
ald presented to the Customs authorities such documents which he lcrew were false
arrd incorrect in respect of imported goods. Hcnce, for the said act of contravention,
Shri Umesh Ka-le, Technical Administrator/ Logistics Executive of M/s. Van Oord India
Private Limited is liable for penalty under Section 114AA of the Customs Act, 7962.
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26.3 I a-1so find that Show Cause Notice proposes penalty under Section 1 17 of the
Customs Act, 1962 on Shri Umesh Kale, Technical Administrator/Iogistics Executive
of M/s. Van Oord India Private Limited From thc hndings as discussed in Para 25,1
& 26.2 hereinabove, Penalty has been held imposable under Section 1 12 (a) (ii) of the
Customs Act,l962 for the act ald omission on '.hc part of Shri Umesh Kale, Technical



Administrator/Logistics Execulive ol M/s. Van Oord India Private Limited which
rendered the goods liable for confiscalion under Section 111 (o) of the Customs Act,
1962 and. Penalty under Section 114tu\ found imposable for fa-lse declaration in Bills
of Entry. Since, specilic penalty undcr Section 112 (a) (ii) of the Customs Act, 1962 &
1 14AA of the Customs Act, 7962 for contravention of Section 1 1 1 (m) and false
declaration in Bills of Entry has found imposable, I do not find it worth to impose
pena.lty under Section 117 of the Customs Act, 1962 which is for contravention not
expressly mentioned.

27. In view of t}re discussions and findings in paras supra, I pass the following
order:

27.L I disallow the benefit of Notification No.72/2O17-Cttstoms dated 16.08.2027
claimed by M/s. Van Oord India Pvt. Ltd., arrd Bill of Entry No.796O72a/O7.O9.2O78
and 8712607 / 02.11.2018 liled for import of two old and used Tugs viz. Tug Coastal
Rambler (IMO 9304904) and Tug Cozrstal Voyager (IMO 9660322) with consumables on
re-export basis be re-assessed accordingly.

27.2 I confirm the demand ot Differential Customs Duty amounting to
Rs.6,82,5O,O33/-l Rupees Slx Crore, Eighty T\ro La&h, Fifty Thoueand aad Thtrty
Three onlyf for the import of two old and used Tugs viz. two old and used Tugs viz
Tug Coastal Rambler (IMO 9304904) and Tug Coasta.l Voyager (IMO 9660322) under
Bill of Entry Nos.796O728/07.09.2018 and 8712607 / 02. 11.2018 respectively by M/s.
Van Oord India Pvt. Ltd., under Scction 28$\ of the Customs Act, 1962 read with
Section 28(8) of the Customs Act, 1962 and order to recover the same.

27,3 Interest at the appropriate rate sha-ll be charged and recovered from M/s. Val
Oord India B/t. Ltd., under Section 28AA of the Customs Act,7962 on the duty
confrrmed hereinabove at Para 27.2 above.

27.4 t hold two old and used T\rgs viz two o1d and used Ttrgs viz. Tug Coastal Rambler
(IMO 9304904) and Tug Coastal Voyager (IMO 9660322) under Bili of Entry
Nos.7960728l 07 .O9.2018 and 87 72607 / O2.ll.2Ol8 respectively.valued at Rs.
65,00,00,317l- (Rupeeo Slxty Five Crore, Three Hundred and Seventeen onlyl
liable for conliscation under Section 1 1 1(o) of the Customs Act, 1962. However, I give

M/s. Van Oord India Pvt. Ltd., the option to redeem the goods on payment of Fine of
Rs.6,5O,OO,OOO/- lRupees Six Crore and Fifty Lakh onlyf under Section 125 of the
Customs Act, 1962.

27.5 I impose penalty of Rr.6,82,5o,O33/-( Rupees Slx Crore, Elghty Tlso Lakh,
Fifty Thousaad and Thtrty Three only) plus penalty equal to the applicable interest
under Section 28AA of the Customs Acl, 7962 payable on the Duty demanded and
confirmed above on M/s. Van Oord L'rdia B/t. Ltd under Section 114A of the Customs
Act, 7962 in respect of Bill of Entry Nos.7960728l 07.09.2018 and 8712607 /
02.71.2078 filed for import of two old and used Tugs viz. T\rg Coastal Rambler (IMO
9304904) and Trrg Coastal Voyager (lMO 9660322). By M/s. Van Oord India Rrt. Ltd.
However, I give an option, under proviso to Section 114A of the Customs Act, 1962, to
the importer, to pay 25o/o of the amount of total penalty imposed, subject to the
payment of tota-l dut5r amount and intcrest confrrmed and the amount of 25o/o of
penalty imposed within 30 days of rcccipt of this order.

27.6 I relratn from imposing any pr:nalty on M/s. Van Oord lndia Rrt. Ltd., under
Section 112(a)& (b) of the Customs A<:t,7962.

27.7 I irrpose a penalty of Ra.5,OO,OOO/- (Rupees Flve Lakh oalyl on M/s. Van Oord
India Pvt. Ltd under Section 114AA of thc Customs Act,7962.
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27.8 I refrain from irnposing any penalty on M/s. Van Oord India Rrt. Ltd under
Section 1 17 of the Customs Act,l962.

27.9 I impose a penalty of Rs.5,OO,OOO/- (Rupees Five Lakh onlyl on Shri
Ka-le, Technica,l Administrator/Logistics Execulive of M/s. Van Oord India
Limited under Section 1 12(a)(ii) of the Customs Ac1, 1962.

27.LO I impose a penalty of Rs.5,OO,OOO/- (Rupees Five Lath onlyf on Shri
Kale, Technical Administrator/logistics Execurive of M/s. Van Oord India
Limited., under Section 114AA of the Customs Ac:1, 1962.

Umesh
Private

Umesh
Private

27.11 I refrain from imposing a-ny penalty on Shri Umesh Kale, Technical
Administrator/Iogistics Executive of M/s. Vzrn Oord India Private Limited under
Section 1 17 of the Customs Act,7962.

28. This order is issued without prejudice to any other action that may be taken under
the provisions of the Customs Act, 1962 and Rulcs/Regulations framed therer:nder or
any other law for the time being in force in the Itcpublic of India.

29 The Show Cause Notice No. VIII/ 10- 1alCommr./O&A 12023-24 dated O4.O9.2023
is disposed olf in above terms.

-rot-
(

(Shiv Kumar Sbarma)
Principal Commissioner

DtN - 2024087 I MNOOOOOOD6ED

F. No. VIII/ 1O -L4 I Colaaat. I O&A I 2o23-24 Date: O8.O8.2024

BY Speed Post /Hand Delivery/Email:
To,

1. M/s. Van Oord India Private Limited,
2O7, 2nd Floor, Central Plaza,
166, C.S.T.Road, Kalina, Santacruz East,
Mumbai, Maharashtra - 400098.

2. Shri Umesh Kale, Technical Administrator/
Logistics Executive
M/s. Van Oord India Private Limited,
2O1, 2n.d Floor, Central Plaza,
166, C.S.T.Road, Kalina, Santacruz East,
Mumbai, Maharashtra - 400098.

Copy to:-

The Chief Commissioner of Customs, CCO. Customs, Ahmedabad.
The Additional Director General, DRI, Ahnrcdabad 7,on.d Unit, Unit No.15,
Magnet Corporate Park, 100 Ft. Tha.ltej Ilcbatpur Road, Off Sola Over
Bridge, Ahmedabad - 380054 for inform:rtion please.
The Additional Commissioner of Customs ('l'RC), Ahmedabad for information
please
Deputy Director DRI, Regional Unit, Jamnzrgar for information please.
The Deputy/Assistant Commissioner of Customs, Haziu"a Port for information
please.
The Superintendent (System), Customs HQ, Ahmedabad in PDF format for
uploading on t}te website of Customs Comrnissionerate, Ahmedabad.
Guard File.
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