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;TFI q€ rr{[

rrq srjwR lfr

& wqq fr o't{ qR ss B{re{r t s{q+ ol erro-a q-6qg 6-{f,r d d w .3{rtq a1 rrB qff dr{s
i r c-fi+ d Grfl orw ufu+rcgffi nfua 1vril5+ €vilrt-r, fuf, rierfrq, crr*re frrnqr fi-sd qrrf,
r$ ffi q+ g{ffq{vr qrtfi q-{Ua ol e-ot B.

This copy is granted free of cost for the private use of the person to whom it is issued

1962 (1) (qqr

Tqa qIFq rrqd 6T{r

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categorres
of cases, any person aggrieved by this order can prefer a Revision Application to The Additional
secretary/Joint secretary (Revision Apprication), Ministry of Finance, (Department of Revenue)
Parliament Street, New Delhi within 3 months from the date of communication of the order

(6( Fq qTcI.

any goods imported on bag 9a9e

(tq( l{Rd 3{I{niI tI?[T rr{tl qRa II<TdTE{I;IIr{ ;I rrg rrrf,
qI ts€ TTi q RIr{ qT rdrt qr+ + fuq i{tfdrd qre s-ilt c qr+ tr{ rrt 6rr rr<q err q{ rilt rrg
qrq 61 qrrr fr s{ffdril qro fr E-ff d.
any goods loaded in a conveyance for importation into lndia, but which are not unloaded at their
place of destination in rndia or so much of the quantity of such goods as has not been unroaded at
any such destination if goods unloaded at such destination are short of the quantity required to be
unloaded at that destination.

(rT ( 1962 3{t{rtl X d?I[ q-{rq rrg d-6f,{i6

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder

f+fftrqor+fiq-,
o1qrS,ftofuiu€S

3
ETTTI

srq mft{d 6'rrlqrd €es 6++ qrFs,

e revrsron application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by

(6) q.E,1 870 Irc q.6

Th

1 4
Mqq,qfrdc-{rfl+461 qrqffiq{?s-frszdrflfr{IqrBq.

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870

3firril*rlq{er
(b) 4 copies of the Order-in-Original, in addition to relevant documents, if anv

cDl

(u) EErt 1962 [gqr 3l-dl
r$-q, ots,Eu-s q-ffi sfu frfr u rd Ssft{ + .r{rfi-{ qldr 

B fr u. zoot_csqe dS qrAI[ E 1000/-
CFcg \16 6-'rR qr, l, *sr rft qrc-er ti, * uw fuc g.rd;a * rcrfrr6 Tm1a fl.BrR.oa1dsfrqi.qE E-6., rrirn rrqr qrq, 11r11ql rrqr o1 ttfu rfu s.cs \rir. ttrcr qr E{r* eqddtSe+s}'
sq fr r.zool- oilt qfr cfi dr€ * srfYrElArrts+sqfru.rooo
The duplicare copy of the T.R.6 chal lan evidencing payment of Rs.2OOl- (Rupees two Hundred only)
or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees,
fines, forfeitu res and Miscellaneous ltems being the fee prescribed in the Customs Act, 1962 (as
amended) for filing a Revision Application. lf the amount of du ty and interest demanded, fine orpenalty levied is one lakh rupees or less, fees as Rs.2OOl_ and if it is more than one lakh rupees, the

Order relating to

({{)

(c) copies of the Application for Revjsion4

fee is Rs.1000/-
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rsK {ffi E 6{
edtft-tq, ql8rfr 8-ffq'fi-d

qfun, l.lcl{, g-d,

eRIr{ET, 3{6qflErq- 3 800 1 6

5 1 962 Ur{I 29 g (5 ) ot1 96) qr{r
1 2 9 g ( 1 )*gttftcarftd+srqffifuaEm. {-{rd+sGs

c6) q-dr Er{I TITTT Tr{II {ffi dIIuI de{T (rIFJT

at pqgqIrs$6.cdfrr'oqql TS TS-q qFI dr€{ Egrt Fqs
(a) ere the amount of duty and interest demanded and penalty levied by any officer of customs in

(t{) .lrftd * wafud qTtrA fr q-6i frrS *rn{ffi ET{r qirn rlqt {@'
rrfl es of T6-q frq orcq F.qq t s{lq-6 d tfu -q Fqt qq'R{ crcc i B{ffs, r d d; qr{ Esr{ r!.q

where the amount of duty and interest demanded and penalty levied by any oflicer of Customs

in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, five thousand rupees ;

g{fi-d fr sqfud qrtrA fr sdi fttff €qr{-tr .rtnrolfr qrtr qirfi rrqr {FF si-* q-ro arn e.nqr
rrqr ds +t roc qErs ertq sqq fr ifq-s d d, As wrc Fqq.

(c)
where the amount of duty and interest demanded and penalty levied by any officer of Customs in

the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(s)

(d)

Bftr qftftqq a1 vrrr r 2e (g) }. .ir<,fa erfts crffm{ur t' wca ilw r+o qrtfi q-i- tol rt6
qrtcl & fds qr .r{M 61 $rr{+ + ftq qr ffi orq cfrtr{ }. ftq frq .rq r{fi-d : - orqtr Gr)
crfi -o qr qr+<T qr or cqrs.{q S tirs Erqq sfitfi + sr.r eq} qYE $ e'r {@' fi iidtr d+ qrBq.

rdd'. z
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oftrrfl.lrq EE{J 5fr 3Ir6dsrdrddAmcqftr erltftqq rgoz o1 trrtr rzg g rtr *. eitft+ mY{ rfr.q.-sd#qr{@Hq sEE{ffiofu+{r o-r or0-o orkorur &sqa furFtfuculqro{ftf, orE-6+e
ln respect of cases otherlhan these mentioned und er rtem 2 above, any person aggrieved by thisorder can file an appeal under Section 129 A(.1) of th e Customs Act, 1962 in form C.A.,3 before theCustoms, Excise and Service Tax Appellate Tribunal at the following address

Customs, Excise & Service

Tribunal, West Zonal Bench

Tax Appellate

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

Under Section 129 A (6) of the Customs Act,

Act, 1962 shall be accompanied by a fee of -

'1962 an appeal under Section 129 A (l) ofthe Customs

{s rc{@ %r 0 3GT w +6r{oor loqd6s ,qI<3 %10 q(l

ori q{, qdi s-{d (s f++t< i t *rfl-o ret qTq'Tr 
r

An appeal against this order shall lie before the Tribunal on payment of l07o ot the duty demanded where dLrty or duty and

penalty are in dispute, or penalty, where penalty alone is in dlspute

Under section 129 (a) of the said Act, every application made before the Appe late Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanled by a fee of five Hundred rupees

,"al

I
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ORDERIN APP EAL

Shri Kalpit Sharma, resident of 11' Shreenath Bunglows' Ahmedabad

Road,Dehgam.382305,Gujarat(hereinafterreferredtoas.theAppellant')hasfiledthe

present appeal challenging the Order-ln-Original No': 38/JC/SM/O&AJ2O20-21 dated

09.09.2020 (hereinafter referred to as 'the impugned order') passed by the Joint

Commissioner' Customs, Custom House, Ahmedabad (hereinafter referred to aS 
.the

Adjudicating AuthoritY').

2'Factsofthecase,inbrief,arethatonthebasisofspecificinformationthat

one export parcel containing large number of high end watches of foreign brands

consigned to one shri Kalpit sharma with its destination to congo, the Democratic

Republic, was lying at the premises of M/s. Star Door - 2 - Door courier service (

hereinafter referred to as 'Star'), the officers of Directorate General of Revenue

intelligence (hereinafter referred to as 'DRl') had carried out search at the premises of

Star under Panchnama dated 20.09.2018 in presence of Shri Ranjan Surendra Prasad

Kumar, authorized signatory of Star and Shri Harsh Sharma, the person who had booked

the consignment. During the search, 2'1 parcels (packages) of cargo were found, stacked

outside the premises and meant for shipment of Kinshasa, Congo. On inquiry, Shri

Ranjan Surendra Prasad Kumar informed that Shri Harsh Sharma, residing at Plot No.

74711 , Near Police Station, Sector 78, Gandhinagar-392 007, had booked the said

consignment for shipment to his cousin brother Shri Kalpit Bharatbhai Sharma, Masengo

Nzolameso, RD Cargo, Kinshasa (i.e. the appellant) and had submitted copies of

documents serially numbered from Page No. 1 to 15 related to the said consignment of

21 packages and also submitted copy of receipt of booking. On further inquiry, Shri Harsh

Sharma had informed that the said consignment was handed over to him by his cousin

brother Shri Kalpit Sharma ( i.e. the appellant) with instruction to export the same to him

when he informs to do so. Examination of the consignment (21 packages) was carried

out and it was found that the consignment contained watches of foreign brand such as

Rado, Edifice, Tissot, Diesel etc. and other goods like shoes, garments etc. inventory of

goods contained in the packages were made separately for other than watches and

watches of foreign brand as Annexure - A and Annexure - B to panchnama respectively.

Shri Harsh Sharma had expressed his inability to produce import documents in respect

of the said watches. He had further informed that he handed over the goods in the same

packed condition, as handed over to him by his cousin brother Shri Kalpit sharma. On the

basis of reasonable belief that the watches of foreign brands were illicitly smuggled into

lndia and that the other goods, viz. garments, shoes, etc., were used to camouflage and

conceal the smuggled foreign-brand watches, the consignments as detailed in Annexure-

A (goods other than branded watches) and Annexure-B (branded watches) were detained

Page 4 oI L7
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under a detention memo dated 20.09.2018. The possession of the consignments of

foreign-brand watches, as detailed in Annexure-B, was taken over by the DRI for further

investigation. The consignments of goods other than branded watches, as detailed in

Annexure-A, were handed over to Shri Ranjan Kumar, Authorized Signatory of STAR, for

safe custody under Supratnama dated 20.09.2018.2.1

2.1 ln follow up inquiry, searches / visits were carried out. Search was carried

out and Panchnama dated 24.09.2018 drawn at Residence of Shri Harsh Sharma, Plot

No.74711 , Near Police Station, Sector 78. Gandhinagar-382007 ( person who has

booked and delivered the 21 packages at STAR for shipment to his cousin brother Shri

Kalpit Bharatbhai Sharma ( i.e. the appellant), Masengo Nzolameso, RD Congo,

Kinshasa). Another search carried out and Panchnama daled 24.09.2018 drawn at

Residence of Shri Kalpit Sharma (i.e. the appellant), 11, Shreenath Bunglows,

Ahmedabad Road, Dehgam-382305 (person who has given the 21 packages to his

cousin brother Shri Harsh Sharma with instruction to export the same to him at Kinshasa

Congo when he informs him to do so).

2.2 Further, during the course of investigations, examination of the watches was

carried out in presence of the Technical persons, representatives from various retailers

and dealers of foreign brand watches in lndia, wherein, they opined that either watches

were counterfeit and not exact copy of original watches or of unidentifiable brand or they

were not dealing with those brands. Further, the brand owners of the famous foreign

brands were informed and requested to examine these watches bearing their brand name

for genuineness. All the representatives of the brand owners, who participated in the

investigation, after examination of the watches informed that the watches are counterfeit.

Other brand owners did not participate in the investigation on various grounds mainly, the

quantity was less.

2.3 Shri Kalpit sharma (i.e. the appellant) never participated in the investigation

even after summons were issued to him. During the course of investigation, statements

,-'&iQhfi Ranjan Surendra Kumar, authorized signatory of star and Shri Harsh Sharma were

Shri Ranjan Surendra Kumar, authorized signatory of Star' in his statement

nder Section 108 of the Customs Act, 1962 on29 1'1 2018, inter alia. stated

arsh Sharma was a walk in customer and contacted their Customers Sales

2.3.1

du

at Shri H

Manager for sending certain goods as unaccompanied baggage in the name of his

brother Shri Kalpit Sharma who was in Congo; that the Customs Sales Manager

forwarded the phone number of Shri Harsh Sharma to him and he contacted Shri Harsh

Sharma and enquired about the goods to be forwarded to Congo; That Shri Harsh Sharma

s and garments, few watches of lowinformed him that the contents of baggage are cloth

/.

ti

under Section 108 of the Customs Act, '1962

Page 5 of 17
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price, shoes etc. and the total weight of the goods would be approx 300/400 Kgs. and the

goods were to be fomarded as unaccompanied baggage to his brother Shri Kalpit -
Sharma and inquired about the charges for forwarding the same; that Shri Harsh Sharma

informed him that he needed only port to port delivery of the goods and the rate was

quoted on port to port basis and after negotiation / bargaining the rates were settled at

Rs 3701 per Kg.; that he informed Shri Harsh Sharma to submit copies of documents

such as Air ticket, Passport copy and Visa copy of Shri Kalpit Sharma evidencing his

departure from lndia and KYC documents of Shri Harsh Sharma in original; that Shri

Harsh Sharma visited their office on 13.09.2018 and produced his self-attested driving

license and Aadhar Card along with copies of e-tickets, passport, visa copy, invoice for

procurement of goods, packing list etc.; that as the KYC of the shipper was clear, he sent

the above documents on 17.09.201 B to the personnel of M/s. Express Handling

Worldwide (authorized IATA Agent) for verification of the documents, acceptance of the

goods and forwarding to the CHA to complete the Customs procedure for export from port

to port; that on 17.09.2018 Shri Harsh Sharma visited their office with 21 consignment of

goods packed in HDPE sacks as well as in carton boxes; that the personnel in their office

checked the weight of the 21 consignments and made a note of the same in a piece of

paper in presence of Shri Harsh Sharma which was about 683 Kgs.; that their office

personnel calculated the volume weight on the basis of actual weight and volume size

which resulted in 790 Kgs.; on the basis of volume weight of 790 Kgs Shri Harsh Sharma

made the payment at the rate of Rs. 370/- Per Kg. for forwarding the above goods to

Congo on '100% advance basis and they had issued necessary receipt for having

received the amount; amount was paid by Shri Harsh Sharma in cash stating that he did

not have any account to issue necessary cheque or transfer the amount under RTGS /

NEFT / Card Payment etc.: that they received the documents back from M/s. Express

Handling worldwide (IATA agent) in the evening of 17.09.2018 stating thatthe documents

were not proper and requested to obtain GST invoice and also stated that the air ticket

produced was beyond the time limit of three months prescribed under the rules for

forwarding the goods as unaccompanied baggage; that he informed Shri Harsh Sharma

as informed by agent and Shri Harsh Sharma informed that he will furnish the documents

as required; that on being shown the invoice issued by Last Option in respect of goods

delivered by Shri Harsh Sharma, he stated that there is no mention of the address GST

No. etc. on the invoice and the description of the goods such as Brand name / model No.

of the goods and is only giving very vague and general description ofthe goods as Ladies

watches, Men Watches, Goggles and frame, jeans etc., that the name of the consignee

on the invoice is also not Shri Kalpit Sharma as claimed by Shri Harsh Sharma while

delivering the goods to them.

\

. Page 6 of 17
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2 3.2 Statement of Shri Harsh Sharma was recorded on 20.02.2019 wherein he,

inter-alia, stated that Shri Kalpit Sharma ( i.e. the appellant) S/o Shri Bharatbahi Sharma

is his cousin brother, and his residence address in lndia is at 1 1, Shreenath Bunglows,

Ahmedabad Road, Dehgam; that Shri Kalpit Sharma is residing at Kinshasa, Congo and

visited lndia in January,2018 and went back on 17.03.2018; that Shri Kalpit Sharma,

before leaving lndia, gave him goods packed in 21 packages and informed him to export

the same when he informs him to do so; that he received message from Shri Kalpit

Sharma to send the 21 packages given to him and accordingly he contacted M/s. Star

Door - 2 - Door (M) for sending unaccompanied baggage to shri Kalpit sharma at

Kinshasa, congo and submitted copies of invoice No. 0071-52 dated 08.09.2018 of Last

Option, packing list showing description of goods as Watches, Goggles, Frames, Gents

wear T-Shirts, Jeans, Shoes, Ladies purse, Ladies wear etc., Air ticket, Passport copy

and visa copy given by Shri Kalpit Sharma evidencing his departure from lndia and his

KYA documents such as Aadhar card, Driving Licence to M/s. Star Door - 2 - Door (M);

that M/s. Star Door - 2 - Door (M) agreed to send the 21 packages as unaccompanied

baggage to shri Kalpit sharma at Kinshasa congo and he made the payment of Rs.

2,92,3001- towards booking amount for sending the 21 packages; that the 21 packages

given by him for sending to Shri Kalpit Sharma at Kinshasa congo are the same which

have been detained under panchnama dated 20.09.2018 and these packages were

delivered by him in the premises of M/s. Star Door 2 Door (M) in the same packed

condition as was handed over to him by shri Kalpit Sharma; that Shri Kalpit Sharma never

contacted him after knowing that DRI has booked a case in regard to the above mentioned

goods on 20.09.2018; that he tried to contact hrm many times on his contact No.

00243817118534 but was not able to contact him as his mobile number is unreachable /

not working since then; that he doesn't have any other contact number of Shri Kalpit

Sharma or his residence address of Kinshasa congo where at present he is staying; that

.".: . hp diresn't have his e-mail address and he is by no means contactable by him
j'.,: i'

1-, / 2.4 \ The consignment of 2'l packages containing watches of foreign brand as

\.'.I. ', per.Anytexure-B to Panchnama dated 20.09.2018 and other goods as detailed in

'\{ -.$fuHure - A to Panchnama dated 20.09.2018 were placed under seizure under seizure-\::I---
Memo dated 20.02.219, considering the watches as 'prohibited goods, smuggled into

lndia in violation of the various provisions of the Customs Act, 1962, Rules, Regulations

and in violation of the lntellectual property Rights (imported Goods) Enforcement Rules,

2007 and other goods used to camouflage / conceal the smuggled watches.

Page 7 ol !7
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(i) confiscation of the goods i.e. Foreign Brand Watches seized under Seizure

Memo dated 20.02.2019 as mentioned in Annexure-A to the SCN having value of Rs.

73,23,1041- which were smuggled into lndia and attempted to be exported out of lndia

under Section 1 1 1(d), 1 1 1(f) & 111(j) and Section 113(d) of the Customs Act, 1962,

(ii) confiscation of the goods i.e. other than watches seized under Seizure

Memo dated 20.02.2019 as mentioned in Annexure-B to the SCN having value of Rs.

37,60,8771- which were used to camouflage / conceal the foreign brand watches and

attempted to be exported out of lndia, under Section 1 1 9 and Section 1 13(d) of the

Customs Act, 1962,

(iii) imposition of penalty on Shri Kalpit Sharma under Section 112(a), Section

1 'l 2(b), Section 1 14(i) and Section 1 17 of the Customs Act, 1 962,

(iv) imposition of penalty on Shri Harsh Sharma under Section 1 12(b) and

Section 114(i) of the Customs Act, 1962,

(v) imposition of penalty on Shri Ranjan Kumar, authorized signatory of M/s

Star Door 2 Doo(M) under Section 114(i) of the Customs Act, 1962.

2.6 Shri Kalpit Sharma (i.e. the appellant) and Harsh Sharma have neither filed

any defence reply nor appeared for personal hearings before the adjudicating authority.

Shri Ranjan Surendra Prasad Kumar, had filed his defence reply and appeared for

personal hearing.

2.7 The Adjudicating Authority after considering the evidences, submissions on

record and statements recorded, passed the impugned order as under:

(i) absolute confiscation of the goods i.e. Foreign Brand Watches seized under

Seizure Memo dated 20.02.2019 having value of Rs. 73,23,'104l- smuggled into lndia and

attempted to be exported out of lndia under Section 11 1(d), 1 1 1(f) & 11 1(j) and Section

1 1 3(d) of the Customs Act, '1962,

(ii) absolute confiscation of the goods i.e. other than watches seized under

Seizure Memo dated 20.02.2019, having value of Rs. 37,60,8771- which were used to

camouflage / conceal the foreign brand watches and attempted to be exported out of

lndia, under Section 1 19 and Section 113(d) of the Customs Act, 1962,

(iii) lmposed penalties on Shri Kalpit Sharma of Rs. 5,00,000/- under Section

1'12(a), Sectionll2(b) under sub clause 112(i), Rs. 5,00,000/- under Section 114(i) and

);)\1N*->

Rs. '1 ,00,0001 under Section 1 17 of the Customs Act, 1 962.

- lt .f
'-*-"fage 
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(v) imposed penalty of Rs. 1,00,0001 on Shri Ranjan Kumar, authorized

signatory of M/s Star Door 2 Doo(M) under Section 114(i) of the Customs Act, 1962

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant i.e. Shri Kalpit Sharma have filed the present appeal on

09.05.2024. Shri Rahul Gajera, Advocate, Ahmedabad has been appointed to present

appellant's case before the Commissione(A), Customs, Ahmedabad. The appellant, in

his appeal memorandum dated 01.05.2024, received on 09.05.2024, raised below

mentioned points / submission in this regard:

"Grounds of Appeal :

1. The Order dated 9-9-2020 of leamed Joint Commissioner by which he has

ordered absolute confiscation of goods viz watches, apparels, shoes elc and further

imposed penalties under section 112 (a), 112 (b), 112 (1) & 114 (1) & 117 of the

customs act is not legal and proper and is liable to be set aside

3. Leamed Joint Commissioner ened by concluding without any prima facie

evidence, that the watches of foreign brand were smuggled into lndia because of

the brand name tagged on the watches. He erred in not appreciating that foreign

markings/brands are not sufficient to infer the foreign origin nature of goods ln this

behalf, appellant rely upon the Hon'ble Bombay High Court iudgement in the case

of state of Maharashtra v. Prithivirai Pokhrai Jain in which it has been held that

foreign markings are not sufficient to establish the foreign origin of the goods and

that such mafuings do not speak for themselves and are in the nature of hearsay

evidence. lt is held in the said judgement that no presumption about the foreign

oigin of goods arises from the foreign markings unless there is evidence to show

that the same were put by the parlicutar foreign company in ordinary course of

busrness"

4. lt is submitted that there is no evidence in the present case that the seized

put up by the foreignwatches bearing the marks of foreign brands had indeed been

P age 9 of 17
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(iv) lmposed penalties on Shri Harsh Sharma of Rs 2,00,000/- under Section

112(b) under sub clause 112(i), and Rs. 2,00,000/- under Section 114(i) of the Customs

Act, 1962.

2. At the outset, Show Cause Notice and Relied upon documents, report of

charlered engineer & Govemment approved values Mr. Bhasker G Bhatt have not

been furnished to the appellant, and hence, appellant reserve his right to make

further submissions after having fumished the same to the appellant. Without

prejudice to the aforesaid, the following submlssions are being urged.
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companies whose markings they purport to be and that therefore as laid down in the

aforesaid judgement of the High Couft no presumption of the foreign oigin of the-
goods can arise from such markings.

5. On the contrary, as per the impugned order itself inspectionfueification

done on various dates under Panchnamas by the respective ight holders of the

brands (brand owners) whose brands were tagged/attached in the seized goods,

have submitted their verification reports and confirmed that the smuggled watches

bearing their brand names are not oiginal but counbrteit.

6 Without prejudice to the aforesaid, and in any event, the valuation of

watches is entirely incorrect, as lf is undisputed fact that the watches were

counterfeits of low value. Learned Joint Commissioner seiously erred in not

appreciating that as stated by Mr. Harsh Sharma before whose statement has been

relied upon in the show cause notice, the value of the goods is about 8-9 lacs and

as panchnama carried out at the premises of various retailers/owners of the said

brands, undisputed fact is that the watches were counteieit; of low value. ln that

view reliance placed on the repoft of chaftered engineer and govemment approved

valuer Mr. Bhasker G Bhatt is misplaced. lt is submitted that appellant has neither

been fumished copy of said repoft nor appellant has been afforded oppoftunity to

cross-examine him, in absence of which reliance placed upon the said report which

is on the face of the records is inconsistent with the vaious mateial relied upon

during investigation and relied upon in the SCN as pointed out supra.

7. lt is fudher submitted that heavy reliance has been placed in the impugned

order on the foreign marking on the goods purchased without bills to shift onus on

the appellant to prove that the seized good is not smuggled goods which is contrary

to the below mentioned decisions, wherein it is held that mere foreign mafuings or

absence of purchase defals ls not enough to form reasonable belief under Section

123 of the Customs Act.

1) CC v lndia Sales lntemational 2009 (241) ELT 182

1 1) Yakub lbrahim Yusuf v. CC-201 1 (263) ELT 685
i)

.',t

iii) Gauri Enterpises v. CC-2002 (145) ELT 706
+

iv) Alfred Menezes v CC-2009 (236) ELT 587

8. Learned Joint commissioner seriously effed in holding that the goods other

than watches were used to conceal the smuggled watches of foreign brands He

erred in not appreciating that firstly, invoice under which goods were purchased is

dated Bth September 201 I and appellant left Congo on 17th March 201 8, there can

Page 10 of 17
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therefore be no purchase by the appellant of the said goods which is alleged to have

been of smuggled nature, as such the allegation of concealment of the goods as

against the appellant cannot be susta,ned Secondly, it is inconceivable to even

allege that one would buy goods wotlh Rs. 37,60,877/- to conceal goods worfh Rs.

73,23,104 as has been alleged in the impugned order."

PERSONAL HEARING:

4. Personal hearing in the matter was held on 16.10.2025, wherein Shri Rahul

Gajera, Advocate and Ms. Anshu Gupta, Advocate, appeared in person on behalf of the

appellant and reiterated the submissions made at the time of filing of the appeal. On their

request, another opportunity of personal hearing was granted on 24.12.2025 The said

hearing was attended by Shri Rahul Gajera, Advocate and Ms. Anshu Gupta, Advocate,

on behalf of the appellant through virtual mode, during which they made additional

submissions in support of the appeal.

DISCUSSION & FINDINGS:-

5. Before proceeding to examine the mells ot the oase, I observe from Form

C.A.-1 that the impugned Order-in-Original was passed on 09.09.2020 and the same

have been shown as received on 16.04.2024, i.e. after a lapse of approxtmately three

years and six months. Such an inordinate delay in the receipt of the Order-in-Original

appears to be unusual, as orders are ordinarily dlspatched and received by the appellant

within a reasonable period. I further note that the date of receipt of the Order-in-Original

assumes crucial significance, since the limitation period for filing an appeal before the

Commissioner (Appeals) under Section 128 of the Customs Act, 1 962 is to be reckoned

from the date of communication of the order. Therefore, determination of the actual date

of receipt of the impugned order is of vital importance for deciding the admissibility of the

appeal on the ground of limitation.

Page L! of !7

5.1 Therefore, in order to verify the appellant's claim regarding receipt of the

impugned Order-in-Original on 16.04.2024, this office caused necessary verification from

the adjudication section vide letter dated 05.12.2025. The Adjudication Section, Customs

House, Ahmedabad through letters dated 10.12.2025 and 12.12.2025 informed that the

impugned order issued in respect of Shri Kalpit Sharma (i.e the appellant) was

dispatched by Speed post bearing number EG3263456251N on 10.09.2020 and has not

been received back undelivered.
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5 2 ln accordance with the principles of natural justice, the appellant was-

afforded an opportunity of personal hearing on 24.12.2025, vide office letter dated -
22.12.2025, to present their submissions regarding the dispatch and delivery of the

impugned Order-in-Original, which was sent by Speed Post bearing consignment number

EG32534s5251N on 10.09 2020.

5 3 Shri Rahul Gajera, Advocate and Ms. Anshu Gupta, Advocate on behalf of

the appellant attended hearing on 24,12.2025 through virtual mode. ln their submission,

they made additional submission as under.

3. ln respect of the said letter dated 12.12.2025, we submit that mere proof of

dispatch does not constitute valid seruice of the OIO as contemplated under Section

1 53 of the Customs Act, 1962. ln absence of proof of delivery, valid service cannot

be assumed. For ease of reference, the provision of Section 153 has been quoted

by the appellant.

ln absence of such proof of delivery of OIO to the person intended to as mandated

under sub-section 1 (b) of section 1 53, our submlssion that appellant acquired

knowledge of passing of such OIO through his Chaftered Accountant who files his

income tax returns and that upon such information, appellant vide letter dated

06.04.2024, requested cusloms a copy of OIO if any passed ln reply vide email

dated 1 6.04.2024, the OIO was served upon the appellant for the first time, deserves

to be accepted.

ln this regard, reliance is placed on the decision of the Hon'ble Tibunal in fhe case

of (2023) 4 CENTAX 249 (Mad ) - Sri sfee/s V Commissioner of customs, Chennai.

A copy of which is annexed herewith.

4. Without prejudice to the above subrnrsslon, it is further submitted that the

OIO records the appellant's address as "11, Shreenath Bunglows, Ahmedabad

Road, Dehgam-382305." (Ref- Pg no.62 of appeal memo). However, the appellant's

prevailing address at the relevant time was:

8-202, V aibh av Complex,

Nandol Road, Dehgam,

Page L2 ol L7

"2. Along with PH notice, we have also received a letter dated 12.12.2025,

which appears to have been issued by the Customs Adjudication section. The said

/etler slales that the OIO was dispatched by speed post on 10.09.2020 and has not

been received back undelivered. lt also refers to two earlier lefters dated 05.12.2025

and 10.12.2025; however, copies of these two letters have not been furnished to us.

I
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G a ndh i n ag a r-3 82 30 5, G uja rat

The aforesaid address is reflected on the passport of the appellant during

the period of issuance of OlO, relevant pages of passpori forms part of the appeal.

(Ret Pg no. 27 of appeal memo). Further, the said address was a/so known to

cusfoms as investigation records reflects that copy of passport was also resumed

duing search and fufther the investigation records reflects that during search

proceedings, Shri Harsh Sharma (appellant's cousin) specifically informed the

depaftment of the aforesaid address of the Appellant. (refer Page No. 33 of the

Appeal Memo). Despite, it appears that Leamed Joint Commissioner has chosen to

serve the copy of the Order-in-Oiginal by adopting the address recorded in the

statement of Shri Harsh Sharma (refer Page No. 40 of the Appeal Memo) for the

reason best known to him.

/t is submitted that despite availability of such authentic and

contemporaneous records, the order was served at an incorrect address, rendeing

the service improper and invalid in law.

ln view of the above, even assuming that the order was dispatched and not

ed undelivered, the same cannot be treated as valid service, as dispatch to
u,#

a rrect address does not fulfil the statutory requirement of service under

n n 1 53 of the Cusloms Act, 1962. The obligation to effect proper service cannot

e uted merely on the ground that the postal article was not returned."

5.4 I find that during the personal hearing on 24.12.2025, the appellant claimed

that his prevailing address at the relevant time was 8-202, Vaibhav Complex, Nandol

Road, Dehgam, Gandhinagar-382305, as also reflected in his passport at the time of

issuance of the OlO. Further, this address was known to the Customs Department, as

during the search proceedings on 20.09.2018, Shri Harsh Sharma, the appellant's cousin,

had informed the department accordingly. The appellant further submit that despite

knowing this aforesaid address, the OIO was served on the address i.e. 11, Shreenath

Bunglows, Ahmedabad Road, Dehgam-382 305 as stated and confirmed by Shri Harsh

Sharma in his statement dt. 20.02.2019. Accordingly, the appellant contended that

dispatch to an incorrect address i.e. '1 1, Shreenath Bunglows, Ahmedabad Road,

Dehgam-382 305, despite availability of authentic records i.e. 8-202, Vaibhav Complex,

Nandol Road, Dehgam, Gandhinagar-382305, renders the service improper and invalid

in law.

6 The contention & argument of the appellant is found to be incorrect and

s rightly dispatched and communicatedmisleading. The impugned Order-in-Original

Page 13 of 17
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to the correct and legal address, i.e., 1 1 , Shreenath Bunglows, Ahmedabad Road,

Dehgam-382305. This address was stated, accepted, and confirmed by Shri Harsh 
*

Sharma, the appellant's cousin, in his statement daled 20.02.2019, recorded by the DRI

Officers under Section 1 0B of the Customs Act, 1962. Kind attention to the page 8 of 30

of the impugned order ( Ref. page no. 40 of the Appeal memo ), same is reproduced

herein below :

10. Statcmcnt of Shri lierlh Shrrmr rcrident of Plot l{0.

74?/r, flear Policr Strtlon, Scctor'?/B, Oudblargrr uas ;ctordcd

unricr Sccton 108 of the Customs A0l, )962 0n 20,02 20ltl rrhrrein he

.nrerali;r 5:a:cd ihal Shri Kalprl Sharma S/o Shri Bhrratbhar Sharmr rs

his cousrn brother and hjs nsidence addrcss in lnd:.r s ll ll

Shrccnrth Bungl..,t's, Ahmcdab;rd Road, Dchgnm, lhitt Shti Kalplt

F iio,vlll/l0-l19/ACC/0E A/HQ/2018.l9

6.1 ln order to negate the contention of the appellant that the impugned order

was dispatched to an incorrect address i.e. 11, Shreenath Bunglows, Ahmedabad

Road, Dehgam-382305 which does not fulfil the statutory requirements of service under

Section 153 of the Customs Act, 1 962, kind attention to the page 2 of 30 of the impugned

order ( Ref. page no. 34 of the Appeal memo ) , same is reproduced herein below:

-_'

_@

)

PaBc 2 of 30

Out c o rtl. Ofllq_Sre iIcllct Co g!Lu9!cd

3 Th.reancr, turthcr inquiry wa! also conductcd hy way of

sca.che$ / visits b! the olficers of DRI al variou! rclatcd premiscs under

fanchnamas. 
The list and bricf summary iB as follow!:-

lrl Plnchnlrn. drtcd 2+.09.2016 drswn 8t Rcaidcncc of Shrr

Harsh Shaima. Plot No. 747l l. Ncar Policc Slatioo, Scctor 78'

candhinagar-3E2oo7 (pcrsqn who has bookcd and dcliv.r.d

thc 2l pacl(sgca at STAR for shipm.nt to hi3 cousin btothet

Shn Kslpil Bharatbhsr Sharma, Mr5ln8o Nzolameso, RD

Congo, Kinshasa) - No incriminatinS docum.nt3 rclsted to casc

wcre found.

liil Prn.hlaror d.tcd 24-O9-2O!E drar rl at Rcsidcncq oi Shri

Kalprt Sharma, ll. Shrenath Bunglows, Ahmcdabad Road, -
DehSam-362305 lpcrson who has tiveo thc 2l packagca to hrs

cousin brorhcr Shn Harsh Sharma with instruction to cxpon

lha same :o hrm at Krnshasa Con8o whcn hc informs hirn :o do

so):-:lo ln(:rrrridtjiB (loclrments rclaicd to casc wera l'ound

a

:,,
:lt.I
..t
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From the above paragraph of the impugned Order, it is an admitted and

established fact that the residential premises of Shri Kalpit Sharma ( i.e. the appellant),

situated at 11, Shreenath Bunglows, Ahmedabad Road, Dehgam-382305, were

searched by the officers of the Directorate of Revenue lntelligence, and a panchnama

dated 24.09.2018 was drawn. The said panchnama is a statutory and contemporaneous

document prepared by DRI officers in the presence of tvvo independent panch witnesses

and carries evidentiary value in law. The panchnama conclusively establishes that the

aforesaid address i.e. 11, Shreenath Bunglows, Ahmedabad Road, Dehgam-382305

is the residential address of the appellant and was live, functional, and contactable at the

relevant time.

6.2 Further, attention is drawn to the copies of the appellant's passport (Ref.

pages 13-14 of the appeal memo), which indicate the residence address as 11,

Shreenath Bunglows, Ahmedabad Road, Dehgam-382305. So, on the basis of this

address, the impugned Order-in-Original was rightly and correctly dispatched and

communicated to the appellant.

6.3 Further, it is on records & established from the letters dated 10.12.2025

and 12.12.2025 of the adjudication section, Customs House, Ahmedabad that the

impugned order issued in respect of Shri Kalpit Sharma ( i.e. the appellant) was

dispatched by Speed post bearing number EG3263456251N on 10.09.2020 and has not

been received back undelivered. This proved the delivery and communication of the

impugned order at right and correct address.

6.4 lt is observed that the appellant's claim that mere proof of dispatch of the

impugned Order-in-Original by Speed Post on 10.09.2020, without evidence of delivery,

does not constitute valid service, is incorrect. This contention is not legally sustainable in

terms of sub-section (3) of Section 153 of the Customs Act, 1962. Herein below exact

wordings of the said section is quoted for ease of reference:

ction -153 : Service of Order, decisions etc

en such order, decision, sLlmmons, notice or any communication is sent

y registered post or speed post, it shall be deemed to have been received bv

the addiessee af lhe expiry of the period normally taken by such posf in transit

unless lhe contrary is proved.l"

Therefore, in view of provision of above, the impugned order has been

ellant and it shall be deemed to be delivereddelivered through speed post to the app
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unless something contrary to this proved by the appellant.

6 5 The appellant's contention that he first became aware of the impugned

Order-in-Original through his Chartered Accountant and thereafter requested a copy from

the Customs authorities is found to be vague and unsupported by any cogent justification,

legal reasoning, or credible evidence. The appellant has not produced any material,

documentary or circumstantial evidence, such as postal records, affidavit, or

contemporaneous correspondence, to substantiate his claim of non-receipt of the order.

ln view of the provisions of sub-section (3) of Section 153 of the Customs

Act, 1962, once the order is dispatched by Speed Post to the correct and recorded

address, a statutory presumption of due service arises. The burden to rebut such

presumption squarely lies upon the appellant. ln the absence of any convincing evidence

to the contrary, the appellant has failed to discharge this burden. Accordingly, the plea of

non-receipt of the impugned order is not acceptable and is liable to be rejected.

6.6 lt is further observed that the TR-6 challan bearing No. 2287 dated

26.04.2024, evidencing payment of the mandatory pre-deposit in the present matter,

records the appellant's address as 11, Shreenath Bunglows, Ahmedabad Road,

Dehgam-382305. This clearly establishes that the said address is the correct, existing,

and contactable address of the appellant. Consequently, it reinforces the conclusion that

the impugned Order-in-Original was rightly and legally dispatched and served upon the

appellant at the said address by Speed Post on 10.09.2020, in accordance with the

provisions of Section 1 53 of the Customs Act, 1962.

6.7 ln view of above such convincing and corroborative evidences on record,

the appellant's plea of non-delivery of the impugned Order-in-Original, which was duly

dispatched by Speed Post bearing consignment number EG3253456251N on 10.09.2020

to the said address , is wholly untenable and devoid of merit. Consequently, the question

of non-service of the impugned order does not arise.

7. ln view of the foregoing discussion and the cogent evidences on record, I

hold that the impugned Order-in-Original was duly and validly dispatched by Speed Post

to the correct and establlshed residential address of the appellant on 10.09.2020, in

accordance with the provisions of Section 153 of the Customs Act, 1962, and is deemed

to have been properly served upon him. The appellant has failed to rebut the statutory

presumption of due service by producing any credible or convincing evidence.

Consequently, the period of limitation for filing the

the date of such deemed service i.e. 10.09.2020.

appeal is req

rl

e reckoned fromul

.*d\."/
,'

)
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Since the present appeal has been filed much beyond the prescribed period

of limitation as well as the condonable period provided under Section 128 of the Customs

Act, 1962, and as the Commissioner (Appeals) has no power to condone delay beyond

the statutory limit, the appeal is barred by limitation and is, therefore, not maintainable in

law. Accordingly, the appeal is rejected as time-barred without going into the merits of the

case.
(3{d}d1

t\',
*-

rY
\E (Amit Gu

Commissioner (Ap pea ls),

Customs, Ahmedabad

Date. 26.12.2025

(email CUS-

cus-ahmd-

.

F. No. S/49-54/CUSI AHD|24-25

By Speed Post,

Shri Kalpit Sharma,

1 1, Shreenath Bunglows,

Ahmedabad Road,

Dehgam-382 305, Gujarat

Copy to:

1.The Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad

(email: ccoahm-ouj@nic. in )
2.The Principal Commissioner of Customs, Custom House, Ahmedabad.

ahmd-guj@nic.in rra-customsahd @gov. in ).
3. The Joint Commissioner of Customs, Custom House, Ahmedabad. ( email

ad i@qov. in )

3.The Deputy Commissioner, Customs, SVPIA, Customs, Ahmedabad.

( customsahmedabad@omail.com svpicustoms@qmail.com )

4. Shri Rahul Gajera, Advocate on behalf of Shri Kalpit Sharma, Dehgam

( rahulgajeral 982@9mail.com )

5. Guard File.
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