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olffig/oate of order : 10.o4 2024
qrftflt+tdrtt{s/ Date of Issue .to.o4.2024

gRTqtkd :-

Passed by :-

Rrd-grqRqqf, qqn€ngffi

Shiv Kumar Sharma, Principal Commissioner

{d3{re{tssn:

in the case of M/s. Sun Mark Stainless Private Limited, 3]0, Ashirvad Paras,
Opp.Krishna BungaJow,Nr.Prahladnagar Garden,Ahmedabad.

I frrvaft1fl rffiqffie, a.Q@furdedqffidcfr:{@T<rltrlqrfre I

1. This copy is granted free of charge for private use of the person{s) to whom it is
sent.
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2. Arry person deeming himself aggrieved by this Order may appeal agarnst this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bcnch within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Servicc
Tax Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Cirdhar Nagar
Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 380004.
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3. The Appeal should be filed in Form No- C.A.3. It shal1 be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Ruies, 1982. It
shall be filed in quadruplicate and shall be accompanied by an equal number
of copies of the order appealed agalnst (one of which at least shall be certified
copy). Al1 supporting documents of the appeal should be forwarded in
quadruplicate.

+ erffiadr6TEqwrqtiqd-dbqTil{cnfr-f,B, qnqft+i ErRq-f, Efl qt\nt azn ssb
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4, The Appeal including thc statement of facts and the grounds of appeal shall be
filcd in quadruplicate and shall be accompanied by an equal number of copics
of the order appealed against (one of which at least shall be a certified copy.)
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5. The form of appeal sha1l be in English or Hindi and should be set forth
concisr:ly and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.
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6. The prcscribed fee under the provisions of Section l29A of the Customs
Act,7962 shall be paid through a crossed demald draft, in favour of the
Assistant Regrstrar of the Bench of the Tribuna-I, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand d raft shal1 be attached to the form of appeal.

7. {€ s{rffi fr-s-e Scr {-tr, sflrc{@ \rs +slili qd-dqqqrfD-fi-tnTi
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7. An appeal against this order shall lie before the Tribunal on payment of 7.5o/o

of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute".
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Sub: Show Cause Notice No. VIII/ 10-21/Commr./O&A /2022-23 d.ared 23.09.2022

issued by the Commissioner, Customs, Ahmedabad to M/s. Sun Mark
Stainless Private Limited, 310, Ashirvad Paras, Opp.Krishna Bungalow,
Nr. Prerhladnagar Garden, Ahmedabad.
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8. The copy of this order attached therein should bear an appropnate court fee

stamp as prescribed under the Court Fees Act, 1870.



Page 3 of 57

BRIEF FACTS:

M/s, Sun Mark Stainless Private Limited, an importer having IEC
No.0813026181and having their registered office at 310, Ashiruad Paras,
Opp.Krishna Bungalow, Nr.Prahladnagar Garden,Ahmedabad (hereinafter referred to
as 'the importer' or the Noticee' for the sake of brevity) are engaged in the import of
"Hot Ro1led Stainless Steel Coi1s" for malufacture of "Starnless Steel Welded Round
Tubes/Pipes" through several ports, without payment of Duty of Customs under
cover of Advance Authorizations, under the provisions of CustomsNotification
No.18/2015-Cus dated 01.04.2015,as amended by the Customs Notiflr:ation No.
79 /2017 dated I3. lO.2O17 .

2. Whereas it appears that M/s.Sun Mark Stainless Private Limitedhave
contravencd the provisions of Section 17, 46 of tL,e Customs Acl, 1962, and also thc
provisions of CustomsNotification No.18/201S-Cus datcd 01.04.2015,as amcnded
by the Customs Noti{ication No-79 /2077 dated 13.10.2017,read with provisions of
Para 4.03, 4.13 and 4.14of the Foreign Trade Policy(2015-20), as amended by thc
DGFT Notification No.33/2015-20 dated 73.7O.2O17, issued in terms of lhe
provision of Para 4.13 of the Foreign Trade Policy (2015-20), as they imported "Hot
Rolled Stainless Steel Coils"for manufacture of "Stainless Steel Welded Round
'l'ubes / Pipes"throughseveral ports,without payment of Duty of Customs under cover
of Advance Authorizations,on the strength of the subject Notillcation and availed
benefit of exemption from paJment of IGST and/or Compensation Cess on the goods
so imported, leviable in terms of Sub-section (7) & Sub-section (9) of Section 3 of thc
Customs Tariff Act, 1975, but failed to comply with the pre-import and/or physir:al
exportconditions laid down in the subject Notification.

2.1 Intelligence developed by the Directorate of Revenue Intelligencc,
Kolkata, (hereinafter referred to as DRI) to the effect that M/s. Sun Mark Stainless
Privale Limited(importer), had imported various input materizrlswithout payment of
Duty of Customsunder cover of a number oI Advance Authorizationsissucd by thr:
Regional DirectorateGeneral of Foreign Trade (hereinafter referred to as DGFT). While
executing such imports, theimporter availed beneht of exemption extended by
Notilication No.18/201S-Cus dated 01.04.2015, as amended by the Customs
Notilicatron No.79/2017 dated 13.10.20\7, a;ld did not pay any CustomsDuty in the
form of Integrated Goods & Service Tax (IGST) levied under Sub-section (7) of Section
3 of the Customs Tariff Act, 797 5, on such input materia-ls at the time of
import.However, such exemption was extended subject to the condition that the
person willing to avail such benefit should comply with pre-import condition arrd the
finished goods should be subjected to physical exports on1y.

2,2 However, the intelligence developed by DRI, Kolkata, clearly indicated that
although M/s. Sun Mark Stainless Pdvate Limitedavailed such exemption in respcct
of lSAdvance Authorizations, but while going through the process of such imports
and corresponding exports towards discharge of export obligation, they failed to
comply with the pre-import condition, as dernanded under the said Notification No.
79/2O77-Cus dated 13.10.2017, that extended such conditional exemption. Pre-
import condition simply meals that the goods should be imported prior to
commencement of export to enable the exporter to mariufacture finished goods, which
could be subsequently exported under the same Adva-nce Authorization for discharge
of Export Obligation.

2.3 Accordlngly, investigation was initiated by way of issuance of Summons under
section 108 of the Customs Act, 1962. The importer was summoned by the
Superintendent of Customs (lmports), ICD Khodiyar on 10.01.2022[or production of
documents in connection with such imports. Shri Ankur Patwa, Authorized
Signatoryof the said Comparty submitted the information on 07.07.2022. Shri

l'ar:.c 3 1,t 57
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AnkurPatwa also submitted that input-output ratio is 1.20/1.00 (SION-61/837). The
summary ol the details are as under:-

Sr.
No

Advance Authorization specific No. & date of the first Bill of Entry and first Shipping Bill

First BE no.
First B E

date

81 01 35995 07-09 2015

81 01 381 28 08-06-2016

All the imports
are done

before GST
introduction

3 810138127 08-06-2016 9150672 03-04-2017
4 81 01 40 320 19-05-2017 2044947 10-06-2417

5 810140426 02-06-2017 2377656 10-07-2017
6 a5-12-2017 4328828 10-12-2017

7 810139676 07 -02-2017 3285968 18-09-2017

I 810138981 26-14-2016 2377624 10-07-2017

I 81 0141 503 08-12-2017 451 1985 22-12-2017
810141665 03-01 -2018 4740722 09-01 -2018

11 81 0141 596 22-12-2017 47 40725 09-01-2018
12 u4142055 23-42-2018 5477346 07-03-2018
13 810142259 28-03-2018 6535 079 25-05-2018
14 810143036 18-A7-2418 7386560 27 -07 -2018

9489468 01-01-201 9

Al the
exports are
done before

GST
introd uction

All the
exports are
done before

GST
introduction

5303 702 08-04-2017

6205284 20-05-2017

6271270 24-05-2017
1696343 21-12-2017

5303726 08-44-2017
All the

exports are
done before

GST
introd uction

1659708 19-12-2017

2385728 23-O1-2018
4371674 21-04-2018

16-03-201 8

56 926 58 20-06-2018

6540 909 30-07-2018

AA No AA Date
First

Shipping Bill
No.

F irst
Shipping
Bill Date

'15 810144064 12-12-2018 9613027 13-12-2018

2.4 It could be seen from the above chart that in case of 02(Two) Advance
Authorizations at Sr.No.9 and 15, they made exports first before imports after said
Notification No.79/2017-Cus dated 73.7O.2077. Quite naturally, they did not
manulacture the goods which were exported under the subject Advalce Authorization
corresponding to the said Shipping Bills, out of the Duty-free materials importc:d
under thc subject Advancc Authorization. Therefore, the materiais which were
exported zrgainst those Shipping Bills, were not manufactured of the Duty-frce
materia.ls imported under the Advance Authorization in question. This prima facie
rcsultcd in non-compliance of the pre-import condition.

2,5 Further, after detailed study of the data submitted in RUD- 1to the SCN, Two
Annexuresi.e.Annexure-A and Annexure-B to the SCNwere prepared by the Office of
ICD, Khodiyar. Study of the same revealed that in respect of the Advancc
Authorizations mentioned at Sr. No. 4, 5, 6,10, 71,12, and l4against these Advance

Authorizations, many of the raw materials were imported subsequent to signihcalt
quantity of exports. Therefore, the subject imported goods could not have been used
for the purpose of manufacture of export products under respective Advarce
Authorizations and the importer failed to comply with the pre-import condition in
rcspect of these Advance Authorizations.The License wise assessable value and IGST

bcnefit laken for the period from 13.10.2017 to 10.01.2019, for which pre-import
conditions were vitiated, arc as under:-

Table-2
Advance License wise and port-wise IGST saved Amount

Pagc 4 of57

Table-1

All the imports
are done

before GST
introduction

810141463

10
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Sr. No
Adv. License

No.
Adv. License

Date.
Port of
lmport

Assessable
Value in Rs.

IGST Saved
in Rs.

1 8't 0140320
INS BI6 7,86.89,3 90 1 ,53,17 ,791

19-05-2017
26.23.131 5.08 638

INSBI6 6.64.22 153 1 ,29.04 177

02-06-2017 INNSAl 3.43 79 589 66 66 374

14,29,7 8.37 5 2,78 59.336

2 814144426

3 810141463
INS BI6

05-12-2017
4,04,41 .321 78 41.774

2,24 ,49 867 42 7 5.57I

4,24,81 ,767 82,48,487
4 81 01 41 503 08-12-2017

IN SB I6

INNSA,l 5,02,3 8, 362 97,41.474

5

6

81 01 4't 665 03-01 -2 01 I INS BI6 16 20,80,265 3,14,77 998

8'1 01 41 5 96 22-12-2017 INS BI6 3,54.40,603 69 04 961

810142055 23-02-2018
INSB I6 20, 1 9,86,1 95

tN tllu N 1 6,69,99 343 130,54,821

IN S BI6 7 97 ,22 5367 810143036 18-07 -2018

8 810144464 3 7 4,46,471 72.96 367

20,69,83,322t-Total 1 ,06,39,78,969/.

Assessable
Value in Rs.

IGST Saved in
Rs.

ICD Khod iyar 70,72,64,230 13,75,80,735

l\4undra Port 24,7 4,23 ,7 89 4 82,10 ,525
JNPT,

NhavaSheva
10,92,90.950

1,06,39,78,9691

2,11.92 062

20 ,69 ,83 ,322t -

Port of lmport

2.6 As cvident from Annexure-Bto the SCN, the importer have violated sur:h pre
import condition, leading to non-payment of IGST in 71 (Seventy one) Bi11s ol Entry
under cover of which imports were made invoiving IGST amount ol
Rs.2O,69,83,3221- againsl thc 09 (Ninc) Advance Authorjzations. Out of thesc 71

Bi11s ol Enlry, 54 (Fifty Four) Bills of EnLry pertaLin to ICD Khodiyar, Ahrrrcdabad
involving IGST amount of Rs.13,75,8O ,7351-,1O (Ten) Ilills of Entry pcrtarn to JNPT.
Nhava Sheva involving IGST amount of Rs.2,11,92,O621-and 07 (Scven) Bills of
Entry pertain to Mundra Port involving IGST amount of Rs.4,82,1O,525/-.Copies of
15 Advance Authorizations are annexed as RUD-2to the SCN and copies of 54
Nos. Bills of Entry pertairing to ICD Khodiyar are annexed as RUD-3 to the SCN.

3. Following provisions oflaw are relevant to the Show Cause Notice

a) Para 4.03 ofthe Foreign Trade Policy (2O15-2O);
b) Para 4.05 ofthe Foreign Trade Policy (2O15-2O);
c) Para 4.13 of the Foreign Trade Policy l2Ol5-2O);
d) Para 4.14 of the Foreign Trade Policy (2O15-2O);
e) 9.2O of the Foreign Trade Policy (2O15-2O);
i) Para 4.27 of t}:.e Hand Book of Procedures (20 t 5-20);
g) Section 2(e) ofthe Foreign Trade (DR) Act, 1992;
h) DGm Notification No. 33/2015-20 dated 13.10.2017;
i) DGff Noti{ication No. 31/2013 (RE 2013) dated 01.08.2013;
j) DGFT Circular No. 3/2013 (RE-2013) dated, 02.08.2013;
k) Notifrcation No 18/201S-Customs dated 01.04.2015;
1) Notification No 79 /2077-Customs dated 13.10.2017;
m) Section 17 of the Customs Act, 1962;
n) Section 46 (4) of the Customs Act, 7962;
o) Section 1 1 t (o) of the Customs Act, 7962;
p) Section 112(a) of the Customs Act;
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3,93,57.010

1 ,55,33 936

12-12-2018 i INMUN1

Table-3
Port-wise IGST saved Amount

I

Total
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q) Section 124 of t}l.e Customs Acl, ).962;

a) lqtq.!,-O3_of the Foreign Trade Policu 12O75-2O) inter-alia states that :-

An Aduance Authoisation is issued to allou.t dutg free import of inputs, u.thich are
phgsbatlg incorporated in export product (moking normal allotuant:e for utostage). In
addttion, fuel, oil, energy, catalgsts uthich are consumed/ utili.sed to obtain export
product, mag also be allou.ted DGFT, by means of Public Notice, mag exclude ang
product(s) [rom puruiew of Aduance Authorbation.

b) Para 4,OS o_f the Foreign Trade Policg (2O15-2O) inter-alia sto.tes that :-

4.OS Eligtble Applicant / Export / Supplg
(a) Aduance Authorbation can be issued either to a manufacturer exporter or
merchant exporter tied to supporting manufacturer.
(b) Aduance Authorisation for phannaceutical products manufactured through Non-
Inlinging (NI) process (as indicated in paragraph 4.18 of Handbook of Procedures)
shall be i-ssued to monufacturer exporter onlg.
(c) Aduance Authorbation shall be Lssued for:
(i) Phgsical export (inctuding export to SEZ);

(ii) lnte rme dtate supplg; and/or
(iii) Supplg of goods to tlrc categoies mentbned in paragraph 7.O2 (b), (c), (e), A, b)
and (h) of this FTP. (iu) Supplg of'stores' on board of foreign going uessel / aircroft,
subject to condition that there is specifrc Standard Input Output Norms in respect of
ttem suppLied.

c) Pard 4.73 Foreign Trade Policg 12O75-2O) inter-alia sta.tes that :-

4. I 3 Pre import condition in certain cases

0 DGFT may, by Notifbatinn, impose pre-import condition for inputs under this
Chapter.

(i4 Import items subject to pre-import condition are listed in Appendix 4-I or ulill be
as indicated in Standard Input Output Norms /SION].

(iii) Import of drugs Jrom unregistered sources shall haue pre-import conditLon

d.) Para 4.74 Foreian Trad.e Policu 12O75"2O) inter-alia states that i

4 . 14 Details of Duttes exempted

Imports under Aduance Autlunsation ore exempted from payment of lSasic Custorn^s

DutA, Additional CustofiLs Dufu, Education Cess, Anti-dumping Dutg, Counteruailtng
DuLy, Safeguard Duty, Transition Product Spectfrc Safeguard Dutg, tuhereuer
applicabte. Imporl against supplbs couered under paragraph 7.02 (c), (d) and (g) of ITTP

u.till noL be excmpted from pagment of appticable Anti-dumping Duty, Counteruailing
Dutg, Safeguard Duty and Transition Product Specific Safeguard Duty, i[ ang. Hou..teuer,

imports under Aduonce Authori.sation for physical exports are also exempt from uhole
of the integrated ta-x and Compensation Cess leuiable under sub-sectit:n (7) ond sub-
sectLon (9) respectiuely, of section 3 of the Customs Tanff Act, 1975 (51 of 1975), as
mag be prouided in the notifbation issued bg Department of Reuenue, and such imports
shall be subject to pre-import condition. Imports against Aduance Authoisations for
phgsical exporls are exempted from Integrated Tox and Compensotion Cess upto
31.03.2O18 onlg.

e) Para 9,2O Foreiqn Trade Polica 12O15-2O lnter-alia states thd.t :-

Pagc 6 of 57
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9.20
"Export" is as delined in FT (D&R) Act, 1992, as amended from time to time

fl 4.27 Exports/ Supplies in onticipation or subsequent ro rbsue of on Authorkalion

(a) Exports / suppties mode from the dote of EDI generoted ftle number for an Aduance
Authorisation, may be accepted towards dbcharge of EO. Shipping / Supp\g
clocurnenl(s) should be endorsed uith FiLe Number <tr Authonsatton Number to estabtish
co-relalion of exports / supplies ttith AuthorLscttion issued. Export/ supply document(s)
should also conlain details of exempled maLertols/ inputs consumed.

(b) If applicotinn is approued., authorlsation shaLl be i.ssued based on input / output
norms in force on the date of receipt of applbatbn bg RegianaL AuthoitA. IJ in the
interuening peiod (Le. from date of filing of appltcation ond date of Lssue of
authorisation) the norm-s get chonged, the authoriz,ation u-till be i,ssued in proportion to
proui-sional exports / supplies olreody made till any amendment in norm.s b notified.
For remaining export-s, Polby / Proced-ures in force on date of i-ssue of authonsation
shaLl be applicable.

(c) The export of SCOMET items shall not be permitted agoinst an Authoisation until
and unless the requisite SCOMDT Authorisation is oblained by the appltcont.

(d) Exports/ supplies mode in onticipation of authon"sation shall not be eltgible for inputs
tu [t h p re - impo rt co ndition.

d Section 2(e) of the Foreign Trad.e (DR) Act, 1992 states that :-

(e) "import" and 'export" means respectiuelg binging into, or taking out of, India any
goods by land-, sea or air;

h) Notification No.33/2015-2O2O Neut Delhi,
Dated: 13 October, 2O17
Subject: Amendments in Foreign Trade Polby 2015-20 -reg

S.O. (E): In exerci.se of powers conferred by Section 5 of FT (D&R) Ac| 1992, read tuith
parctgraph 1.02 of the Foreign Trade Policy, 2O15-2O2O, as amended from time to time,

the Centrot Gouernment hereby makes fotLowing amendments in Foreign Trade Policy
2015-20. L Para 4.14 is omended to reud as under: "4. 14. Details of Duties exempted
Imports under Aduance Authoisolion are exernpted from paymenl of Basic Cuslozr.s
DutU, Additional Custom,s Dutg, Education Cess, Anti dumping Dutg, Counteruailing
Duty, Safeguard Duty, Transitinn Product Specific Safeguard Dutg, uhereuer
applicable. Import against supplies couered under paragraph 7.O2 (c), (d) and (g) ol FTP

Lrill not be exempted from payment of applicable Anti-dumping Duty, Counteruailing
Dutg, Safeguard Duty and Tronsition Product Specific Safeguard Duty, if ony. Howeuer,
tmports under Aduance Authorization for phgsical exports are also exempt from tuhole
of the integrated tax and Compensation Cess leuioble under sub secdon (7) and sub-
sectton (9) respectiuely, of section 3 of the Customs Tariff Act, 1975 (51 oJ 1975), as
mag be prouiTed in the notifirotion issued by Department of Reuenue, and such imports
shall be subject to pre-import condttion."

i) NoTIFTCATTON NO. 31 (RD-2O73)/ 2OO9-2O14
NEW DELHI, DATED THE 7st August, 2073

Pagc 7 ol 57
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In exerci^se of pouers conferred bg Section 5 of the Foretgn Tradc
(Deuelopment & Regulation) Ac\ 1992 (No.22 of 1992) read with paragraph 1.2 of
the F'oreign Trade Po\icg, 2OO9-2O14, the Central Gouernment herebg notifies the

follouLing amendmenLs in the Foreign Trade Polbg (FTP) 2OO9-20 14.

2. Afterpara4.1.14 of FTP anew pdra 4.1.15 b irlserted.
"4.1.15 Whereuer SION permits use of either (a) a generic input or (b) alternatiue
inputs, unless the name of the specific input(s) fu.thich has (haue) been used in
manufactunng the export productl gets indicated / endorsed in the releuant
shipping bill and these inputs, so endorsed, match the desciption in the reLeuant

btll of entry, the concerned Authorbatbn will not be redeemed. In other u.tords, the
name/ desciption of the input used (or to be used) in the Authori-satton must matcll
exactlg the name/ desciption endorsed tn the shipping bill. At the time of
dlscharge of export obligation (EODC) or at the time of redemption, RA shatl atlow
on[y those [npuLs u.thich haue been spectfically indicated in the shtpping btll."
3. Para a.2.3 of FTP i.s being amended by adding the phrase "4.1.14 and
4.1.15" in place of "and 4.1.14". The amended para u.tould be as under:
"Prouistons of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 ond 4. 1.15 of FTP shalt be

appltcabte for DFIA hoLder. "
1. Effect of this Notification: Inputs actuallg used in manufachre oJ the
export product should onlg be imported under the authori.sation. Simtlarlu inputs
actuallg imported must be used in the export product. Thi,s has to be establi-shed
in respect of euery Aduance Authori-sation / DFIA.

j) Policg Circular No.O3 (RE-2O13)/2OO9-2o14
Dated. the 2nd Augus| 2073

Subject: Wtthdratual of Policg Circular No.3O dated 1O.1O.2OOS on ImportabiLity of
ALternatiue inputs aLlou.rcd as per SION.

Notificatinn No.31 has been Lssued on 1st August, 2O13 u,,hich stiptiates "inpuLs
actually used in manu,facnt-re of the export product shoutd onlg be im.ported under
the authonsatton. Similarlg inputs actuallg imported must be used in the export
product." Accordingtg, the earlier Polbg Circulnr No.3O dated 10.10.2005 becomes
infructuous and hence stands u.tithdranun.

2. Thi,s es to reiterate that dufu free import of inputs under Dut!4

Exemption/ Remi-ssion Schemes under Chapter-4 of FTP shall be guided bg thr:

Noffication No. 31 issued on 1.8.2013. Hence ong chrification or notification or
communicatinn issued bg thi.s Directorate on this matter uhich mag be repugnant to

this Notification shall be deemed to haue been superseded to the extent of such
re pug nanca.

k) Notification No. 18/2O15 - Customs, Da.ted: 07.O4.2O75-

G.S.R. 254 (E).- In excrcisc of the powcrs conferred by sub-section (1) oI section 25 of
the Customs Acl, 7962 152 of 7962), the Central Government, bcing satisfied that it is
nccessarv in the public interest so to do, hereby exempts materials imported into
India against a valid Advance Authorisation issued by the Regional Authority in tcrms
of paragraph 4.03 of the Foreign Trade Policy (hereina-fter referred to as the said
authorisation) from the whole of the duty of customs leviable thereon which is
specified in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) and front
the whole of the additional duty, safeguard duty, transitional product spccific
safeguard duty and arrti-dumping duty leviable thereon, respectively, under sections
3, 8E}, 8C arrd 9A of the said Customs Tariff Act, subject to the following conditions,
namely:-
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(i) that the said authorisation is produced before the proper offrcer of customs at
the time of clearance for debit;

(ii) that the sard authorisation bears,-

(a) the name and address of the importer and the supportlng manufacturer in cascs
where the authorisation has been issued to a merchalt exporter; arld

(b) the shipping bill number(s) and date(s) a;td description, quantity and value of
exports of the resultant product in cases where import takes place after fulfillment of
export obligation; or

(c) thc description and other specilications where applicable of the rmported materials
zrnd thc description, quantity and value of exports o[ the resultant product in t:asr:s
where import takes place before fulhllment of cxport obligation;

(iii) that the materials imported correspond to the description and othcr
specifications where applicable mentioned in the authonsation and are in tcrms o[
pa;a 4.12 of the Foreign Trade Policy and the value and quantity thereof are wirhin
the limits specified in the said authorisation;

(ir) that in respect of imports made before the discharge of export obligation in
fuIl, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be specificd
by the Deputy Commissioner of Customs or Assistetnt Commissioner of Custofils, as
the case may be, binding himself to pay on demald em amount equal to the duty
leviable, but for the exemption contained herein, on the imported materieJs in respcct
of which the conditions specified in this notihcation are not complied wiLh, rogethcr
with interest at the rate of frfteen percent per annum from the date of clearance ol thc
said materials;

(r) that in respect of imports made after the dischzrge of export obligation in
full, if facility under rule 18 (rebate of duty pard on materials uscd in tht:
manufacture of resultant product) or sub-rule (2) of rulc 19 of the Central Excisc
Rules, 2002 or of CENVAT Credit under CENVAT Credit Rules, 2004 has bcen
availed, then the importer shall, at the time of clearance of the imported materials
furnish a bond to the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, binding himself, to use the imported materials in his
factory or in the factory of his supporting manufacturer for the manu factu re ol
dutiable goods and to submit a certificate, from the jurisdictional Central Excisc
officer or from a specfied chartered accountant wrthin six months from the datr: of
cleara-nce of the said materials, that the imported materizrls have been so used;

Provided that if the importer pays additional duty of customs leviable on the importcd
materials but for the exemption contained hcrein, thcn thc imported materi:rls rnay
be cleared without furnishing a bond specified in this condition and thc addition:rl
duty of customs so paid sha1l be eligible for availing CENVAT Credit under thr:
CENVAT Credit Rules, 2004;

(vi) that in respect of imports made after the discharge of export obligation in full,
and if facility under rule 18 (rebate of duty paid on materials used in the manufacturt:
of resultant product) or sub-ru1e (2) of rule 19 of the Central Excise Rules, 2OO2 or of
CENVAT credit under CENVAT Credit Rules, 2004 has not been availed and thc
importer furnishes proof to this effect to the satisfaction of the Deputy Commissioner
of Customs or the Assistant Commissioner of Customs as the casc may bc, then t hr:

imported materials may be cleared without furnishing a bond specified in condition
(v);

l'auc I ol-57
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{vii) that the imports emd exports are undertaken through the seaports, airports
or through the inland container depots or through the land customs stations as
mentioned in the Table 2 annexed to the Notification No.16/ 2Oi5- Customs dated
01 .04.201 5 or a Special Economic Zone notified under section 4 of the Special
Economic Zones Act, 2005 (28 of 2005):
Providcd that the Commissioner of Customs may, by special order or a public noticc
:rnd subjcct to such conditions as may be specified by him, permit import and export
through anv othcr sea-port, airport, inland container depot or through a land
customs slation within his jurisdiction;

(viii) that thc export obligation as specified in the said authorisation (both in value
and quantity terms) is discharged within the period specified in the said authorisation
or within such extended peri.od as may be gfanted by the Regional Authority by
exporting resultant products, manufactured in India which are specihed in the said
authorisation:

Provided that arr Advance Intermediate authorisation holder shall dischargc export
obligation by supplying the resultant products to exporter in terms of paragraph 4.05
(c) (ii) oi the Foreign Trade Policy;

{ix) that the importer produces evidence of discharge of export obligation to the
satisfaction of the Deputy Commissioner of Customs or Assistalt Commissioner of
Customs, as the casc may be, within a period of sixty days of the exoiry of pcriod
allowed for fulfi11ment of export obligation, or within such extended period as the said
Dr:puty Commissioner of Customs or Assistalt Commissioner of Customs, as the
casc may be, may al1ow;

(x) that the sard authorisation sha.ll not be transferred and the said materials
shall not be tretnsferred or sold;

Provided that the said materials may be transferred to a job worker for pror:essing
subject to complying with the conditions specilied in the relevant Central Excisc
notifications permitting transfer of materials for job work;

Providcd further that, no such transfer for purposes of job work shall be effected to
thr: units located in areas eligible for area based exemptions from thr: levy of cxcisc
duty in terms of notification Nos. 32/1999-Central Excise dated 08.07.1999,
33/ 1ggg-Central Excise dated 08.07.1999, 39 /2OO1.- Central Excise dated
31.07.2OO1, 56 /2OO2- Central Excise dated 14.71.2002, 57 l2OO2- Central Excise
dated 14.11.2OO2, 49/2003- Central Excise dated 10.06.2003, 50/2003- Central
Excisc dated 10.06.2003, 56l2OO3- Central Excise dated 25.06.2003,7l/03- Central
Excisc datcd 09.09.2003, a/2OO4- Central Excise dated 21.O1.2OO4 ar'd 20l2OO7-
Central Excise dated 25.O4.2OO7;

(xi) that in relation to the said authorisation issued to a merchant exporter, any
bond required to be executed by the importer in terms of this notification shall be

executed jointly by the merchant exporter and the supporting manufacturer binding
themselves jointly and severa-lly to comply with the conditions specificd in this
notification.

Notificd.tion No.79/2O77 - Customs, Doted: 13.1Q.2OLL

Central Gouernment, on being sati.sfied that it i.s necessary in the public interest so to
do, made the foLLouing furtlrcr amendments in each of the notiftcations of the
Gouernment of Indta in the Ministry of Finance (Department of Reuenue), spectfied in

u
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column (2) of tle Table below, in the manner a.s specified in the conesponding entry in
column (3) of the said Table:-

-: Table:-
Amend.ments

16/201s
Custom.s, dated
the 1 st Apil,
2015 fuide
number G.S.R.
252(E) dated
the I st April,
20lsl

In the said notificotion,- (a) in the opening
paragraph, after clause (ii), Llrc fitL\owing shall be
lnserted, namelg: "(iii) the ulhole of integroted tax
and the goods and seruices tox compensation cess
leuiable thereon under sub-section (7) and sub
section (9) of section 3 of the soid Customs Taiff Act:
Prouided that the exemption from integrated tox and
the goods and seruices tax compensation ce.s.s .shall
be auailable up to the 31st Morch, 2018."; (b) in the
Explanation C (n), for the u-.tords "Howeuer, the
foLlowing categoies of supp\ies, shaLl olso be
counted tou.nrds fulfilment of exporT obligation: ", the
utords "Houeuer, in authoisalions where exemption
from integrated tox and goods and seruice tax
compensation cess is not auailed., the follou-ting
categoies of supplies, shall also be counted towards

ment o ex rt ob ation: " shalL bc substitute d
2 1 8/ 201 5-

Custom^s, dated
the I st Apil,
20 15 [uide
number G.S.R.
2s4 (E), dated
the 1 st Apil,
201s1

In the said notification, in Lhe opening paraqraph,
(a) lor the tuords, brackets, ligures and Letters "from
the whole of the additional dutg Leuioble thereon
under sub- 2 sectinns (1), (3) and (5) of section 3,
safeguard dutg leubble thereon under sectton 88
and anti-dumping dutg leuiable thereon under
sectton 9A", the words, brackets, ftgures and lelters
"from the tuhole of the additionql duty Leuiable
thereon under sub-sections (1), (3) and (5) of section
3, tntegrated tox leuiable thereon under sub-seclion
(7) of section 3, goods and seruices tax compensotion
cess leutable thereon under sub-section (9) oJ section
3, safeguard duty leuittble thereon under section 88,
counteruailing dufu leuiable thereon under section 9
and anti-dumping dutg leutctbte thereon under
section 9A" shall be substituted;

(b) in condition (uiii), aJter the proui-s<.t, Lhe [olLowing
prouiso shall be inserted, norneLg:-

"Proutded further that notu-titltstondi.ng ctnything
contained hereinaboue for the satd authorisalions
where the exemption from integroted tox and the
goods and seruices tat compensation ce.s.s leuiable
thereon under sub section (7) and sub secLbn (9) of
section 3 of the said Customs Tarlff Act, hos
been aaailed., the export obligation shall be
Julfilled. bg phgsical exporb onlgf';

(c) after condition (xi), the follou.ting conditions shoLL
be inserted, namelg :-

" (xit) that the exemption Jrom inte(Jrated Lax artd Llte
goods ond -seruices Lo-y compcnsoLion r:c.s.s k:uiable
thereon under sub sectiort (7) ancl sub sectiort (9) of
section 3 of the said Customs TartfJ Act shall be
subJect to pre-import condition;

s.
No,

Notification
number and
d.ate
(2)
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(xiii) that the exemptian from tntegrated tax and the
goods and serubes to-y compensation cess leuiable
thereon und.er sub-seclion 17) and sub-seclion (9) of
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section 3 of the said Customs Tariff Act shall
be auailable up to the 37st March, 20 18.".

m) Sggtielt lf (1) pf ths CvStoms Act. 1962 read

ISECTION 17. Assessment of dutg. - (1) An importer entedng ang imported qoods

under section 46, or an exporter enteing anA export goods under section 50,

shaLl, saue as othertuise proutded in section 85, selfasses.s tlrc dutg, if ang,
leutable on such qoods.

(2) The proper offi.cer mag ueifA the entries made under section 46 or section 5O

and the sefl-asse.ssment of goods referred to tn sub-section (1) and for this
purpose, examine or test ang imported goods or export goods or such part thereof
as maa be necessan).

Proutded that the selection of cases for ueifrcatian shall primaily bc: on the basis
of rLSk eualuation through approprinte selection criLeia.

(3) F'or the purposes ol ueriJication under sub-section (21, the proper off[cer may
require tlrc importer, exporter or ang other person to produce ang documc:nt or
infonnation, u.therebg the dufu leuinble on the imported goods or exporl goods, as
the case mag be, can be o,scertained and thereupon, the importer, exporter or
such other person shall produce such document or furni-sh such infonnation.

(4) Where it is found on ueification, examtnation or testing ol thc goods or
othenuise tlaat tITe sef assessment i,s not done correctlg, the propcr officer may,

tuithout prejudice to ang otluer action uLhich mog be taken under th:as Act, re-

assess the dutU leviable on such goods.

(5) Where anA re-assessment d.one under sub-section (4) i.s contrarg to the self
a.s.se.s.srnenl done bg the importer or exporter and in cases other than those *^here.

the importer or exporter, as the ca,se mog be, confimls hi-s acceptance of the said
re- assessment in unting, the proper oJficer shaLl pass a speaking order ttn Lhc

re assessment, utithin ftfteen dags from the date of re-assessmenl. of the biLl of
entry or the shtpping bill, as the case maA be.

Explanation.- For the remoual of doubts, it i-s hereby declared thot rn cases uhere
an importer has entered ang imported goods under section 46 or an exporter has

entered ang export goods under sectbn 50 before the date on which the Finance
BilL, 2011 receiues the assent of tle President, such imported goods or export
goods shall continue Lo be gouerned bg the proubions of section 17 os iL sLood

immediatetg before the date on uhich such assenf is receiued.

n) Section 46 14) of the Customs Act. 7962 reads as:-

"T'he Lmporter u-thile presenting a Bilt of Entry, shall moke and subscribe to a
dr:claration as to the truth of the contenls of such bitl of entry and shaLl, in support of
such declaration, produce to the proper offtcer the inuobe, if ang, relating to the

imported goods....... "

o) Section 777lo) of the Customs Act, 7962 inter alia stipulates-

" 1 1 1 . Confiscatian of improperlg imported goods, etc. --
The lotlotuing goods brought from a place outside India shaLl be Liab[e to confi^scation

(o) ang goods exempted,, subject to anA conditi.on, from dutg or ang prohibitton tn

respect of the import thereof under thb Act or ang other law for the time being in force,
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in respect of which the condition i.s not obserued unless the non obseruance of th<:

condition was sanctioned by the proper offrcer;"

P) Further section 772 of the Customs Act, 7962 orouides for penal o.cttor.

Any person shall be lioble to penolty for improper importation of goods,-
(a) utho, in relatinn to ony goods, does or omtts to do ang act whtch act or omi.ssion

uould render such goods liable to confbcation under section 111, or abets Lhc

doing or omission of such an oc| .. . . .... ...

s) Section 124 of the Customs Act, 1962 inter alia stipulates :-

No order confbcating any goods or imposing ang penaltg on ang person sLtaLl be macle
under this Chapter unless the ou.ner of the goods or such person

(a) rs giuen a notice in witing Luith the prior approual of the offtcer of customs not
below lhe rank of an Assi.stant Commissioner of Customs, informing him of the grounds
on ulhich it i,s proposed to confiscate the goods or to tmpose a penaltA;

(b) i.s giuen on opportunitA of mnktng a represenlatLon in uiting within such
reasonable time as may be spectfied in the notice agoinst the ground.s of contiscalktn or
imposition of penoltg mentioned- therein; and

(c) is giuen a reasonable opport nitA ol being lteard irt tlLe rnotter

4. Imposition of two conditions for availing the IGST exemption in
terms of Notification No. 79l2Ol7 -Cus dated L3.1^O.2Ol7z-

4,L Whereas Advance Authorizations are issued by the Director:rte General o[
Foreign Trade (DGFT) to importers for import of various raw matcrials wiLhout
payment of Customs Duty artd the said export promotional scheme is governed by
Chapter 4 of the Foreign Trade Policy (2OI5-2O), applicable for subject case and
corrcsponding Chapter 4 of the Hand Book of Procedures (2O15-2O). Prior to CST
regimc, in tcrms of the provisions of Para 4.14 of thc prevarling Foreign Tradc Policy

l2Ol5-2O), thc importer was allowed to enjoy benefit of exemption in respect of Bztsic
Customs Duty as well as Additiona.l Customs Duties, Anti-durnping Duty and
Safeguard Duty, while importing such input materizLls under AdvaLnce Authorizatir:ns

4.2 With the introduction of GST w.e.f 01.07,2017, Additiona-l Customs Duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods zrnd Scrvicr:
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty,
IGST was made payable instead of such additional duties of Customs. Accordrngly,
Notification No.2612017 -Customs dated 29 June 2O 17, was issued to give eflcct
to the changes introduced in the GST regime in respect of imports undt:r
Advance Authorization. It was a conscious decision to impose IGST at the timc
of import, however, at the same time, importers were allowed to either take
credit of such IGST for payments of Duty during supply to DTA, or to take
refund of such IGST amount within a specified period. The corresponding
changes in the Policy were brought through Trade Notice No.11/2018 dated
30.06.2O\7. It is pertinent to note here that while in pre-GST regime blankct
exemption was allowed in respect of all Duties leviable when goods were being
imported under Advance Authorizations, contrary to that, in post-GST rr:gimt:,
for imports under Advance Authorization, the importers were required to pay
such IGST at the time of imports and then they could get the cred it ol thc
same.
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4.3 However, subsequently, the Government of India decided to exempt imports
under Advalce Authorizations from pa5rment of IGST, by introduction of the Customs
Notification No.79/2017 dated 13.10.2017. However, such exemption from the
payment oi IGST was made conditional. The said Notification No.79/2017 datr:d
13.10.2017, was issued with the intent of incorporating certain changes/ amendment
in thr: principal Customs Noti{ications, which were issued for extending bcnefit of
exemption to the goods when imported under Advance Authorizations. The said
Notiflcation stated that the Centra.l Govemment, on being satisfied that it is
nccessary in the public interest so to do, made the following further amendmcnts in
r:ach of thc Notifications of the Government of India in the Ministry of Financc
(Departmcnt of Rcvenue), spccified in column (2) of the Table bclow, in the meinner as

specrfied in the corresponding entry in column (3) of the said Table. Onllr the relevant
portion pertaining to the Customs Notihcation No.18/2015 dated 01.04.20i5 is

reproduced in Para 3fi) above, which may be referred to.

4.4 Therefore, by issuing the subject Notifrcation No.79/2017-Cus dated
13.1O.2O17, the Government of India amended inter-alia Notification No.18/2015-
Cus dated 01.04.2015, and extended exemption from the paJrment of IGST at the time
of import of input materials under Advarce Authorizations. But such exemption was
not absolute. As a ridcr, certain conditions were incorporated in the subjcct
Notification. One being the condition that such exempdon can only bt: extended so

long as exports made under the Advance Authorization are physical exports in naturc
and the other being the condition that to avail such benefit one has to follow thc pre-
import condition.

S.The Director General of Foreign Trade, in the meanwhile, issued one
Notification No.33/2O15-2O dated 73,LO.2O17, which amcnded lht: provision ol
I)ara ,1. 14 of the Forcign 'lradc Policy p075-20), to incorporate the exemption from
IGST, subject to compliance of the pre-import and physical export conditions. It
is pcrlinent to mention. that the principal Customs Notification No.18/201S-Cus.
bcing alr EXIM noti{ication, was amended by the Notification No.79/2017-Cus datr:d
13.),O.2O17, in tandem with the changed Policy by integrating the samc provisions for
nropr:r implementation ol the provisions of the Foreigr Trade Policlz l2O)5-2O).

5.1 Therefore, conscious legislative intent is apperent in the changes made in
the Foreign Trade Policy (2O15-2O) and corresponding changes in the relevant
Customs Notifications, that to avail the benefit of exemption in respecl of Integrated
Goods and Scrvice Tax (IGST), one would require to comply with the following two
c:ond ition s:

i) All r:xports under the Advancc Authorization should be physical exports,
therefore, debarring alry deemed export from being considered tovvards

discharge of export obligation;

ii) Pre import condition has to be followed, which requires materials to bc

imported first and then be used for manufacture of the finished goods,

which could in tum be exported for discharge ofEO;

6. Physical Export condition in relation to the Foreign Trade Policy
(2O15-2O) and the Notifrcation No.79l2Ol7-Cus dated 13.1O.2O17, and
whether it was followed by the importer

6.1 Wherezrs thc concept of physical export is derived from Para 4.05(c) and Para

9.20 of thc Foreign Trade Policy (2015-20) read with Section 2(c) of the Forcign Trade
(DR) Act, 1992. Para 9.20 of the Policy refers to Section 2(e) of the Forcign Tradc (DR)

A<:t, 1992, which defines 'Export' as follows:-
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(c) Aduance Authorization shall be issued Jor

(i) Physical export (including export to SEZ);
(ii) Intermediate supply; and/ or
(iii) Supply of goods to the categoies mentioned in paragraph 7.02 (b),

(c), (e), A, b) and (h) of tht-s FTP.
(iu) Supply of'stores' on board of foretgn going uessel / oircraft, subject
to condition that there is specific Standard Input Output Norms in respect
of item supplied.

6.2 Therefore, the defrnition has been further extended in specific lerms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, zre considered as Physiczrl Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qu.rlily ar.s

physical exports. Supplies of intermediate goods are covered by Letter of Invalidzrtion,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports. None of these supplies are eligible for being considered as physical exports.
Therefore, any category of supply, be it under letter of Invzrlidation and/or to EOU
emd/or under Internationa-1 Competitive Bidding (ICB) and/or to Mega Power Projects,
other than actual exports to other country ald supply lo SDZ, czmnot be considcrcd
as Physical Exports for the purpose of Chapter 4 of the Foreign Trade Policy (20i5-
20)

6.3 'Ihis implies that to avail the benefit of exemption as cxtcndcd through
zrmendment of Para 4.14 of the Policy by virtue of the DGFT Nolificzrtion No. 33/2015
20 dated 13.70.2017, one has to ensure that thc cntire cxports madc undcr an
Advanr:e Authorization towards discharge of EO are physical exports. In case the
cntire exports made, do not fall in the category of physical cxports, the AdvaLncc

Authorization automatically sets disqualified for the purpose of exemption.

7. Pre-import condition in relation to the Foreign Trade Policy (2O15-
2Ol and the Notification No.79l2OL7-Cus dated L3.LO.2O|7;
Determination of whether the goods imported under the impugned
Advance Authorization comply ruith the pre-import condition, and
whether it was followed by the importer

7 ,L Pre-import condition has been part of the Policy for long. In terms of Para 4, I 3

of the Policy, there are certain goods for which pre import condition was madc
applicable through issuance of DGFT Notrlication way before the Notificzrtion d:rted
13.1O.2077 czrme into being.

7,2 'lhc dchnition of pre import directly flows from l)ara 4.03 of thc liorcign ']'radt'
I']olicy (20 1 5- 20)[erstwhile Para 4.1.3 oI rhc Policy (2009-14)]. It demands that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage.This Para
specifically demands for such physical incorporation of imported materials in
the export goods. And the same is only possible, when imports are made prior to
export. Therefore, such Authorizations principally do have the pre-import
condition in-built, whrch is required to be followed, barring wherc otherwise use has

(e)"import" and'export" means respectiuely brtnging tnto, or Laking out of, Indio ong
goods bg lond, sea or air;

'I'herefore, primarily, export involves taking ou1 goods out of lndia, howcvt'r, in
Chapter 4 of the Policy, Para 4.05 defines premises under which Advancc
Authorizations could be issued amd states that -
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been allowcd in terms o[ Para 4.27 of the Foreign Trade Policy (20 1 5-20)[erstrvhilc
Para 4.12 of the Policy l2OO9-14)).

7 ,3 Advance Au thorizations are issued for import of Duty-free materials first,
which ivouid be usr:d for the purpose of memufacture of export goods, u,hich would bt:
cxportr:d out of India or be supplied under deemed export, if allowed by the Policy or
thc Customs Notification The vcry name Advance Authodzation was coined with
prelx 'Advance', which illustrates and indicates the basic purpose as aforesaid.
Spirit of the scheme is further understood, from the bare fact that while time a,llowed
for import is 12 months (conditionally extendable by another six months) from the
date of issue of the Authorization, the time allowed for export is 18 months
(r:onditionally extendable by 6 months twice) from the date of issue of the
Authorization. The reason for the same was the practical fact that conversion oI input
materials into finished goods ready for export, takes considerable time depcnding
upon the process of manufacture.

7.4 DGFT Not.ification No.31/2013 (RE-2013) dated 01.08.2013, was issued to
incorporatc a new Para No. 4.1.15 in the Foreign Trade Policy. The said Para is arr
cxtcnsion ol the Para 4.l.3lPzrra 4.03 of the Policy (2015-200] and stipulated further
r:ondition whrch clarified thr: ambrt of the aforesaid Para 4.1.3. Inputs actually
imported must be used in the export product.

7.5 A Circular No.3/2013 (RE-2013) dated 02.08.2013, was also issued by thc
Ministry of Commcrcc in linc with the aforesaid Notification. The Circuiar reiterates
that Duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 of FTP shall be guided by the Notification No.31 issued on 01.08.2013.

7,6 'l'hercforc. combincd reading of Para 4.03 of the Foreign Trade Policy. in Iorcc
aL Lhc trmc of issuance of thc Authorizations, ald the Notification aforcsaid along
wilh the Circular as mentioned above, makes it obvious, that benefrt of exemption
from payment of Customs Duty is extended to the input materials subject to
strict condition, that such materials would be exclusively used in the
manufacture of export goods which would be ultimately exported. 'lhcreforc, the
imporlcr dor:s not havr: tht'liberty to utilize such Duty-free materials ()ihcnvisc, nor
do thclr havc frecdom to export goods manufactured out of somcthing, \vhioh was not
acluallv imported.

7.7 Therefore, such Authorizations principally do have the pre-import condition in-
built, which is required to be fo11owed, barring where otherwise use has been allowcd
in tcrms <tf Para4.27 of the Foreign Trade Policy (2015-20) [erstwhile Para 4.12 of thr:
Polic,v (2009-14)1. Para 4.27 of the Hand Book of Procedures for the relevant period
arllows cxports / su pplics in anticipation of an Authorization. This provision has been
made as an exception to meet the requirement in case of exigencies. However, the
importers / cxporters have been availing the beneflt of the sard provision without
exception and the export goods are made out of domestically or othenvise procured
materials and the Duty-free imported goods are used for purposes other than the
manulacture of tht: export goods. However, Para 4.27 (d) has barrcd such beneltt of
cxporl in anticiparion ol Aurhorization for the inputs with prc-import condition.

7.A Spccific provision under the said Para 4.27 ldl was made, u,hich states that -

(d,) Exports/supplies made in anticipation oJ authorization shall not be
eligible lor inputs uith pre-lmport condltion.

Therefore, whenever pre-import condition is applicable in respect of the goods

to be imported, the Advarce Authorization holder does not have any liberty to cxport
in anticipation of Authorization. The moment input materials are subjcct lo pre-
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import condition, they become ineligibte for export in anticipation of Authorization, by
virtue ofthe said provision of Paru4.27 (d).

7,9 The pre-import condition requires the imported materials to be use d for the
manufacture of {inished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible whcn the export
happens subsequent to the commencement of imports after allowrng reasonable trme
to ma.nufacture hnished goods out of the same. 'lhcrcfore, whcn thc larw dcrnzrnds
pre-import condition on the input materia.ls to be imported, goods cannot be exported
in :rnticipation of Advance Authorization. Provisions of Para 4.27lal & (b), i.e export
in anticipation of Authorization and the pre-import condition on the input
materials are mutually exclusive and cannot go hand in hand

8. Whercas AdvzLnce Authorization Schemc is not just :rnolhcr schcmc, whcrc onc
is alLowed to import goods Duty free, for which the sole liability of the bcneficiary is to
complete export obligation only by expofting goods mentioned in the Authorization. It
is not a scheme that gives carte blanche to the importer, so far as utilization of
imported materials is concerned. Rather, barring a few exceptions covered by
the Policy and the Notification, it requires such Duty-free imported materials to
be used specifically for the purpose of mauufacture of export goods, As discussed
above, the scheme requires physical incorporation of the imported mzrtcriaLls in thc
export goods zrftcr allowing normal wastagc. Export goods arc rr:quircd to bc
mzrnufactured out of the very materials which have been imported Duty free. The law
does not permit replenishment. Thc Fligh Court of Allah.rb.rd in thc casc of
Dhararnpur Sugor Mtll reported tn 2015 (321) ELT OS{tS (ALl.)has obscrw<'d that:

"From the record.s we Jind that the import authorization requires the
phgsical incorporation oJ the imported input in export prod.uct after
allowlng norrnol u(E tage, reference clause 4.7.3. In tlle instont cose, Lhc

a.sse-ssee has hopelessly failed to establi-sh the physical incorporation of the
imported input in the exported sugat The A-sses.slng Authoitg and the 1hbunal
appeors Lo be correct in recording a finding thctl the ctppellant has utoloted the
prouLsions of the Customs Act, in exporling sugar Ltithout there bcing ang 'Export

I?e\eose Order' in the focts of this cose."

8.1 The Hon'b1e Supreme Court in the case of Pennar Industies rcportcd in TIOL
20 15-(162)-SC-CUS has held that :-

"It u,tould mean that not onlu the rau..t mateial irnported (in respect o[ Luhich
exentplion from dutg Ls sougltt) is Lo be uLilized in Lhe rrLanner mcnLrcrted,
namely, for manufacture of spectfied products bg Lhe importcr/ usscssee iLsclf,

this uerg mateial has to be utilized in dischorge oI cxporl oblLgation. It, thus,
becomes abundantlg clear thot as per this Notification, in order to auail
the exemptlon trorn lmport dutg, it ls necessary to mo.ke export of the
prod,uct manutactured. from thot oery raw material which is imported.
This condition i-s admittedLy not fulfilled bg the assessee as there ts no exporl o[
the goods from the raw mateial so utilized. Instead, export is of the product
manufactured from other mateial, that too through third partg. T'herefore, in
sfrict sense, the mandate of the said Notification has not been fut[illed by the
asse.ssee. "

4.2 The High Court of Madras (Madurai Bench) in the case of M/s. Vcdanra Ltd. on
the issue under consideration held that:-

"prc-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".
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8.3 Conditions No. (v) & (vi) of the Notifrcation No. 18/2O15-Cus dated
O1.O4.2O15, prescribe the modalities to be followed for import of Duly-frce goods
under Advance Authorization, in cases, where export obligation is dischzirged in full,
before the commencement of imports. This is to ensure that the importer does not
enjoy the bcnefit ol Duty cxemption on raw materia.ls twice for the same export. It is
but natural that jn such a situation the importer would have used domcs1ical11,
procurcd materials for the purposi of manufacture of goods that have bccn exportcd
and on which required Duties would have been paid arrd credit of the same would
also have bcen availed by the importer. The importer has in this kind of situation, two
options in terms of the above Notillcation:

8.4.Thc first option is elucidated in condition No.(v) of the Notification, which is as

rrnder-

"(u) LhaL in respect of imports made after the dbchorge o[ export obltgatk:n tn

fult, tf factlitu under rule 18 (rebate of dutg paid on mateials used in the
manufacture of resultant product) or sub-rule (2) of ruLe 19 of the Centrol DxcLst-

RuLes, 2OO2 or of CENYAT Credit under CEWAT Credit Rules, 2OO4 has been
auaited, then the importer sholl, at the time of clearance of the imported mateials
lurni^sh a bond to the Deputg Commissioner of Customs or A.ssi-stant
CommLssioner of Custom^s, as the case mag be, bindtng himself, to use the
imported mateiols in hl.s factory or in the factory of hb supporting manufacturer

for thc manufacture of dutiable goods and to submit a certificate, from the
junsdictionaL Central Excise offrcer or from a specified chartered accountant tuithin
sa months from the date of clearance of the said mateials, thot the imported
mateials haue been -so u.sed.

Proutded that if the imporler paAs additional dutg of cu.slorn-s lettiabk: on Lht:

imported maleials but for the exemption contained herein, then Lhe imported
materials mag be cleared without furnishing a bond specified in this condition and
thc: additional dutg of c:,;-sloms so paid shalL be eligible for auaiLing CDWAT Credit
under the CENVAT Credit Rules, 2OO4;"

8.4.1 The second option is similarly elaborated in condition No.(vi) of the Notification,
as under-

"(ui) that in respect of imports made after the di.scharge o[ exporl obligation in

fulL, and tl facilitg und-er rule 18 (rebote of dufu pdid on mateidls used in the
manufacture of resuLtant product) or sub-rule (2) of ntle 19 of the Central ExcLse

Rules, 20O2 or of CENVAT credit under CEM/AT Credit Rules, 2OO4 has not been
auailed and the importer fumLshes proof to this effect to the satisfaction of the
Deputr.l CommLssioner of Custom.s or the Assi^stant Commissioner of CusLoms as

tht: casc may be, then the imported materiaLs mag be cleared without furnishing a
bond specified in condition (u);"

8.5 Thus, thc purport of the above conditions in the erstwhile Notification is to
r:nsure that if domestically procured inputs have been used for manufacture of thc
cxported goods ald the inputs are imported Duty-free after the exports, then thc
benefit of "zero-rating" of exports is not availed by the exporter twice.

8.6 Thus, insertion of such conditions in the Notification, is indicative of lcgisiativr:
intcnt of keeping check on possible misuse of the scheme. Howevcr, cnsuring
r:onrpliance of these two conditions is not easy, on the other hand, such conditions
arc lulnerable to be mis-u scd and have the inherent danger to pavc way for 'rent

sceking'. Thereforc, to plug the loop-hole, and to facllitate and streamline the
implementation of the export incentive scheme, in the post-GST scenario the
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concept of "Pre-Import" and "Physical Export" was introduced in the subject
Notification, whrch make the sard conditions (v) & (vi) infrur:tuous. This is also in
keeping with the philosophy of GST legislation to rcmove as many condilion:rl
exemptions as possible and instead provide for zero-rating of exports thr(rugh the

option of taking credit of the IGST Duties paid on the imported inputs, at the time of
processing of the said inputs.

A.7 It is the duty of an importer seeking benehts of excmption extended by

Custorrs Notifications rssued by the Government of India/Ministry o[ Iilnarlcc. to
corlply with the conditions imposed in the Notification, which deterrnines, whcthcr or
not onc becomes eligible for the exemption. Exemption from payment of Duty is
not a matter of right, if the same comes with conditions which are required to
be complied with. It is a pre-requisite that only if such conditions are followed,
that one becomes eligible for such benefrt. As discussed above, such conditions
have been brought in with the objective of facilitating zero-rating of exports
with minimal compliance and maximum facilitation.

9, Whcrcas IGST bencfiL is avaiiablc against Advancc AuthorizaLions sutrjt:t:t to
observance of pre import condition j.n lerms ol the condition of thc Para 4. I 4 oI the
Foreign Trade Policy (2O15-2O\ and also the conditions of the newly introduccd
condition (xii) of Customs Notification No.i8/2015 dated 01.04.2015 as addcd by
Notilication No.79 /2077-Cus dated l3.lo.2OI7. Such pre-import condition rcquircs
goods to be imported prior to commencement of exports to cnsurc manufar:turing of
finished goods made out of the Duty-free inputs so imporlcd. Thcse finished goods

eire then to be exported under the very Adva-nce Authorization towards dischargt: of
export obligation. As per the provisions of Para 4.03 of thc Forcign Tradt: I)oJir:1'

(2O15-2O), physical incorporation of the imported materieds in the export good s is
obligatory, and the same is feasible only when the imports precedes export.

9.1 'l'he following tests enables one to determine whether the pre-import condition
in respect of the Duty-free imported goods have been satisfied or not:

i) lt the importer fulfils a part or corrplctc cxport obligation, in rt:spcct ol
.rn Advarce Authorization, even before commencement of any import
under the subject Advarce Authorizatron, it is implied that such
imported materials haye not gone into the production of goods that
have been exported, by which the export obligation has br:cn
discharged. Thcrcfore, pre-import condition is violatcd.

ii) Even if the date of the first Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the first Shipping
Bill through which exports have been madc, indicating exports
happened subsequent to import, but if documentary evidences establish
that the consignments, so imported, were received at a later stagc in the
factory after the commencement of exports, then the goods exported
under the Advance Authorization could not havc bccrr rnanufa.c[ured ouL

of the Duty free imported goods. This ztspe ct can bc verificd frorn thr:

date of the Goods Receipt Note (GRN), whrch establishes the actual datc
on which materiefs are received in the factory. Therelore, in abscncc of
the imported materials, it is implied that the export goods were
manufactured out of raw materials, which were not imported under the
subject Advance Authorization. Therefore, pre-import condition is
violated.

iii) In cases, where multiple input items are zrl.lowed to be imported under
al Advance Authorization, and out of a set of import items, only a few
are imported prior to commencement of export, this implics that in thc
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produotion o[ thc export goods, except for the item alrcady imported, rhc:

imporler had to uti[ze materia.ls other than the Duty-frcc matcria]s
imported under the subject Advance Authorization. The othcr input
materials are imported subsequently, which do not and could not have
gone into the productionof the fiaished goods exported under the
said Advance Authorization. Therefore, prc-import condition is
violated.

ir,) In sr>me r:ases, preliminary imports are madc pr-ior to cxport.
Subsequently, exports are effected on a scale which is not
commensurate with the imports already made. If thc quantum of cxports
made is more than the corresponding imports made during that pr:riod,
then it indicates that materials used for manufacture of the export goods
werc procured otherwise. Rest of the imports are made latcr which ncvcr
go into production of the goods exported under the subject Advancc
Authorization. It is then implied that the imported materials have
not been utilized in entlrety for manufacture of the export goods,
and therefore, pre-import condition is violated.

lo.Whether the Advance Authorizations issued prior to 13.1O.2O17
should come under purview of investigation

10.1 11 is bul natural that thc Advancc Authorizations which werr: issucd prior trl
l.l. 10.20I7, would nol and could not contain condition wrilten on thr: bodv o[ rhr:
Authorization, that one has to fulfil pre-import condition, for thc barc fact that no
srrch nre-imporl condition u,as specifically incorporated in the parenl Notification
No.18/2015 datcd 01.04.2015. The said condition was introduced by the Notification
No.79 12017 Cus dated 13.1O.2017, by amending the principal Customs Notification.

was no ob)igation to comply with the pre-import condition. At the same time, there
was no exemption from the IGST either during that period. Notifications are
published in the public domain, and every individual affected by it is aware of
what benefit it extends and in return, what conditions are required to be
complied with. To avail such benefrts extended by the Notification, one is duty
bound to observe the formalities and/or comply with the conditions imposed in
the Notilication.

1O.2 Whilc issuing thc subject Notihcation, the Government of lndia instcad ol
imposing a condition that such benefit would be made available for Advancc
Authorizalions issued on and after the date of issuance of the Notification, kt:pt thr:
doors wide open lor those, who obtained such Advance Authorization in thc past too,
subjcct to condit ions that such Authorizations are valid for import, and pre-import
and physir:al export conditions have also been followed in respect of rhosc Advancc
Authorizations. Thercfore, instead of narrowing down the bencfit to the importers. in
rcalitv. it cxtendcd bencfit to many Advance Authorizations. which could h:rvc br:cn

out of zrmbit of the Notillcation, had the date of issue been made the basic criterion
lor detcrmination of availment of benefit. Further, the Notifrcation did not bring into
cxistcnce anv new additional restriction, rather it introduced new set of exemption,
whir:h was not available prior to issue of the said Notification. However, as always,
such exemptions were made condltional. Even the parent Notification, did not
offer carte blanche to the importers to enjoy benefit of exemption, asil also had
sct ol conditions, which were required to be fulfilled to avail such exemption. As such,
an act of the Government is in the interest of the public at large, instead of confining
such br:nefits for the Advance Authorizations issued after 13.10.2017, the option was
k:lt opcn, r:vcn lor the Authorizations, which were issued prior to the issuancc of thc:

sard Notification. The Notiflcation never demanded that the previously issued
Authorizations have to be pre-lmport compliant, but definitely, it made it
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compulsory that benefit of exemption from IGST can be extended to the old
Advance Authorizations too, so long, the same are pre-import compliant.The
importers did have the option to pay IGST and avail other benefit, as they were
doing prior to introduction of the said Notifrcation without following pre-import
condition. The moment they opted for IGST exemption, dcspitc bcing an Advanc:c

Authorization issued prior to 13.10.2017, it was necessary lor the irrrporter to ensurc
thal prc import/ physic:rl export conditions havc bccn fulll satislirr:d in rcspcci oI th(
Advan<:c Authorization under which thcy intended to import availing cxcrrlJ)tion

1O.3 'l'leerefore, it is not a matter of conccrn whcther an Advancc Authorizartion was
issued prior to or after 13.10.2017, to ascertain whether the sarmc is entitled for
benefit of exemption from IGST, the Advarice Authorization should pass the test of
complying with both the pre-import and physical export conditions.

11. Whether the Advance Authorizations can be compartmentalized to
make it partly compliant to pre-import/ physical export and partly
otherwise,

11.1 Whereas Advance Authorization Scheme has always been Advant't'
Authorization specifrc. The goods to be imported/ exported, quantity of goods rcquircd
to be imported / exported, value ofthe goods to be imported/ exportcd, nos. of items to
be allowed to be imported / exported, everything is determined in respect of thc
Advancc Authorization issued. Advalce Authoriz:rtion spt:r:ific bcncfits arc t'xtr:ndt:d
irrespective oI the fact whether the importer chooses to import the whole rratcrials al
one go or in piccemeal. Therefore, such bcnefit and/or liabilitics are not llills of Entry
specihc. Present or the erstwhile Policy has never had any provision for issuancc ol
Advance Authorizations, compartmentalizing it into multiple sections, part of which
may be compliant with a particular set of conditions and another peut compliant with
a different set of conditions. Agreeing to the claim of considering part of the imports
in complialce with pre-import condition, when it is admitted by the imponer that
pre-import condition has been violated in respect of al Advzrnce Authorization, would
require the Policy to create a new provision, to accommodate such d.iverse set of
conditions in a single Authorization. Neither the present set of Pol.icy nor the Customs
Notification has any provision to consider imports under an Advanct: Authorizarion by
hypothetically bifurcating it into an Authorization, simultaneously compliant to
different set of conditions. As of now, the Advalce Authorizations arc cmbcddcd with
ar particular sct of conditions on1y. An authorizarion r:an lrc issu<'cl r:ithcr with prt'-
import condition or without it. Law doesn't permit splitting it into two imaginary
set of Authorizations, for which requirement of compliances are different.

11.2 Nlowing exemption for part compliance is not reflective in the Legislative
intent. For proportional payment of Customs Duty in case of partial iulfilment oI EO,
specifir: provisions have been made in the I'olicy, whrch, in turn has been
incorporated in Lhe Customs NotiJication. No such provisi.on has been rnade in
respcct of imports w.r.t Advance Authorizations with "pre-import and physical
exports" conditions,In absence of the same, compliance is required in respect of
the Authorization as a whole, ln other words, if there are multiple shiprnr:nts ol
import and mu)tiple shipments of export. then so klng as thcrc arc somc shipmcr)ts
in rcspect of which Duqr-free imports have taken place later and exports
corrcsponding to the same have been done beforc, then, thc prc-import <:ondition
stipulated in rhc IGST cxemption Notillcation gr:Ls vrolalcd. Once that happens,
then even if there are some shipments corresponding to which imports have
taken place first & exports made out of the same thereafter, the IGST
exemption would not be available, as the benel-rts of exemption applies to the
license as a whole. Once an Advance Authorization has bccn dclaulted, thcre is no
provision to consider such default in proportion to the offcncc comrnitted.
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I 1.3 T)ara 4 49 ol t he Hernd Book of Procedures 12O15-2A), Volu mc. I, demands
ihal if cxport otrligation is not fulfillcd both in terms of quan tity and valuc, thc
Authoriz6rl-ion holdcr shr. l, for the regularization, pay to Customs Authorities,
Customs Duty on unutilized value of imported/ indigenously procured material
along with interest as notified; which implies that the Authorization holder is lega1ly

duty bound to pely the proportjonate amount of Customs Duty corresponding to th(l
unfullilled export obligation.Customs Notification too, incorporates the samc
provision.

11.4 Para 5.14 (c) ofthe Hand Book of Procedures, Volume-I, (2015-20) in respect
of EPCG Scheme stipulates that where export obligation of any particular block ol
ycars is not fulfilled in terms of the above proportions, except in such cases where thc
cxport obligation prcscribed for a particular block of years is extended tly the Rcgional
Authority, such Authorization holder shal1, within 3 months from the expiry of thc
bloc:k of ycars,pay as Dutics of Customs, an amount that is proportionate to thc
trn[ulfi]led portion of thc oxport obligationvis-a-vis the total export obligation. [n
addition to thc Customs Duty calculatable, interest on the same is payahle. Customs
Notification too. incorporates the seme provision.

11.5 Thus. in both the cases, Advance Authorization under Chapter 4 and EPCG

under Chapter 5 of the HBPv1, the statutory provisions have been made for payrnent oI
Duty in proportion to the unfulfilled EO. This made room for part compliance and has
offcrcd lor rcmr:dial mcasllres. The same provisions have been duly incorporatcd in ttrr:
corresponding Customs NoLifi catrons.

11.5 Contrarl, to the above provisions, in the case of imports undcr Advancc
Authorisation with pre-import and physical export conditions for thc purposes ol
availing IGST exemptions. both the Pollcy aa well as the Customs Notifications are
silent on splitting of an Advance Authorisation. This clearly indicates that the
legislative intent is totally different in so far as exemption from IGST is
concerned. It has not come with a rider allowing part compliance.'l'hcrcforr:, oncc:

\/iliated. thr: IGST exemption would not be applicable on entire imports made undcr thr:
Authorisation.

12. Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notifrc ation No.7912O17-Cus dated 13.1O.2O17 in respect of
the imports made by the importer:-

12.1 Customs Notification No.7912077 dated 13.I0.2017. was isstred cxtcnding
bcnefit o[ exemption of IGST (Integrated Goods & Senrice Tax), on the input raw
materials, when imported under Advalce Authorizations. The origind Customs
\otifications No.l8/2015 dated 01.04.2015, that governs imports under Advancc
Authorizations, has been suitably amended to incorporate such additionai bcncfit to
thc importers, by introduction of the said Notification. It lvas o[ course spr:r:ifical1-v"

mentioncd in thc said Notificalion that "the exemption frorr intcgratcd tax and thr:
goods and scrvicr:s tax compensation cessleviable thereon u:rder Sub-section (7) and
Sub-scctron (9) of Section 3 of the said Customs Tarilf Act shall be subject to pre-
import condition;"therefore, for the purpose of availing the beneht of exemption
lrom payment of IGST, one is required to comply with the pre-import condition. Pre-
import condition demands that the entire materials imported undcr Advanct:
Authorizations should be utilized exclusively for the purpose of manufacture of
fir-rishcd goods, which wouid bc exported out of India. Therefore, if the goods are
exported before commencement of import or even after commencement of
exports, by manufacturing such materials out of raw materials which were not
imported under the respective Advance Authorization, the Pre-import condition
is violated.
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12.2 DGFT Notification No.33/2015-20 dated 13.10.2017 amended Para 4.14 ofthc
Foreign Trade Policy (2015-20). It has been clearly stated in the said Pa-ra 4. 14 ol the
Policy that-

" imports under Aduance Authorlzdtlon Jor phgsical exports are a|so
exempt from whole of the integraled tax and Compensation Ce ssleuiable under
sub sectton (7) and sub-section (9) respectiuety, oJ sectton 3 of the Cu.sloms
Tariff Act, 1975 (51 of 1975), as maA be prouided in the nottficalion issued bg
Deportment of Reuenue, and. such lmports sha.ll be subject to pre-import
condltlon."

Basically, the said Notification brought the same changes in the Policy, which havc
becn incorporatcd in the Customs Notification by the ;rforcmentioncd amendrnent.

12,3 For the purpose of availing the benefit of exemption from payme nt of IGS'I' in
terms of Pa:.a 4.14 of the Foreign Trade Policy (2O15-2O) arld the corresponding
Customs Notification No.79 /2017-Cus dated 13.1O.2017, it is obligatory to comply
with the pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in the foregoing paras, the Duty-free materia.ls are not subjected 1o the
process of manufacture of finished goods, which are in turn exported under the
subject Advarce Authorization, condition of pre-import gets vrolated.

12.4 Combined provisions of the Foreign Trade Policy and thc subject Custorns
Notifications, cleerrly mandate, only imports under prc import condition would b<:

alkrwcd with the benefit of such exemption subject to physiczr.l exports. Therefore, no
such exemption can be availed, in respect of the Advance Authorizations,
against which exports have already been made before commencement of import
or where the goods are supplied under deemed exports. The importer failed to
comg;ly with thc aforcmentioncd conditions.

13. Pre-import has to be put in respect of input, which should find place in
paragraph 4.13 ofthe Foreign Trade Policy, which is not so in the present case;

13.1 Para 4. 13 (i) states that:-

"DGFT mag, bg Notifrcation, impose pre-import condition for inputs under Lh-s

Chapter.'

13,2 Pala 4.13 of the Foreign Trade Policy states that to impose pre-import
condition the Directorate General of Foreign'lrade is required to issuc Notification for
that purpose. The DGFT has followed the said principle zrnd accordingly issucd
Notification No.33/2015-20 dated 13.1O.2017. The said Notifrcation is general in
nature and does not exclude any goode from the purview of the same,Only
condition that is imposed for one ald a1l goods is thatthe pre-import condition has to
be followed in case the importer wants to avail thc benefit of IGSI'exemption ln
abscnce of aly specific negative list containing specific mention of set of goods. which
may not be covered by the said provision, it has bet:n ensured rhat all goods arc
covcrcd by thc said Notihcation. provided that the importcr intcnds to avail exemprion
of IGS'I'. It is a common practice and understanding that in case of general
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The said Para clearly left open, the scope of imposing pre-import
condition on any goods which could have been covered by the said Chapter 4 of
the Policy. Thercfore, imposing such condition across board lor all goods importcd
under Advance Authorization was wel] within the compctcnce and authority oI thc
Policy m;r}<ers. 'lhe only condition was to issue a Nolification bclorc imposition ol
such pre-import condition. In the present case DGFT has issued rhc Norrllcarron No.
33l2Ol5-2O, which fulIills the requirement of the sard provision of law.
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provision, the same is applicable to one and all except those covered by a

specific clause in the form of negative list.It is neither practicable nor possible
to specify each and every single item on earth for the purpose. In absence of
any such negative list offered by the said Notification, such pre-import
condition becomes applicable for all goods to be imported.

13.3 Thercfore, the question of specific mention of a particular set o[ items docs not
arise It is impractir:able and impossible to issue a Notihcation mentioning all possiblc
goods. whir:h could bc imported under Advance Authorization, to bring them within
lhc eLmbit of prc -import condition. Much simpler and conventional way to cover
goods across board is to issue Notification in genetal, without any negative list.
l'hr: I)GF*l' Authority has done the same. and issued lhe subjer:t Notification
No 33/20 15-20 dated 13.10.2017, whrch withour any shado',v of dor-rbt covcrs zrll

goods inclLrding the one being imported by the Noticee. Thus, mis-interpreting the
scope of Para 4,13 of the Foreign Trade Policy, and making an attempt to
confine the scope of the said Para to infer that the goods imported are not
covered by the said Pare is not in consonance with the Policy in vogue.

13,4 Interpretation that the reference to "inputs with pre-import condition" in
tht: Forcign Tradc Policy and Hartd Book of Procedures should be constn-red to mean
only thosc inputs which have been notified under Appendix-4J a-lso appears to bc
djstorted, mis)eading and contrar5r to the spirit of the Policy. Para 4.13 states that
"DGFT may, by Notification, impose pre-import condition for inputs...". The term
Inputs has been used in gr:ncra1 without confining its' scope to thc set oi limitt:d
itcms r:ovcrr:d by Appcndix-4J. As discussed below, the purpose of Appendix-4J is
to specify export obligation period of a few inputs, for which pre-import
condition has also been imposed. But that does not mezrn, thc item has to br:

spccified in Appendix-4J, for being considered as inputs having pre-import condition
imposed. The basic requirement of the Para is to issue a Notification under Foreign
'lradr: Policy, dec:laring goods on which such pre-import condition is imposed. Such
rcquirement was fulfilled by the Policy makers and DGFT Notification No.33/2015-20
datcd 13. lO.2017 , was issut:d accordingly. The Notilication, by not incorporal.ing an1'

ncgative list or exclusion clause, made it clear that any inputs imported under
Advance Authorization, would require tofollow the pre-import condition in casc the
importer wants to avail benefit of IGST exemption. Appendix-zu has nothing to do
with it.

13.5 Appendix zlJ issued in tandem with the provision of Para 4,22 c>[ rhc
Frrrcign Tradr: Polir:v during the material period (presently undr:r Pata 4.42 t>l thc
IIand Bor,lk ol Proct:durcs), rvhjch provides for export obligarion periocl in t-t:spt:c'. oi
various goods allorvcd to be imported. While, Para 4.22 is the gencral provision, that
spccifics '18 months as the export obligation period in general, thc said paLra, also
provides that sur:h export obligation period would be different for a set of goods as
montioned in Appendi-x-4J. Therefore, Appendix-4J has been placed in the Policy
as a part of Para 4.22 of the Policy and not as part of Para 4.13. Secondly,
Appendix-zlJ is basically a negatlve list for the purpose of Para 4.22, which
specifies a set of goods for which export obligation period is different from the
general provision of Para 4,22. ll addition to that in respect of those items
additional condition has also been imposed that pre-lmport condition has to be
followed.

13.6 From thc heading of the said Appendix-4J, which statcs that "Export
Obligation Period for Specifred Inputs......"it clearly relers lo Paia 4.22 of the
Forerqn Trade Policv ,/ Para 4.42 of the Hand Book of Procr:dttres, it becomes clear
that the purpose of the same i8 to deline EO perlod of specified goods. Simp)y,
bccause Appendix 4J demalds for compliance of pre-import condition, does not meam
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that the same becomes the list meant for goods for which pre-import condition is
applicable. Therefore, to say that the imported goods arr: not covt'red by thc Appendix
4J, ald therefore, are beyond the purview ofthe subjcct Notification is incorrect and
baseless.

L4. Violations ofthe provisions ofthe Customs Act, 1962t-

14.1 In terms of Section 46 of the Customs Act, 1962, while presenting the Biils oi
Entry before the Customs Authority for clearance o[ the imported goods, it was thc
duty of the importer to declare whether or not they complied with the conditions ol
pre-import and/or physical export in respect of the Advance Authorizations undr:r
which imports were being made availing benelit of IGST exemption. the law dcmands
true facts to be declared by the importer. It was the duty of the importer to pronouncc
that the said pre-import a-nd/or physical exports conditions could not tr<: lollowcd irr

respect of the subject Advance Authorization. As the importer has been work.ing
under thc regime of self-assessment, where they have been given uberty to determint:
every aspect of an imported consignment from classification to dcclaration of valuc ol
the goods, it was lhc sole responsibilily of the irnporLcr to place corrcct lacts and
figures before the Assessing Authority. In the materiai case, the importer has fruled lt.r

comply with the requirements of law arrd incorrectly availed beneht of exemption ol
Notification No.79 /2077-Cus dated 73.10.2077. This has therefore, resulted in
violation of Section 46 of the Customs Acl, 1962.

14.2 The importer failed to compiy with the conditions laid down under the relevant
Customs Notification as well as the DGF-I Notification ald the provisions of tht:
Foreign Trade Policy 12O15-2O), as would be evident from the d.iscussion at para l5 of
this Notice. The amount of IGST not paid, is recoverable under Section 28(4) of Lhc

Customs AcL, ).962 along with interest.

14.3 With the introduction of self-assessment under the Customs Act, more faith is

bestowed on the importer, as thc practice of routinc asscssmcnt, concurrent audit
and cxa,mination has been dispensed with and Lhe inrporters have been assigned ',r,,ith
thc responsibility of assessing their own goods undcr Scction l7 o[ thc Customs A(:r,

1962. As a pzrrt of self-assessment by the importer, it was the Duty of the inrporler to
present correct facts and declare to the Customs Authority about thetr inability to
comply with the conditions laid down in the Customs Notification, while seeking
bcnefit of exemption under Notification No.79l2Ol7-Cus dated 13.7O.2017. Howcvcr,
contrary to this, they availed the benefit of the subject Notification for thc subjcct
goods, without complying with the conditions laid down in the excmption Notification
in violation of Section 17 of the Customs Act, 1962. Amount of Customs Duty
attributable to such benefit availed in the form of exemption of IGST, is thereforc,
recoverable from them under Section 28(a) of the Customs Acl, \962.

14.4 'lhe importer failed to comply with the pre import condition of thc Notification
and importcd goods Duty free by availing benefit of the same without observing
condition, which they were duty bound to comply. l'his has lcd to contravcntion of
the provisions of the Notification No.79/20i7-Cus dated 13.10.2017, and rht: Forcign
Trade Policy (2O15-2O), which rendered the goods liable to confiscation under Sectir:n
I 1 1fu) of thc Customs Act, 7962.

14.5 Section 114A of the Customs Acl, 1962, stipulates that where th(: Duty has
not been lcvied or has been short-Ievied by reason of collusion or any willful mis-
statement or suppression of facts, the person whd is liable to pay the Duty or
intcrest, as the case may be, as determined under sub-section (8) of Section 28 shall
also be liable to pay a penalty equa.l to the Duty or interest so determined. It appears
that the Noticee has deliberately suppressed the fact of their failure to comply with
the conditions of pre-import/physica-l export in respect of thc impugncd Advemct:
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Authorizations, which they were well awa.re of at the time of commencement of import
itself, lrom the Customs Authority. Such an act of deliberation appears to havc
rendered them liable to pena.lty under Section 114,A of the Customs Act, 7962.

14,6 Section 124 of the Customs Act, 1962, states that no order confiscating anv
goods or imposing any penalty on any person shall be made unless thc owner of thc
goods t>r such person:

(ct) is .qiucn a notice in u,riting uith the prtor approual of the offtcer of Custorus not
beloLu thc rank of an Assi^stant CommLssioner of Custotrs, infonning him of the
grounds on uhtch tt is proposed to conflscate the goods or to impose a penaltg;
(b) k giuen an opportunity of making o representation in u.titing usithin such
reasonable ttme as may be specified in the notice against the- grounds of
conlLscalion or imposition of penalhJ mentioned therein; and
lc) Ls giuen a reasonable opportunity of being heard in the matter;

14.7 Therefore, while Section 28 gives authority to recover Customs Duty, short
paid or not-paid, and Section 110(o) of the Act, hold goods liable for conhscation in
case such goods are imported by availing benefit of an exemption Notrfication and thc
importcr fails to comply with and/or observe conditions laid down in thc Notification,
Sr:ction 124 i:nd Scction 28 of thc Customs ltct, 1962, authorisc thc proper officcr to
issur: Show CaLrsc Noticc lor confiscation of the goods, recovcrv ol Customs Duty and
imposition of pcnalty in terms of Section i 12(a) of the Customs Act, 1962.

14.8 In conclusion, it appears that the Noticee M/S. Sun Mark Stainless Privalr:
Ljmited, 310. Ashirvad Paras, Opp.Krishna Bungalow,Nr. Prahladnagar
Gardcn,Ahmcdabad,have contravened the provisions of Sections 17 and 46 of the
Customs Acl, 1962, and also the provisions of Customs Notification No.18/201S-Cus
dated 01.O4.201.5, as amended by the Customs Notification No.79/2017 dated
13.10.2017, read with provisions of Para 4.03, 4.13 and 4.74 of the Forcign Tr:rdc:

Policy (2015-20), as amended by the DGFT Notification No.33/2015-20 datcd
13.1O.2O17, issued in terms of the provisions of Para 4.13 of the Foreign Trade Policy
(20 1 5-20), as they imported "Hot Rolled Stainless Steel Coils"for manufacture of
"St:rinlr:ss Steel Welded Round Tubes/Pipes" through ICD Khodiyar Port, Mundra
Port :rnd .JNI'T Nhava Sheva Port, without payment of Duty of Customs, under covcr
of Advan<;e Authorizations, on the strength of the subject Notification and availcd
b<:ncfit ol cxr:mption from paymcnt of IGST and/or Compensation Ccss on the goods

so jmportcd, levi:rble in lerms of Sub-section (7) & Sub-section (9) of Sr:ction 3 oI thc
Customs Tariff Act, 1975, but failed to comply with pre-import and/or physical cxport
conditions laid down in the subject Notification. Their act of omission and/or
commission appears lo have resulted in nonpa5,'rnent of Dutl' of Customs in the form
ol Integrated Goods & Service Tax (IGST) to the extent of Rs.2O,69,83,322l-[(Rupees
Twenty Crores Sixty Nine Lakhs Eighty Three Thousand Three Hundred and
Twenty 1\ro Only) which appears to be recoverable under Section 28(4)of the
Customs AcL, 1962, along with applicable interest, and also appears to atlract the
provisions of Section 1 I 1(o) of the Customs Act, 7962, making the goods vzr-lucd

atRs.1,05,39,7A,9691- (One Hundred ertd Six Crores Thirty Nlne Lakhs Seventy
Eight Thousand Nine Hundred and Sixty Nine onlyl liable for confiscation ald the
Noticce liablc to pcnalty under Section 112 (a) of the Act ibid, making the goods liablc
for r:on fiscation under Section 1 

'l 
1 (o) and the Company liable to penalty undr:r

Scction 1 I 2 (a) of the Act ibjd.

15. In view of the above, Show Cause Notice F.No.VIll/ lO-21/Commr. /O&Al2022-
23 dated 23.09.2022 was issued to M/S. Sun Mark Steinless Private Limited, 310,
Ashirvad Paras, Opp. Krishna Bungalow, Nr.Prahladnagar Garden, Ahmedabad, wcrc
calling upon to Show Cause in writing to the Commissioner of Customs, Ahmedabad
as to whv:-
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a) Duty of Customs amounting to Rs.13,75,8O,7351- (Rupees Thirteen
Crores Seventy Five Lakhs Eighty Thousand Seven Hundred and
Thirty Five Onlyf in the form of IGST saved in course of imports o[ thr:
goods through ICD Khodiyar Port under the subject Advancr:
Authorizations and the corresponding Bills of Entry as dctarlcd rn thr:
Annexure-B attached to this Notice, in respect of whir:h bencfit of
exemption under Customs Notification No.18/2015 dated 01,04,2015, as
amcnded by Notification No.79/2017-Cus, datcd I3.10,2017, was
incorrectly availed, without complying with thc oblig:rtory prc import
condition as stipulated in the said Notilication, and also frrr contravening
provisions of Para 4.14 of the Foreign Trade Poiicy (2015-20), should not be
demanded and recovered from them under Section 28$) of the Customs
Act, 1962;

b) Subject goods having assessable value of Ra.7O,72,64,23Ol- (Seventy
Crores Seventy T\ro Lakhs Sixty Four Thousand T\rro Hundred and
Thlrty onlyl imported through ICD Khodiyar Port undcr the subjcct
Advance Authorizations as detailed in the Annexure-B attached to this
Notice. should not be held liable for confiscation under Section 1l 1(o) ol
the Customs Acl, 1962, for being importcd avelriing incorrcct cxemption ol
IGST in terms of the Notification No.1tt/2015 derted Ol 04.2015. as

amended by Notification No.7912017-Cus, datcd 13 10.2017, rvithoul
complying with obligatory pre-import condition lard down under thc said
Notification;

c) Duty of Customs amounting to Rs,4,82,1O,525/ - (Rupees Four Crores
Eighty Two Lakhs Ten Thousand Five Hundred and Twenty Five Only)
in the form of IGST saved in course of imports of the goods through
MundraPort under the subject Advance Authorizations and Lhc

corresponding Bills of Entry as detailed in the Annexure-B attached to Lhis
Notice, in respect of which benefit of exemption under Customs Notrfication
No.18/2015 dated 01.04.2015, as emendcd by Notihcation No.79l2017
Cus, dated l3.lo.2ol7, was incorrectly availed, without complying with thc
obligatory pre-import condition as stipulated in the said Notification. and
zLlso for contravening provisions o[ Parzr ,1.14 oi thc Forcign Tradc Poiicy'

l2O\5-2O), should not be demandcd and rccoverr:d lronr them under
Section 28(4) of the Customs Act, 1962;

d) Subject goods having assessable vedue of Ra.24,74,23,789/- (Twenty
Four Crores Seventy Four Lekhs Twenty Three Thousand Seven
Hundred and Eighty Nine only) imported through Mundra Port under
thc subject Advance Authorizations as detailcd in thc Anncxurc-B :LLtached
to this Notice, should not be held liable for confiscation under Scction
1 1 1(o) of the Customs Acl, 1962, for being imported availing incorrec'r
exemption of IGST in terms of the Notification No.18/2015 dated
01.04.2015, as amended by Notification No.79/2017 Cus, datcd
13.10.2017, without complying with obligatory pre-import condition lzud
down under the said Notification;

c) Duty of Customs amounting to Rs.2,11,92,O62l - (Rupees Two Crores
Eleven Lakhs Ninety Two Thousand and Sixty Two Only) in thc krrrrr of
IGST saved in course of imporls of thc goods through JNPI' Nhava
ShevzrPort under the subject Advance Authorizations and thc
corresponding Bills of Entry as detarled in thc Annexure-B attachcd to this
Nr.rtice, in respect of which beneht of exemption under Customs Notifictrtion
No.18/2015 dated 01.04.2015, as amended by Notificat.ion No.7912017
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Cus, dated 13.1O.2017, was incorrectly availed, without complyrng with thc
obligatory prc-import condition as stipulated in the said Notification, and
aLiso for contravcning provisions of Pzrra 4.14 of the Foreign 1'rade Polic-y
(20 1 5 20), should not bc dcmande d and recoverr:d llom thcm undcr
Section 28(4) of the Customs Acl, 1962;

il Subjcr;t goods having assessable value of Rs.10,92,9O,95O/- (Ten Crores
Ninety Two Lakhs Ninety Thousand Nine Hundred and Fifty only)
imported through JNPT Nhava ShevaPort under the subjr:ct Advancc
Authorizations as detaiied in the Annexure-B attached to this Noticr:.
should not be held liab1e for confrscation under Section 111(rl) of thc
Customs Acl, 1962, for being imported availing incorrect exemption of
IGST in terms of the Notification No.18/2015 dated 01.04.2015, as
amended by Notification No.79l2Ol7-Cus, dated 73.1O.2017, without
complying with obligatory pre-import condition laid down under the said
Notification;

g) Interest should not be demanded and recovered from them under Scction
28AA of thc Customs Act, 1962, on such Duty of Customs as mentioned at
(a) (c) ard (e)above;

h) Penalty should not be imposed upon them under Section 114A of thc
Customs Acl, 1962, for improper importation of goods availing exemption of
the Notification and without observance of the conditions set out in the
Notification, and also by reasons of misrepresentation and supprcssion of
facts with an intent to evade payment of Customs Duty as elaborated abo',,c:

resulting in non-pa1'rnent of Duty,which rendered the goods liablc ro
conflscation under Section 111(o) of the Customs Act, 7962, and a-lso

rendered Customs Duty recoverable under Section 28141 of the Customs
Act. 1962.

i) Penalty should not be imposed upon them under Section 112(a) of thc
Customs AcL, 1962, for improper importation of goods avarling cxemption
under Notification No. 18/2015 dated 01.04.2015, as amended by
Notification No.79l2Ol7-Cus, dated 13.10.20i7, without observance oI thc
pre-import and/or physical export conditions set out in the Notification,
resulting in non-payment of Customs Duty, which rendered the goods

liable to confiscation under Section 111(o) of the Customs Acl, 7962;

j) Bonds executod by them at the time of import should not be enforced in
tcrms of Section 1a3(3) of the Customs Act, 7962, for recovery of thc
Customs Duty as mentioned aboveand interest thereupon.

16, Defense submissions: -M / S. Sun Mark Stainless Private Limited submitted their
rr:p)y datcd 28.O3,2024 to the Show Cause Notice \o. VIII/ 10-

2l lComrnr /O&,L 12022-23 dated 23.09.2022 whercin lhey inter alia stated as undcr :

At tho outset, Lhc noticc denies all allegations made in the SCN, as incorrect and not
susl.ainable in vicw of the submissions made in the following paragraphs which are in
altcrnative and without prejudice to each other:

A. The td. Commissioner of Customs, Ahmedabad does not have the proper
jurisdiction to issuc a SCN for goods imported through Mundra port and
Nahava Sheva port. It is thus, the demand for goods imported through Mundra
Port and JNPT Nhava Sheva port is liable to be dropped on this ground itself.
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B. Though the Hon'b1e Supreme Court has upheld the validity o[ 'pre-import'
condition during the period in question, however, true meaning of 'pre-import
is sti11 unclear. According to the noticee, sole purpose of inserting pre-import
condrtion was to avoid double benefit. The central Government vide notilication
no.Ol /2O19-Cus dated 10.O1.2019, amended the Advance Authorisation
exemption notification to remove the pre-impofl condition. Howcvt:r,
simultaneously inserted condition no.(vi)(a) and (vi(b). Condition (vi)(a) provided
non-exempt-export inputs could be used only in supply of taxable goods and
not exempted goods, if the exporter had availed ITC of inputs used in export
items. Further, the exporter is required to submit a Bond to the DC/AC at the
port of cleara-nce that the said inputs would be used by him or his supporling
manufacturer only in supply of tzrxable goods arnd not nil-rated or exempted
goods. Further export is e so required to submit a Ccrtificartc lrom CA that th(r
imported inputs have been used in taxable supplics only. Furthcr, it is zrlso

provided that if facility of ITC is not availed or if IGST/Cess is paid at the timc
of import, then such condition would not apply. The transactions held in thc
interregnum period could easily be complied with the object of the sard prc-
import condition if they have satished the new condition imposed from
January, 2019, i.e. use of such inputs only in tetxable supply. In other words,
the omission of condition no.(xii) and insertion ol condition no. (vi)(a) an (vi)(b)

need to be applied retrospectively as being clarificatory or curative in naturc.
The stipulation imposed in January,2O19 is in fact a re introduction of thc old
scherrre of administering the law of Customs. This amendment by integrarr:d
step itself proves that purpose of imposing initially pre-irnport condition was
only to avoid double benefit to the assesse. ln the present case thc notice hars

complied with conditions (vi)(a) and (vi)(b) to notification 18/2015-Cus datcd
01.04.2015 zrs amended lor entire period frorn 1310.20 l7 (i.r:. whcn px'
import was introduced). Thus, noticee humbly submits thar thc transactioi.ls
held in thc interregnum period could bc complicd with thc objcct ol thc suid
pre-import condition.

C. The demand for extended period of limitation under section 28(4) of tht:
Customs Act,l962 not invocable. It is settled hat mere omission or inaction to
do something without an intention to evade payment of duty would not attrttct
the large period of limitation. In the present case there is no rnaterial tr)

suggest that the noLicees has made any dchbcratc mis-statcmcnL or
suppression to mis-ciassify the goods. Relied upon the following case lar.r,s:

(i) Gopd Zarda Udyog Vs CCE, New Deihi reported in 2005( 1 88) ELTnr2 5 1

(SC)

(ii) Ugam Chand Bhabdaru Vs. CCE, Madras reported in 2OO4 (167) ItLT
491 (SC)

(iii) CCE Vs. Chemphar Drugs & Linimcnts rcportr:d in 1989 l4O) ELT 276
(SC)

(iv) Lubricahem Industries Vs. CCE Bombay rcported in 73 EI.I'257 (SC)

D. The noticee is eligible for benefit of exemption from payment of IGST undcr
Notification No.18/2005-Cus dated 01.04.2015, as arnended by Notification
No. 79 /2O17-Cus dated 13.10.2017. The ntrticee has correctly availed thc
exemption and the department has failed to correctly interpret the provisions,
lnterpretation of the department is against thc object iu-rd purpose of AA
Scheme ald would result in redundancy of the scheme. The term 'pre Imporr
condition'has neither been defined under the Customs Notification nor undr:r
the FTP. 'Ihe department has interpreted this condition to mearr that all import
of duty-free inputs must take piace prior to discharging export obligation.
lnterpretation adopted by the department runs contrary to the object and
purpose of the AA Scheme. The generzrl schemr: of AA is eLlso that imporlr:d
itcm need to not be used in discharging thc cxport obligation. 1'he export
obligatron can be fulhl.led by using indigcnous inputs, inputs mcntioncd in tht:
AA could bc fulfrlled by using indigenous inputs; inputs rrrentioned rn AA cou]d
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be imported as 'replenishment' after fulfilling the erporl obligation. 1'ht:
zrllegation in para 7.2 to 7.6 of the SCN is incorrect in as much as para 4.00 ol
the PTP statcs that schemes of Chapter 4, which also includes AA Schemc.
enable duty free imports of inputs for export production, including
replenishment of inputs. In the present case, the Customs department has not
sought the views from the Ministry of Commerce and/or the DGFT on thr:
interpretation of 'Pre-import condition' proposed in the SCN. Para 4.7 of HBP
itself allows for imports in anticipation of AA. If the interpretation of thc
dcpartment is to be accepted, then al1 exports made in alticipation of AA
would be held to bc in breach of the 'pre-import's. Inputs that are notihed to bc
subjected to pre-import condition are the only inputs that are not allowcd to
be used for anticipated authorization. Such pre-import condition cannol bc
extended to other inputs which are not notified. If it is assumed all thc inputs
arc subject to prcr-import condition, then the purpose of AA would be dcfcatcd.
The term 'physical incorporation in para 4.3 of FTP refers to thc inputs which
are physically incorporated in export goods, in terms of description, quality,
size etc. It does not mean that the imported duty-free materials must bc usr:d
in the manufacture of final product exported. Therefore, a restrictive
interpretation by the department will defeat the purpose of the entire scheme.
It is settled principle of interpretation of statue/position of Iaw that any
interpretation which results in the provision becoming redundant, is aLn

incorrect interpretation. A provision of law must be interpreted kecping in
mind the object and purpose of the legislature.

E. Notification No.01/2019-Cus dated 1O.O7.2O29 is clarifrcatory in nature and
must be given retrospective effect. Concept of pre-import and physical export
has bccn rcmoved by the clarificaotry Notification No.Oi/2019-Cus datcd
lO.Ol.2029. Thus, this notilication must be construed retrospcoLive in naturc
and conscqucntly, no pre-import condition needs to be satisficd, if at all. The

Noticee has relied upon the decrsion of the Honble Supreme Court in the case

of Ralson (lndia) Limited V. CCE, Chandigarh-l 2015(319) ELT (SC); GOI V.

India Tobacco Association, 2005 (187) ELT 162; Ruia Cotex Limited v, DGFT,

2O)7 (347) ELT 263; CCE, Trichy V. Supreme Industries, 2OO9 (2251 ELT 509
(Tr Chn.); Polyplex Corp Limited UOI, 2014 (306) ELT 377 (Allanabad).

F. Noticee has complied with the conditions of the Notification, including the
fulfillmcnt of cxport obligation against all concerned Advance Authorizations.
Thc interprctation extended by the Customs department in the SCN is
incorrect zrnd fallacious by the very fact that ti-[l date, no proceedings has becn
initiated from the office of the DGST against the noticee.

G. Entire exercise is revenue neutral and there is no loss to the Government as

the IGST payable is available as credit to the notice. The Hon'blc Supremc
Court has constantly held that where the demand raised by the revenuc is

cqual to lhc crcdil available to the assesse, then the demand is not
maintainable. Reliance is placed on- CCE V. Naryarr Polyplsl I20OS (179) ELT
20 SCi; CCE v. Narmada Chematur I2OO5 1179], ELT 276 (SC)l and CCE v.
Coca-crrla India [2007 (213\ ELT 49Ol

H. Qualtification of demand is incorrect in the present case. Advarce
authorization can be clubbed to make it partly compliant to pre-import
r:ondition, the requirement of complying with pre-import should be made qua
mate4rial wise and not advance authorization wise. The premises and
contention of the department is that all the inputs covered by AA should be

imported even prior to lirst export. From the preamble to the Notificatton
No. 18/2015-Cus dated01.04.2015 that it gives exemption to the materia.ls

imported (goods/inputs) against an Advance Authorisation. In other words, it
is the materials imported under the Advance Authonzation which are subject
matter of exemption under the notification. This portion of the notification
whcn read with condition (xii) which provides that the exemption from IGST
shall bc subject to pre-import condition makes it evident that those matcrials
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or inputs which satisfy the pre-import condition will be eligible for exemptton
from IGST. The validity of the Authorization cannot be cherllenged mcrely if
some of the inputs fail to meet the pre-rmport condition. 'lhus, assuming that
pre-import is not ultra-vires, in cases where inputs wcrc imporLcd prior lo
export and were utilized to manufacture the exported goods, in such cases, the
pre-import condition is satisfied arid the exemption from payment of IGST was
rightly claimed by the notice. Demalds in respect of Bills of Entry under
Adverrce Authorizations pri.or to 13.10.2017 i.e. when thc condition wrth
respect to the pre-import violation was issued or post to 10.01.2019, i.e. whcn
the condition with respect to the pre-import violation was removed or whcrt:
the noticee have applied for EODC, should be set aside in any case.

I. Demand with respect to the Advance Licenses issued prior to imposition ol pre-
import conditions is 1iab1e to be set aside. In thc SCN two Advances Licenses
are issued prior to 13.7O.2017.

J. In any case had the notice paid the IGST at the time of imports, they would bc
eligible to claim the refund of such IGST under Rule 89(4) or 96(10), a the case
may be. In other words, in any circumstances, the situation would be revenuc
neutral. Thus, there is no loss ol revenue lor the Governfrent on account of
IGS'I' on imports. They have relied upon the cases laws:
(1) Steel Authority of India Vs. Collector of Central trxcise, 1997 (90) ELT

287;
(ii) Tvl Kashi and Sethu Vs. The Deputy Commercial Tax Ofhcer, 2003 (l3l)

STC 73 Mad;
(iii) Income Tax Officer Vs. Bachu La1 Kapoor, 1966 (60) ITR 7a;
(i") CCE Vs. Specia-l Steel Ltd. 2Ol5 (329) ELT 449

K. The subject goods are not liable for confiscation under Section 1 1 
.l (o). Thr:

goods in question, which have already been cleared for home consumption, not
liabnle to confiscation under the provisions of Section 1l I of thc Customs
Act,l962. In the case of Bussa Overseas & Properties V. C.L. Mahar. ACC,
2OO4, (163) ELT 304 (Bom), hon'ble Bombay High courl held that once the
goods are cleered for home consumption, they cease to be imported goods as
dellned in Section 2\25) of Lhe Customs Act,1962 ald conscquentiy arc not
liable to coniiscation under Section I 1 1 of the Custorns Acr, ] 962.

L. No penalty is imposable and no interesl is recoverable from the notice in the
present case.

M. No penalty imposable under Section 1 12(a). The conduct of the noticee was
bonafide, therefore, it cannot be said that the noticee has in any manner,
abetted the doing or omission of al act, which act or orrrission rcndcred thc
goods liable to confiscation. They have relied upon case laLws Trade wings [,td
Vs CC, Mumbal, 2OOq 1243) ELT 439 (Tri-Mum); EP Vs. P.D. Manjrekar, 2OO9
(244) ELr 51 (Bom).

N. No penalty imposable when demand itself is not-sustainable. Relied upon thc
case laws- CCD V. H.M.M. Limited 19951761 ELT 497 (SC); CCE, Aurang;rb::.d
V. Balakrishna Industries, 2006 l21l) ELT 325 (SC); CCtr & CC, Vs Nakoda
'l'extile Industries Ltd. 2008 (24O) EL'l- 199 (I3crrn)

O. No penalty is imposable zrs thc noticert: was under bonafide belief, it is an
industry practice and no dispute ever raised by the department. llelied upon
on case laws- Hindustan Steel Ltd. Vs. State of Orissa, 1978 (2) ELT (J159)
(SC); Trade wings Ltd. Vs CC, Murnbai,2OO9 (2+3) ELT 439 {1'ri Mum); EP Vs.
P.D. Manjrekar,2OO9 (244) ELT 51 (Bom).

P. Penalty not imposable in cases involving matter of interpretation of Statutory
provisions. Case laws are relied upon
(i) Auro Textile V/s CCE, Chandigarh, 2010 (253) ELT 35 (Tri-De1.)
(ii) Hindustan Lever Ltd. Vs. CCE, Lucknow, 2010 (250) ELT 251 (Tri-De I.)

(iii) Pre Fabricators V. CEE, Ahmedabad-Il, ELT 260 (Tr-Ahmd)
(iv) Whiteline Chemicals Vs. CCE, Surat, 2009 (229) ELT ELT 95 (Tri Ahmd)
(") Delphi Automotive Systems V. CCE, Noida, 2004 (163) ELT 47 (Tri-Dcl)
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Q. Intcrest is not rccoverable from the noticee. This demand of IGST is not
maintainabk:. Since, there is not liability to pay duty, no intcrcst could br:

charged from the noticee. Case laws are relied upon -
(i) Prathibha Processors V. UOI, 1996 (88) ELT 12 (SC)

(ii) CC Chennai V. .Iayathi Krishna & Co. 2000, 119 ELT 4 SC

R, Section 3(12) ol the Customs Tariff Act, 1975 does not borrow intcrest & pcnal
prrrvisions from thr: Customs Ac1,1962; In absence of machincry provisions. no
penalty car be impos<:d or interest recovered from the noticee. Ceisc laws arr:
relied upon -
(i) India Carbon Ltd. V. State of Assam 11997) 6 SCC, 479
(ii) JK Synthetics Ltd. V. CTO (19941 4 SCC 276
(iii) WS Sugars V. Govt. of A.P. &Ors (1999) 4 SCC 192
(iv) Pionecr Silk Mills Pvt. Ltd. V. UOl, 1995 (80) ELT 507 (Del.)

{v) Bajaj Health & Nutrition Pvt. Ltd. V. CC, Chennai,2OO4 (166) ELT 189
("i) Tonira Pharma Ltd. V. Commissioner, 2OO9 1237) ELT 65 (Tribunal)
(vii) Siddeshwar textile Mills B/t. Ltd. Vs. Commissioner, 2OO9 12480 EL't

290 (Trib)
(viii) Mahindra & Mahindra 2022 llo) TMI 2l2-Bombay High Court

S. The Bond executed by Noticee at the time of import sha1l not be enforccd under
Section 1a3 (3) of the Customs Act,l962. The IGST duty is not recoverable
bascd on thc submissions madc above. Thus, the aforesaid Bond nced to bc

rclr:ascd.

18. Personal Hearlng: The Personal Hearing was fixed on 28.03.2024 lor M/s. Sun
Mark Stainless R/t. Ltd.. Ms. Shruti Khanna, Advocate of the noticee appcared for
pcrsonal hearing and reiterated the submissions as detailed in their writlen
su bmission daled 28.O3.2024.

19. Findings: I have carefully gone through the Show
23.O9.2022, written submission dated 28.03.2024 filed by M/s
Pvt. Ltd.and rccords of pt:rsonal hearing held on 28.03.2024.

2L.
under:-

Cause Notice dated
Sun Mark Stainless

20. I flnd from the records that the present Show Cause Notice dated 23.09.2022
has been retrieved from Call Book for adjudication in view of Hon'ble Supreme Court
dr:cision dated 28.04.2023 in case of M/s. Cosmo Films Ltd. I also find that after
issuance of Show Cause Noticc on23.O9.2022, the importer was informed vide lctter
F.No. VIII/ 10-2 1/COMMR./O&A 12022-23 dated 03.10.2022 the reason for transfcr
ol Show Cause Notice to Call Book as stipulated under Sub -Section 9A of Section 28
of the Customs Act, 1962. Accordingly, the time limit specified in Section 28 (9) ibid
shall apply from the date when the reason specified under Section 28 (9A) has ceased

to cxist with cffect lrom 2A.O4.2023.

(i)

The issues for consideration before me in thc presenl SCN arr: ers

Whether, the noticee /importer, during Octoberl3,2O77 to January
9,2019 was eligible for availing exemption under Notification
No.'1 8/2015 dated 01-04-2015, as amended by Notification
Nr>.79I20l7-Cus, dated I3-1O-2017on inputs imported under Advancc:

Au lhorizations without fulfillment of mandatory 'Pre Import Condition'?

Whr:thr:r thc duty of Customs amounting to Rs.20,69,83,3221 '
[(Rupees TVenty Crore, Sixty Nine Lakh, Eighty Three Thousand,
Three Hundred and Twenty Two Onlyf [Rs.13,75,8O,735/- i.r.o.
imports through ICD Khodiyar + Rs.4,82,1O,5251- i.r.o. imPorts
through Mundra Port + RS.2,1L,92,O621- i.r.o. imports through

(ii)
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JNPT NhavaSheva Port] in the form of IGST saved in course of imports
of the goods under the subject Advancc AuthoriziLtions and thr:
corresponding Bills of Entry as detailed in the Annexure-B to the Show
Cause Notice, is required to be demalded and recovcrcd from
thenoticeeunder Section 2814) of the Customs Act, 1962alongwith
Interest under Section 28AA of the Customs Acl, 1962?

(iii) Whether, subject goods having assessable valur: of Rs.1,O6,39,7a,9691-
(One Hundred and Six Crore, Thirty Nine Lakh, Seventy Eight
Thousand, Nine Hundred and Sixty Nine only) 1Rs.7O,72,64,23O/ -

i.r.o. imports through ICD Khodiyar +Rs.24,74,23,789 /-i.r.o. imports
through Mundra Port+ Rs.1Or92,9Or95Ol - i.r.o. imports through JNPT
NhavaSheva Port] imported under the subject Advance Authorizations
as detailed in the Annexure-Bto the Show Cause Notice. are liabk: for
confiscation under Section I 1 1(o) of thc Cusloms Act, I962?

(i") Whether the noticee is liable to penalty under Section 1 14A and Section
112(a) of the Customs Act, 7962?

("i) Whether Bonds executed by thenoticee at the time of imports is
enlorceable in terms of Section 143(3) ol the Customs Act, 1962, lor
recovery of the Customs Duty as mentioncd abovc alongwiLh intcrcst?

22. I frnd that Duty liability with interest and penal liabilitics would bc ru:lcvanl
only if the bone of the contention that whether the Irnporter has violatcd thr:
mandatory pre-import condition as stipulated in Notification No.79 l2Ol7-Cus, dared
l3-1-O-2O77 is answered in the a-ffirmative. Thus, the main point is being taken up
firstly for examination-

23. Genesis of Pre Import Condition:

23.1 Bcfore proceedlng for adjudication of the Show Cause Notice, let us firsLly go

through relevalt provisions which will give genesis of 'Pre Import Condition'.

23.l..lRelevant Para 4.O3 of the Foreign Trade Policy (2O15-2O) inter-alia states
that :-

An Aduance Authoiscttion is is.sued to altow duty free: import oJ tnputs, uthtch are
phgsicallg incorporated in export product (making norrrtu\ allou-trtnce Jc:r u,astage). In
addition, fuel, oil, energg, catalgsts which ore consumed/ utilLsed to obtain export
product, may also be allou.ted. DGFT, bg means of Public Notice, mag excludet ang
product(s) from puruiew of Aduonce Authorisation.

23.1.2 Relevant Para 4.13 of the Foreign Trade Policy (2O15-2O) inter-alia states
that :-

4 . 13 Pre import condition in certain cases

(q DGFT may, bg Notification, impose pre-import condition for inputs under
thts Chapter.

(ii) lmport items subject to pre-import condition are Li^sted in Appendrx 4J or uttll be as
ind-icated tn Slandard Input Outpul Nomus (SION).

23.1.3 Relevant Para 4,14 ofthe
states that :-

Foreign Trade Policy (2O15-2O) inter-alia
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4, 74 Details of Duties exernpted-

lmports under Aduance Authorisation are exempted from pagment of Basic Clr.stom.s

Duty, Additional Customs Dutg, Education Cess, Anti-dumping Dutg, Counteruaittng
DutA, Sa[eguard Dutg, Transition Product Spectftc Safeguard Duty, uthereut:r
applicablc. Import against supplies couered under parograph 7.02 (c), (d) and (g) of FTP
u\Ll not he exempted from pagment of applicable Anti-dumping Dutg, Counteruatting
DutA, So,feguard Dutg and Transitton Product Specifb Safeguard Duty, if any. Hotueue r,

unports under Aduance Authon:satinn for phgsbal exporls are also exempt from u.thok:

of thc tntegrated tax and Compensatian Cess leuiable under sub-section (7) and sub-
section (9) respecttuely, of sectnn 3 of the Custom.s Tailf Act, 1975 (51 oJ 1975), as
mag be prouided in tlte nottfbation issued bg Department o;f Reuenue, and such imports
shgll be subiect Lo pre-import condition. Imports against Aduance Authoisations for
phgsicaL exporLs are exempted from Integroted Tax and Compensation Cess upto
.3 l.03.2Ol8 onLg.

23. 1.4 Notification NO. 3 1 (RE-2O13)/ 2OO9-2OL4 dated 1"t August, 2O L3:

In exercLse of pouers conferred by Section 5 of the Foretgn Trade
(Deuelopment & Regulation) Act, 1992 (No.22 of 1992) read. utith paragraph 1.2 of
Lhe Foretgn Trade PoLicg, 2OO9-2O14, the Central Gouernment hereby notifies the

follotdng omendments in tlrc Foreign Trade Polby (FTP) 2009-2014.
2. After para 4. 1 . I 4 of FTP a neu) para 4. 1. 15 is inserted.
"4.1.15 Whereuer SION permits use of either (a) a geneic input or lb) allernatlue
inpuLs, unless the name of the specifi, input(s) [which has (haue) been used in
manufactuing the export productl gets indbated / endorsed in the releuant
shipping bilL and these inputs, so endorsed, match the desciption in the relczuant

biLl of entry, the conccme-d Authortsation uill not be redeemed. In other u-tords, the
namc/ desciption of Lhe inpul used (or to be used) in the AuLhorLsahon musl match
r:xat.tlg Lhe name/ dctsr:iption endorsed n the shipping bil.l. At. Lhe time of
dLscharge of export obligation (EODC) or at the time of redemption, RA shall alloru
onlg those inputs u.thich haue been spectfballg indirated in the shippi.ng bill. "
3. Para 4.2.3 of FTP i.s being amended bg adding the phrase "4.1.14 and-

4. 1 . 1 5" in place of "and 4. 1.14". The amend.ed para u-nuld be as under:
"ProuLsions of paragraphs 4.1.1 1, 4.1.12, 4.1.13, 4.1.14 and 4.1. l5 o[ FTP shall bc:

appl-babte for DFIA hoLder."

4. Effect af this Notification: Inputs actually used in manu,facture of the
?xport procluct should onlg be tmported under the authoisr ion. Similarlg
inputs actuallg imported. must be used in the export prod.uct. This has to
be established. in respect of euery Ad,ua.nce Authorisation / DFIA

23.2 Wirh the introduction of GST w.e.f 01-07-2017, Additiona.l Duties of Customs
(CVD & SAD) werr: subsumed into the newly introduced Integrated Goods ald Scrvict:
Tax (IGST). Thercfore, at the time of imports, in addition to Basic Customs Duly,
IGST n,as madc payabk: instead of Additiona-l Duties of Customs. Accordinglr',
Notifir;ation No.26/2017-Customs dated 29 J:une 2017, was issued to givc r:ffecl
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. The corresponding changes in the Policy were brought
through Trade Notice No.1 1/ 2018 dated 30-06-2017. I find that it is pertinent
to note here that while in pre-GST regime blanket exemption was allowed in
rcspoct ol all Duties leviable when goods were being imported uuder Advancc
Authorizations, contrary to that, in post-GST regime for imports undcr
Advance Authorization, the importers were required to pay such IGST at thc
time of imports and then they could get the credit of the same.
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However, subsequently, the Government decidcd to exempt irnports undr:r
Advance Authorizations from pal,rnent of IGST, by introduction of the Customs
Notification No.79/2O17 dated 13-10-2017. However, such exemption lrom the
payment of IGST was made conditional. The said Notification No.79 12017 dated l3
lO-2O17, was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
cxemption to the goods when imported under Advance Aulhorizations.

23.2.1 D.G.F.T, Notification No.33/2015-2O2O d.ated 73.10.2077 amended the
provisions of Para 4.L4 of the Foreign Trade Policy 2OLS-2O which read as
under:

Para 4.14 is amended to read as under:

"4.14: Details of Duties exempted

lmports under Advance Authorisation eLre exempted from payment of Basi<:

Customs Duty, Additiona.l Customs Duty, Education Cess, Anri dumping DuLl',
Countervailing Duty, Safeguard Duty, Transition Product Spccific Safcguard
Duty, wherever applicable. Import against supplies covered under paraqraph
7.O2 lc\, (d) ard (e) of FTP will not be exempted from payment of applic.rblc
Anti-dumping Duty, Countervailing Duty, Safcguard DuLy aurd Transition
Product Specihc Safeguard Duty, if any. However, imports under Advancr:
Authorization for physical exports are also exempt from whole of thc intcgrzr[(:d
terx zrnd Compensation Cess leviable under sub-section (7) and sub-scction (9)

respectively, of section 3 of the Customs Tanff Act, 1975 (51 of 1975), as rn:ry
be provided in the notification issued by Department of Rcvenuc, and such
imLorts shall be subject to pre-import condition."

23.2.2 Notification No.- 79l2OL7 - Customs, Dated: 13-1O-2O17. The relevant
amendment made in Principal Notification No. l8/2O15-Customs dated
O1.O4.2O15 vide Notilication No. 79|2OLZ - Customs, Dated: 13-1O-2O17 is as
under:

: Table:-
S Notification

number and
dale

Amend-ments

(1) (s)

2 18/ 2015-
Custom^s, dated
the 1 st April,
20 1 5 luide
number C.S.R.
254 (E), dated
the 1 st Apil,
20lsl

In the said notification, in the opening parograph,-
(a)

i (b) in cond.ition (uiii), after the prouiso, the folloulin.r1
prouiso shall be inserterl, namelg;
"Prouided Iurther thot noLtuithsLanding angthing

contained hereinaboue for the said authorboLions
where the exemption from integrated tax and the ';

goods and seruices tox compensation cessleuiable
thereon under sub-section (7) ond sub-secLion (9) oJ
sectlon 3 of the sald Customs TarifJ Act, has
been aaa,iled., the export obligation shall be

fulfilled. bg phgsical exports onlg;";
(c) .. .

(c) ofter condition (xi), the following conditions shall
be inserted, namelg :-
"(xit) that the exemption lrom inLegrated Lax and the

goods and seruiccs tox cornpensation cessleunble

(2)

I

l)lrc 35 ol 57



Page 36 of 57

thereon under sub-section (7) and sub-seclion (9) of
sectton 3 oJ the said. Customs Tariff Act shall be
subject to pre-import condltion;

23.3 Further, I find that Notification No.O1/2019-Cus. dated 10.01.2019
rcmoved/omittcd the 'Pre Import condition' laid down vide Amendmenl Notification
Nct. 79 12017 Cus datcd 13.IO.2077 in the Principal Notification No. 18/20 15-Cus
dalcd 01.O4.2O15.

23.4 The I Iigh Court ol MeLdras (Madurai Rench) in the case o[ M/s Vcdanta Ltd
rcporlcd as 2018 (19) G.S.T.L. 637 (Mad.)on the issue under consideration held that:-

"pre-import simply means lmport of raw materials before export of the
I-rnished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

23.5 I find that the lmporter has taken plea that mealing of phrase 'Pre-import
Condition'was neither defined in the FTP policy nor in the notification. I lind that
'Pre lmport Condition' is unambiguous word/phrase. Further, I find that thc
dcfinition of pre-import directly flows from Para 4.03 of the Foreign Trade Policv
(2015-20)lerstwhile Para 4. 1.3 of the Policy (2009- 14)l wherein it is said that Advance
Authorizations are issued for import of inputs, which are physically incorporated in
the export goods allowing legitimate wastage. Thus, this Para specifically demands for
such physical incorporation o[ imported materials in the export goods. r\nd thc samc
rs only possiblc, when imports are made prior to export. Theref<rre, such
Authorizations princip.rlly do have the pre-import condition in-built,which is rcquirr:d
to be followed. ln the instant case, it is undisputed fact that thc Importer has not
complied with the Pre-lmport Condition as laid down vide Exemption Notification No.

18l2015 datcd 01-04-2015, as amended by Notification No. 79 /2077 -Cus, dated 13-
10-2017

23.6 Further, I find that this issue is no longer res-integra in as much as Hon'trk:
Suprcme Court in the case of Union of India Vs. Cosmo Filrns Ltd rcportcd as 2023
(72) GSTI- 147 (SC) has overruled judgment of Hon'ble High Court of Gujarat and has
hcld lhal prc-import condition, during Octobet,2ilT to January,2O19, in AdvaLncc

Authorization Scheme was valid. Relevant Paras of the decision are as under:

69. The object behind imposing the 'pre-import condition' is discernible from
Paragraph 4.03 ofF"TP and Annexure-4J ofthe HBP; thAt only fcw articlcs werc
cnumcrated wht:n the FTP was published, is no ground for tht: exportcrs to
compla.in that other zrrticles could not be included ftrr the purpose oI 'pre-
import condition'; as held earlier, that is the import of Paragraph 4.03(i). The
numerolls schemes in the FTP are to maintain al equilibrium bctwecn
exporters' ciaims, on the one hand and on the other hand, to preserve thc
Revenue's interests. Here, what is involved is exemption and postponement of
excmption of IGST, a new lely altogether, whose mechanism was being workt:d
out and cvolved, for the first time. The plea of impossibility to fulfil 'prc-import
conditions' under old AAs was made, suggesting that the notilrceLtions

retrospectively mandated new conditions. The exporter respondents' argumcnt
that there is no rationale for differentia.l treatment of BCD and IGST under AA

scheme is without merit. BCD is a customs levy at the point of import. At that
stage, the.re is no question of credit. On the other hand, IGST is levicd at
multiple points (including at the stage of import) and input credit gets into the
stream, till thc point of end user. As a result, there is justihcation for el

separate treatment of thc two levies. IGST is levied under the IGST Act, 20i7
and is collected, lor convenience, at the customs point through Lhe

machinery under the Customs Act, 7962. Thc impugned
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notifications,therefore, cannot be faulted for arbitrariness or under
classification.

7O. The High Court was persuaded to hold that the subsequent notification
of 10-1-2019 withdrew the 'pre-import r:ondition' meant that thc lJnion itself
recognized its unworkable zrr'rd unfcasiblc naturc, and r:onsr:qucnt)y thc
condition should not be insisted upon for the period it existed, i.e., alter 13

7O-2O),7. This Court is of the opinion that" thc rcasoning is laulty. il is rron,
settled that the FTPRA contains no power to frame retrospective regulations.
Construing the later noti{ication of iO-1-2019 as being effectivc from 13 10

2017 wculd be giving effect to it from a date prior to the date of its existence; in
other words the Court would impart retrospectivity, ln Director Generol oJ'

Foreign Trode &Ors. v Kanak Exports &Ors. [20 1 5 (15) scR 287 : 2015 ( 326)
L.L.T.26 (S.C.)l this Court held that

"Section 5 of the Act does not give arry such power specifically to the Central
Government to make rules retrospective. No doubt, this Section confer powers
upon the Centra-l Government to 'amend' the policy which has becnlrzrrncd
under the aforesaid provisions. However, thert by itsell would not mcem that
such a provision empowers the Government to do so rctrospective."

7L, 'fo give retrospective effect, to thc notification ol 10- l-2019through
interpretation, would be to achieve what is impermissible in law. Therelorc, lhc
impugned judgment cannot be sustarned on t\is scorc as well.

75. For the foregoing reasons, thi-s court holds that the Reuenue has to

succeed. The tmpugned ludgment and orders of the Gujarat High Court arc
herebg set aside. Howeuer, since the resportdents tuere enloying inte.rim orders,
till the impugned judgments were deliuered, the Reuenue ts directed to perrnil
them to claim refund or input credit (whicheuer app\icable and/ or tuherc:uer
customs dutg u-las paid). For doing so, the respondents .shall approach the

luisdictionol Commi-ssioner, and apply u-titLt documentory euidence within sk
weeks from tLrc date of thLs judgment. The cLaim for refund/ credit, shall br:

examined on their meits, on a case-bg casc ba.si.s. I,-rtr Lhe sakr: td cortua nit:rtct' ,

the reuenue shall direct the oppropiote procedurc: to be fo\loued, conuenient\g,
throug h a circular, in Lhis regord."

23,7 I find that based on the decision of Hon'ble Supreme Court in aforesaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circulalr No. 1612023 Cus d:Ltcd

07.06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreign'lrade Policy and Handbook ol
Procedures 2O75-2O - Availing exemption from IGST and GST Cornpcnstrtion Ccss
Implementation of Supreme Court directron in Cosmo Filrns case

M.F. (D.R.) Circular No. 1612023-Cus., dated 7-6-2023

F. No. 605/ 1 \ 12)23-DRK/s69

Govcrnrncn t ol India

Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, New Delhi

Subject: Implementation of Hon'ble Supreme Court direction in judgment datr:d
28-4-2023 in matter of Civil Appeal No. 290 of 2023 relating to 'pre import condition'
- Regarding.
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Atrcntion is invitcd to Hon'Lrle Supreme Court judgment dated 28-4-2023 in matter of
Civil Appcal No. 290 of 2023 IUOI and others v. Cosmo Films Ltd.l l(2O23]' 5 Centax
286 (S.C.) = 2023 (7 2l G.5.T.L.477 (S.C.)l relating to mandatory fulfilment of a 'prc-
irnport condition' incorporated in para 4.14 of FTP 2015-20 uide the Central
Oovcrnment (DGFT) Notification No.33l2Ol5-2O, dated 13-10-2017, ar-rd reflectcd in
tht: Notification No. 79 /20l7-Customs, dated 13-10-2017, relating to Advance
Au thorization sr:heme.

2. Thc FTP amcndcd on 1.3-)O-2O77 artd in existence till 9-1-2019 had provided that
in)ports under Advance Authorization for physical exports are also exempt from whole
of the integrated tax and compensation cess, as may be provided in the notihcation
issued by Dcparlment of Rcvenue, and such imports shall be subjcct to prc-import
condition .

3. Hon'ble Supreme Court has allowed the appeal of Revenue dirccled against a
judgment and order of Hon'ble Gujarat High Court [2019 (368) E.L.T. 337 (Guj.)l
which had set aside the said mandatory fulfilment of pre-import condition. As such,
this imp)ir:s that the relevant imports that do not meet the said pre-import condition
rcquircmcnts arc to pay IGST and Compensation Cess to that cxtent.

4 Whilc ailowing the appeal of Revenue, the Hon'ble Supreme Court has howcver
directed the Revenue to permit claim of refund or input credit (whichever applicabie
and/or wherever customs duty was paid). For doing so, the respondents shall
aJrproach the jurisdictional Commissioner, and apply with documentary evidence
u,ithjn slr wecks from the date of the judgment. The clajm for refund/credit, shall bc
cxarnincd on thcir mcrits, on a case-by-case basis. For the sake of convenience, the
rcvenuc shal1 direct the appropriate procedure to be followed, conveniently, through a
circular in this regard.

5. i The matter has been exa-mined in the Board for purpose of carrying forward the
Hontrie Supreme Court's directions. It is noted that -

(a) ICES does not have a functionality for pal.rnent of customs duties on a bill of
cntry (BE) (unless it has been provisionally assessed) after giving the Out-of-Chargc
(OOC) to the goods. In this situation, duties can be paid only through a TR-6 challan.

(b) Undcr GST 1aw, the BE for the assessment of integrated tax/ compcnsation
ccss on imports is one of thc documents based on which the input tax credit may be

availed by a registered person. A TR-6 challan is not a prescribed document for the
purposc.

(c) Thc naturc of Lrci.iity in Circula-r No. 1 1/2015-Cus. (for suomotu paymcnt of
customs duty in casc of bona fide default in export obligation) [2015 {318) E.L.T.
('f1 1)l is not adequate to ensure a convenient transfer of relevant details betwcen
Customs and GSTN so that ITC may be taken by the importer.

(d) The Section 143AA of the Customs Act, 7962 provides that the Board may, for
thc purposcs ol lacilitation of trade, take such measures for a class of importers-
cxporters or calr:gories of goods in order lo, inter alia, maintain tra-nspzrrenr:y in the
import documenlation.

5 2 Keeping abovc aspects in view, noting that the order of the Honble Court shall
hzrvc bcaring on importers others than the respondents. and for purpose of carrying
forward the Hon'ble Court's directions, the following procedure cal be adopted at the
port of inrport (POI) :-

(a) for the lelevant imports that could not meet the said pre-import
condition and are hence required to pay IGST and Compensation Cess to that
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exteflt, the importer (not limited to the respondents) may approach the
concerned assessment group at the POI with relevant details for Purposes of
payment of the tax and cess along with applicable interest,

(b) the assessment group at POI shall cerncel the OOC and indicate the reason in
remarks. The BE sha-lI be assessed again so as to charge the tzrx and ct:ss, in
accordance with the above judgment.

(c) the payment of tax and cess, aJong with applicablc intcrcst, shall br: nradc
against the electronic cha-llan generated in the Customs EDI Systcm,

(d) on completion of above payment, the port o[ irrrport shall mzr]<c a not-iontrl OOC
for thc BE on the Customs EDI System lso as to cnat)k: transmission to GS'IN portal
of, inter alia, the IGST and Compensation Cess amounts with their datc of paymcnt
(relevant date) for eligibility as per GST provisionsl.

(e) the procedure specified at (a) to (d) above can be applied once 1rl a BE

6.1 Accordingly, the input credit with respect to such assessed BE shall bc cnablcd
to be available subject to the eligibiiity and conditions for taking input tax crcdit
under Section 16, Section 17 ald Section 18 of the CGST Act, 2O)7 and rules made
thereunder.

6.2 Further, in case such input tax credit is utilizcd lor payment of IGST on out\a'itrd
zero-rated supplies, then the benefit of refund of such ICST paid may be availablc to
the said registered person as per the relevant provisions olthc CGST Act, 2017 and
the rules made thereunder, subject to thc conditions and rcstrictions providcd
therein.

7. The Chief Commissioners are expected to proactively guide thc Commissioncrs
and officers for ironing out any local level issues in implementing the broad proccdurr:
described in paras 5 and 6 above ald ensuring appropriatc convenience to the trade
including in carrying out consequential actions. For this, suitable Public Notice ald
Standing Order should be issued. If any difhculties are faced that rcquire attcntion ol
the Board, those carr be brought to the notice.

23.8 Further, I find thatDGFT have issued Trade Notice No. 7 /2023-24 dated
08.06.2023, saying that "a-11 the imports made undcr Advance Authorization Schemc
on or after 13.IO.2O77 arrd upto and including O9.O1.2079 which could not mect th(l
pre-import condition may be regularized by making payrrents as prescribed in thc
Customs Circular".

23.9 Thus, frorrr the findings and discussion in Parra 23 kt 23 8 abovc, I find that
lherc is no dispute thatthe said importer has failcd to corrrply with thc rneindeLtorl'

conditions of 'Pre-Import' while claiming the benefit of Exemption from lGS'l' :rnd
Compensation Cess under Exemption Notifrcation No. 18/201.5 dated 01-04-2015, as

amended by Notification No.7912017-Cus, datcd 13-1O-2O17 during thc pcriod lronr
Octoberl3, 2Ol7 to January 9,2019, in Advance Authorization Scheme.

23.11 I find that the said importer has reitcratcd thcir contention that thc Prc Import
condition laid down vide amendment Notification No. 79l2Ol7-Cus, darcd i3. I0-
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23.10. I find that importer's plea that they have not violated the condition in FI'l) and
Customs Act arrd pre-import condition is ultra vires and thus not impicmentablc is

not acceptable as the Hon'ble Supreme Court in the case of Unron o[ lndia Vs. Cosmo
Films Ltd reported as 2023 (72) GSTL 147 (SC) have discussed exhaustively the
provisions of the Customs Act as well as the provisions of thc Fl'P and it ha.s been
held that pre irnport conditions is requircd to bc c:onrp)icd with.



Page 4O of 57

2O',7 in r:xcmplion Nolification No. No.'18/2015 dated 01-04 2015, is arbitrary and
lurthcr Norification No. O7/2019 -Cus dated 10.01.2019 whercby the Prc Import
conditions omittcd is having retrospective effect. I lind that aforesaid issue we re
contended before the Hon'b1e Gujarat High Court in case of Maxim Tubes Company
Pvt. Ltd. v. Union ol India reported as 2019 (368) E.L.T. 337 (Guj ) I find that discussing
all thc aflorr:sard issue, I-lonble Supreme Court has turned dou'n this decision of
Maxim Tubes Company Pvt. Ltd. v. Union of India in case of Union of India Vs. Cosmo
Film Ltd.

23.12 I find that the said noticee has contested that Commissioner of
Customs, Ahmedabad does not have the proper jurisdiction to issue a SCN for goods

importcd through Mundra port and Nahava Sheva port. Inthis regard I find that thr:

Scction I 10AA ol thc Customs Act,1962, provides as under:

Section 11OAA. Action subeequent to inquiry, investigation or audit or
any other specified purpose:-

Where in pursuance of any proceeding, in accordance with Chapter XIIA or this
Chapter, if an officer of customs has reasons to believe that

(a) any duty has been short-levied, not levied, short-paid or not paid in a casc
where assessment has already been madc;
(b) any duty has been erroneously refunded;
(c) any drawback has been erroneously allowed; or
(d) any interest has been short-levied, not levied, short-paid or not paid, or
erroneously refunded,

then such officer of customs shall, after causing inquiry, investigation, or as

thc casc may be, audit, trarsfer the relevalt documents, along with a rcport in
writing

(i) to the proper officer having jurisdiction, as assigned undcr section 5 in
respect of assessment of such duty, or to the oflicer who allowed such refund
or drawback; or

{ri) in case of multiple jurisdictions, to an olficer of customs to whom such
matter is assigned by the Board, in exercise of the powers conferred
under section 5,

zrnd thereupon, power exercisable under sections 28,28AAA or Chapter X,
sh.:.ll br: cxcrciscd by such proper officer or by al officer to whom the propcr
olficcr is subordinatc in accordancc with sub-section (2) of scction 5.1

23.13 I furlher find that for assigning proper officer in casc of multiplc
jurisdir:tions in terms of section 110AA of Customs Act, the Central Board of lndircct
Tarxes ernd Customs has issued Notilication No.28/2O22-Customs (N.T.) datcd
31.O3.2O22 under sub-sections (1) and (1A) of Section 5 and Section 110AA of thc
Customs AcI,1962. Relevalt portion ofthe said notification re-produced as under:

Notification No. 2a I 2o22-Customs (N.T.l Dated 3710312022
Notifrcation under 11OAA for assigning proper officer for multiple Jurisdictions-
S.O. 1:r44(Ii).-ln cxcrcis<: of thc powcrs conferred by sub-scction (1) of scction 4 rr:ad

u,ith scction 3, sub sections (1) and (1A) of section 5 and section 1lOAA of thc
Customs Act, 1962 (52 of 1962\ (hereinafter referred to as said Act), thc Centrerl

Iloard of lndirer:t Taxes and Customs being satisfied that rt is necessary so to do,

hcrebv appoints the Officer of Customs . mr:ntione d in Column (3) of the Table below
to br' thr: offir:r:r of customs soer:ificd as Principal Commissioner of Customs or
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Comrnissioner of Customs or Additional Commissioner of Customs or Joint
Commissioner of Customs, or the Deputv Commissioner of Customs or Assistanl
Commissioner of Customs, as the case may be, _!o-ylpfq_Ln
urisdir:tions as referred in section 110AA of the said Act

ai case oI multiole
Lhe rcport in wnting, aftr:r

causing the inquiry, investigation or audit as lhe case rnay bc, ak.rng wlth thc rclcvan'r
documents, shall be tralsferred, as described in column (2) of thc Tab1e, who shzrll
also be the er olficer for the ose of exercise of owers under sections 28r)rr)T) 1.)lt11] t)

section 28AAA or Chapter X of the sald Act, as the case ma.y be, and assigns the sard
lunctions lo such officers for which ouroose invests thcrrr wrth lurrsdiction ovcr thc
whole of India with all the powers under the said Act :

TABLE

(3)

(i) Deputy Commissioner o[ Custonrs or Assistanl-
Commissioncr of Customs who is assigned thc

nction relating lo asscssment of duty or refund, as
e case may be, in the jurisdiction having

ighest amount of duty, or refund, at the stage
f transfer.

(iiilPrincipal Commissioner of Customs or
ommissioner of Customs to whom the oflicer
pecifred at (i) above in column (3) is subordinate
n accordance with sub-section (2) of section 5.

23.L4 From the above I hnd that the CBIC has extended jurisdiction of proper
officers as mentioned in the above said Notification No.28/ 2022-(N.T.) datcd
37.O3.2O22, in the jurisdiction having highest amount of duty at the stage of trernsfer
with a-11 india jurisdiction for the purpose of exercise of powers under Section 28.
Section 28AAA or the Chapter X of the Customs Act,\962, as the case m:rv bc.

23.15 I further find that in the present case imports have taken place from
lhree ports viz. ICD Khodiyar, involving duty ermount of Rs.13,75,80,735/-: Mundra
port, involving duty arnount of Rs,4,82,1o,5251-and JNCH Nhav Sheva port, involvrng
duty amount of Rs.2,11,92,0621-.ICD, Khodiyar, the port of imports where highcst
duty is involved in this case, la1ls undcr thc jurisdicrion of Custorrs Ahmcdabad
Commissioner, therefore, in view of Section 1 10AA of thc Custorrrs Ar:t, 1962 rc:rd
wirh Notification No.28/ 2022-Customs (N.T.) daLed 31 .O3.2022, the Ptincipal
Commissioncr / Commissioner of Customs Ahmr:dabzrd Corrrn issio rrcratc is ttrc
proper ofhcer for issuzrnce of SCN in the present case, 1'hus, I find that the contenlion
of the noticee in this regard is notcorrect ald the SCN under adjudication in rcspcct
of all imports has been issued by the proper offi.cer.

24. Whether the Duty of Customs amounting to Rs.2O,69,83,3221- in the form
of IGST saved in course of imports of the goods under the subject Advance
Authorizations and the corresponding Bills of Entry as detailed in the Annexute-
B to the Notice [Rs.13 ,7S,AO,73S| - i.r.o. imports through ICD Khodiyar +

Rs.4,82,1O,525/ - i.r.o. imports through Mundra Port + Rs.2,11,92,062/ - i.r.o.
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(i) Involving
aggregate duty

pto rupees five
a}<hs

(il)Involving
aggregate duty
upto rupees fifty
lakhs

(iii ) Involving
aggregate duty
without limit.
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imports through JNFT Nhava Sheva Portl as detailed in Annexure B to the
Notice is required to be demanded and recovered from them (invoking extendcd
period) under Section 2a$l of the Customs Act, L962read, with Customs
Notification No.18/2O15 dated O1.04.2O15, as amended by Notification
No.79l2OL7-Cus, dated 13.1O.2O17and whether Bonds executed by Importer at
the time of import should be enforced in terms of Section f a3(3) of the Customs
Act, 1962, for recovery of the Customs Duty alongwith intcrest?

24.L I find that it would bc worth to reitcrate that the Hontrle Supn:me Court in
case of Union of lndia Vs. Cosmo Films Ltd has overruled judgment of Honble
Gu3arat High Court arrd has held that pre-import conditions, during October73,2017
to .ranueLry 9,2O19, in Advance Authorization Scheme was va-lid. Thus, I llnd that the
Ilonbie Supreme Court has settled that IGST and Compensation Cess involvcd in the
Bills of Entry liled during Octoberl3, 2077 to January 9,2019 is requircd to be paid
on failure to compliance of 'Pre Import Condition as stipulated undcr Excmption
Notification No. 1812O15 dated 01-04-2015, as amended by Nolilication No.
7912017 Cus, dated 73-70-2077.I find that it is undisputed fact that said Importer
has failed to fulfill and comply with 'Pre Import condition' incorporated in the Foreign
Trade Policy of 2O75-2O2O and Haldbook of Procedures 2075-2020 by DGFT
Notification No. 33/2015-20 and Customs Notification No.18/2015 dated 01-04-
20 15, as amended by Notification No. 79 l2Ol7-Cus, dated 73-1O-2O17.

24,2 1l is wcll scltlcd principle of 1aw that exemption notificertion has to br:

intcrprcted strictly. There are plethora of judgments pronounced by the differcnt fora
of r:ourts in thls regard. I rely upon the following judgments:

(i) Mars Plastjc & Polymers Pvt. Ltd. V/s. Commr. of Customs Chennar reported
al 2003 (156) E,l,.T. 941 (Tri. - Mumbai), duly affirmed by the Apex court as
reported at 2OO3 1158) E.L.T. A275 (S.C.l) held that:

u4. We find Lhi.s arqument slrange. It is settled laut that Lhe benefit of
estabtbhin the el ibil to an exe tion is u n the
Thb u.tas Lhe laul uhen the goods were imported. It uLas therefore reasonabLe Lo

expect of the importer that it substantiated the claim for exemption. It Ls not
rcquircd that he be inuited to do so. At no such stage therefore has Lhe r:Laim for
the exemption been substantitted in satbfactory eui.d.ence. The cerliflcates of the
sellers are totallg unacceptable"

(ii) Rharat Earrh Movers I.td. V/s Collr. Of C. Ex. Bangalore reported at 2001
(136) E.l,.T. 225 (Tri. - Bang.) wherein it was held :

condltlon has to be fu[7lled. ltt toto and not portiaug. IL i-s

the oxiomatic pinciple of Law that the exemption can be auailed onlA if the
contlittons specified in a particular notfn. are fullilled tn u.thole and euen if tL

Ls establi^shed that Lheg haue not partiallg fulfilled the same, the exemptton
connot be auailed.

There Ls no room for Jlexibility in this regard os per the u.lordings employed tn the
notification. "

(iii) Thc Hon'ble Supreme Court of India in the case of STAR INDUSTRIES Vcrsus
COMMISSIONER OF CUSTOMS (IMPORTS), RAIGAD reported at 2015 1324) E.L.1'.
656 (S. (1. ). h<:ld that:

*31. ......... It ts rightlg argued bg the learned, senior counsel for the
Reuenue thdt exemptlon notificatiotls dre to be construed strictlg and
even iJ there is some doubt, beneJit thereof shall 7.ot enure to the assessee
but ruould be glven to the Reoenue. Thi.s pincipLe of stnct construction of
excmplion notiftcotion is nou deeply ingrained in uaious judgments of this Court
taking thLs uietu consLstentlg.

erson u;ho sels ll Lr
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(iv) COMMISSIONER OF CUS. (IMPORT), MUMBAI Versus DILIP KUMAR &
COMPANY, reported at 2018 (361) E.L.T. 577 (S.C.), the larger bench of the Honble
Supreme Court of India held that:

"47. After thoroughly exomining the uaious precedents some of uthich utera
cited before us and after giuing our a nxiaus consideration, u.,e uould be more than
justified to conclude and abo compelled to hold that euerA taxing stalute
including, charging, computation and exemption cLause (at lhe LhreshoLd stagel
should be interpreted stictLy. Further, in case of ambLguitg irt a chargirul
proubions, the benefit must necessaily go in fctuour of subjecL/ asscssee, but the
same i.s not true for an exemption notificatton utherein the bent'-ftt <[ ctmbigur|.tl
must bestrictly interpreted, ln favour oJ the Revenue/State,
43. It is only the letter of the lauL artd nol the spirit of the Lau; to
guide the interpreter to decide the linbilitg to tox Lgnoing onA emount of hardship
and escheLuing equitg in taxation. Thus, we may emphaticalLg reiterate that if in

tlrc euent of ambiguitg in a taxation liabilitg statute, the benefit should g<s to the
subject/ assessee. But, in q situation where the tax exenptlon has to be
interpreted., the benefit oJ doubt should. go ln fauour of the reuenue, the
oforesaid- conclusions are expounded only as a prelude to bcttcr undcrstand
junsprudential bosi.s for our conclusion. We mag nou.t constrler tLLe deci-sions
u-thich support our uieu.t.

44. In Hansraj Gordhandas case (supra)- IAIR 1970 SC 755 = (1969) 2 SCR
253 = 197a Q) E.L.T. J350 (S.C.)1, the Constitutktnal Bench unanimousLy poirLted
out thal an exemption from tctxation LS to bc alktued basr:d u.thoLLy by the
lrtruguage o[ Lhe notificotiorL and exemptbn conrLot br: gal]rcr<:d bq rLccr:ssary
implicatton or by construction of words; in other u-tords, one ho,s to look to the
language olone @nd the object and. purpose for granting exemption is
irreleuant and. illr.mo,terial.
45. In Parle Exports case (supro), a Bench of two-ludges of this Court

pointed out the strict interpretation to be follou.ted in inlerpretotion of
a notificotio n for exemption.

48, Exemptions from taxotion haue tendencu to irucrease the burden
on the other unexempted class of texpaAers. A person claimlng exemption,
thereJore, has to est@bllsh th,ot his case squarelg falls wlthin the
exemption notiJication, and u)hile doing so, a notificatlon should be
construed, o,grrinst the subject ln case of anblguitg.
52. To sum up, u)e onsu)er the reference hoLding os under
(1) ExernpLton notificotion should, be interpteted. strictlg; the burd.en of

prouing applicabllltg utould. be on the assessee to show that his case
comes within the parameters oJ the exemption clause or exemption
notifico.tion.

(2) When there is ambiguity in exemption notification u.thtch is subject to slricL
interpretation, the benefit of such ambigultg co,nnot be claimed bg the
subject/ossessee and. lt must be interpreted ln fauour of the re:ue:nue

(3) The ratio in Sun Export case (supro) us not correcl and atl the decisktns uhich
took similar uieut as in Sun Dxport case lsupra) stonds ouc:rntk:d "

24.3 Further, I find that Importer is well awarc of the rules and regulation ol
Customs as well as Exim Policy as they are regularly importing thc goods under
Advance Authorisation and they were fully aware that the goods bcing ck:arcd lrom
Customs was not fulfilling pre import condition as they have zrlrcady llled the
Shipping Bill to this effect and goods have already br:cn exported. 'l'hus, it provr:s
beyond doubt that goods imported under subjcct Bills of Entry were nevcr uscd in thc
goods already exported. Thus, I find that the Importer with ciear intent to evade thc
payment of IGST and Compensation Cess, have suppressed the facts of export
without compliance of Pre- Import condition from the Department while filing Bills of
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Ilntrr' undr:r Advanr:c: Aulhorisation. Furthcr I find that by availing exemntion rvronglv
br not complctcl,y- drsclosing the lacls ald misguiding the Deparimenr. is suffi(]icn'.
ground to invoke cxtcndablc period, as held by the CESTAT, Bangaiorc llcnch in thc
r::rsc of Bharat Earth Movcrs Ltd. Vcrsus Collector of C. Ex.. Bangalon:. reportod at
200l (136) E.L.T.225 (Tri. - Barg.).

"Exernption u"onglg d.udlled. bg not completelg d.lscloslng the Jacts and.
misguiding the Departtne t - Extend.ed. perlod lrutokable"

I further rel,v upon the judgment of the Hon'ble Patna High Court in the case of
Tatalron and Steel Co. Ltd. Versus Union of India and Others, 1988 (33) E.L.T 297
(Pat.), wherein the Hon'ble Court held that:

"31 ............ It is not necessanl to obserue that there u.ns fraud or collusion on
the the co n but tt is obuious thot there u)as as leost mis-statementart o
and utilful supp ression of facts The petitioner was not entitLed to the bcncfil of
the cxemplion notification. It i^s not open to the petitioner to Lake up the pos[tion
that it cou\ci not haue conced.ed. uhat it tuas contesting,............ namelA, that a
cranc had bcen manufaclured. The facts ore so obuious thaL the petitioner u.ns

.self cr.s.sessmqnt sehetne. I haue not the Least doubt thot the fiue-qear n)le must
rule thls case. The steps, therefore, for realbation of the dutA are obuiouslg
u,ttthin Lime. The stand of the petitioner in regard to the bar of limitation must be

squarelg rejected."

24.4 ln vit:w of the forgoing paras, I frnd that extended period in the present cascis
rightly invokr:d and therefore differential Customs Duty amounting to
Rs.2O,69,83,3221- [Rs,13,75,8O,7351- +Rs.4,82,1O,525/- +

Rs.2,11,92,O621-l is required to be recovered under Section 28$) ol the Customs
Act, 1962 along with applicable interest under Section 28AA of the Customs
Act. 1962

24.5 Further, without prejudice to the demend under Section 28 (4) of the
Customs Act,L962, I find that in the present case, the importer has also filed tlond
under Section 143 of the Customs Act, for the clearalce of imported goods under
Advance Authorization availing the benefit of exemption under Customs Notillcation
No.18/2015 dated 0l-04-2015, as amended by Notification No.79l2Ol7-Cus, dated
13-10-2017. Sub Section (1) of Section 143 explicitly says that "Where thi^s Act or
ang oLher Lau requircs angthing to be d-one before a person can imporl or export ana
goods or clear anA goods from the conttol of ollicers of custom-s and the lAs.si.sfant
Comntisstoner of Custom^s or DeputA CommLssbner of Customsl is sati-sfie-d that hauing
regarrl to the circumstances of the case, such thing cannot be done before: such import,
export or cLearance uithout detriment to that person, the [Assi.stant Commissioner of
Customs or Depulg CommLssianer of Customsl mag, notu.tithstanding angthtng
contatned in this Act or such otlrcr Lau.t, grant leaue for such import, export or clearance
on l.hc: pr:rson cxecuting a bond in such amount, utith such suretA or secuitu and
subject Lo such condiLions a.s the /As-sislant Commlssioner of Custom^s or DeputA
Commissnru:r of Customsl approues, for the doing oJ that thing tuithtn such time after
tho tmport, exporl or cLearance as maA be specified in the bond"-On peruszrl of
language of the Bonds filed by the Importer, I find that conditions are explicitly
mcntioned in Bond. The wording and condition of Bond inter alia is reproduced
bc low:

WHEREAS we, the obligor (s) have imported the goods listed in annexure- 1 :Lvailing

customs duty exemption in terms of the notification of the Governmcnt of India in
Ministry of Finance (department of revenue) No.018/2015 dated 01.04.2015
(hereinafter referred to as the said Notification) against the Advance License No.

(hercinafter as the license) for the import of the goods mentioned there in on the
tcrms and conditions specified in the said notification ald hcense.
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NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT:
1. I/We, the obligor(s) fulfrlall the conditions of the said notification and shall
observe and comply with its terms and condition.
2.We the obligor shall obsenre all the terms and conditions specified in the
license.
3....
4 ..

S.We, the obligor, shall comply with the conditions stipulated in the said Import
& Export Policy as amended from time to time.
6....

It is hereby dec.la-red by us, the obligor(s) ernd the Government as [ol]ows:

1. 'l'hc above written Bond is given lor thc pcrlormancc of an acL in which rhe publrc
:lrc rn[(]rcst.
2.The Government through the commissioner of customs or any other officer of
the Customs recover the same due from the Obligor(s) in the manner laid sub-
section (l)of the section L42 of tlle customs act,l962.

24,6 | find that no time limit is prescribed for recovery of any liability in casr: of
Bond lrled under Section 143 (1) of the Customs AcL,l962 as it is continuous )iabiiity
on the part of the importer to follow the conditions prescribed in thc Bond. I find that
the said importer is obliged to follow the conditions of the Bond. 'lherelore, I find
that by filing the Bond under Section 143, said Importer is obliged to pay tho
consequent duty liabilities on noncompliarce / failure to fulfill the conditions o[ tho
Notification. Therefore, I find that without prejudice to the extended timc limit
envisaged under Section 28 $) of the Customs Acl, 1962, said Importcr is liablt' tcr

pay differential duty alongwith intcrcst u,ithout ern)' t.irnc IimiL. 'l'hcrr:frrrr:, I find that
without prcjudice to the Provj.sions of SccLion 28 14) of the Custorns Act, l9tr2, thc
Bond is required to be enforced under Section 1a3 (3) of the CusLoms Act, I9(r2 lor
the recovery of differential Customs DuW ofRs.2O,69,83,3221 -

[Rs.13,75,80,7351- +Rs.4,82r1O,525/- + Rs,2,11,92,0621-l alongwith
interest.

24,7 The importer has contended that imposition of interest on thc protr)oscd

demelnd is wholly without jurisdiction ald illegal as IGST on imports is Ieviable undcr
Scction 3(7) of the Customs Tariff Act and therc j.s no sta.tutory provis.ion provrdirrg for
lely of interest in case of delayed payment of duty under the Customs 'l'ariff Act zrnd

therefore interest as proposed is not leviable. ln this regetrd, I find that burscd on th(:
discussions in the foregoing paras, I have already held that the demand in thc
prcsent case is recoverable from them under the provisions of Section 28(4) oi th('
Customs Lcl, 1962. Section 28AA ibid providcs that whr:n a pers()n is liabk: tO pzrv

Duty in zrccordance with the provisions of St-'ction 28 ibid, rn addition to sur:h l)utr'.
such person is also liable to pay intcresL at applicablc ratc as w'cli. 'l'hus thc said
Section provides for paJ,,rnent of interest automatically erlong with thc Duty
confirmed/determined under Section 28 ibid.

24.8 Furthcr, Section 28AA ibid provides that when a person is liable 1o pay Dur.y in
acr:ordancc with the provisions of Section 28 ibid, in erddition to such Duty, such
pcrson is also liable to pay interest at applicable rate zrs well. Tl-rus Lhc said St:ctiorr
providcs lor payment oI intercst :rutornatica]1v ak;ng n,ith thc I)u1r
confirmed/determined under Section 28 ibid. I have already held that Cust<.rrns I)u1.v

amounting to Rs.20,69,433221- [Rs.13,75,8O,735/ - + Rs.4,82,1O,525/ - r
Rs,2,11,92,O62/ -] is liable to be recovered under Section 2814J ot the Custorrrs /\ct,
1962. Thcrefore, I find that differential Customs Duty ol Rs.2O,69,a3$221-
[Rs.13,75,8O,735/- + Rs.4,82,1O,525/- + Rs.2,11,92,062t-] is rcquircd ro trc

l'ur-rr.l5 Lrt S?
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dcmalded and recovered as detcrmined under Section 28 (8) of tho Customs Act,
1962 alongwith Interest under Section 28AA of the Customs Act, 1962.

24.9 | find that, it is not in dispute that the importer had imported the goods

claiming the benefit of Notilication No.18/2015 dated 01.04.2015 undcr Advance
Authorization. Condition (iv) of the Notification No.18/2015 dated 01.04.2015 says
that "(iv) that in respect of imports made before the discharge of cxport obligation in
[u]1, thr: importer at the time of clearalce of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be spccified
b-y thr: Deputy Commissioner of Customs or Assistart Commissioner of Customs, as

thc casc may bc, binding himself to pay on demand an amount equal to thc duty
leviable, but for the exemption contained herein, on the imported materials in respect
of whic:h thc conditions spe<:ilied in this notification are not complied with, togethr:r
wrth interest at the rate of fifteen per cent per annum from the date of clearancc of
thc sard materials;".

24.LO Thc importer has a.lso placed reliance on the judgement of Hon. Bombay
High Courr in the case of Mahindra and Mahindra Ltd. vs. The Union of India and
Ors. WP No. 1848 of 2009 decided on 15.9 .2O22contested that Duty and interest is
not liable to be paid artd relied on the decision of Hon'b1e Mumbai High Court in case
ol Mahindra & Mahindra v. Union of lndia, 2022 (lol TMI 212 wherein pcnalty and
interest demanded was set aside in the absence of provision under Section 3 for
Additional Duty of Customs, Scction 3A for Special Additional Duty under thc
Customs Tariff Act, 1975 or Section 90 of the Finance Act, 2O0O that created a chargc
in nature of pr:nalty or intcrest. They have further stated that this judgcment has
br:cn affirmcd by l{on. Supreme Court and the Special l,eave Petition liled by thc
Union of India has been dismissed by order dated 28.7.2023 passed in Special kavc
Pctition (C) No. 16214 ol 2023 arrd therefore the judgement is binding on thc
Dcpartmcnt arld thcreforc the entire proposed imposition of interest and penzrlty is
u,hollv withot:t jurisdiction and deserves to be dropped. I find that this contention is
not acceptable as the said decision is with regard to pre-GST era. Period covered in
thc said decision was November'2OO4 to Januaty'2OO7 and period covcred in prcscnt
case is 13.10.2017 to 09.01.2019. Said decision of Malindra & Mahindra Ltd
reported in (2023) 3 Centax 261 (Bom.) relied on by the importer is distinguishable on
following grounds.

In thr: instant case. IGST has been demanded under Section 28 of thc Cusloms
Ar:t, 1962 :rs wcll as by r:nfrrrccment of Bond under Section 143 of thc CusLoms
Act, 1962. In this case, the importcr has executed Bond before the propcr
officer binding himself to pay duty alongwith interest in case the importcr fails
to comply with the condition of Bond. As the importer fajled to fuifil the
condition of the bond i.e failed to comply with maldatory 'pre-import' condition
specified under the Notification, therefore, the importer is liable to pay duty
alongwrth interest in terms of the conditions of the Bond as specihed under
Section 143 of the Customs Act, 7962.

In the case of Malindra & Mahindra Ltd, no such Bond was exccu tcd
bcfore the proper ofhcer.

ln the casc of Mahindra & Mahindra Ltd, the issue under disputc was charging
Section lor interest and penalty. According to the Department, thc charging
Se ction for imposition of CVD, SAD & Surcharge was Seclion 12 ol thc
Customs Act, 1962. Honble Court held that charging section for imposition of
CVD, SAD & Surchargc was Section 3(1) of Customs Tariff Act, 1975, Scction
3(A) of Customs Tariff Act, 1975 arrd Section 19 (1) of thc Finalce Act,2O00
respectively which did not have provisions for imposition of penalty and
inte rcst.
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In the instant case, the demald of IGST has been made in terms of
provision of IGST Act, 2077 and the charging Section for IGST on irrrport is

Section 5(1) of the IGST Act, 20l7.Re1evant Para ol Section 5(1) of the IGST
Act,2O),7 is re produced as under:

(SECTION 5. Levy and collection.
(1)

Provided that the integratcd tax on goods [olher than Lhe goods as mag be notified bg lhc'

Gouemment on the recommend.attons of the Council/ imported into India shall be levied
and collected in accordance with the provisions of section 3 oI the Customs Tarifl Act,
1975 (51 ot \975J on the value as determined under the said Act at the poinl
when duties of customs are levied on the said goods under section 12 of the
Customs Act, 1962 152 of '19621."

Hon'b1e Supreme Court in the case of Cosmo Films t,td has held that '?GST is
leuted und.er the IGST Act,2O77 and" is collected., for conuenience, at the
customs point through the machinery under the Customs Act, L962,"

24.LL I also hnd that Hon'ble Supreme Court on 1 1-3-20I 6 dismissed Civil Appcal
filcd by Atul Kaushik (Oracle India Ltd) reported in Oracle India Put. Ltd. v.

Commissi-oner 2016 (339) E.L.T. A136 /S. C.l/ against thr: CES'lA'l Final Ordcr Nos.

A/ 52353-5235 5 /2075 CU(DB) dated 29 7 2015 as rcportcd in 2011> (330) E.L.'l'. 4l l
(Tri,-DeL) (Atul Kaushik v. Commissioner) holding that " Wc scc no rcason r.o

intcrfere with the impugned order passed by Customs, Dxcisc & Scrvicc Teux Appcllarc
Tribunal". Relevart Para of the decision of Final Order Nos. A152353-5235512015-
CU(DB) dated 29-7-20 15 of CESTAT reported in 2015 (330) E.L.T. 417 (Tri.-Del.)
(Atul Kaushik v. Commissioner) is re-produced as under:

"16. The appeLLanLs haue aLso contended tlTol penattA, inLeresl untl confiscatbrL
cannot be inuoked. in respect of euasion of counteruailing tiut1l (leuied under Section 3 o[
the Customs Tanff Act, 1975) on the ground that the prouisions relating to these aspccts
haue not been borrouted into Section 3 of the Custom-s Tariff Act, 1975. In support oJ LtLe

pinciple that the penalfu cannot be leuied in the absence of penaltg prouisinn hauingy

been borouled in o particular enactment, the appellants cited the judgments in Lhe case
ofKhemka& Co. (supra) ond Pioneer Silk Mill.s Put Ltd. (supra) We are in agreement
utith thA proposition and therefore we refrain Jrom di.scu"^.srn.q tLrc said judgments. TLte

appellanLs aLso cited the judgment in the case of Suprcme Woollen Mills Ltd. (supra1,

Silkone Internalionol (supra) and seueral others to aduanr:e the proposition thot penaLt!1
prouisions of Customs Act uere not applicable to the cases r:f non pag rrLenL o-[ urLLi

dumping dutg and that the same pinciple is appLbable utth regard. to Leuiabtltty o|
interest findia Carbon Ltd (supra) and V.V.S. Sugar (supra)]. We haue perused tlLese
judgmenLs. Mong of them dealt with Anti-dumping dutg/ SpectaL Additional Dutg (SAD)
leuiable under uaious secflons (but not Section 3) of Customs 'l'arifJ Act, 1975 and in
those sections of the Customs Tartff Act, 1975 or in the soid Act itself, duing the
releuant peiod, there tDas no prouision to appla to the Anti dumpingt duty/ SAD the
proui^sions oJ Customs Ac| 1962 and the rules and regulations made thereunder
including those relating to interest, penalty, conflscation. ln the case rtf Pionee r Silk
Mills (supra), the dutg inuolued was the one leuied uruder the Additional Duties of Excrsc
(Goods of SpeciaL Importance) Act, 1957 and its Seclron 3(3) only borrou.ted thc
prouisions relohng to leuy and co\Lection frorn tLrc Cr:ntrul Excis<: 1\r:1. 1944 and in uietr'
o[ Lhat it ulas held thot the prouisions relating to confistltion arLd pcrLalLy could rLoL Lx:

applied u.tith regard to the duties a.tllected under the said AcL oJ 1957 None of Lhese
judgments actuolly deal with the CVD Leuied under Section 3 o[ tLrc Customs Tari[f Act.
1975. The impugned counteruailing dutg uas leuied under Section 3 of CusLoms Toiff
Act, 1975. Sub-section (8) of Section 3 of the said Act euen duing Lhe releuanL peiod
stipuLated as under : -
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"5. 3(8) The proui.sions of the Customs Act, 1962 and the ruLes and regulations made
tht:reunder, including those re\ating to dra utbacl<^s, refunds and exemption from duties
shall, so far as maA be, apply to the dutlt chargeable under thi^s section as LheA appllj
Ln relation to the duties leuiable under that Act."

It is euident from Section 318) of the Customs Taiff Act, 1975 quoted oboue Lhat all the
ade thereunder haue

bccn cLearht bonouLed into the said Section 3 to appLu to the impuqned CVD and so it is
oltL.,ir:us thnt prouisions retatinq to fine, penaltu and interest containecl in Customs Act,
1962 arr; r:xprcsslg made appLicable utith reqard to the impuqned counLeruailinq dtLlLl

We must, hotueuer, fairlu mention that in case of Tofient Pharma Ltd. u. CCE, Surat,
CESTAT set aside penaLtu for euasion of Anti-dumpinq dutu, CVD and SAD (pora 16 of

borrowr:ri in Lhc res ctlue secllons o CL.slom.s Ac 1975 under u.thich Lhese

rlutie al
inlemaL contraction inasmuch as CESTAT itself in pora 14 o'l the said iu$qment had
expresselu taken note of thz [s,ct thql qtd.e Seclbn 3(8) oLlle eusbryq Iai[[4cL 1975,
Llt" Cusloms AcL 1962 and Lhe ntles and reoulations made thereunderrout-sl0n.s ()

Laglpgen made appltcable Lo CVD charoc:d (under Section 3 of Cu stoms Taiff Act,
1975 .lnthel hto thts anal .s t.s we hold that thb contenLion o Lhe a llanL is

hs sU! lte Lsuslsilsb te:

Thus, the said order of Tribunal has been a1lirmed by the Hon'ble Supreme Court
whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bcaring Diary No.

18824 12023 has bccn dismissed by Hon'ble Supreme Court holding that "No mcrit
found in the Special Leave Petition". Whereas, the Hon'ble Supreme Court has
dismisscd the Civil Appeal filed by Oracle India Rrt. Ltd (AtulKaushik) against thc
CESTAT Final Order Nos. A/ 52353-52355/201S-CU(DB) dated 29-7-2O15.

In the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Trust and Another 1978 AIR 1283, the Honl:le Threc.Judgcs Bcnr:h
hcld as n rrdcr:

"'l'he effect of non speaking order of dismissal without angthing more indicating the
grounds or reasons orf il.s desmissal must bg necessory implicatton be taken to hauc
decided Lhot il uas not a ftt case where special leaue should be granted. It mag be due
to seueral reasons. lt mag be one or ffbre. It may aLso be that the meits of the au.tard

tur:re toke n into consideration and this Court felt that it did not require ang interference.
But since the order Ls not a speaking order it is difficult to accept the argument that it
musl be tleemed to haue necessaily decided implicitlg all the questions in relotion to

the ments of the rs.tuard. "

The dLsmissal of speciol leaue petttion bg the Supreme Court bg a non-speaking order of
dl.smr-ssal uhere no reasons uere giuen does not constitute res judicata. All that can be

said Lo haue been decided bg the Court b that it was not a fit case uhere special leaue

shouLd bt: granted "

25. Whether the Subject goods having assessable value of Rs.1,06,39,7A,9691-
(One Hundred and Six Crore, Thirty Nine Lakh, Seventy Eight Thousand, Nine
Hundred and Sixty Nine only) 1Rs.7O,72,64,23O/-i.r.o, imports through IcD
Khodiyar +Rs,24,74,23,789 I -i.r.o. imports through Mundra Port+ Rs.1Or92,9O,95O I -

i.r.o. imports through JNPT Nhava Sheva Port] under the subject Advance
Authorizations as detailed in the Annexure-B to the Notice, should be held liable
for confiscation under Section 1 11lo) of the Customs Act, L9621

25.1 Show Cause Notice proposes confiscation of the impugned imported goods

under Scr:tion 1 1 1(o) oi the Customs Act, 1962. Any goods exemptcd, subjcct to any
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condition, from duty or any prohibition in respect of thc import thereof undcr this ncl
or any other law for the time being in force, in respect of which the condition is not
observed unless the non-observalce of the condition was sanctioned by the proper
offrcer, would corne under the purview of Section 1 1 1 (o) of Customs Act, 1 962. As

discussed above and relying on the decision of Hon'b1e Supreme Court in c:rse of
Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 {SC) wherein
Hon'ble Supreme Court has held that pre-import condition, during Octobcr,2077 tt:
Jariuary,2019, in Advalce Authorization Scheme was valid, I hnd that the Irnportt:r
has failed to comply with the pre-import conditions as stipulated under Notification
No. No.18/2015 dated O1-04-2015, as amended by Notification No. 79/2017-Cus,
dated 13-10-2017 ald therefore,imported goods under Advance Authorization
claiming the benefit of exemption Notification No. No.18/2015 dated 01-04-2015. as

amendcd by Notification No. 79 l20),7-Cus, datcd 13-10 2017 arcli:rblc lor
confiscation under Section 1 1 1(o) of the Customs Act, 1 962.

I rely on the decision of the Honble Bombay High Court in thc matter of Unimark
Remedies Ltd. Vs. Commr. Of Cus. (Export Promotion), Mumbai, reported tn 2017
(355) E.L.T. 193 (Bom.), wherein it is held that:

"94. .............. The goods are liable to confiscation when theg are imported
relging on exemption notification, but that exemption is subject to a cond.ition
If that cond.ition is not obseraed., the Hon'ble Supreme Court held that the
good.s are liqble to confiscation. The pou.ter of the customs cluthoities is Lteld Lo be

absoluLe. In these circumstances, ute do not find that the oppeLlants can escape Jic:rrL
the judgmenl tn Lhe case of Sheshonk Sea Foods Put. Ltd. 11996 (88) E.L.'l'. 626 (5.C.)1"

25.3 I find that the importer has wrongly availcd the benclit of Noliilcalion
No.18/2015 datcd 01-04-2015, as zrrncndcd by Nolification No.79/2O--7 Cus, datr:d
13-70-2077 and further imported goods have been clearcd alter thc execution of
Bond for the clearance of the imported goods under Advzrncc Authorizzrtion. I rcly on
the decision in the matter of Weston Components Ltd. v. Collector reported as Z0!Q
{115) E.L.T. 278 (S.C.) wherein Hon'ble Supreme Court has held that:

"It is contended by the leomed Counsel for the appellant that redemption fine
could not be imposed because the goods u)ere no longer in the custodA of the
respondent-outhoitg. It b an admitted fact that the goods uere releosed- to the
appellont on on application made bg it and on the appellant execullng a bonrl. Urrdc:r

these circurnsLances if subsequentlg it is found that the import uas noL uaLtri or LhaL

there uas ana other itegularity tuhich u.tould entitle the cu.sloms authoitrcs Lo

confiscate the said goods, then the mere fact tLLat the goods werc: rek:asc:d on the boncl
being executed, tuould not take aLUoA the pou-ter of the customs clutLlorLtLes ta leug
redemption fine "
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25,2 As the impugned goods are found liable to confisc:r.tion undcr Scction I11 (o) oi
the Customs Acl, 7962,1 find it necessary to consider aLs to whcLhcr redemption linc
under Section 125(1) oI Customs Act, 1962 can be irnposcd in licu of confiscatiurr jrr

respect of the imported goods, which are not physicdly available for confiscation.
Section 125 (1) of the Customs Act, 7962 reads as under:-

"125 Option to pay fine in lieu of confiscation -
(1) Whenever confiscation of any goods is authorised by this Act. the
officer adjudging it may, in the casc of any goods, the importation or
exportation whereof is prohibited under this Act or under eLny other law for thc
being in force, and sha-11, in the case of any other goods, grve to the owner of
the goods [or, where such owner is not known,the person lrorn whosr:
possession or custody such goods have been seized,] an option to pay in
lieu of con{iscation such line as the said officer thinks fit..."



Page 50 of 57

25.4 I find that even in the case where goods are not physicallv availablc lor
confiscation, rcdcmption fine is imposable in light of the judgment ir) the r:ase of
M/s. Visteon Automotive Systems India Ltd. reported at 2018 (OO9) GSTL
O1a2 (Mad) wherein the Hon'ble High Court of Madras has obscrvecl interalia in
Para 23 as u nder:

" 23.The penaltA directed against the importer under Section 112 and Lhe firu:
pagable under Section 125 operate in two different fields. The fine under Section 125
is in Lieu of confiscation of the goods. The payment of fine folloLted up bg pagment of
rlutg and other charges leutable, as per sub-section (2) of Section 125, fc:tcht'-s relir:l
lor the goods [rom getting confiscated. By subjecting the goods Lo pa-umenL of dulu
and other charqes, Lhe tmproper and irregular imporlation is sought to be
requlansed, u.thereas, bg subjecling the goods to paAment of fine under sub'section
llt of SccLrcn 125, the goods are saued from getting confiscated Hencr: the
auailabllittl of the qoods is not necessaru fgr tlnpesmLthe redemptlptt fine. The

SecLion 125 "Wheneuer con l-scation o an ood.s i.s aulhorised ba cnt words o

thi.s 4cr ", brinqs out Lhe point clearlg. The pouter to impose redempLktn fine

the AcL. When once ou)er o authorisation or con Lscatlon o oods ets111o
Lraced Lo tl'te said SecLion I I 1 of the Act, u)e are of the opinion thaL Lhe phustcal
aualktbilitu of qoods is not so much releuant.The redemption fine is in fact to auoid
such consequences flowing from Section 111 onlg. Hence, the paAment oJ redemption

fine saues the goods Jrom getting conJi.scated. Hence. their phusicaL auctilabilitu does
noL hdue anu siqnificance for imposition of redemptton fine under Section 125 of thc
Act. We accordinglg answer question No. (iii)."

25.5 tlon'blc High Court of Gujarat by relying on this judgment, in the casc of
Synergy Fertichem Ltd. Vs. Union of India, reported. in 2O2O (33) G.S.T.L. 513
(Guj.), has held rnteralia as under:-
aa

774. ...,.. In the aforesaid context, we rLaA refer to and rellJ upon a dectsion o[
the Madras Hrgh Court in the case of M/ s. Visteon Automntiue SUstems u. The Custom^s,

Dxclst: & Seruice Tox AppeLlate Trtbunal, C.M.A. No. 2857 of 20 1 I , decided on 1 lth
August, 20l7 pp_!819)_9SJJ._J_12 (Mad.)1, wlrcrein the follou-ting has been obserued
in Partt 23;

"2,]. The penaltu direcled oqainst the importer under Section I 12 anrj
Lhe firu: payabte under SecLion 125 operate in tuo different fields. 'the ftnt:
under Section 125 is in lieu of confiscation of the goods. The pagment of fine
foLlotued up bg pagment of dufu and otlrcr clTarges Leutable, as per sub-
seclion (2) o[ Section 125, fetches relief for the goods from getting confi^scated.

I3g subjecting the goods to paAment of dutg and otlTer charges, the improper
and irrc.gular importation is sought to be regularised, tuhereas, bg subjecting
the qoods to paAment of ftne under sub-section (1) of Section 125, the goods

are saued from gettirLg confbcated. Hence, the auailability of the goods is not

necessary for imposing the redemption ftne. The opentng tuords of Section

125, "Wheneuer confiscation of ang goods is authorised bg thi^s Act....",
bings out the point clearlg. The pouer to impose redemption fine spings
from the authortsation of confbcation of goods prouided for under Section I 1 1

oJ the Act. When once pouer of authorisation for confi.scat :n of goods gets

Lroced Lo Lhe said Section I I 1 o[ the Act, ue are of the opinion thal the
pht-lsical auailabitiLll ol goods is nol .so much releuant. The redemption fine is

in fact to auoid such consequences JTouting from Section 11 I onlg. Hence, the
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pagment of redemption Jine saues the goods frorrt getting confiscate<7. Hcnca,

their phgsical auailabilifu does not haue ang significonce for imposttion of
redemption fine under Section 12 5 of the Act. We accordingL!/ ansLDe r
question No. (iii). "

775. We utould like to follow the dictum @s l@id d.own bg the Madras
High Court in Para-2?, reJerred to above,"

25.6The importer has contended that the goods had already been imported zrnd

cleared for home consumption ald were never seized by the authorities zrnd thr:refon:
they czrnnot be confiscated- In this regard, I find that the ratio of decision rendcrcd by
Hon'ble Tribunal Mumbai in case of Apcolnfratech Put. Ltd. v. Commissioner rcportod
as 2019 (368) E.L.T. 157 (Tri.-Mumbai) affirmed by the Hon'ble Suprerne Court
reported as 2019 (368) E.L.T. A49 (S.C.)l is squarelg applicoble to the presenl ca-se a.s

in the said deci-sion it ho-s been held as under :

7. Heard both the sides and perused the records of the case. We lind that thc
appellant M/ s. Apco had tmporled the "Hot mix plant" under Nottfication No

21/ 2002-Cus. Sr- No. 230. It Ls apparent from Lhe facLs of the case that Lhe plant
was neuer utitized as prouided under the condilions of the nottJlcation. The
contention of the oppeLLont that theA were eLigibLe for multipLe road constrstLes
does not mean thot the condition ol the notification has been follouted. ltL Juct
the plant LUos neuer used for such contracts as conuassed bg Lhe appeltunt
duing the importation of goods and claiming exemption. 'l'|rc appellant has not
adduced single euidence that theA haue folloued the conditions of Lhe

nottficalion. Theg declared that they had contracts otuarded bA tLLc St.tLc oI U.l'
uherein the imported plant would be used. HouLeuer theg neuer used Lhe sakl
imported equipments in State of U.P. for constntction of road. InsLead Lht'g userl
the plant as a sub controctor in State ol Rajasthan and Tarril Nadu, but cucn irr
these cases also theg were not nam.ed as sub-controctor in Lhe conlrect auardcc)
lor construction of road. As per the conditions of the exemption notlficat[on, en
importer can claim the benefit of exemption prouided theA ore named as sub
contractor for construction of road Euen this condition Luas not salis|ied Ic
clearlg shouts that the appellant neuer complled uith the conditions of
the exemptlon notiJication and hos knowlnglg uioloted the condltions.
We also Jind thot since the conditions of the notification were not
complied utlth and Jrom the facts of the case it is oery clear that the
so.me wc?e neuer intend.ed, to be complled. with, we hold that the
lmpugned. ord.er conJirtnlng d,emand,, penaltles qnd confiscatlon oJ good.s
has been rightlg pdssed, We aLso find that the officers had honded our:r thc
plant for safe custodg after seizure and the some could not haue been used
u-tithout permission from the department. Hauing uiolated the condilions ol
SecLion 11O safe keeping bg using the plant euen a"fter seizure makes LLrc

appeLLant lioble for penalty under Section 117 of C.A. 1962. F-urlher u'e ftrd that
Sh,i Anil Singh, Managing Director u.tas fuLly ou)ore about the benefits hkely to
accrue bg ouailing ineligible nottfi.cation and use of machine and LLrcrcforc ir
such case his complicity in deliberate uiolatlon of the condiliort of notiJtcation is
apparenl. Hou.teuer in case ol Shi V.S- Rao, Chiel Manager (f- A A), uc finrl thal
he utas onlg concerned tuith the Laxation matter Lo the extent of auailing benr:fit
of exemption notification and was not cortcerned,/ connected uiLh thc tlcctsion Lo

use machine and his role in uioLation oJ conditiort is also nol ut-sible . Wc ar<'

therefore of the uietu that he cannot be burdened uith penaltlJ l?csuLtantLg, irt

uiew of our aboue findings, u.te uphold the impugned order inasrnuch as LL has
confirmed demand, confi-scation of goods and penalties ogainst M/ s. Apco and
Shi Anil Singh. Hou.teuer the penaltu imposed upon Shri V'S. Rao i.s .sct

astde. The impugned order i^s modified to the aboue extenL. 'l'he appeals filed by
M/ s. Apcolnfratech and Shi Anil Kumar Singh is rejected and the appcal fibri
bg Shn S.V. Rao i.s allowed.
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In the present case, it is clearly apparent that the importer/ noticee never complied
with the conditions of the exemption notilication and has knowingly violated
theconditions. The importer has knowingly cleared the imported goods without
observing obligatory condition of 'Pre Import' as envisaged under Notification
No.l8/2015 datt:d 01 .O42015, as amended by Notification No.79 12017-Cus. dated
,)3.10.201 7 In view of the above, the impugned goods imported without obscrving
obligatory condition o[ "Pre-import" as envisaged in the a-forementioned notification
are nghtly liabie for confiscation. Therefore the contention of the importer/ noticce is

noL tcnable,

25.7 ln vir:w of the above, I hnd that redemption fine under Section 125 {1) is liablc
to be imposed in lieu of confiscation of the subject goods having assessable value of
Rs.1,O6,39,78,969/- JRs.70,72,64,230 l- i.r.o. imports through ICD Khodiyar r-

I?s.24.74.23,789/ i.r.o. imports through Mundra Port + Rs.10,92,9O,95O1- i.r.o
rmports through JNPT Nhava Sheva Port] under the subject Advance Authorizations
as detaled in the Annexure-B to the Notice.

26. Whethet Penalty should be imposed upon them under Section 114A of the
Customs Act, L962, for improper importation of goods availing exemption of
Notification and without observance of the conditions set out in thc
notification, and also by reasons of misrepresentation and suppression of facts
with an intent to evade payment of Customs Duty as elaborated above resulting
in non-payment of Duty, which rendered the goods liable to confiscation under
Section 1f 1(o) of the Customs Act, 1962.

26.1. | find that demald of differentia-l Customs Duty totally anounting to
Rs.2O,69,83,322l- [Rs.13,75,80,7351- +Rs.4,82,10,525/- + Rs.2,11,92,0621-l has been
madc undcr Section 28(4) of the Customs Act, 1962, which providcs for demand ol
Duty not lcvied or short levied by reason of collusion or wilfulmis-statemcnt or
suppression of facts. Hence as a naturally coro1lar5z, penalty is imposable on thc
Importcr under Scction 'l 14A of the Customs Act, which provides for penalty equal to
I)uLy plus intercst in cases where the Duty has not been levied or has been short
It'vicd or thc intcrcst has not been charged or paid or has been part paid or the Duty
rur intcrcst has bt:cn r:rronr:ously refunded by reason of collusion or any wilful mis
statcrncnt or suppression ol lacts. In the insta.nt case, the ingredit:nt of wilful mis
stalement and suppression of facts by the importer has been clearly cstablished as
discussed in foregoing paras and hence, I hnd that this is a fit case for impositron ol
pr:naltv equal to the amount of Duty plus interest in terms of Section 114A ibid.

26.2 !'urthcr, I rely on the ratio of the decision of Honble Tribunal Delhi in case of
Commissioner of Customs Vs. Ashwini Kumar Alia Amanullah reported as 2021

137 6) E.L.T. 321 (Tri. - Del.)wherein it is held as under :

"39.The last contention of Shri Amanullah in his appeal is that since pcnalty
has becn imposed under Section 1144, no penalty should be imposed under
Scction 1 1 4 AA also upon thr:m. We frnd that the ingredients of Section 1 1 4A and
Scction 1 14AA are diffcrent. Section 114A provides for non-levy of duty or short 1er'1,

olduty dur: to certain reasons. There is no dispute that no duty was lcvied or
pzrid on thc,' importcd gold concealed in the UPS by mis-declaring thc naturc of goods.

Therelore, Scction 114A has been correctly invoked in this case and a penalty has

been imposed."

I find that in present case, importer has with clear intent to evade the payment
of IGST have wrongly availed the benefit of exemption Notification No. 18/2O15 dated

Ol.04.2015, as amended by Notification No. 79/2O17-Cus, dated 13.10.2017 for thc
c:learance of imported goods under Advance Authorization and did not fulfill the 'Prc-
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Import' condition as stipulated in Notification No.18/2015 dated 01.04.2015, as
zr.mended by Notifrcation No.79/2O17-Cus, dated 13.70.2077 and thereby short paid
the duty. Therefore, Importer is liable for penalty under Section 114A of thc Custorns
Act, 1962.

27. Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, L962:

I find that Iifth proviso to Section l14,q stipulalcs that "whcrc zrny pcnalty has
been Ievied under this section, no pena.lty shall bc levied under Section I 12 or
Section 114." Hence, I refrain from imposing penalty on the importer under Section
1 12 (a) and 1 12 (b) of the Customs Act, 1962.

28. I find that Importer has contested that the entire cxercise is revcnuc ncutral iLnd

there is no loss to the Government as the IGST payable is available as credil to t hc
noticec or they would be eligible to claim the refund of such IGST under Rule 89(4) or
96(10). I iind that ratio of decision rendered by Delhi Tribunal in the casc of ACL
Mobile Ltd. v. Commissioner reported as 2019 (20) G.S.T.L. 362 (Tribunal Dcl) is
applicable here as in the said order it has been held interlia as under :

I3. . . . .. . ... ..We note that no such categorical cssertion can be
record.ed. in the present case. Euen othenDise ae note that the
auailabilitg or otherutise oJ cred.it on input service bg itself d.oes not
decide the tax liabtlitg of output seralce or orl reuerse charge, The tax
liability is gouerned. by the legal prooisions applicable during the
relevant time in terms of Finance Act, 1994. The availability or otherwise
of credit on the amount to be discharged as such tax liability cannot
take away the tax liability itself. Further, the revenue neutrality

cannot be extended to a level that there is no need to pay tax on
the taxable service. This will expand the scope of present dispute itself to
decide on the manner of discharging such tax liability. We are not in
agreement with such proposition. "

The Hon'ble Tribunal, Bombay bench in thc case of ISMT Limitcd Vcrsus
Commissioner Of Central Excise, Pune reported at 2077 (6) G.S.T.L. 298 l'lri.
Mumbai) held that:

"9. ......................Admissibi\ity rsl Cenuat Credit is subjecL to scruLirtg rtrrl
clairrutnt does not get ight to lrnrnuritg ipso facto 'l'|rcru: are ul)o diJli'rcnl
jurt-sdictions relating to product d-eucloper und uscr tlrcreof. We mo.g state that
taxes paid. tod.ag is more valuable for the country to fund, public uelfare
than socrificing public reoerlue on the pulpable plea oJ Revenue
neutralitg uthich is subject to scrutlng to grant Cenuat cred.lt to a
dijjerent unit.

28.1 I Iind that the Hon'ble Supreme Court in the case of Star Industrics v

Cornmissioner reported as 2015 (324) E.L.T.656 (S.C.) has held as under:

"35. h was submitted bg the learned counsel for lhe ru-s.se.s.sce thal Lhc entire
exercise is Reuenue neutral because of tlte reLtson tlLat lhe a.s.sr:.s.sc,r: Luould. irt

anA case, get Cenuat credtt of the duty paid. If that is so, this drgument in
the iltsta,nt case rq,ther goes against the cssessee, Since the cssessee is
in appeal and. if the exercise is Reuenue neutral, then therewas no need
even to file the appeal. Be that as it may, if that is so, it is always open

to the assessee to claim such a credit."
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Relying upon the above decision of the apex court, the CESTAT, Chandigarh
bcnch in the case of Vogue Textiles Ltd. Versus Commissioner O[ Ccntral Excisc,
Dclhi lll, reported at2017 (351) E.L.T.310 (Tri. - Chan.), held that:

"9,.As for lhe plea of the reuenue neutralitg, that canllot be an qrgumenL Lo

tion
no4[!9aljgr

Further, in the case of Forbes Marsha]l Pvt. Ltd- Versus Commissioncr Ol
Ccntrai Excise, Pune-I, reported at 2015 (38) S.T.R.843 (Tri. - Mumbai), the Hon'blc
CES'I'AT observed that:

6. Stmplg because a sltuatTon lead.s to reuenue neutralitg
does not implg that tax need n'ot be pald. on tlme. When Lau requires ta-y to

be pairl it hos lo be paid as per time specified. It cannot be said that
Lhe Gouernment has not lost interesl betu.teen the tuo dales, notDilhstandinq Llu:

fact that Cenuat credit couLd haue been auailed on the some datr: tJ duty had be,en

paid on time. ............ I hotd that interest is payabLe under Section 75 o{ the
Finance Act.

In the above judgment, the Hon'ble tribunal while deciding the rcvenue neutrality
conlcntion has inclined to hold that even interest is payable.

28.2 Further, I find that the Hon'ble Supreme Court in case of Union of India
Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) had dircctcd Rcvenuc to
pcrmit claim of rcfund or input credit (whichever applicable and/or whcrever customs
duty was paid). For doing so, the respondents sha.l1 approach the jurisdictional
Commissioner, and apply wi.th documentary evidence within six weeks lrom the date
of this judgment. The claim for refund/credit, shall be examined on their merits, on a
casr: bv r:asr: basis. For the sake ol convenience, the revcnuc shall dircct thr:
appropriatc proccdure to be followed, conveniently, through a cirr:ular, in lhis
rcgard." Consequcnt to afore dccision of Hon'ble Supreme Court, CBIC havc issucd
Circular No.),612O23-Cus dated 07.06.2023 for the procedurc to avail the rc-crcdit o[
IGS'l and DGFT issuedTrade Notice No. 712023-24 dated 08.06.2023. saying that "

all the imports made under Advance Authorization Scheme on or after 13.10.2017
and upto and including 09.O7.2019 which could not meet the pre-import condition
ma; be rcgularizcd by making payments as prescribed in the Customs Circular"
However, the importer has not paid the IGST amount and therefore, in absencc of thr:
pa\rncnt ol IGST by Lhe Importcr, their plea of Revenue Neutrality is noL tcnablc.

2A3 | find that thc ratio of case laws relied upon by the importer in support of their
contcntions are no1 squarely applicable to the facts and circumstances of thc prescnt
casr:. I havr: gonc through thc facts of the case laws relied upon by the importer and
compared the samc with the factual details ol the prcsent case in hand, I find thal
Lhcrc is quite dilference in the facts a,nd circumstalces of their own case. ln addition
to t hc other lacts eLnd circumstances, the judgment of the Hon'ble Supre me Court in
thc case ol Union of India Vs. Cosmo Films Ltd reported as 2023 (7 2) GSTI, 147

{SC)is thc malor point which distinguish the issue involved in the present case viz-zt-

viz the issuc involved in the case lawsrelied upon by the noticee. In this regard, I

r,,'ould likc to rely on the judgment of the Hon'ble Supreme Court of India in thc casr:

of Escorts Ltd. Versus Commissioner Of Central Exclse, Delhi-II, reported at
2OO4 (1731 E.L.T. 113 (S.C.|, wherein the Hon'ble apex court observed that:

" 10. Cirqtmstantial flexibility, one additional or different fact mag makc a
utorld of di.fference bettueen conclusions in tu.to cases. DLsposaL of cases bg

bltndlg placing reliance on a deci.sion is not proper."

Furthcr rcliance is plar:cd on the judgment of the Hon'blc Apex court in casc of
'Collector of Central excise, Calcutta Vs Alnoori Tobacco Products'
(2OO4(17O}ELT 135 SC), whcrc jt was obscrvcd by thc Hon'blr: Apex Court-

LDTON cla-s.s tion ond auailin the bene Lto arl exe
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" 1 l.Courts should not place relionce on decisions u.tithout di-scu-s.sing as to hout

the factual situation JiLs in uith the fac:t siLualion ol tlrc decisbn on tuhiclt

relionce ts ptaced. Obseruottons of Courts are.neither Lo be read as liucLLd's

theorems nor as prouisions of the sLatule and LhaL Loa tcken oul oJ th(:ir conlexL

These obseruations must be read tn the conLext in utLLich they oppear to haue
been stated. Jud,gments of Courfs are n,ot to be const lled o,s statuces, To
interpret uords, phrases a,nd prouisions of a sto.tute, it may becorne
necessqry Jor judges to embark into lengthy discusstons but the
discussion is mea.nt to explain and. not to d.efine, Jud.ges interpret
statutes, they d.o not, interpret judgments, Theg interpret u;ords oJ
statutes; their uord"s q,"e not to be interpreted. a.s statutes, In Lond-on

Crouing Dock Co. Ltd. u. Horton (1951 AC 737 at p. 761), Lord Mac Dermot
obserued:

"The matter conno| of course, be setlled merelg bA trcating the
lpsissimauertro of WiLLes, J as though thay were porL of an Act oJ

Pctrliarrent and. opplyingl tLrc rules of ink:rpreLatktn approprlate thcrcto.
'l'h[s t-s not to detract from Lhe grcot LDeighL Lo bc giuen Lo the languoge
actualty used bg that most tlt-slingui-shed judg1e."

12.1n Horne Offi.ce L). Dorset Yachl Co. 11970 (2) AU ER 2941 l-ord Rcrd said.
'Lord Atkin's speech......... ls not to be treoted @s if it wo,s o statute
d.eJinltion. It will require qualification ln neut circum.stances." MegomT, .l
in (1971) 1 WLR 1062 obsented: "One ,nust no| of course, construe euen a
reseroed judgnent o, Russell L.J. as lf lt uere an Act of Parliament."
And, in Herrington u. Brttish Raibuags Board 11972 (2) WLR 5371 Lord Moris
said .

"There is aluag s peil tn treating the u-.tords of a speech or judqment as
though they are u.lords in a legi.slotiue enacttLerlt, and it us to be
remembered thot jud.tcioL utterances made in the setting of the facts oJ

o parltcular cose."

I 3.Circumstantial flexibility, one ad.d.ltional or d.ifferent fact nay
moke a uorld. of d,ifference betu)eerl conclusions in tuo cases. Disposal of
ccses by blindlg placing reliance on a d,ecision is not proper.

14.The follou-ting u-tords of Lord Denning in the matter of applging precederLLs
haue becorne locus c,z.ssicus :

"Ea,ch co.se depends on lE oun facts and a close simllaritg
between one co,se and another is not enough because euen a
single significant detail mag alter the entire ospect, in deciding
such cases, one should, auoid. the temptation to decide cases (as
sdid bg Cord,ozo) bg matching the colour ol one case agalnst the
colour of onother To decide therefore, on uhich sidc: o[ Lhe line a
utse fols, the broad resemblance to anoLher case is not,aL aLL d<:t:isLut:."

"Precedent should be Jblloued or y so far as it marks tlLt: paLh o[
justice, buL Aou must cut the dead uoocl aru) tim olf tLtt: sidc brunches
eLse you will Jind gourseLl losl in thLckeLs ond branches Mg pLca is to

keep the path to jushce cLear of obstructions uthich couLd impede it.""
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::ORDER::

29. In vicw of my findings in thc paras supra, I pass thc lollowing ordcr:
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a) I confirm the Duty of Customs amounting to Rs.13,75,80,7351- (Rupees
Thirteen Crore, Seventy Five Lakh, Eighty Thousand, Seven Hundred
and Thirty Five Onlylin the form of IGST saved in course o[ imports of thc
goods through ICD Khodiyar under the subject Advance Authorizations and
the corresponding Bills of Entry as detailed in the Annexure-B to rhc
\otice. and order rccovery of the same from M/s.Sun Mark Stainless
Private Limited in tcrms ol the provisions of Section 28(4) ol thr: CusLoms
,,\cr. 1962 aJong with applicablc interest under Secrion 28 AA ol thr:
Cu storns Act. 1962;

b) I hold thc subject goods having assessable value of Rs.7O,72,64,23O1-
(Seventy Crore, Seventy T\no Lakh, Sixty Four Thousand, Two
Hundred and Thirty onlylimported by M/s. Sun Mark Stainless Private
Limited through ICD Khodiyar under the subject Advance Arrthorizations
as detailcd in thc Annexure-B to the Notice liable for confiscation undcr
Soction 1 1 1(o) of the Customs Act, 1962.However, I give thcm Lhc option to
redeem the goods on payment of Fine of Rs.5,OO,OO,OOO (Rupees Five
Crore only) under Section 125 ofthe Customs Act, 1962;

c) I confirm the Duty of Customs amounting to Rs.4,82,10,525/ - (Rupees
Four Crore,Eighty Two Lakh,Ten Thousand,Five Hundred end Tventy
Five Only) in thc lorm of IGST saved in course o[ imports of thc goods
rhrough Mundra Port undcr thc subject Advancc Authoriza'-ions and Lhr:

corrcsponding Bills of Entry as detailed in thc Annexurc-R to th(l
Notice.and order recovery of the same from M/s.Sun Mark Stainless
Private Limitedin terms of the provisions of Section 28$) ot thc Customs
Acl. 7962 along with applicable interest under Section 28 AA of thr:
Customs Act, 1962 :

cl) I hold thc sr-rbject goods having assessable valur: of Rs.24,74,23,7891-
(Twenty Four Crore, Seventy Four Lakh,T\renty Three
Thousand,Seven Hundred and Eighty Nine onlylimportr:d by M/s.Sun
Mark Stainless Private Limitedthrough Mundra port under the subject
Advancr: Authr>rizations as detailed in the Annexure-B to thc Noticr:. liabk:
for confiscation under Section 'l 

1 1(o) of the Custorns Ar:t. 1962.Howr:r,cr. I

givc '-hcm thc option to redccm the goods on paymclrl of Finc of
Rs.1,75,OO,OOO/- (Rupees One Crore Seventy Five Lakh only) rrndr:r
Scction 125 oi thc Customs Act, 1962;

c) I <;onhrm the Duty of Customs amounting to Rs.2,11,92,O62 /- (Rupees
T\rro Crore, Eleven Lakh, Ninety T\ro Thousand and Sixty Two Only) in
the form of IGST saved in course of imports of the goods through .INPT
Nhava ShevaPort under the subject Advance Authorizatjons and thc:

corresponding Bills of Entry as detailed in the Annexurc-B to thc
Notice,aLnd order recovery of the same from M/s. Sun Mark Stainless
Private Limitedin terms of the provisions of Section 28$) of the Customs
Act, 1962 along with applicable interest under Section 28 AA of thc
Customs Act, 1962 ;

l) I ho)d thr: subjcr;t goods having assessable valuc of Rs.1O,92,9O,95O/-
(Ten Crore, Ninety T\ro Lakh, Ninety Thousand, Nine Hundred and
Fifty only) importcd by M/s. Sun Mark Stainless Private Limited
through JNPT Nhava Sheva Port under the subject Advance Authorizations
as dctallcd in thc Annexure-B to the Notice, liable for confiscation undcr
Scr:tion I 1 1(o) of the Customs Act, 1962.However, I give them the option 1rl

rcdr:cm the goods on payment of Fine of Rs.77,OO,OO/- (Rupees Seventy
Seven Lakh only) under Section 125 ofthe Customs Acl, 1962;
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d I impose a penalty of Rs.2O,69,83,322l- [(Rupees Twenty Crore, Sixty
Nine Lakh, Eighty Three Thousand, Three Hundred and TVenty T\vo
Onlylon M/s. Sun Mark Staiuless Private Limited plus penalty cqual to
the applicable interest under Section 28AA of the Customs Act, 1962
payable on the Duty demanded and confirmed at (a), (c) and (e) above
under Section 114A of the Customs Acl, 1962. However, in view o[ tho llrst
and second proviso to Section 114A of the Customs Act, 1962, ii tht:
amount of Customs Duty confirrncd aLnd intcrcst thr:rr:on is Jraid u'ithin a

pcriod of thirty days from thc date of thc corirrlu n ioatio n o[ this Ordcr. thr:
pr:nalty shall be twenty-five pcrcent of tht: Duty, sub.jcct to thc t ondition
that the amounl of such reduced penahy is eLlso paid u,irhjn thr: said
period of thirty days;

h) I refrain from imposing penalty on M/s. Sun Mark Stainless Private
Limitedunder Section 1 12 (a) ol thc Custons Act, I962 lor tirc rcersons

discussed in para 26 supra:

i) I order to enforce the Bonds execuled by M/s. Sun Mark Stainless Private
Limited, at the time of imports under the subject Advance Autho risatir:n s,

in tcrms of Section 143(3) of thc Customs /\cL, 1962, for recovcry r:i [ht:
Customs Duty as mentioned at (a), (c)emd (e) above alongwith inLeresl.

3O. This order is issued without prejudice to arry other actjon that may bc raken
under the provisions of thc Customs Act, I962 and Rulcs / RcgulzLlion s frzLrncd

thereunder or any other law for the time being in force in thc Ilcpubiic oi- Indi.r.

31. The Show Cause Notice No. YIil/lO-21 lCommr. /O&A/2O22-23 dated 23.O9.2022
is disposed off in above terms.

^o +p
(Shiv Kumar Sharma)
Principal Commissioncr

DtN -2024047 LMNOOOO9 1 9 1 9D
IT.No.VIII/ 1 0-2 1 /Commr. I O&,A I 2022-23

By Speed Post/ e-mail/Notice Board
To
M/s. Sun Mark Stainless Private Limited,
3 1 0, Ashirvad Paras, Opp. Krishna Bungalow,
Nr. Prahladnagar Geirden,
Ahmedabad.

Copy to:-
1. The Chief Commissioner of Customs, Ahmedabad Zonc, Ahmedabad for

information please.
2. The Pr. Commissioner/Commissioner of Customs, JNPT, Nhava Sheva, Tal:

Uran, District-Raigadh, MaharashtraJor information please.
3. Thc Commissioner of Customs, Mundra Custom House, Mundra for

information please.
4. 'l'hc Deputy Commissioner of Customs, ICD Khodiyzrr, Ahmcdabad lor

information please.
5. 'Ihe Superintendent of Customs(Systems), Ahmedabad in PDI.' format for

uploading on the Oilicial Website of Customs Cornmj.ssionerate, Ahmedabad.
6. Guard File.

p
\A

Datc: 10.04.202,1
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