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This copy is granted free of cost for the private use of the person to whom it is issued.

Aoy ATUraw 1962 BT URT 120 I S (1) @YT FT4a) F 7 Fwiaiea 4o & amal &
TR H $1§ i §H QW F U P AT HEYH BRI 81 1 39 A2 B U B a-iE 4 3
g & 3fex IR wfiuamygea ufug (endeq

iy, faw darera, Rrera favm) sag anf, 73 et o e snde uqa #1 994 6.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

T GrafAd SMTS/Order relating to :

979 & U H HgTiad ®ig HId.

(a)

ny goods imported on baggage.

(%)

YIRd | 3{19Td B o (99! ared H aTel 797 Al HIRd H 34 ol ¥ITF R IaR 7 ¢ ATd
71 39 T R IR IaR 91 & (¢ $aféa 9ra SaR 7 911 UR 91 39 e /ITH IR Ik 7TY
AT & | H SifEd wra | St 8l

(®)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

HaTgre® ufaH, 1962 & AT X a1 I9F fiF §47¢ ¢ Fgnl & dgd Yeb argd) Bl

(©)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

TARI&UT 3Tde U §ITd (aHTae! 8 (G168 Yed 3 Ukqd SA1 81 (o9 =i
&1 st ok 9w & wry Fafaf@a srema Sau €9 @feu

The revision application should be in such form and shall be verified in such manner as may be spe
the relevant rules and should be accompanied by : "’

HIC Bl Tae,1870 & HE 6.6 ATg! 1 & = Fuffa ey o meﬁ4m Lo I
Rt T wfy & vare 1R @ e Y e @ @1 91y, =

(2)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
1 item 6 of the Court Fee Act, 1870.

()

TG Gl & SAATaT WY 0 AW B 4 Wiad, a1 8l

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

TAterr & forg ende @ 4 ufeat

(©)

4 copies of the Application for Revision.

TARI& U1 3HTdGH SR B & [oQ SIHTRled ATUTH, 1962 @UTHRITNE) ¥ Fyia Big Siem
wite, vy, gus wadtan fafgu weY & sfitfas et amar 8 & . 200/-(FUQ 3 9Y |73 a1 %.1000/-
(FUT U@ §9R 71 )51 Ht araer 81,8 gwfRd yram & weiiire 9o ¢.eR.e @ g,
g X[ea, /T 79T TS, @741 41 68 &1 AR FUC T 7E 97 398 $H 81 dl 08 B9 & &9
T %.200/- 33 & U @@ F 31 81 d B & 9 H 3.1000/-

(d

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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He 9.2 & T iad ATAAT & SATaT 37 ATHE & T § gie B1s oAiad 39 TS I 1ed
HEqH ®3al 81 a1 3 Harged Afufran 1962 B uRT 120 T (1) & 3o wid w3 7 dargges,
S IATE Yeb AR Va1 B i ifirepvor & gwer Frafeaf@a ud w ordfia & 9o 8

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

*“”i‘{ﬁﬂi,ﬁ'ﬁﬂﬂemlawaﬁmm Customs, Excise & Service Tax Appellate Tribunal,
srdifergsifiraswor, ufyedt asfig de West Zonal Bench

§ﬂi| Ilﬁlﬁ,w HaH, fAee IRYTTTR gd, 2" Eloor, Bahumali Bhavan,

3R, AEHGIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380
016

HHTged HTUTTTH, 1962 BT URT 129 T (6) B A, HHTRIeH AU, 1962 PTURT 120 T (1) F
eft7 ordter & wry PrafafRd oo 99w 89 wifge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

e @ g T g | oigl fod] SATRed AFUSTRY gIRT 7 147 Yeb SR oTe auT avmdr
4T €8 1 Y@ H UTd a8 FUT 1 39E &H 81 dl TP Wk ST,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

%)

Sl ¥ GaiAa Arad § Sel fod! Hared s(fat gIR1 | 141 IR ST AT AT
1 €8 B IPH Uid 9 ¥ 9¢ & 3 g1 a1 39 =g o 4 9 81 a1 Uig 89R ¥UT

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

e & g aea § oel [d! SHTRIed ATUSRT gIRT 7T 7147 Yo A1 Sqrel ayT @
T €8 1 IHH U9y a1 FU¢ ¥ TS g1 d1; 39 §UR TUL.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

39 MY P favx AMNBHRUI & TTHA, AT 7T e & 10 % Ha B UR,961 Yoob 41 Yob Ud &S [daie
HEAESS B0 % SMSTH IR, 96 pad o faare # 8, ndier zar wmem|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Iad ATUTTm B URT 129 (T F AIa T TUH0 & FHE SR YA D de UA- () AP
3re o forg o mrerferd) & QuRA & forg ar ferelt o waer & ferg o e erdta - - siyar
(@) 3te a1 31de UF BT UdTda & (7Y SR ATde & |1y TUY uld |1 &1 Yob o Saq g1

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER — IN — APPEAL

Two appeals have been filed by the Appellants, as per details given in the Table
below, under Section 128 of the Customs Act, 1962 challenging the Order — in — Original
(010) No. MCH/ADC/MK/274/2023-24, dated 01.03.2024 (hereinafter referred to as the
“impugned order’) passed by the Additional Commissioner of Customs, Custom House,

Mundra (hereinafter referred to as the “adjudicating authority”):

SL Name of the Appellant Hereinafter
No. referred to as
1. M/s. Geobath Sanitaryware LLP,

S.No.156,Unchi Mandal Sanala Road, Appellant No. 1

Near Power House, Halvad Road,
Morbi-363642.

2. Shri Hiteshkumar Valjibhai Kaila,
Partner, M/s. Geobath Sanitaryware LLP, Appellant No. 2
S.No.156,Unchi Mandal Sanala Road,
Near Power House, Halvad Road,
Morbi-363642

2. Facts of the case, in brief, are that a specific intelligence was received in the officers of
Directorate General of Revenue Intelligence (DGRI) which indicated that Red Sander Logs
were being attempted to be illegally exported by concealing the same behind an export
consignment of Ceramic Sanitary Wares in a container. The intelligence also suggested name of
Appellant No. 1 as the exporter and the export consignment was covered under Shipping Bill
No. 9632005 dated 14.01.2020 contained in the Container No. TGHU3478747. As per the
intelligence, the Container No. TGHU3478747 was to be loaded on vessel for Sharjah from
Mundra Port. Acting upon the intelligence, the said Container No. TGHU3478747 mounted on
a truck trailer No. MH46AR0294 was located inside the Mundra Port, and was examined at M/s
Adani Exim Yard CFS, Mundra by ofﬁcg:rs of the DGRI under Panchnama dated 14.01 2020.
During the examination of the Container, it was found that the container was stacked with Red
Sander Logs in the front portion. During de-stuffing of Red Sander Logs, it was found that
number of brown coloured corrugated boxes having marks 'Gres, the perfect surface' were
placed inside the container. The Boxes were having the details/address of Appellant No. 1. On
opening the boxes, washbasins/sanitary-wares were found kept inside those boxes. There were
total 666 Red Sander logs found on de-stuffing from the container. The forest officer also

opined after examination of the wooden logs that the same were of red sanders. There were total

160 Boxes found on de-stuffing from the container containing one wash Basin/Sanitary-war
r ~ =5 % "

.“I.u"_:.
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each. The weight of the red sander logs was ascertained as 9.64MT. The value of the said
undeclared and concealed 666 numbers of Red Sander Logs was estimated as Rs 4,82,00,000/-
The value of the 160 pcs. of the sanitary ware was also ascertained on the basis of export
invoice as Rs 42,560/-. The Red Sander Logs valued at Rs. 4,82,00,000/-, 160 pieces of Sanitary
ware valued at Rs. 42,560/ and Truck/Trailer bearing Reg. No. MH46 AR 0294 valued at Rs.
7,00,000/- approximately used for export of prohibited goods (Red Sander Logs) illegally was
placed under seizure under Provisions of the Customs Act, 1962 vide seizure memo dated
14.01.2020 and was handed over to Adani Exim Yard CFS, Mundra for safe custody vide
Supratnama dated 14.01.2020.

2.1 The export of Red Sender wood in any form, whether raw, processed or unprocessed,
which is falling under Tariff Item/HS Code No. 44039918/44079990 is prohibited for export out
of India by virtue of Sr No. 188 of Schedule 2 of the Indian Trade Classification (Harmonised
System) of Exports and Imports, pertaining to the Export Policy, notified under Notification No.
47/2015-2020, dtd. 31.01.2018 issued by the Central Government under the provisions of
Section 5 of the Foreign Trade (Development and Regulation) Act, 1992 as amended from time
to time read with Para 2.01 of the Foreign Trade Policy 2015-2010. Red Sanders, which is
known as "Pterocarpus Santalinus" has also been declared as "Prohibited Species" covered
under Appendix I of CITES (Convention on International Trade in Endangered Species.), hence
the export of the Red Senders out of India is restricted by virtue of the said treaty. Hence, the
said undeclared and concealed 666 number of Red Sander Logs weighing 9.64 MTS, which
were recovered from aforesaid container valued at Rs. 4,82,00,000/, 160 pieces of Sanitary ware
valued at Rs. 42,560/- and Truck/Trailer bearing Reg. No. MH46 AR 0294 valued at Rs.
7,00,000/approximately were found liable for confiscation as per provisions of the Customs Act,
1962 and were placed under seizure under the provisions of the Section 110 (i) of the Customs
Act, 1962.

2.2 The premises of Appellant No. 1 was searched under Panchnama dated 15.01.2020.
During the search, some incriminating documents were recovered under Panchnama.
Investigation revealed that M/s. Geobath Sanitaryware LLP played a vital role as a host in this
planned strategy in illegal export of the prohibited goods of Red Sender logs, by way of
facilitating the smugglers in smuggling of Red Sanders logs. They have allowed clear misuse of
the Self-sealing permission No. 1878/CCP/JMR/2019-20 dated 28.11.2019 issued to them by
the Assistant Commissioner of Customs (Prev.), Jamnagar in as much as they without
verification of credentials of the gang of conspirators, accepted the export order, extended

undue co-operation with the Red Sanders smugglers and facilitated them. It is evident that in a
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past Red Sanders smuggling cases the similar gang was active and executed export of Red
Sanders in the case of M/s Sanyo Ceramic and in the case of M/s Nitco Traders. Appellant No.
1 provided the platform to the smugglers to utilize their self scaling permission to export the
prohibited item. Shri Ramesh Sharma alias Ramesh alias Parvez personally met Shri Bijal of
M/s Geobath to explain the procedure for obtaining the Stuffing & Self Sealing permission from
the Custom authority. Appellant No. 1 obtained the Stuffing and Self Sealing permission just to
facilitate the cartel of the smuggler to smuggle the prohibited species of Red Sanders logs. The
partner of the exporter Arm looking after the affairs had also not taken due care to supervise the
loading and stulling operation of goods, which took place in their premises, contrary to their
obligation under the self-sealing permission issued to them. None of the partners of the exporter
took care at any stage to monitor the cargo being transported for export in their name. Being an
exporter it became the responsibility/accountability of Appellant No. 1 to track the container
stuffed in their premises. Appellant No. 1 never tried to watch the movement and the
whereabout of the container No. TGHU3478747 which did not follow the proper path destined
to Mundra port on time. Appellant No. 1 showed their ignorance and Innocence to DRI official
by saying that they were not aware of the illegal export of Red Sanders, and that they cleared
export of Wash Basins which were manufactured and stuffed in their factory, that Appellant No.
1 came to know about smuggling of Red Sanders only after DRI officials visited their factory on
15.01.2020. The fact that the container was stuffed at their factory on 13.01.2020 and till
15.01.2020 they were not aware about the whereabout of the container TGHU3478747 which
was stuffed at their factory. Appellant No. 1 claimed to have been known to this development
only when the DRI officers visited their factory. It is not the fact that Appellant No. 1 were not
fully aware of the responsibility they had to bear with the container no. TGHU3478747 stuffed
at their premises. The responsibility to verify the antecedent of the consignee and transporter
lies with the exporter. From the investigation, it never appears anywhere that the Appellant No.
1 had made any effort to check the authenticity/genuineness of the consignee M/s. AL-Nayem
Sanitaryware Trading LLC. Office No. 103, FGD Plaza, Al-Lttihad Raod, P.O.Box-70963
Sharjah-UAE. Appellant No. 1 fully ignored otherwise the sensitivity and susceptibility of the
export and agreed to have a business with strangers who persuaded them to export on their
behalf. Similarly, they never tried to verify the genuineness of the logistics company M/s D.S
Logistics owned by Shri Dwijendra Shirish Manek. Earlier, Appellant No. 1 gave a
confirmation to Shri Nazim for forwarding the Bill of Lading and other relevant document of
the cargo exported on 13.12.20 to address "Madhusudan Villa, 9AL Rashid Road, 26C, Street,
Deira, Dubai, UAE" which was not the same address of the consignece mentioned on invoice.
The forwarding of relevant documents of export to other address with the confirmation of

exporter clearly shows that the Appellant No. 1 were fully aware of the suspicious activity

Page 6 of 27




OIA No.MUN-CUSTM-000-APP-176 to 177-25-26

going on and they deliberately kept silence and willingly ignored otherwise the facts and
circumstances and caused the offence inevitable. For the subject goods, the domestic average
rate was Rs. 100/- to Rs. 120/ per piece while for export, price was fixed with Shri Manek at Rs.
266/- per piece i.e. at the rate of more than twice of the same. Appellant No. 1 were in greed of
money which was paid to them in advance and a higher rate than normal one and specifically
when the goods were of old stock and obsolete and hence; they willingly avoided and neglected
the mandatory checks and balances on their count. It is also evident from the facts that the
exporter had self-assessed the Shipping Bill No. 9632005 dtd. 14.01. 2020, against the different
factual details. Hence, it is evident that Appellant No. 1 knowingly and clearly rendered the
goods liable for confiscation under section 113 of the Customs Act, 1962. Further they have
knowingly or intentionally made, signed or used or caused to be made, signed or used the
declaration/statement, document which was false or incorrect in the material particular of the
case in transaction of their business under the Customs Act, 1962. By such act of commission
and omission, the Appellant No. 1 rendered themselves liable to penal action under Section
114(i), Section 114(iii) and Section 114AA of the Customs Act, 1962.

2.3  Investigation revealed that Appellant No. 2 being an active conversant and responsible
partner of the exporter, remained careless and casual in dealing in such business transaction and
monitoring the movement of the export consignment, which enabled way to the scam of
smuggling of such a sensitive and prohibited cargo of Red Sender Logs. Being an overall in-
charge including in-charge of exports, Appellant No. 2 provided the platform to the smuggler
without checking the antecedent of the buyers and importers. He never took care in this regard
and deliberately allowed the smugglers to use the self-sealing permission number
1878/CCP/IMR/2019-20 dated 28.11.2019 issued to them (exporter) by the Assistant
Commissioner of Customs (Prev), Jamnagar Hence, it appeared that Appellant No. 2
knowingly and clearly rendered the goods liable for confiscation under section 113 of the
Customs Act, 1962. Further, they have knowingly or intentionally made, signed or used or
caused to be made, signed or used the declaration/statement, document which was false or
incorrect in the material particular of the case in transaction of their business under the Customs
Act, 1962. By such act of commission and omission, Appellant No. 2, Partner of Appellant
No. 1 rendered himself liable to penal action under Section 114(i), 114(iii) and Section 114AA
of the Customs Act, 1962.
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2.4  On conclusion of investigation, the Additional Commissioner of Customs, Mundra had
issued a Show Cause Notice Show Cause Notice No. DRI/AZU/GRU/Geobath-RS/INT-1/2020
dated 09.07.2020 to the Appellant No. 1, Appellant No. 2 and other noticees proposing as

under:

(a) Confiscation of 666 Nos. of Red Sander logs, weighing 9.64 MT having market
value of about Rs. 4,82,00,000/- @ Rs. 45 Lakhs/MT, under Sections 113(d), 113(h),
113 (c), 113(i) and 113(ia) of the Customs Act, 1962, which were seized from the
Container No. TGHU3478747covered under the Shipping bill 9632005 dtd. 14.01.2020.

(b) Confiscation of 160 pieces of Wash Basins having value of Rs. 42,560/-, under
Section 119 of the Customs Act, 1962 which were used for concealing the 666 Nos. of
Red Sander logs and which were seized from the Container No. TGHU3478747 covered
under the Shipping Bills No. 9632005 dtd 14.01.2020.

(c) Rejection of claims for drawback of Rs. 4376/~ electronically filed by Appellant No.
1 while filing the Shipping Bill No 9632005 dtd 14.01.2020 under the provisions of the
75A (2) of the Customs Act, 1962 read with Rule 16 of the Customs, Central Excise

Duties and Service Tax Drawback Rules, 1995.

(d) Denial of the benefits of MEIS Scheme claimed by the Appellant No. 1 in light of
the apparent discrepancies noticed in respect of goods meant for exportation vide
Shipping Bills No. 9632005 dtd 14.01 2020.

(e) Imposition of Penalty on Appellant No. 1 under Section 114(i), Section 114(iii) and
114AA of the Customs Act, 1962.

(f) Imposition of Penalty under Section 114(i) and Section 114AA of the Customs Act,
1962 respectively on Appellant No. 2 and other noticees viz. Shri Dwijendra Shirish
Manek, Shri Ramesh Sharma alias Ramesh alias Parvez, Shri Ganesh, M/s AL Narayan
Sanitaryware Trading LLC and Shri Nazim Khan Joya, General Manager of M/s Indian
Ocean Shipping and Logistics, for the acts of omissions and commissions in the
smuggling of the red sander logs out of India in violation of the prohibition imposed on

the same.

2.5  The adjudicating authority has vide the impugned order passed orders as detailed below:
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(a) Ordered for absolute confiscation of the 666 Nos. of Red Sander Logs having market
value of Rs. 4,82,00,000/- under Sections 113(d), 113(h), 113(e), 113(i) and 113(ia) of
the Customs Act, 1962 which were seized from the Container No.
TGHU3478747covered under the Shipping bill 9632005 dtd. 14.01.2020.

(b) Ordered for confiscation of 160 pieces of Wash Basins having value of Rs 42,560/-
which were used for concealing the 666 Nos. of Red Sander Logs, under Section 119 of
the Customs Act, 1962. He gave an option to Appellant No. 1 to get these 160 pieces of
Wash basins redeemed by paying redemption fine of Rs. 40,000/- in lieu of confiscation
under Section 125 of the Customs Act, 1962.

(c) Rejected the claim of Drawback of Rs. 4,376/- filed by Appelant No. 1 under the
provisions of Section 75A (2) of the Customs Act, 1962 read with Rule 16 of the

Customs, Central Excise Duties and Service Tax Drawback Rules, 1995.

(d) Denied the claim for benefits of MEIS Scheme claimed by Appellant No. 1 in light of
the apparent discrepancies noticed in respect of goods meant for exportation vide
Shipping Bill No. 9632005 dated 14.01.2020.

(e) Imposed penalty of Rs. 80,00,000/-, Rs. 40,000/- and 40, 00,000/-on Appellant No. 1
under Section 114(i), 114(iii) and 114AA of the Customs Act, 1962 respectively.

(f) Ordered for confiscation of the Motor Vehicle No. MH46 AR 0294, having estimated
value of Rs. 7,00,000/- which was used for conveyance as a means of transportation in
the smuggling of Red Sanders Logs under Section 115(2) of the Customs Act, 1962
redeemed by paying redemption fine of Rs. 2,00,000/- (Rupees Two Lakh Only) in lieu
of confiscation under Section 125 of the Customs Act, 1962

(g) Imposed penalties of Rs. 80,00,000/- and Rs. 40,00,000/ under Section 114(i) and
114AA of the Customs Act, 1962 respectively on Appellant No. 2 and other noticees viz.
Shri Dwijendra Shirish Manek, Shri Ramesh Sharma alias Ramesh alias Parvez, Shri
Ganesh, M/s AL Narayan Sanitaryware Trading LLC and Shri Nazim Khan Joya, General
Manager of M/s Indian Ocean Shipping and Logistics.
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(h) She refrained from imposing penalty on one of the noticee viz. Shri Bhushan L
Wadhvani, under Section 114(i), Section 114AA and Section 117 of the Customs Act.
1962.

SUBMISSIONS OF THE APPELLANTS

3. Being aggrieved with the impugned order passed by the adjudicating authority,
Appellant No. 1T and Appellant No. 2 have filed the present appeals on similar grounds as

under:-

3.1 The learned Additional Commissioner has completely ignored the facts, submissions
made before her and tfavelled beyond the allegations made in the SCN (while giving her findings
at para 14.2. and 14.3 of the impugned order), provisions of the Customs Act, 1962 and settled
position of law therefore, impugned order is liable to be set aside. The appellant disagrees with
the finding of the learned Additional Commissioner at the said two paragraphs on the following
grounds. At the very outset, it denies all the allegations made against it in the SCN and impugned
order as same are totally baseless and contrary to the facts revealed during the course of
investigation. The statements discussed in para supra (statement of facts) are exculpatory and
neither any of the partners nor any staff of Appellant were aware about smuggling activity by the’
said gang. It has taken utmost care in the transactions which a business man can take in normal
business practices. It is very much surprised to receive the show cause notice and impugned
order evenafter it clearly reveals from the investigation that no one was involved or aware about
smuggling of goods in the container loaded from its factory premise that too by following unique
modus operandi. Even DRI so called apex agency also not able to catch the Ramesh Sharma
alias Ramesh alias Parvez and Ganesh, nor able to find out the place near Samkhiyali where
replacement of Sanitarywares by Red Sanders even after the gang of smugglers had made similar
attempt in case of export from M/s. Sanyo Ceramic and M/s. Nitco Traders. How common man
can able to understand and prevent such smuggling activities while doing business in normal

course”?

3.2 The DRI has not issued SCN to both the drivers who had drove the vehicle and Customer
Broker as they are also not knowing anything about smuggling of prohibited goods like
appellant. The DRI failed to cite a single provision of the Customs Act, 1962 or rules made
thereunder or any law of the land for alleged failure etc. while making baseless allegations

contrary to facts available on record.
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33 Appellants submits that though it clearly reveals by reading the impugned show
cause notice and submissions made in para supra that allegations made at para 9.1 & 9.2 of the
SCN are totally baseless in facts and in law, however, without admitting anything it submits on

each allegation separately as under which may please be considered independent and without

prejudice to one another.

33.1 It may please be appreciated that it clearly reveals from the investigation
especially panchnama drawn at its factory premises, various statements of employees and
partners of Appellant and two drivers including relevant portions discussed in para supra that
there is no role of it in smuggling in any manner where is the question of vital role as host in the
planned strategy in illegal export of prohibited goods' of Red Sanders logs and facilitating the
smugglers in smuggling of Red Sanders Logs. The DRI failed to define the manner of
facilitating. It clearly reveals from the statements that before loading and stuffing of the
sanitarywares it was checked about its emptiness and loading and stuffing of only sanitaryware
in the said container under the supervision of its authorized persons two clerks; that it was
properly sealed and the said seal was also intake and not opened for loading the Red Sanders

Logs at some unknown place till DRI had opened under panchnama.

332 Appellants strongly object and submits that how it can be alleged and considered
that it has allowed clear misuse of the self-sealing permission No. 1878/CCP/JMR/2019-20 dated
28.11.2019 issued to them by the Assistant Commissioner of Customs (Prev.), Jamnagar in as

much as they without verification of credentials of the gang of conspirators, accepted the export

order, extended undue co-operation with Red sanders smugglers and facilitated them.

3.3.2.1 There was no misuse of self-sealing permission as it is not matter of dispute that
goods as per export invoice and check list for shipping bill were loaded and stuffed from its
factory premises. It has trusted the buyers in its normal course of business. Since, Morbi and its
surrounding area is one of the biggest hubs of the world for manufacture of tiles and
sanitaryware, many people from all over India visits the factory premises and buy the goods from
the factory and also arrange transportations of the goods. In most of the cases, the buyers pay the
amount either in cash or through banking channel before delivery of goods. When goods are
sold at factory gate against the payment no business man verify the credential of buyers and even
no need to verify the credential in such transactions. It is common phenomenon that when one
visit for buying or purchasing the goods at particular factory or shop and making payment across

the counter who verifies the credential of the buyers and why verify?
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It failed to understand what more undue co-operation was extended to the buyers as same
is not defined while making such baseless allegations. Nothing more than normal business

transactions was done with the buyer of the goods.

3.4 It may also please be appreciated that it is nowhere alleged or revealed that it was aware
about past Red Sanders smuggling cases by the similar gang in the case of M/s. Sanyo Ceramic
and M/s.Nitco Traders. If it had slightest knowledge of gang or such modus operandi it would

have definitely taken all the precautions.

3.5 Appellant most respectfully submits that it has not provided the platform to the
smugglers to utilize its self-sealing permission to export the prohibited item as discussed in para

supra. Appellant has obtained the stuffing and self-sealing permission for export of sanitaryware
only and not to to facilitate the cartel of the smuggler to smuggle the prohibited species of Red

sanders Logs. It is admitted facts on record that it is already having Importer Exporter Code
(IEC). It had agreed for export of sanitarywares and not for any other goods. On the contrary it
also being dragged unduly in the matter by the said gang as well as DRI.

3.6 It is also admitted facts on record that not only one employee but two employees
had supervised loading and stuffing of goods in its factory premises and it is not necessary that

the partner of the exporter firm looking after the affairs had to supervise the loading and stuffing

operation of goods.The factory stuffing and self-sealing permission No. 1878/CCP/JIMR/2019-20

dated 28.11.2019 nowhere provides that such loading and stuffing operation of goods have to be
supervised by the partner of the firm only. It may also be appreciated that all the activities in
business and even government offices including Customs offices work are being delegated to

others.

3.7 It is admitted facts on record that goods were sold at factory gate only and one
consignment of export already reached to the buyers of the goods, there was no need to track.
monitor or watch the container. Neither it nor any other factory owner or businessman track,
monitor or watch the movement of transport vehicle in normal course of business. Practically it
is not feasible to do so. It is baselessly alleged that it is responsibility / accountability of

appellant but has not cited any authority under the law of the land for the same.
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38 It is also admitted facts and also reveals from the investigation that appellant was
not knowing about smuggling of Red Sanders Logs by replacing sanitarywares till DRI official
visited its factory premises on 15.01.2020.

3.9 It is also admitted facts on records that the container was stuffed at their factory
on 13.01.2020 and left around 1800 hours for Mundra and as stated in statement dated
04.06.2020 of Shri Hitesh Kumar V. Kaila, one of the partners of the firm that he had received a
call from the driver of the trailer in the morning of 14.01.2020 and asked him where he had to
take the trailer and he gave mobile number of Shri Nizam (of M/s. Indian Ocean Shipping). The
officer of the DRI had visited its factory premises around 10.30 am of 15.01.2020, therefore,
there was no scope of any doubt and also need to track the movement etc. In any case if one
look at the time gap there cannot be any doubt and need to track the vehicle especially it reaches

to the port of export.

3.10 As submitted earlier that goods were sold at factory gate and entire payment for
the goods was received in advance, what is the need for the exporter to verify about consignee
and transporter. In day to day business many people visit factory premises of manufacturer and
buy the goods and goods are also being transported with number of vehicles. No businessman
check about any buyer or transporter in the normal course of business especially when payment

towards the goods are received in advance.

3.11 It is also admitted facts on record that Shri Dwijendra Shirish Manek is buyer of
the goods and also owned the logistic company M/s D.S. Logistics who had arranged the
transportation and also issued LR /Consignment No. 2120 where is the question of making doubt
in genuineness of the said company. Their activities came only when DRI had made detailed
investigation, how a common businessman can visualize about if any malpractice in the

transaction after buying goods in normal business transaction.

3,12 It is also on record that goods were sold at factory gate with full advance payment
through banking channel, why it should have any objection in sending Bill of Lading and other
relevant documents of the cargo exported on 13.12.2019 to address “Madhusudan Villa, 9AL
Rashid Road, 26C, Street, Deira, Dubai, UAE” which was not the same address of the consignee
mentioned on invoice by M/s. Indian Ocean Shipping & Logistic, Gandhidham, especially when

new address is given by the man viz. Ramesh Sharma of M/s. D. S. Logistic who had placed the
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purchase order through Dwijendra S. Manek. It is also not revealed from the investigation that it

was delivered to the person other than importer of the goods.

3.13 It is felt that investigation for the reason best known to them, even after clearly
revealing from the investigation that Appellant nowhere involved in any manner in smuggling
except the container in which sanitarywares was loaded for export was used by the gang of
smugglers that too without it's knowledge and maximum precaution which can be taken by the
businessman in normal business transaction are taken, it is implicated and baseless allegations

are made against it.

It is also on record that price quoted to the buyer of the goods are CIF (Cost, Insurance
and Freight) as mentioned in export invoice and the domestic average rate was at factory gate
sale. Apart from that investigation had got confessed from one of the employees Shri Bijal C
Bhunbhriya, clerk in his statement dated 20.01.2020 about average price for same name and
description is Rs. 100/- to Rs. 120/- per piece is also not correct and contrary to documentary
evidence available on records. Goods exported under both the shipping bills EVITA WB White
Prem and Ruby WB While Prem were sold between price of Rs.212 to Rs.270 as per specimen
invoices No. GSTT/690 dated 04.10.2019, GSTT/651 dated 09.09.2018and GSTT/748 dated
19.10.2019. If the price quoted and charged to exporter is Rs. 266/- CIF is not excess or higher
by any means but reasonable one for the goods supplied for export. Thus, allegations made in the
SCN that the rate was more than twice etc. are far from the truth. Even similar goods were sold
in October, 2019 as per the said invoices so allegation that the goods were of old stock and
obsolete is also imagination of investigation with sole intention to implicate it. In any goods if it
is presumed that goods may be supplied from old stock even then price was not double or higher

than price charged for similar goods for domestic supply.

3.14 It is ridiculous to allege that it is also evident from the facts that the exporter had
self-assessed the shipping Bill No. 9632005 dated 14.01.2020, against the diﬂ“erent- factual
details. Actually, check list for shipping bill was filed and there is no difference in the details
mentioned in the check list for said shipping bill and details mentioned in the invoices, packing
list and goods loaded and stuffed in the container from its factory premises. It is also clearly
revealing that while stuffing the said container in factory premises of Appellant only
sanitarwares were loaded and container was properly sealed and Red Sanders Logs were loaded

in transit by unloading equal weight sanitarywares. Even bottle seal affixed on the container was

intact till DRI had cut opened the same. Therefore, question of different factual details does not
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arise at all at least from the side of appellant. How, one can expect that said prohibited goods
found in the container loaded by others in transit was required to be declared in the check list for

shipping bill?

Thus, it is evident from the above as well as investigations that appellant has not rendered

the goods liable for confiscation under section 113 of Customs Act,1962 nor made, signed or

used or caused to be made, signed or used the declaration/statement, document which was false

or incorrect in the material particular of the case in transaction in its business under the Customs

Act, 1962. Therefore, question of doing anything knowingly, clearly or intentionally does not
arise at all. Therefore, no penalty is imposable under Section 114(i), Section 114(iii) and Section

114AA of the Customs Act, 1962 upon it.

LS Appellant most respectfully further submits that allegation made in the SCN that
Shri Ramesh Sharma alias Ramesh alias Parvez personally met Shri Bijal of appellant to explain
the procedure for obtaining the stuffing &self-sealing permission from the customs authority
based on the statement date 15.01.2020 of Shri Dwijendra S. Manek is totally incorrect. Shri
Ramesh Sharma alias Ramesh alias Parvez never visited its factory nor met anyone from the

factory not to speak of Shri Bijal. He had talked on mobile only.

3.16 Appellants without admitting anything and without prejudice to above most
respectfully further submits that though no specific show cause notice is issued to it but it is
alongwith other noticees jointly asked to show cause to the Additional Commissioner. It means
it is not put to the proper notice. The Customs Act, 1962 clearly provides that before
confiscation of any goods and/or imposition of any penalty, a proper show cause notice is
required to be issued on such person. It is also settled position of law that without any specific
notice, no action can be taken on such person. Thus, show cause notice is liable to be quashed

on this ground alone so far it relates to it.

3.16.1 Appellants further submit that it is admitted facts on records that seized goods
including “Sanitarywares” and “Red Senders Logs” are neither owned by it nor same were
recovered from its possession or custody. As per admitted facts on records goods were sold at
factory gate on cash payment to M/s. AL-Nayem Sanitaryware Trading LLC, Sharjah-UAE,
therefore, sale within the meaning of Sale of Goods Act, 1930 is completed. Therefore,
ownership of the goods lies with the buyer of the goods and not of appellant. The goods were in
the possession or custody of transporter and/or Adani Exim Yard CFS, Mundra.
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As per provisions of Section 124 and Section 125(1) of the Customs Act, 1962, notice in
writing is required to be issued to the owner of the goods and option to pay fine in lieu of
confiscation to the owner of the goods or where such owner is not known, the person from whose
possession or custody such goods have been seized. It is admitted facts on record that M/s. Al-
Nayem Sanitaryware Trading LL.C, Office No. 103, FGD Plaza, Al-Littihad Road, P. O. Box —
70963 Sharjah-UAE is the owner of the goods and transporter was in possession and custody of
the goods. Therefore, notice upto the extent proposing confiscation of 666 Nos. of Red Sanders

Logs and 160 pieces of Wash Basins were not required to be issued to it.

3.16.2 Appellants in view of the above submission cannot have any objection if the said

prohibited goods are absolutely confiscated with other goods in view of the above submissions.

3.16.3 Appellants without admitting anything it is further submitted that penalty under
Section 114(i) and (iii) of the Customs Act, 1962 can be imposed only when any person who, in
relation to any goods, does or omits to do any act which act or omission would render such
goods liable to confiscation under Section 113, or abets the doing or omission of such an act,
then he is liable to penalty as per one of the clauses of said section. The instant case show cause
notice nowhere specifically alleges except bald allegations at para 9.1 of the SCN that it had

rendered the goods liable to confiscation.

As submitted in para supra that all the allegations made in the said para 9.1of the SCN are
totally baseless in facts and law also. It clearly reveals from the investigation as well as
submissions made in para supra that it has not done or omits to do any act which act or omission
in relation to the said goods, which render the goods liable for confiscation under Section 113
nor it has abetted the doing or omission of such an act, therefore, no penalty is imposed upon it
not to speak under Section 114(i) and 114(iii) of the Customs Act, 1962.

3.16.3.1 Without admitting anything it is most respectfully submitted that leave aside
Section 114, there is no section under the Customs Act, 1962 which may provide imposition of
penalty on any person for negligence and failure to observe due diligence while exporting lawful
cargo in lawful manner. Hence none of its or omission had rendered the goods liable to
confiscation under Section 113. Similarly, it is neither admitted nor alleged in the notice that it
has abetted in smuggling of red sander logs from India. Therefore, question of abetment or
aiding in illegal export does not arise at all. It requests to consider above stated facts and
submission, independently without prejudice to each other, which in no uncertain terms prove

that it is not liable to penalty under Section 114 of the Act.
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The container was stuffed with sanitary wares from its premises under physical
supervision of its employee and even truck drivers had also seen that only sanitarywares stuffed
from the factory premises. The container was locked with one-time bottle seals by it after
stuffing of the goods for export viz. Sanitarywares only. It had correctly declared export cargo in
all relevant documents including shipping bills. It is not alleged that Appellant had stuffed red

sander logs in the container or that it had arranged the same. The investigation itself has

established in the impugned notice that red sander logs were arranged and stuffed in the

container by Shri Ramesh Sharma Mumbai in association with Shri Ganesh and Shri Dwijendra

Shirish Manes alias Deepak Shantilal Kotak. It has also been established that original one-time
bottle seal was intact till DRI had opened the container under panchanama. Sanitary wares were
replaced with red sander logs by the said persons somewhere on way to Mundra port without
breaking or tempering the said seal. It, therefore, submits that it cannot be held responsible for
any attempt of smuggling of red sander logs from Mundra in the name of M/s. Geobath. In other
words, none of its act or omission had rendered the red sander logs liable to confiscation.

Consequently, no penalty is imposable upon it under Section 114 of the Customs Act, 1962.

3.164 Appellants further submits that Check list for shipping bill was filed through
Customs Broker was also as per the documents viz. invoice, packing list etc. and there were no
other documents, declaration, statement was false or incorrect in the transaction of any business.
It is admitted facts on record by way of detailed investigation that it has loaded and stuffed
sanitarywares only and red sanders logs were loaded and stuffed without his knowledge in transit
by the said smugglers. Even shipping bill was not generated and check list is relied upon in the
SCN at Sr. No. 1 of Annexure — R to the SCN. As per Para 27 of Chapter — 3 of the CBEC’s
Customs Manual, after the “Let Export” order is given on the EDI system by the Appraiser, the
Shipping Bill is generated in two copies. Therefore, no penalty under Section 114AA of the
Customs Act, 1962 can be imposed upon it.

3.164.1 Appellants without admitting anything further submits that proposal and order
imposing penalty under Section 114AA of the Customs Act, 1962 upon it is also without
understanding the provisions as well as legislative intention to insert the said section. Even
otherwise said proposal to impose penalty is devoid of merits. Plain reading of Section 114AA
makes it very much clear that it can be imposed only when somebody intentionally uses false and

incorrect material. For ease of reference section 114AA is reproduced hereunder:

SECTION 114AA. Penalty for use of false and incorrect material. - If a
person knowingly or intentionally makes, signs or uses, or causes to be made,
signed or used, any declaration, statement or document which is false or incorrect
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in any material particular, in the transaction of any business for the purposes of
this Act, shall be liable to a penalty not exceeding five times the value of goods.

Thus, the first and foremost requirement to bring any person under domain of Section 114AA is
that the person must be knowingly or intentionally using the declaration, statement or document
and such declaration, statement or document should be for transaction under provisions of
Customs Act, 1962. It most respectfully submits that none of the above element applies to it. As
already discussed in para supra there was no declaration ete. giving false or incorrect particular

in any material. Hence question of imposing penalty under Section 114AA does not arise.

3.16.4.1.1 Appellants without admitting anything, would further like to draw kind attention
towards the fact that penalty under Section 114AA can be imposed only in the situation of export

on paper without physical export of goods.

For the above submission attention is further invited towards paragraph 62 to 66 of
Standing Committee on Finance 27" Report - (2005-2006) — The Taxation Laws (Amendment)
Bill, 2005 which clearly confirms that intention of legislature was to impose penalty under said
Section 114AA only on exporters who were claiming export on paper intentionally and claiming

illicit benefit of export incentives as is evident from following:

“Section 114 provides for penalty for improper exportation of goods. However,
there have been instance where export was on paper only and no goods had ever
crossed the border. Such serious manipulators could escape penal action when no
goods were actually exported. The lacuna has an added dimension because of
various export incentive schemes. To provide for penalty in such cases of false and
incorrect declaration of material particulars and for giving false statements,
declarations, etc for the purpose of transaction of business under the Customs Act,
it is proposed to provide expressly the power to levy penalty up to 5 times the value
of goods. A new section 11444 is proposed to be inserted afier Section 114A4A."

Based on above, it is submitted that instant case is not of export of goods only on paper but
attempt export prohibited goods by the smugglers and not by appellant. It has filed check list for
shipping bill through Customs Broker as per the details of goods in export invoice and goods
stuffed and loaded in container at its factory premises only. Therefore, no penalty is imposable
upon it under Section 114AA of the Customs Act, 1962.

3.16.5 Appellants in supports of its submission further refers and relies upon the

following case laws :-

MAHESHWARI ROCKS (I) PVT. LTD. Versus COMMISSIONER OF CUSTOMS,
CHENNALI: 2010 (262) E.L.T. 574 (Tri. - Chennai)
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NANDA INCORPORATEDVersusCOMMISSIONER OF CUSTOMS (EOU), CHENNAI-IV -
2018 (363) E.L.T. 673 (Tri. - Chennai)

SEKAR & SEKAR PROCESS Versus COMMISSIONER OF CUSTOMS, CHENNAI - 2010
(262) E.L.T. 385 (Tti. - Chennai)
The appeal of the department against the said decision was dismissed by Hon’ble High Court of

Madras as under:

The Madras High Court Bench comprising Hon’ble Mr. Justice M. Jaichandren on 29-10-2012
dismissed the C.M.A. No. 1510 of 2010 filed by Commissioner of Customs (Exports), Chennai
against the CESTAT Final Order No. 1936/2009, dated 11-12-2009 as reported in 2010 (262)
E.L.T. 385 (Tri. - Chennai) (Sekar & Sekar Process v. Commissioner). While dismissing the
appeal, the High Court passed the following order:

“This Appeal having been posted for orders on this day, for not having represented the
batta with petition along with affidavit in the presence of Mr. P. Mahaadevan, Advocate
Jor the Appellant/Petitioner and this Court having granted time on or before 12-11-2012 as
a condition precedent and the said Advocate not having complied with the said direction of
this Court it is ordered that this Appeal do stand dismissed against the respondent.

The Appellate Tribunal in its impugned order had held that penalty on export of prohibited
goods, could not be sustained. Goods were stuffed and sealed under the supervision of
Revenue Officers. On interception of consignment en route to port, it was found to contain
prohibited goods. However, seals were found to be intact and no finding on record that
exporter knew the goods were liable to confiscation or committed/omitted to do something
fo render goods liable to confiscation.”

[Commissioner v. Sekar&Sekar Process - 2014 (303) E.L.T. A5] (Mad.)]

KAVIA CARBONSVersusCOMMISSIONER OF CUSTOMS, TUTICORIN - 2009 (243)
E.L.T. 547 (Tri. - Chennai)

Ratio of the above decisions is squarely applicable in the facts and circumstance of the case.

3.17 Appellants most respectfully submit that any exporter of goods cannot be
expected to physically follow each and every container from the place of stuffing to the port of
export. As regards documentation of export cargo, it is submitted that it had truly declared export
items in the commercial invoice, Annexure, packing list etc. and the CHA had, therefore, filed
check list for shipping bills accordingly on its behalf at the port of export. The notice does not
allege that appellant had mis-declared the export cargo. The notice only alleges that negligence
on its part rendered it liable to penal action. It clearly reveals from investigation and above

submission that there was no negligence on its part.
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Even if for sake of argument, it is assumed that there was negligence, in that case also there is no
provision to impose penalty under Section 114 of the Act as discussed supra. In this regard it

refers and relies upon following decision in the case of

NEPTUNE'S CARGO MOVERS PVT. LTD. Versus COMMR. OF CUS. (EXPORT),
CHENNAL: 2007 (219) E.L.T. 673 (Tri. - Chennai)

FAST CARGO MOVERS Versus COMMISSIONER OF CUSTOMS, JODHPUR - 2018
(362) E.L.T. 184 (Tri. - Del.)
Although, the above decision was rendered in appeal filed by a CHA, ratio laid down therein is
equally applicable to the present case. This apart, while delivering the above judgment, Hon’ble
Tribunal had taken into consideration decision of Hon’ble Supreme Court rendered in the case of
Hindustan Steel Ltd. v. State of Orissa - 1978 (2)_ E.L.T. (J 159) (S.C.) = 1970 (1) SCR 753 —

wherein the Hon’ble Apex Court held as follows :-

“The discretion to impose a penalty must be exercised judicially. A penalty will
ordinarily be imposed in cases where the party acts deliberately in defiance of
law, or is guilty of contumacious or dishonest conduct, or acts in conscious
disregard of its obligation; but not, in cases where there is a technical or venial
breach of the provisions of the Act or where the breach flows from a bona fide
belief that the offender is not liable to act in the manner prescribed by the
statute.”

3.18 Appellants submit that since goods are not exported and it had filed only check
list for shipping and goods even not reached before the proper office of the Customs for making
order of let export as provided under the Customs Act, 1962. As per para 26.1 of Chapter 3 of
CBEC’s Customs Manual that after actual export of the goods, the Drawback claim is
automatically processed through EDI system by the officers of Drawback Branch on first-come-

first served basis. Therefore, it is not entitled nor in a position to claim drawback and/or MEIS.

3.19 In addition to the similar grounds as mentioned above, Appellant No. 2 has
further contended that there is no difference in allegations made against him as well as its firm.
It is settled position of law that once penalty is imposed upon firm no separate penalty can be
imposed upon partner of the firm. In support the same appellant No. 2 refers and relies upon

following decisions:
e PRAVIN N. SHAH Versus CESTAT - 2014 (305) E.L.T. 480 (Guj.)

e C.CE. & C., SURAT-II Versus MOHAMMED FAROOKH MOHAMMED GHANI -
2010 (259) E.L.T. 179 (Guj.)
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o B.V.JEWELS Versus COMMISSIONER OF CUSTOMS (AIRPORT), MUMBALI: 2007
(210) E.L.T. 245 (Tri. - Mumbai) affirmed by Hon’ble Supreme Court as reported at
2014 (302) E.L.T. A109 (S.C.)]

o M.K. JAIN Versus COMMISSIONER OF CENTRAL EXCISE, INDORE: 2013 (291)
E.L.T. 217 (Tri. - Del.) |

e G.M. ENTERPRISES Versus COMMISSIONER OF CUS. (EXPORT), NHAVA
SHEVA: 2010 (262) E.L.T. 796 (Tri. - Mumbai)

e COMMISSIONER OF CENTRAL EXCISE, MUMBAI - V Versus METAL PRESS
INDIA: 2009 (246) E.L.T. 303 (Tri. - Mumbai)

e AMRITLAKSHMI MACHINE WORKS Versus COMMR. OF CUS. (IMPORT),
MUMBALI - 2016 (335) E.L.T. 225 (Bom.)

PERSONAL HEARING

4, Personal hearing in the matter was held on 25.11.2024. Shri P.D Rachchh, Advocate
appeared for hearing on behalf of the Appellant No. 1 and Appellant No. 2. He re-iterated the
submissions made in the Appeal Memorandum. He also submitted a compilation containing the
synopsis and judgements of various Courts in support of their contentions. Due to change in
Appellate authority, fresh Personal hearing was held on 29.05.2025. Shri P.D Rachchh,
Advocate appeared for hearing on behalf of the Appellant No. 1 and Appellant No. 2. He re-

iterated the submissions made in the Appeal Memorandum.

DISCUSSION AND FINDNGS

5. I have carefully gone through the case records, impugned order passed by the
Additional Commissioner, Customs House, Mundra and the defense put forth by the Appellants

in their appeals.

5.1 On going through the material on record, I find that following issues required to

be decided in the present appeals which are as follows:
(i) Whether impugned order for absolute confiscation of the 666 Nos. of Red Sander

Logs having market value of Rs. 4,82,00,000/- under Sections 113(d), 113(h),
113(e), 113(i) and 113(ia) of the Customs Act, 1962 seized from the Container
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No. TGHU3478747covered under the Shipping bill 9632005 dtd. 14.01.2020 is

legal and proper in the facts and circumstances of the case.

(ii) Whether impugned order for confiscation of 160 pieces of Wash Basins having
value of Rs 42,560/- which were used for concealing the 666 Nos. of Red Sander
Logs, under Section 119 of the Customs Act, 1962 is legal and proper in the facts

and circumstances of the case.

(iii) Whether the impugned order imposing penalty of Rs. 80,00,000/-, Rs. 40,000/-
and 40,00,000/-on Appellant No. 1 under Section 114(i), 114(iii) and 114AA of
the Customs Act, 1962 respectively is legal and proper in the facts and

circumstances of the case.

(iv) Whether the impugned order imposing penalties of Rs. 80,00,000/- and Rs.
40,00,000/ under Section 114(i) and 114AA of the Customs Act, 1962
respectively on Appellant No. 2 is legal and proper in the facts and circumstances

of the case.

5.2 It is observed that an intelligence was gathered by officers of DRI which indicated that
Red Sanders Logs were being attempt to be illegally exported by concealing the same behind an
export consignment of Ceramic Sanitarywares covered under Shipping Bill No. 9632005 dated
14.01.2020 in a container No. TGHU3478747 by Appellant No. 1. Examination of the cargo
revealed that the said container was stuffed with 666 numbers of undeclared Red Sander Logs
whose value has been estimated to be Rs. 4,82,00,000/-. The said container was also stuffed with
declared cargo of 160 pieces of sanitary wares valued at Rs. 42,560/-. It is observed that the
export of Red Sender wood in any form, whether raw, processed or unprocessed, which is falling
under Tariff Item/ HS Code No. 44039918/44079990 is prohibited for export out of India as per
Sr No. 188 of Schedule 2 of the Indian Trade Classification (Harmonised System) of Exports and
Imports, pertaining to the Export Policy, notified under Notification No. 47/2015-2020,
dtd.31.01.2018 issued by the Central Government under the provisions of Section 5 of the
Foreign Trade (Development and Regulation) Act, 1992 as amended from time to time read with
Para 2.01 of the Foreign Trade Policy 2015-2010. Red Sanders, which is known as "Pterocarpus
santalinus" has also been declared as "Prohibited Species" covered under Appendix I of CITES
(Convention on International Trade in Endangered Species.), hence the export of the Red

Senders out of India is restricted by virtue of the said treaty. Thus, the said undeclared and
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concealed 666 number of Red Sander Logs weighing 9.64 MTS, which were recovered from the
container No. TGHU3478747, valued at Rs. 4,82,00,000/-, 160 pieces of Sanitary ware valued at
Rs. 42,560/- were liable for confiscation as per provisions of the Customs Act, 1962 and were

placed under seizure under the provisions of the Section 110 (i) of the Customs Act, 1962.

53 During the investigation, it was found that that Shri Dwijendra S Manek, Shri
Ramesh Sharma alias Parvez and Shri Ganesh , made up a plan to illegally export Red Sander
Logs by concealing the said Logs in the guise of sanitary wares. The investigation has further
revealed that the Appellant No.1 facilitated the illegal export of prohibited goods of Red Sender
logs by providing the platform as the host in such activity. The Appellant No. 1 not only allowed
the misuse of the Self sealing permission dtd. 28.11.2019 issued to them by the Asstt
Commissioner of Customs( Prev), Jamnagar but also as accepted the export order without
verification of credentials of the conspirators and extended co-operation by facilitating the

illegal export .

5.4  From the investigation, it was observed that an empty container was taken from the port
to rented premises near Samakhiyali where the cartel of the smugglers loosened the
screw/nuts/bolts of the containers. Then container with loose screw/nuts/bolts was taken to the
factory of Appellant No. 1 where one of the employee of Appellant No. 1 checked the container
bearing No. TGHU3478747 but did not notice the loosened screw/alteration at door/variation.
Thereafter, stuffing of the container with Sanitaryware started for the consignee M/s. AL-Nayem
Sanitaryware Trading LLC. Office No. 103, FGD Plaza, Al-Lttihad Raod, P.O.Box-70963
Sharjah-UAE. The container loaded with sanitary ware started its journey for gateway port i.e.
Mundra from factory premises of Appellant No.1 howwyver, the said container was brought mid
way at rented premises near Samakhiyali where replacement of Sanitaryware with Red Sanders
logs took place. It was responsibility/accountability of Appellant No. 1 to take care that the
container stuffed at their premises reaches destined port as such. However, the Appellant No. 1
failed to perform its statutory liability/accountability as a responsible exporter. The responsibility
to verify the antecedent of the consignee and transporter lies with the exporter. From the
investigation, it is not forthcoming anywhere that the Appellant No. 1 ever tried to check the
authenticity/genuineness of the consignee M/s. AL-Nayem Sanitaryware Trading LLC. Office
No. 103, FGD Plaza, Al-Lttihad Raod, P.0.Box-70963 Sharjah-UAE. Similarly, they never tried
to verify the genuineness of the logistics company M/s D.S Logistics owned by Shri Dwijendra
Shirish Manek. Earlier, the Appellant No. 1 gave a confirmation to Shri Nazim for forwarding

the Bill of Lading and other relevant document of the cargo exported on 13.12.20 to address
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"Madhusudan Villa, 9AL Rashid Road, 26C, Street, Deira, Dubai, UAE which was not the same
address of the consignee mentioned on invoice. The forwarding of relevant documents of export
to other address with the confirmation of exporter clearly shows that the Appellant No. 1 were
fully aware of the suspicious activity going on and they deliberately kept silence and willingly
ignored otherwise the facts and circumstances and caused the offence inevitable. The said
container No TGHU3478747 stuffed with 666 number of Red Sanders Logs weighing 9.64 MTS
having value of Rs. 4,82,00,000/- from the said premises at Samakhiyali, subsequently routed to
Mundra Port for export by circumventing and defying export prohibition. In view of the
aforesaid violations, the prohibited goods i.e Red Sanders Logs were correctly held liable for
confiscation under the provisions of Sections 113(d), 113(h), 113 (e) and 113(i) of the Customs
Act, 1962. Since drawback was claimed under Section 75 of the Customs Act, 1962 against the
export of said sanitary ware as offended goods, the said offended goods were also liable to
confiscation under section 113(ia) of the Customs Act, 1962. I therefore, agree with the findings
of the adjudicating authority in this regard, and uphold the absolute confiscation under sections
113(d), 113(h), 113 (e), 113(i) and 113(ia) of the Customs Act, 1962 ordered in the impugned

order.

5.5  Further, during the examination, the above Container No. TGHU 3478747 was found
stuffed with the Red Sanders Logs and noticed that there were a number of brown coloured
corrugated box having marks 'Gres, the perfect surface' also placed inside the said container.
Theses boxes were having the details/address of Appellant No. 1 i.e. M/s Geobath Sanitary ware
LLP, Survey No. 156. Unchi mandal, Near Power House, Halwad Road, Morbi-2 (Gujarat-
(363642) and other marking of Geobath. After de-stuffing of the said container, 666 numbers of
Red Sanders Logs were recovered along with 160 pieces of Wash Basin/Sanitaryware. The value
of washbasin was ascertained as Rs. 42,560/. It has been clearly observed during examination
that the 160 pieces of Wash Basins/Sanitary wares were used for concealment of prohibited Red
Sanders Logs, hence the same were correctly held liable for confiscation under the provisions of
Section 119 of the Customs Act, 1962 by the adjudicating authority. Accordingly the
confiscation of these goods under Section 119 of the Cusloxps Act, 1962 is upheld.

5.6 From the outcome of investigation, it has been established that the Appellant No. 1
knowingly and clearly rendered the goods liable for confiscation under section 113 of the
Customs Act, 1962. The investigations have also concluded that the Appellant No. 1 has

knowingly or intentionally made, signed or used or caused to be made, signed or used the

Page 24 of 27




OIA No.MUN-CUSTM-000-APP-176 to 177-25-26

declaration/statement, document which was false or incorrect in the material particular of the
case in transaction of their business under the Customs Act, 1962. I find that only after
examining the above violations on the part of the Appellant No. 1 as above, the adjudicating
authority has come to a conclusion that the Appellant No. 1 have rendered themselves liable to

penal action under Section 114(i), Section 114(iii) and Section 114AA of the Customs Act, 1962.

5.7 The investigations have also pointed out that the Appellant No. 2 i.e Shri Hiteskumar
Valjibhai Kaila, Partner of Appellant No. 1 was an active, conversant and responsible partner of
the exporter, but has even remained careless and casual in dealing in such business transaction,
monitoring the movement of the export consignment, which enabled way to the scam of
smuggling of such a sensitive and prohibited cargo of Red Sender Logs. Being an overall in-
charge including in-charge of exports, the Appellant No. 2 provided the platform to the smuggler
without checking the antecedent of the buyers and importers. He deliberately allowed the
smugglers to misuse the self-sealing permission number 1878/CCP/IMR/2019-20 dated
28.11.2019 issued to them (exporter) by the Assistant Commissioner of Customs (Prev.),
Jamnagar. Hence, the Appellant No. 2 knowingly and clearly rendered the goods liable for
confiscation under section 113 of the Customs Act, 1962. Further, he also knowingly or
intentionally made, signed or used or caused to be made, signed or used the
declaration/statement, document which was false or incorrect in the material particular of the
case in transaction of their business under the Customs Act, 1962. Hence in view of the said act
of commission and omission, Appellant No. 2 has rendered himself liable to penal action under

Section 114(i) and Section 114AA of the Customs Act, 1962.

5.7.1 The Appellant No. 2 has submitted that once penalty is imposed upon firm no separate
penalty can be imposed upon partner of the firm. However, it is a settled issue that imposition of
penalty on the Partnership firm as well as Partner depends on the facts and circumstances of the
case. | find that penalty on Appellant No. 1 has been imposed after finding his involvement in
the contravention of provisions of the Customs Act, 1962 as discussed above. The investigation
as well as the adjudicating authority has categorically pointed out the violations committed by
the Appellant No. 2 for which penal provisions under Section 114(i) and 114AA of the Customs

Act, 1962 are attracted. I place reliance on the following case laws in support of my view:-

(1) Textoplast Industries Vs. Additional Commissioner of Customs reported at
2011(272) ELT 513 (Bom) wherein the Hon’ble High Court has held as under :-

'
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“ 18. For these reasons, we dispose of the appeal by holding that for the purpose of
imposing penalty, the adjudicating authority under Customs Act, 1962 may in an
appropriate case impose a penalty both upon a partnership firm as well as on its
partners. Whether the facts and circumstances of a case warrant the imposition of a
penalty both on a firm and its partners should be decided upon the facts of each
case. On this factual issue, we would remand the proceedings back to the tribunal
for a fresh determination. The appeal shall accordingly stand disposed of in the

aforesaid terms. There shall be no order as to costs.”

(ii) N Chittaranjan Vs. CESTAT, CHENNAI reported at 2017 (350) ELT 78 (Mad.)
wherein the Hon’ble High Court held as below-

“ — 9 In the considered opinion of the Court, in the light of the above cited
judgments, penalty on the partner as well as the partnership Firm can be
simultaneously imposed and of course, imposition of penalty both on the Firm and its

partners, depends upon the facts of each case.”

In view of the same, the penalty imposed on the Appellant No. 2 under Section 114(i) and
114AA of the Customs Act, 1962 in the impugned order is justified and accordingly I uphold

the same.

6. In light of discussions made above and judicial pronouncements cited above, the |

impugned order dated 01.03.2024 is upheld and warrants no interference. The appeals filed by

/

( TA)
Commissioner (Appeals)
Customs, Ahmedabad

the Appellant No 1 and Appellant No. 2 are hereby rejected.

Date:01.09.2025

. ,_-_"'_;._',--":'-'EP'LE'-?'
(i) F.No. S/49-41/CUS/MUN/2024-25
(ii) F. No. $/49-40/CUS/MUN/2024-25_—

3139
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By Registered Post A.D/Mail.

To,
(1) M/s. Geobath Sanitaryware LLP,
S.No.156,Unchi Mandal Sanala Road, Near Power House,
Halvad Road, Morbi-363642.

(ii) Shri Hiteshkumar Valjibhai Kaila,
Partner, M/s. Geobath Sanitaryware LLP,
S.No.156,Unchi Mandal Sanala Road, Near Power House,
Halvad Road, Morbi-363642

Copy to :-
Ae Chief Commissioner of Customs, Ahmedabad Zone, Customs House, Ahmedabad.
2. The Principal Commissioner of Customs, Custom House, Mundra.
3. The Additional Commissioner of Customs, Custom House, Mundra.
4. Guard File.
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