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OFFICE OF THE PRINCIPAL ‘COMMISSIONER OF

CUSTOMS,
CUSTOM HOUSE: MUNDRA, KUTCH

MUNDRA PORT & SPL ECONOMIC ZONE, MUNDRA-370421
Phone No0.02838-271165/66/67/68 FAX.No0.02838-271169/62

A. File No. : |CUS/ASS/MISC/648/2024-EA-O/o Pr-Commr-Cus-Mundra
B. Order-in- Original No. | : [MCH/ADC/MK/51/2023-24 dated 04-06-2024
C. Passed by : [Mukesh Kumari,

Additional Commissioner of Customs,
Customs House, AP & SEZ, Mundra

D. Date of order /Date of] :

issue

04-06-2024

E. Show Cause Notice
No. & Date

: [Show Cause Notice and Personal Hearing waived by the

noticee.

F. Noticee(s)/Party/
Exporter

. IM/s Diat Agro Holding Pvt. Ltd., (IEC 0511093748), Balaji

Place, 2633-36, Naya Bazar, Delhi, New Delhi

G. DIN

20240671MO0000000FA2

l. I 3rdiel 31 Wi I ¥ : Qe Fere &l S gl

This Order - in - Original is granted to the concerned free of charge.

2. AT IS STl SH 3TTel IS F HEISE & Al a8 HIAT oeh 3leT [garael
1982 & et 3 & |y afSe WA Yoeh ATATATH 1962 1 4Ry 128 A & e o=

Ae- 1- F IR 7 A I 70 9 9T 319 X Hehell §-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128
A of Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in
quadruplicate in Form C. A. -1 to:

"HIAT Yo ArgEd (3,

74t A3, oo TR, TREy MG AT & 91D, I3 A3, IEHCEIG 380

009"

“THE COMMISSIONER OF CUSTOMS (APPEALS),

Having his office at 7th Floor, Mridul Tower, Behind Times of India,
Ashram Road, Ahmedabad-380 009.”

I 3TdTeT I 3T SoTY T T & 60 et & e grfler 7 sely el

Appeal shall be filed within sixty days from the date of communication of this order.

4 . 3Fd 3 & W S o ARAATHA & dgd 5/- TIC W Rwe

o @ =IRT 3R sEe gy REfef@a e dova & are-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must

accompanied by —
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(i) 3% 31dTer &I T Ui 3K A copy of the appeal, and

(i) 36 3G N g T (Al HE 3T Ui [0 o IeqE - 15 3RqER
ST Yo ARTAIA-1870 % A H.-6F AR 5/- I0F & = Ad Posh
feshe 3aRy oem glelr Wy |

This copy of the order or any other copy of this order, which must bear a Court Fee
Stamp of Rs. 5/- (Rupees Five only) as prescribed under Schedule — I, Item 6 of the Court
Fees Act, 1870.

3 YA F WY Y[/ STTeY/ &US/ S IS F A F YA Herde
fopar e =igd |

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal
memo.

3T T R FAI, WA Yoh AT WA Aok 3RAHIA 1982,37e) =)

& g W WrawTEl & ded A FAAE F Aol [HA S AT |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of
the Customs Act, 1962 should be adhered to in all respects.

7. W 3RY F TS NS & @ AeF A Yo 3R AT g # ar,
3RIET GUS #H, Sigl hael A faarg & g1, Commissioner (A) & FHET AT o
F 7.5% ST AT g |

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of

the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.

BRIEF FACTS OF THE CASE:-

An intelligence was gathered by the Special Intelligence and Investigaﬁon Branch that
M/s. DIAT AGRO HOLDING PVT. LTD., (IEC 0511093748) (hereinafter referred to as
“the exporter” for the sake of brevity) having its registered office at Balaji Place, 2633-36,

Naya

Bazar, Delhi, New Delhi had resorted to mis-declaration in terms of description and

classification of goods covered vide Shipping Bill N0.8929297 dated 05.04.2024. The
goods to be exported vide the said shipping bill was declared as “Indian Golden Sella
Premium Basmati Rice” and classified under CTH 10063020 (hereinafter referred to as
“the impugned goods” for the sake of brevity). However, the intelligence suggested that

there

may be some mis-declaration and concealment of dutiable Parboiled Rice in the

consignment. The details of the said shipping bill are as under:

Sr. | Shipping Bill | Description of |Port of Destination| Qty. F.O.B. (INR)
No. | No & Date Goods MTS)
1 |8929297 dated | Indian Golden Djibouti 230 1,82,38,080/-

05.04.2024 Sella Premium
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| I I Basmati Rice I | | _ |

2.  Whereas, based on the above intelligence, consignment covered vide the said SB was
intercepted and put on hold on 26.04.2024 for detail examination. Examination of the said
consignment was conducted on 29.04.2024 by the officers of SIIB Section in presence of
G-card holder of Custom Broker M/s Vishal Shipping Agencies Pvt. Ltd., Mundra at
Transworld Terminal CFS, Mundra. The goods were lying in godown of the CFS. The
quantity of the goods was tallied with CFS tally sheet, invoice and quantity of the goods
was found as declared. Thereafter, bags were opened and examined randomly, wherein the
goods were found to be rice on visual appearance.

3. Thereafter, representative samples were drawn and sealed in the presence of the
Custom Broker and CFS representative and the same was forwarded to authorised
laboratory i.e. CRCL, Kandla for testing.

4.  The sample were forwarded to CRCL Kandla vide Test Memo No.004/2024-25 dated
30.04.2024 to ascertain the nature, composition, description, broken percentage of the
impugned goods and also to ascertain whether the goods are Basmati Rice, Parboiled Rice
or White Rice.

5. CRCL, Kandla in its test report issued vide Lab No.S1IB-888/02.05.2024 dated
10.05.2024 has given the following report:

The sample as received is in the form of pale yellowish translucent rice grains of
assorted sized. It has the following constants:

1. Broken Grains (% by mass) = 0.80

2. Damaged / Discol. Grains (% by mass) = Nil
3. Chalky Grains (% by mass) = Nil

4. Foreign Matter (% by mass) = Nil

5. Weevilled Grains (% by mass) = Nil

6. Average Length (mm) = 6.86

7. Average width (mm) = 1.98

8. Length/Width Ratio = 3.49

9. Elongation Ratio =1.69

10. Average length of Cooked Rice (mm) = 11.82
11.Moisture Content (% by mass) = 11.19

Based on the physical appearance, forms and analytical findings, it may be considered
as Parboiled Rice (Non-Basmati).

6. The test report provided by CRCL, Kandla was communicated to the exporter for his
submission/comments. The exporter vide its letter dated 17.05.2024 has requested this
office for recheck the given outcome from the concerned LAB.

7. Subsequently, this office vide letter dated 20.05.2024 requested CRCL, Kandla for
clarification in respect of the test report vis-a-vis submissions made by the exporter. Also,
since the goods were not prohibited/restricted goods, this office vide letter dated
20.05.2024 advised the exporter to avail the option of provisional release of the goods.




.
CUSYASS/MISC/648/2024-EA-O/0 Pr Commr-Cus-Mundra

8. The exporter submitted a letter dated 24.05.2024 stating that they withdrew their
earlier letter dated 17.05.2024 and accepted the result of lab report dated 10.05.2024. The
exporter vide its letter dated 24.05.2024 further submitted that their team while making the
documents made human error and are apologetic for the same and are ready to pay duty on
the value of parboiled rice.

9. The exporter further prayed not to issue any show cause notice or personal hearing in
the matter and to take merciful action as its first-time mistake from their end.

10. Whereas, consequent to issuance of Notification N0.49/2023 dated 25.08.2023 issued
by the CBIC, the Central Government levied export duty @20% on FOB of the Parboiled
Rice (CTH - 10063010) by including it in Second Schedule to Customs Tariff Act.
However, in the instant case the exporter tried to export the same by way of mis-declaring
the same as “Basmati Rice” and classifying the same under CTH 10063020 with an
intention to avoid duty payment. The consignment to be exported vide the said SB was
found mis-declared and hence found liable for confiscation under section 113(i) of the
Customs Act, 1962.

11. The exporter has declared the goods to be exported vide the said SB as “Basmati Rice”
and classified the same under CTH 10063020. However, during the investigation, it is
found and accepted by the exporter as well that the impugned goods are actually “Parboiled
Rice” and not the one declared by the exporter. Also, as the goods were mis-declared,
therefore, proper classification as well as re-determination of FOB/assessable value is
required to be decided in this case.

12. Valuation of the impugned goods i.e. “Parboiled Rice”: As the goods have been found
mis-declared in respect of description and CTH, hence, it appears that, the declared FOB
value (Rs. 1,82,38,080/-) of the impugned goods is liable to be rejected in view of Rule 8 of
the Customs Valuation (Determination of Value of Export Goods) Rules, 2007.

13.  Whereas, it is found from the data available in the Indian Customs EDI System,
during April-2024 there are export of consignments of goods of like kind and quality i.e.
Parboiled Rice from Mundra Port are being exported as follows:

No. of | Qty. (MTs) | FOB |Average Rate|Qty. of goods| Ass. Value of |Applicable export

S/Bs (Rs. in / MTs in this case | goods in this |duty @20% of the
Lacs) (inRs.) (MTs) case (Rs.) FOB/AV (Rs.)
i i iii iv v vi(ivxv) vii (vi x 20%)

27 | 9383.000 |3820.59] 40,718.21 230.000 93,65,188/- 18,73,037.6/-

14.  Whereas, it appears that, the proper and correct FOB assessable value of the goods
Parboiled Rice to be exported by the exporter vide the said SB would come to
Rs.93,65,188/- (as calculated above) in view of sub-rule (1) of rule 4 of the Customs
Valuation (Determination of Value of Export Goods) Rules, 2007. Accordingly, export duty
imposed vide Notification No.49/2023 dated 25.08.2023 @20% on FOB on the impugned
goods would come to Rs.18,73,037.6/- (as calculated above).

15. The relevant provisions of the Customs Valuation (Determination of Value of Export
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Goods) Rules, 2007 are reproduced as under:

16.

Rule 2. Definitions. - (1) In these rules, unless the context otherwise requires, -

(a) "goods of like kind and quality" means export goods which are identical or similar
in physical characteristics, quality and reputation as the goods being valued, and
perform the same functions or ave commercially interchangeable with the goods
being valued, produced by the same person or a different person; and

(b) "transaction value" means the value of export goods within the meaning of sub-
section (1) of section 14 of the Customs Act, 1962 (52 of 1962).

Rule 3. Determination of the method of valuation. - (1) Subject to rule 8, the value of
export goods shall be the transaction value.

Rule 4.Determination of export value by comparison. — (1) The value of the
export goods shall be based on the transaction value of goods of like kind and quality
exported at or about the same time to other buyers in the same destination country of
importation or in its absence another destination country of importation adjusted in
accordance with the provisions of sub-rule (2).

() e,

Rule 8.Rejection of declared value. — (1) When the proper officer has reason to
doubt the truth or accuracy of the value declared in relation to any export goods, he
may ask the exporter of such goods to furnish further information including
documents or other evidence and if, after receiving such further information, or in the
absence of a response of such exporter, the proper officer still has reasonable doubt
about the truth or accuracy of the value so declared, the transaction value shall be
deemed'to have not been determined in accordance with sub-rule (1) of rule 3.

(2) e,

Further, Section 50 of the Customs Act, 1962, which places onus upon the exporter,

reads as follows:

17.

SECTION 50. Entry of goods for exportation. -

(1)  The exporter of any goods shall make entry thereof by presenting electronically
on the customs automated system] to the proper officer in the case of goods to be
exported in a vessel or aircraft, a shipping bill, and in the case of goods to be
exported by land, a bill of export [in such form and manner as may be prescribed:
Provided that ...... ... ...
(2)  The exporter of any goods, while presenting a shipping bill or bill of export,
shall make and subscribe to a declaration as to the truth of its contents.
(3)  The exporter who presents a shipping bill or bill of export under this section
shall ensure the following, namely:-

(a) the accuracy and completeness of the information given therein;

(b) the authenticity and validity of any document supporting it; and

(c) compliance with the restriction or prohibition, if any, relating to the

goods under this Act or under any other law for the time being in force.

Whereas, it appears that, the exporter by resorting to mis-declaration of the

1/2028837/2024
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description/CTH of the impugned goods has failed to comply with the provisions of the
Section 50 of the Customs Act, 1962. Further, the exporter has also accepted that the
impugned goods to be exported vide the said SB has been mis-declared as ‘Basmati Rice’
(CTH-10063020) on account of human error while the impugned goods are in fact
“Parboiled Rice” (CTH 10063010) as confirmed from the test report. They further
confirmed that, they are ready to pay applicable export customs duty (@20% of FOB) on
this consignment of Parboiled Rice imposed vide Notification No0.49/2023 dated
25.08.2023. They also agreed to pay such duty along with applicable fine and penalty as
imposed by the competent Customs authority; that they also do not wish any Show Cause
Notice and Personal Hearing in this regard.

18.  Whereas, from the above, it is evident that the export of Parboiled Rice (CTH
10063010) attracts export customs duty @20% on FOB. However, the exporter tried to
export the same by way of mis-declaring and mis-classifying the same with an intention to
avoid payment of export customs duty amounting to Rs.18,73,037.6/-. Accordingly, it
appears that, the exporter by resorting to mis-declaration and mis-classification has
rendered the impugned goods liable for confiscation under Section 113(i) of the Customs
Act, 1962. Furthermore, for rendering the goods liable for confiscation, the exporter has
also rendered themselves liable for penal action under Section 114(ii) of the Customs Act,
1962.

19. The relevant portion of the Section 113(i) and 114(ii) of the Customs Act, 1962 are as
follows:

SECTION 113. Confiscation of goods attempted to be improperly exported, etc. - The
following export goods shall be liable to confiscation: -

(i)  any goods entered for exportation which do not correspond in respect of
value or in any material particular with the entry made under this Act or
in the case of baggage with the declaration made under section 77;

SECTION 114. Penalty for attempt to export goods improperly, etc. - Any person
who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 113, or abets the doing
or omission of such an act, shall be liable, -

.........

(iii)  in the case of any other goods, to a penalty not exceeding the value of the
goods, as declared by the exporter or the value as determined under this
Act, whichever is the greater.

20. In view of the above, as the Exporter have already requested for waiver of the show
cause notice in the matter, Investigation Report vide F. No.CUS/SIIB/HOC/55/2024-SI1B
dated 30.05.2024 was issued by the Deputy Commissioner (SIIB), Customs House, Mundra
proposing as under:

(i)  The description as well as CTH of the goods to be exported vide Shipping Bill
No0.8929297 dated 05.04.2024 i.e. “Basmati Rice” (CTH 10063020) are liable
to be rejected and required to be re-classified as “Parboiled Rice” under CTH
10063010;
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(i1) The declared FOB value of the goods to be exported vide Shipping Bill
N0.8929297 dated 05.04.2024 i.e. Rs.1,82,38,080/- is liable to be rejected and
the goods are required to be re-assessed at the FOB value of Rs.93,65,188/- and
the duty levied on the same as Rs.18,73,037.6/-;

(iii)  Impugned goods covered under Shipping Bill N0.8929297 dated 05.04.2024
are liable for confiscation under Section 113(i) of the Customs Act, 1962;

(iv) The exporter, M/s Diat Agro Holding Pvt. Ltd., (IEC 0511093748) for
rendering the impugned goods under confiscation is liable for penal action
under Section 114(ii) of the Customs Act, 1962.

RECORDS OF PERSONAL HEARING :

21.  The Exporter has requested for waiver of Show Cause Notice and Personal Hearing
by the adjudicating authority.

DISCUSSION AND FINDINGS:

22. [ have carefully gone through the records of the case. The exporter requested for
waiver of Show Cause Notice and personal hearing and requested to decide the matter on
merit. Thus, I find that the principles of natural justice as provided in Section 122A of the
Customs Act 1962 has been complied with and therefore, I proceed to decide the case on
the basis of the documentary evidence available on records.

22.1 The issues to be decided by me are:

(i) The description as well as CTH of the goods to be exported vide Shipping
Bill No0.8929297 dated 05.04.2024 i.e. “Basmati Rice” (CTH 10063020) are
liable to be rejected and required to be re-classified as “Parboiled Rice” under
CTH 10063010;

(i) The declared FOB value of the goods to be exported vide Shipping Bill
No0.8929297 dated 05.04.2024 i.e. Rs.1,82,38,080/- is liable to be rejected and
the goods are required to be re-assessed at the FOB value of Rs.93,65,188/- and
the duty levied on the same as Rs.18,73,037.6/-;

(iii) Impugned goods covered under Shipping Bill No0.8929297 dated
05.04.2024 are liable for confiscation under Section 113(i) of the Customs Act,
1962;

(iv) The exporter, M/s Diat Agro Holding Pvt. Ltd., (JEC 0511093748) for
rendering the impugned goods under confiscation is liable for penal action
under Section 114(ii) of the Customs Act, 1962.

Now, I proceed to decide the case issue-wise.

22.2 1 find that the exporter declared the impugned rice to be exported under Shipping
Bill N0.8929297 dated 05.04.2024 declared as “Basmati Rice” under CTH-10063020 but,
as per the examination done by the SIIB, the consignment of the exported goods is found to
b e “Parboeiled Rice” classifiable under CTH-10063010. Further, the exporter also
accepted the goods to be exported are Parboiled Rice and not Basmati Rice; that their team
while making the documents made human error. Therefore, I find that goods to be exported
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vide Shipping Bill N0.8929297 dated 05.04.2024 declared as Basmati Rice under CTH-
10063020 are liable to be rejected and required to be classified under CTH-10063010 as
Parboiled Rice.

22.3 1 find that as per investigation, the goods have been found mis-declared in respect of
description and CTH, hence, the declared FOB cum Assessable Value of Rs.1,82,38,080/-

of the impugned goods is liable to be rejected in view of Rule 8 of the Customs Valuation

(Determination of Value of Export Goods) Rules, 2007. Whereas, further, it is found from

the data available in the Indian Customs EDI System, during April-2024, there are export
of consignments of goods of like kind and quality i.e. Parboiled Rice from Mundra Port as
per following details:

No. of [Qty. (MTs) FOB Average Rate /| Qty. of goods in | Ass. Value of goods
S/Bs (Rs. in Lacs) MTs this case (MTs) in this case (Rs.)
(in Rs.)
1 2 3 4 5 6(4x35)
27 9383.00 3820.59 40,718.21 230.0 93,65,188/-

22.4 In view of above, as per the investigation and data produced before me, I find that the
proper and correct FOB assessable value of the goods Parboiled Rice to be exported by the
exporter vide the said Shipping Bill would come to Rs.93,65,188/- (as calculated above) in
view of sub-rule (1) of rule 4 of the Customs Valuation (Determination of Value of Export
Goods) Rules, 2007. Therefore, I find that the value declared by the exporter in Shipping
Bill No.8929297 dated 05.04.2024 is liable to be rejected in view of Rule 8 of the Customs
Valuation (Determination of Value of Export Goods) Rules, 2007 and is required to be re-
determined in view of sub-rule (1) of rule 4 of the Customs Valuation (Determination of
Value of Export Goods) Rules, 2007.

22,5 I find that export duty has been imposed vide Notification No. 49/2023 dated
25.08.2023 issued by the CBIC. The Central Government levied export duty @20% on the
Parboiled Rice (CTH - 10063010) by including it in Second Schedule to Customs Tariff
Act, 1975. Therefore, I find that while re-assessing the impugned Shipping Bill No.
8929297 dated 05.04.2024, the Export Duty @20% of the FOB Value is liable to be paid
by the exporter which has been accepted by the exporter.

22.6 1 find that on examination by the SIIB, the goods to be exported are found as mis-
declared and mis-classified and the exporter also accepted the goods to be exported are
Parboiled Rice and not Basmati Rice, hence, mis-declared and mis-classified and therefore,
I find that the goods are liable for confiscation under Section 113(i) of the Customs Act,
1962.

22.7 1find that Section 114 of the Customs Act, 1962 stipulates that:
Any person who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section 113, or abets

the doing or omission of such an act, shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this Act
or any other law for the time being in force, to a penalty ' [not exceeding three

172028837 /2024
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times the value of the goods as declared by the exporter or the value as determined
under this Act, whichever is the greater;

(i) in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 114A, to a penalty not exceeding ten per cent. of the duty
Sought to be evaded or five thousand rupees, whichever is higher:

Provided that where such duty as determined under sub-section (8) of section
28 and the interest payable thereon under section 2844 is paid within thirty days
Jrom the date of communication of the order of the proper officer determining such
duty, the amount of penalty liable to be paid by such person under this section shall
be twenty-five per cent of the penalty so determined;

(iii) in the case of any other goods, to a penalty not exceeding the value of the
goods, as declared by the exporter or the value as determined under this Act,
whichever is the greater.

22.8 1 find that the impugned goods to be exported under Shipping Bill No. 8929297
dated 05.04.2024 found to be “Parboiled Rice”, hence the exporter mis-declared and mis-
classified the impugned goods, therefore, the same is liable for confiscation under Section
113(i) of the Customs Act, 1962. Further, I find that the impugned goods i.e. Parboiled Rice
are dutiable goods, hence, penalty is imposable in the case under Section 114(ii) of the
Customs Act, 1962 for rendering the same liable for confiscation under Section 113(i) of
the Customs Act, 1962.

23. Inview of the forgoing discussions and findings, I pass the following order:
ORDER

(i) I order to reject the description as well as classification of the goods to be
exported vide Shipping Bill No0.8929297 dated 05.04.2024 i.e. “Basmati
Rice” under CTH-10063020 and order to be re-classified as “Parboiled
Rice” under CTH-10063010;

(i1) I order to reject the declared assessable/FOB value of the goods to be
exported vide Shipping Bill No0.8929297 dated 05.04.2024 i.e.
Rs.1,82,38,080/- and order to re-assess the same at the assessable/FOB value
o fRs.93,65,188/-. Further, export duty @20% amounting to
Rs.18,73,037.6/- is also imposable on the above FOB Value of
Rs.93,65,188/-;

(iii) I order to confiscate the Impugned goods covered under Shipping Bill
No0.8929297 dated 05.04.2024 under Section 113(i) of the Customs Act,
1962. However, since goods are perishable in nature and are not prohibited, I
give the option to the exporter to redeem the same against payment of a
Redemption Fine of Rs.9,85,000/- (Rupees Nine lakh Eighty Five
thousand only) under Section 125 of the Customs Act, 1962;

\ (iv) I order to impose and recover Penalty of Rs.1,75,000/- (Rupees One
lakh Seventy Five thousand only) on the exporter, M/s Diat Agro Holding
Pvt. Ltd., (IEC 0511093748), Balaji Place, 2633-36, Naya Bazar, Delhi, New
Delhi under Sections 114(ii) of the Customs Act, 1962.

19.  This order is issued without prejudice to any other action that may be contemplated
acainst the exporter or any other person(s) under the provisions of the Customs Act, 1962
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and rules-regulations framed thercunder or any other law for the time being in foree in the

Republic of India.

F.No.CUS/ASS/MISC 648:2024-EA

BY SPEED POST

To.

M s Diat Agro Holding Pyt Lid..

(JEC OS1109374K).

Balaji Place. 2633-30. Nava Bazar. Delhi. New Delhi-

Signed by
(\Mubbdh harian)

Addinonal - Commissipags { HANOEL024 629"

Customs Houseo NMundra

Dated:-04-06-2024

Copy to:- (1) The Deputy Commissioner(TRC) RRA - Review Section EDIESHB - Guard

File.




