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qo qfrs€ ftcSw ffi nrqT6& fu-qr rrqr

s copy is granted free of cost for the private use of the person to -hom it is issued_Thi

qc-d ft sE-{t d dH qft fq o{rtcT € e{q-i o1 eneo qilLq o{crT d d re qTasr sfi !-rR
o1 dtfts € s r$i fr oidr omr vfu'a 7sg6 vfuo leni-er €viErl, fua riTmq, Fr,,ro ftHFry
€e.a qrrf, Ti ftdi o1 f+fraq 3n1qr rq6 o-r saA f,.

rsoz eff ErqI r29 (1) (qqr EI

on 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, zrny person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Under Secti

d .17 /Order relating tod

td,) FTI qTo

(a) any goods exported

lq)
qT srr Tr<Iq E{Fr rR Tirrl qd a ftc srtl4ra qrs rort q qri tl-t qT ss rr{dr R{li lrr sflrt
Tg qfo ol rTl{r fr srifka cro I6'fr d.

qt{d 3{Tgkl fi6n dIdI TFIT TIdq RJFI IR SdIT q ITg qTf,qr{f,

(b)

any goods loaded in a conveyance for importation into lndia, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

cr) , 1962 ef qEI X dqt ffirq rrq ftqd' ildd {-@3{

3flqTfr

(c) PaJrment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3 rfl+t qrsqIFq 9-<d o13Iqfut wt {-rTil

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

fus-ol c-s qft d rqrs t€ o1 ;qrqmq {o. Ere o.n Arr srftc.
41 3{q€,1870 q(s.6 rrg srtTR ts

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

({{) sfdTET STq {m qTerT 4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(c)

(q)

rr:T {S{, +tq,Eus,qdr elF BftE Td'& {ft{ e r{fi{ oirdi B d o. ,s67-1Fqg d s1 qrrtqr

E.looo/-F-qg g6'Eqn qr, l, +tII rfi qrcdT d, t qq fuo {rrar+ +. rcrFrfi qmH d.3{t{.6

o1 a qfuqi. qft go, qirn rrqr ql't, drlrgr rrqr d-6 o1 {ft ofrr Fqg \ro Ercr qr ss€ 6-c

d A N qts &' $-q C t.2ool- oftr qR \rm. orq € 3rfrl6 d A atq' & sq i t. rooo/ -

q{UI EITR 3rflqfrqc, 1e62 (qqT

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for liling a Revision Application. If the
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4 copies of the Application for Revision.
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amount of duty and interest demanded, Iine or penalty levied is one lakh rupees or less,

fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

I qE €. z & s{{t{ {fr"d rTrrrd &' erorsr oFq qrrd &- sq+t t qR !at{ qk fs .:fltcr € s{rild

dtcr{_@, ardh tsEra {o. Bfr{ €-sr 6i B{fi-f, erft-drq } vqsf Frfifufua qa q{ srfto o-r
s-fae
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can lile an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

dqr{,tr, t-frq gflra {o. q t-dr fi-r s{frfrq

srfqfr-{oT, qBm &iq fld
Customs, Excise & Service Tax Appellate
Trlbunal, West Zonal Bench

Brfl rrBf, , E-gcrfr ffi{, fr'oe frrrtrr+n W,
sfgR-cT, 3t6q{rEE-3800 1 6

Nr.Girdhar Nagar Bridge, Asarwa,

2"d FIoor, Bahumali Bhavan,

Ahmedabad-380 016
5 dlq1e' oilqfrqq, 1e62 e1 Erfl 12e q (6) d s{df{, dicT{,tr oifEfrqc, rgoi-off r{Rl lzs

q (r) + s{rfh er{io }'srq Frqftfuo 1-@ €ts di 
"TRC-

Under Section 129 A (61of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

.Tffo € sKRd clrrd d q-6i frr* diqTutr qflronl em q'irn rrrn {er' eik qrqtqr e,rTqr
rrqr es qfl roq ciq dfq Fqg qr ss€ o-c d d c6 EgIt Eqg.

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

({s )
Gifid € q.-qRd utrd d sdi ftd) dfqrgtr rrRro-r0 gTrr ci{T rrqr {6 e}r qrq dqr drnqr
rFTr {s E1 {6c qfu cr[{r s.qq Q s{Rr6 d am-+ Ftra qErs f,rs t 3rM6' r d d; qiq eqn
{cq

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding lifty lakh rupees, Iive thousand rupees ;

(rr) effff, t sERa fltrd d sdi ffii dfq{-ff et|q-offi Erqr qiqr rrqr {-@' sik qM aqt $.nqr
Tqr {s qfr {6-q qqr€ cTr{i rsqg * 3rRrm. d a; Ts E-sR dqg.

tei\
Itt gs\

. where the amount of duty and interest demanded and penalty levied by any o{ficer of

ftustoms in the case to which the appeal relates is more than frfty lakh rupees, ten

,4f,\ousand 
rupees

slF)
g,l
1A

f $ Feq & fttE G,lu6{ul tt emi, qii rrq Ttr } roz oro ori q<, qEi {@ qr {tr \,.i iis fisrE il A, qT <-s }' 1o./.
| $d ora or, "'d &+o cs fuqre i t, .4dlo rrqr Bt\ry r

7
|wr An appeal against this order shall lie before the Tribuna.l on pa),ment of l0ol" of the duty demanded where duty or

duty and penalty are in dispute, or pena.lty, where pena.lty alone is in dispute.

() vm rrlUftqq o1 qm rzs Nl + ormrh oftr6 erfu-f,{ur &'sqa Erqr 16- *dqr qiliol
tto +ntsr & ftc qr rf,Rld ol qEni' & loq q ffi 3fl sqttr{ }. ftq fuq rrg ufro, - vu+r
(E) rrfi-d qT satfi q,T m-r rrdrrd-f,{ &. ftq aqq ffae{ A srq FqA qiq d oT {-ffi lJ} s(fl
*iqTBs.

Under scction 129 (a) of thc said Act, every applicatjon Erade before the Appellate Ttibunat-

(a) in an appeal for grant of stay or Ior rectjfication of mistake or for aoy other purpose; or

(b) tor.esto.atio! ofan appea.l o, an application shall be accompanied by a fee of live Hundred rupecs.
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ORDER-IN.APPEAL

2. Facts of the case, in brief, are that the present case involves an

intricate and wide-ranging investigation conducted by the Directorate of

Revenue Intelligence (DRI), Gandhidham, which unearthed a large-scale, highly

organized smuggling cartel operating through the Mundra Port. The

investigation revealed that a common group of persons had established a

sophisticated, multi-layered syndicate designed specifically to exploit the

regulatory relaxations and procedural flexibilities inherent in the Special

Economic Zone (SEZI to Domestic Tariff Area (DTA) clearance mechanism. This

syndicate was created for the primary purpose of importing prohibited and

restricted goods-specifically high-value foreign-brand electronic cigarettes

and various types of toys requiring mandatory Bureau of Indian Standards

(BIS) compliance-by resorting to gross and calculated mis-declaration of

description, quality, quantity, and value. While the broader investigation

covered a staggering 18 import consignments involving eight different

importers, the specific subject of this adjudication is the consignment imported

in the name of M/s. M.M. Enterprises (lEC: BMEPM3625G) covered under DTft."'ri''r :r,. ..
,/'n\' --' '-l '.'. ".

Bill of Entry No. 2012895 dated.26.O8.2o22. iit/ ,t-
I- , i.,ikl':ii, ', r

2.1 The genesis of the case lies in specilic, actionable intelligerlcq. :-'Yr:"/l+ 
, 

'' 
t:'

gathered by the DRI suggesting a systematic and predatory abuse of the "self'',.:-;,,. i l
assessment" and "trusted trader" schemes that underpin modern customs

operations within the SEZ. The intelligence indicated that a smuggling cartel

was utilizing front companies to move prohibited contrabands into the

domestic market. Analysis of system data revealed that Vehicle No.

GJ12BVO61O was carrying the import consignment imported through

Container No. TLLU4615592. Acting swiftly upon this intelligence, DRI officers,

Page 4 of 15

Appeal has been filed by Shri Parwej Alam, Anand Nagar, Shri Kiran Ubale

Ki Chawl, Anjul Fata, Bhiwandi-Thane, Maharashtra, (hereinafter referred to as

the AppellantJ in terms of Section 128 of the Customs Act, 1962, challenging

the Order-in-Original nos. MCH/ADC/AKM/ 17 5 / 2024-25 dated 25. 1O.2O24

(hereinafter referred to as 'the impugned order) issued by the Additional

Commissioner, Customs, Mundra (hereinafter referred to as 't-he adjudicating

authorityJ.
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in coordination with the Surat Regional Unit, intercepted the truck near

Palsana Chokdi on the National Highway o\ OI.O9.2022.

2.2 The vehicle was found to be carrying Container No. TLLU4615592,

which had been cleared from the SEZ Warehouse Unit of M/s. Empez.ar

Logistics, Mundra, and was supposedly destined for a godown in Bhiwandi.

Upon interception, the driver, Shri Chuna Singh Rawat, was questioned

regarding the nature of the cargo. The preliminary inquiry and the recovery of

incriminating documents from the driver-including e-way bills featuring

unrelated entities-corroborated the intelligence that the container did not

merely contain the declared items but was a vessel for contraband. Given the

complexity of the concealment, the vehicle was escorted to ICD Sachin, where

DRI oflicials requested the assistance of mechanical labor and equipment to

de-stuff the entire container for an exhaustive examination in the presence of

two independent arbitrators (Panchas). During tlre process, a person named

Mr. Parvez Alam arrived at ICD Sachin, introducing himself as the

representative of the actual buyers, Shri Mohammad Asif Sathi and Shri

Sarfaraj Kamani, confirming the syndicate's oversight of the transit.

ger demographics, including Strawberry Watermelon, TWo Apples,

Ice, Watermeion Ice, Peach Ice, Mint Ice, Grape Ice, Enerry Drink,

, Pina Colada, Aloe Black Currant, Passion Fruit, Milk, and Coffee.

ds, falling under CTH 85434000, are strictly prohibited for import in
I f DGff Notification No. 2012015-2020 dated 26.09.2019 and the

bition of Electronic Cigarettes Act, 2019.

2.4 Furthermore, the examination revealed 89,000 pieces of silicon

"Pop up" toys falling under CTH 9503. These items were imported in direct

violation of Policy condition 2 of chapter 95 of the customs Tariff. This policy

mandates that all imported toys conform to rigorous BIS standards, including
IS: 9873 Part 1 (Safety aspects related to mechanical and physical properties),

Part 2 (Flammability), and Part 3 (Migration of certain elements). The importer

u,,- Page 5 of 15

2.3 The rigorous examination of the impugned goods at ICD Sachin

was conducted under Panchnamas dated O1/02.09.2022 and 19.10.2022.This

process revealed a masterclass in smuggling techniques. Amidst the declared

cargo of "Head Massagers" and "Exercise Books," officers recovered 107 cartons

marked with the brand "DK123 XXL.' Upon opening these cartons, they

discovered a tota-l of 85,6O0 pieces of eiectronic cigarettes of the "Yuoto" brand.

These were found in a wide array of flavors clearly designed to appeal to
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failed to produce any valid BIS compliance certificates, rendering the toys

"prohibited goods" under Section 2(33) of the Customs Act, 1962. The

examination also found excess quantities of declared items, such as 24O

additional Head Massagers and 1,364 Exercise Books. These "filler" goods were

strategically used to pad the container, ensuring that the prohibited items

remained shielded from the container doors and providing a facade of

legitimacy during any casual visual inspection at the port or SEZ gate.

2.5 The investigation into the role and culpability of the noticees

revealed a deep-rooted conspiracy characterized by a high degree of planning

and division of labor. M/s. M.M. Enterprises, through its proprietor Shri

Mohammed Tahir Hanif Menn, acted as a willing front for the syndicate. Shri

Tahir Menn admitted that he allowed the smuggling cartel led by Shri

Mohammad Asif Sathi to use his firm's IEC and bank accounts in exchange for

"rental" monetary benelits ranging from Rs. 15,000 to Rs. 50,000 per

consignment. To further insulate the mastermind from detection, Shri Tahir

Menn facilitated the creation of dummy firms like M/s. J.H. Enterprises in the

names of domestic workers, such as Shri Juma Hamir Halepotra,

demonstrating the predatory nature of the syndicate's recruitment.

2.6 A critical aspect of the syndicate's modus operandi was the

"crossing" operation, a tactical maneuver designed to disrupt the surveillance

of enforcement agencies. After a container was cleared from the Mundra SEZ,

the syndicate would monitor its movement in real-time via "Wheelseye" tracking

links. To evade detection by agencies tracking e-way bills or container

numbers, the syndicate would arrange for the "crossing" of goods at

intermediate locations like Navsari or Surat. This involved transloading the

contrabald from the original container into secondary vehicles, effectively__ ..

breaking the digital and physical trail between the port of entry and the 
.I.+- "' 

lrt,l

destination. In the present case, Shri Parvej Alam was dispatched specifically,';.

to oversee this transloading just before the vehicle was tactically intercepted. '. ri'-l',i

2.7 During the investigation, it was revealed that the smuggling cartel

had utilized the IEC of M/s. M.M. Enterprises for successful importations in

the past. Shri Tahir Menn, Shri Asif Sathi, and Shri Parvez Alam all confirmed

in their voluntary statements that a totai of 265 cartons (comprising 125 and

14O cartons respectively) had been imported in July and August 2022. These

consignments contained approximately 212,OOO pieces of electronic cigarettes.

Although these goods had already been disposed of in the domestic market and

PaSe 5 of 15
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2.8 The individual roles in this well-oiled machinery were established

through various voluntary statements recorded under Section 108:

a. Shri Mohammad Asif Sathi (The Mastermind): Sathi was the architect

and financier of the racket. He coordinated directly with overseas

suppliers in China (such as "Mrs. Shelly'') and finalized deals through

firms like "AH International Trading Co." and "HK Longcheng Trade Co."

He managed the linancial trail, collecting cash from domestic purchasers

and depositing it into dummy firm accounts to facilitate outward

remittances, thereby bypassing legitimate forex regulations.

b. Shri Mohammed Tahir Menn (The Facilitator): As the proprietor of M.M.

Enterprises, he lent the "credibility" of a local business to the cartel. He

introduced Shri Baldevsinh to Sathi to handle port-side logistics and was

actively involved in monitoring the location of trucks via shared GPS

links. He admitted that his firm never conducted any actual business in

the goods imported but served merely as a conduit for Sathi's

contrabands.

c. Shri Sarfaraj Kamani (The Associate): A close partner of Sathi, Kamani

was involved in the loading phase in China and was identilied as a joint

owner of the Bhiwandi godowns. Evidence conlirmed his participation in

planning the import of counterfeit goods and mobile phone accessories

infringing the Intellectual Property Rights (IPR) of brands like Vivo, Oppo,

and Realme.

d. Shri Baldevsinh Vala (The Logistical Operative): Operating through M/s.

pana Exim, Vala was the operative who manipulated the shipping

cuments and invoices provided by the overseas suppliers. For ensuring

smooth clearance of prohibited items, he charged Sathi a premium
i
f approximately Rs. 17 Lakhs per container-a fee far exceeding any

legitimate forwarding commission.

Shri Samir Sharma (The Customs Broker): A G-Card holder of M/s. Al

Cargo Services, Sharma misused the SEZ Online portal's sub-login

functionality. He filed the Bills of Entry despite knowing that the

descriptions were false. To facilitate the exit of the trucks from the SEZ

gate, he submitted e-way bills featuring unrelated parties, ensuring the

I:

ti

*

e

Page 7 of 15

F.No.S/49-32 1/ CUS/ MUN/ 2024-25

were not available for physical seizure, the Adjudicating Authority held them

liable for confiscation under Section 11 1, noting that the proceeds of these past

crimes were laundered through the same dummy accounts.

actuai destination remained masked.

Vz
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2.9 The investigation also highlighted gross professional negligence on

the part of the then-Preventive Officer, Shri Vipin Sharma. Charged with the

statutory duty to verify the physical cargo against the invoice, Sharma

submitted an examination report stating he had ,,inspected the lot.,, The

subsequent seizure of nearly 175,000 units of prohibited or un-declared cargo

from that very container proved that no meaningful physical examination was

ever performed. This "casual approach" provided the syndicate with a virtual

"green channel," directly enabling the entry of prohibited contrabands that pose

a risk to national health and child safetv.

2.lO Under the Customs Valuation Rules (CVR), 2OO7, the Adjudicating

Authority rejected the transaction values declared in Bill of Entry No. 2012895.

Rule 12 was invoked because the significant mis-declaration rendered the

declared values-and the associated invoices-fraudulent. Consequently, the

value was re-determined using the "Best Judgment Method'' under Rule 9. A

govemment-approved Chartered Engineer assessed the market price of the

seized goods at approx. Rs. 21.67 Crores, compared to a declared value of

approx. Rs. 4.43 Lakhs.

2.ll On the basis of the investigation, Show Cause Notice dtd.

31.O8.2O23 was issued to the appeilant and other persons. Consequently, the

Adjudicating Authority passed the following order in respect of the appellant.

IN RESPECT OF GOODS IMPORTED AND CLEARED THROUGH BILL OF

ENTRY NO. 2012895 DT,26.O8.2o.22t

(r) He imposed penalty of Rs. 1O,00,0O0/- upon the appellant (associate

of beneficial owner) under Section t 12(a)(i) of the Customs Act, 1962.

He imposed penalty of Rs. 1O,0O,O0O/- upon the appellant (associa!e.1;r

of beneficial owner) under Section 1 14AA of the Customs ect, 19fit. .:''

(II ) \

3. Being aggrieved with the impugned order, the Appellant has filed t$j. ,-.-'
present appeal against the order passed by the Additional Commissioner,

Customs, Mundra. The Grounds of Appeal are not reproduced in detail for sake

of brevity, as the copy of the same is available with the Appellant as well

Respondent. However, the same have been examined and the brief is as under:

Page 8 of 15

SUBMISSIONS OF THE APPELLANT:
i !;-

l,t;
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3.1 The appeilant contends that his involvement was strictly limited to

the physical loading and unloading of containers at warehouses in Bhiwandi

under the direct instructions of his employers, Shri Asif Sathi and Shri

Sarfarazbhai. He maintains that as a hired representative, he was responsible

for supervising the movement of cargo and maintaining stock, for which he

received a nominal fee of {3 per carton. He argues that he never verihed the

names of consignees or the specillc contents of the cartons, as these tasks fell

outside his job description. Citing legal precedents, the appellant asserts that arr

employee should not be held liable for the malpractices of an employer unless

there is specific evidence of independent involvement or personal benefit from

the alleged fraud, neither of which the department has established.

3.2 A major point of the appeal is the lack of evidence connecting the

appellant to the alleged undervaluation, mis-declaration, or concealment of

goods. The appeliant highlights that during his interrogation, the authorities

only questioned him regarding the import of e-cigarettes and raised no inquiries

about the valuation or description of other items like hair straighteners or toys.

He further argues that he played no part in the core import process-such as

piacing orders, negotiating with suppliers, remitting payments, or filing Bills of

Entry-and therefore had no reason to know if the goods were liable for

confiscation. Consequently, he asserts that the essential element of mens rea is

absent, making the imposition of penalties unjust.

3.3 The appellant points out that his role in this investigation has

already been scrutinized by the Hon'ble CESTAT, Ahmedabad, in related cases

arising from the same common investigation. He notes that in a recent order

ted December 5,2024, the Tribunal set aside penalties imposed on him and

ndividuais under Sections 112 and 114AA of the Customs Act. He argues

ce the judicial authority has already struck down his alleged role in the

smuggling cartel investigation, the current impugned order-which

n the same factual matrix-should similarly be quashed to maintain 1ega1

nsistency.

3.4 Fina11y, the appellant challenges the legai basis for invoking Sections

112(a) and 114AA of the Customs Act. He argues that Section 112(a) requires

proof of abetment or a specific act/omission that renders goods liable for

iE

I
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conliscation, neither of which apply to a worker unaware of the container's

contents. Regarding Section 114AA, he contends that this penalty is reserved for

those who knowingly use false documents or statements in customs

transactions. Since he did not sign, prepare, or use any of the import documents,

he maintains that he did not fulfill the "knowledge" and "intent" requirements

necessary to trigger such severe financial penalties.

PERSONAL HEARING:

4. Personal hearing was granted to the Appeiiant on lA J,2.2O25

following the principles of natural justice wherein Shri Hardik Modh , Advocate,

appeared for the hearing on behalf of the appellant and re-iterated the

submissions made at the time of filing the appeal.

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs, Mundra and the defense put

forth by the Appellant in their appeal.

5.1 The core of the offense involves E-Cigarettes, the import of which is

strictly prohibited in India vide Notilication No. 20l2015-2O2O dated26.09.2Ol9

issued by the DGFT and the Prohibition of Electronic Cigarettes (Production,

Manufacture, Import, Export, Transport, Sale, Distribution, Storage and

Advertisement) Act, 2019. The legislative intent behind this prohibition is the

protection of public health. Any person concerned in the import, transport,.,otli,l, 
;:..

storage of such goods is liable for the most stringent penalties under ("6ie- - tlj'"t
Customs Act. 

,l 
-'," .$'.-.-. 'r .'\

5.2 The investigation has established beyond reasonable a.rUt tf'r",'tnli 
tTi 

)I''r;

Appellant was not a peripheral or "innocent" employee, but a vital functionil 
'\:- ,

node in the smuggling syndicate. His involvement is characterized by active

coordination, operational oversight, and prior knowledge of the illegal nature of

the goods. When the DRI intercepted the vehicle GJ12BVO6lO at Palsana Chokdi

near Surat, the Appellant did not happen to be there by chance. He had traveled

from Bhiwandi to Surat specifically to escort and monitor the consignment. Upon

interception, he represented himself as the person in charge of the goods on

behalf of the beneficial owners, Shri Mohammad Asif Sathi and Shri Sarfaraj

Page 10 of 15
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Kamani. This "escort" role is a classic signature of a person "knowingly

concerned" in smuggling, as it ensures the goods reach their destination while

bypassing standard check-posts.

5.3 The recovery of digital evidence from the Appellant's mobile phone

provides the most damning proof of his involvement. The WhatsApp chats reveal

that he was in continuous communication with the Mastermind (Asif Sathi)

regarding the arrival of the container at the port and its subsequent movement,

he was coordinating directly with the Logistics Provider (Baldevsinh Vala) to

track the GPS location of the trailer, he shared photographs of the goods being

unloaded in previous shipments, which included E-Cigarettes. The chats

indicate a specihc "modus operandi" for "crossing"-a term used by the syndicate

to describe the transshipment of goods from the original container to local

vehicles to scrub the paper trail. The Appellant was the primary coordinator for

these "crossing" operations in the Bhiwandi area.

5.4 The investigation revealed that the Appellant was responsible for

managing multiple godowns in the Bhiwandi region. These were not declared to

the Customs or GST authorities. The Appellant admitted in his statement dated

03.11.2022 that he oversaw the receipt and storage of "prohibited goods" in these

secret locations. Managing a clandestine storage facility for prohibited goods

constitutes a direct violation of the provisions tltat render such goods liable to

confiscation. The Appellant's defense of being a "new employee" is contradicted

by his own admission of handling at least two prior consignments involving E-

Cigarettes in July and August 2022. He admitted that for these prior shipments,

tual" goods were separated from the "cover" goods under his direct
\31

ion. This demonstrates a pattern of criminal behavior and a deep-seated

e of the syndicate's fraudulent practices. While the Appellant claims to

ple salary-earner, the investigation showed he was entrusted with

t sums of cash to pay for local labor, vehicle "crossing" charges, and

godown rents. Such high leveis of financial trust are rarely extended to a "mere

employee" without their full complicity in the underlying illegal activity.

5.5 The Appellant's central defense is that he was a "salaried employee"

acting under the instructions of his employers and should therefore not be held

personally liable for penalties. I h'ave anaTyzed this defense in the context of

statutory provisions and judicial precedents and frnd it to be legally flawed.

,a

rp

can

ow
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section 1r2(a) of the customs Act, 7962, is an "in personam" penaity provision

designed to deter any person who is "in any way concerned" with the smuggling

of goods. The phrase "in any way concerned,' has been interpreted by various
courts to have a very wide amplitude. It does not require the person to be the

owner of the goods or the person who signed the import documents. Any person

who provides logistics, storage, or transport support with the knowledge that the
goods are prohibited or mis-declared falls squarely within the ambit of this
section. The Appellant's role as the manager of clandestine godowns and the

coordinator for "crossing" operations clearly constitutes being ,,concerned,' in the

harbouring and concealing of prohibited goods.

5.6 The Appellant argues a lack of mens rea or ,'guitry mind.', However,

in customs law, particularly regarding prohibited goods like E-cigarettes, the

burden of proving innocence shifts significantly once the department establishes

a "knowing concern." The evidence of whatsApp chats showing the Appellant

tracking the container, his presence at the point of interception, and his
management of secret godowns collectively establishes that his concern was not
"innocent" but "knowing." He was aware that the goods inside the containers

were not the "Head Massagers,, declared on paper but were high_value

contraband.

5.7 The Hon'ble Supreme Court, in Naresh Kumar Sukhwani vs. Union

of India [1996 (831 ELT 258 (scf] landmark judgment, dealt with a similar
situation where a person acted as a conduit or facilitator. The court held that
the statement of a co-accused can be used to establish the role of a facilitator.

Furthermore, the Court emphasized that in smuggling operations, the per.s:q

who manages the logistics is as liable as the person who provides the capital. 
_

The Appellant's active management of the Bhiwandi logistics hub makesl the..,

Sukhwani ruling directly applicable here. Further, I rely upon decision on caqe'\':,,'
of Collector of Customs vs. D. Bhoormull [1983 (13) ELT fS46 (SCl] which. ::. . 

-

established that the Department does not need to prove the charge of smuggling

with "mathematical precision." Smuggling is an operation often conducted in

secrecy. The "preponderance of probability" derived from the Appellant's conduct

(traveling to Surat to escort the vehicle, handling cash for illegal labor) is

sufficient to reject the claim of being an "innocent employee."

The Appellant's claim that he received no "extra" consideration5.8

Page 12 of 15V
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beyond his salary does not absolve him of liability. Penalties under the Customs

Act are not "profit-sharing" taxes; they are punitive measures for violating the

law. Whether a person gains a million rupees or just their monthly salary, if they

faciiitate the entry of prohibited goods into the countr5r, the statutory penalty

remains applicable.

5.9 The Appellant cited cases like Sachin Mehra vs. Commissioner and

Sanjeev Bhardwaj vs. Commissioner where employees were let off. I have

examined these rulings and find them distinguishable. In those cases, the

employees were clerical staff with no access to the phy'sical goods or knowledge

of the concealment. In contrast, the current Appellant was a "Ground Manager"

who personally oversaw the "crossing" and the physical storage of E-Cigarettes

in unmanifested godowns. His involvement was physical and operational, not

merely clerical.

ed or used." This phrase creates a broad net that catches not only the

tory" but also the "facilitator" or the "orchestrator" who provides the

lent data or logistical support that makes the use of the false document

ble.

5.11 In the present case, the import documents (Invoice, Packing List,

Bill of Lading, and Bill of Entry) declared the goods to be "Head Massagers" and

"Exercise Books." In reality, the containers held 85,600 E-Cigarettes. The

Appellant was the person responsible for receiving these goods at ttre Bhiwandi

godown. He was aware that the goods he was "harbouring" were entirely different

from the goods declared in the documents. By coordinating the clandestine

receipt and "crossing" of these goods, he was the essential "last mile" that gave

effect to the false declarations. Without a logistics manager like the Appellant

Page 13 of 15

5. 10 The Appeliant has specilically challenged the imposition of a penalty

under Section 114AA of the Customs Act, \962, on the ground that he did not

sign the Bills of Entry or the related invoices. I have carefully examined this legal

contention and lind it to be a misinterpretation of the scope and intent of Section

1i4AA. Section 114AA provides that: "If a person knor.uinglg or intentionallg

makes, signs or uses, or causes to be made, signed or used, ang declaration,

statement or document uhich is false or incorrect in any material partianlar, in the

transaction of ang business for the purposes of this Act, shall be liable to a

penaltg..." Tt,.e legislature has intentionally used the phrase "causes to be made,

\-----



F.No.S/49-32 1 /CUs I MUN I 2024-25

5.12 The penalty under Section 114AA requires "knowledge" or "intent."

The WhatsApp evidence and the Appellant's own statement confirm that he knew

exactly what was inside the container. He was tracking the container specifically

because it contained high-value E-Cigarettes. He was part of the "unloading"

operation where the E-Cigarettes were separated from the "cover goods." This

prior knowledge establishes the intentional use of fraudulent documentation to

clear prohibited goods.

5.13 The Appellant's submission that he is a "bona fide employee" with

"no intent to evade duty" is inherently contradictory to the facts. E-Cigarettes

are prohibited; there is no question of "evading du[r" because they cannot be

imported at all. The entire purpose of the false documentation (declaring them

as massagers) was to bypass a total prohibition, which is a far more serious

offense than mere dut;r evasion. The use of dummy IECs (M/s. M.M. Enterprises)

further underscores the fraudulent intent in which the Appellant was a willing

participant.

5.14 The Appellant relied on several cases suggesting that "salary-based

employees" should not be penalized. However, those cases typically involve

situations where the employee had no knowledge ofthe contents ofthe packages.

In the instant case, the Appellant's WhatsApp communications and his presence

at the site of interception near Surat prove he was fully aware of the na

the contraband.

5. 15 The Appellant's role was "Managerial" in the contex

smuggiing operation. He was the "feet on the street" for the mastermind

facilitators are exempted from penalties, the entire enforcement mech

against smuggling cartels would collapse. The "employee" tag is a convenient

facade often used by cartel members to escape liability. The sheer volume of the

contraband and the Appellant's admission of handling past shipments

demonstrate that he was a seasoned member of the syndicate. The findings of

the Adjudicating Authority are well-founded on facts and law. The Appellant was

"knowingly concerned" in the smuggling of prohibited E-Cigarettes and restricted

Toys. His role in managing the Bhiwandi godown and coordinating the transit of

Page 14 of 15

who is willing to handle the actual contraband, the false documents filed at the

port would be useless. Therefore, he "caused the use" of these false documents

in the transaction of Customs business.

V/
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the intercepted container makes him liable for pena-lties under Sections 112 and

11444.

6. In view of the detailed discussions and lindings recorded above, I

find no reason to interfere with the Order-in-Original No.

MCH/ADC/AKM / 17 5 I 2024-25 dated 25. 10.2024.

The Appeal filed by Shri Parwej Alam is hereby rejected.
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