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1 | ug vl ou aafad & Frol SUaIT & To¢ qud § &1 ordl @ (& 418 98 9] a1 71 ¢. o B
| : o
This (‘r.:p_\_awié grams.‘d_ free of cost for t}ie_p;i\;ate use of the person to whom it is issued. ; 3
. L b -\-,’
i =7 e e —_— - c ] .
2. | dhmyes ofufam 1962 @1 URT 120 S 81 (1) (@Y1 FENUd) & i Frafafad 4ival & ¥
el & W ¥ $1S afdd 99 W | U DY MG TEHH AT G A g9 oW B Uiy | o v
FHadhg @ 3 EH & sty o iya/dysa afig (ende gy, faw darem, (o favm) ‘
. w | - t
| | srgq A, ¢ fawefl @) gAdie side wd R 9 8. - | e
| Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
| categories of cases, any person aggrieved by this order can prefer a Revision Application to |
| The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
- (Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order. - .
Fufafaa gafa sndsr/order relating to : |
(@) |sTw & ¥ H 3arfad $ig Ald. -
(a) an} gm;drg 'ex;;rg;d_i - 1 ’
@) | YR ¥ afrard B34 eq ) argd # aral 791 dfeT YRA B 9% el ®H W IAR T A |
T I T WTF U AR I & e oifdia Are IaR 7 9 W Ur 39 T /T W IAR o
e e &) AT H sférd A § Sl gL - o
any goods loaded in a conveyance for importation into India, but vhich are not unloaded &t .,;,.; i..,
their place of destination in India or so much of the quantity of such goods as has not be Y i e
(b) |unloaded at any such destination if goods unloaded at such destination are short of (He i1
| quantity required to be unloaded at that destination. h
@) | dareed sifufam, 1962 & sy X Ul 39S YT FAT¢ T FeTT & dgd L aTaE Bl
sreraft.. ' |
I fc_] Payment of drawback as provided in Chapter X of Customs Act, 1962 and the ruies made 2
_ thereunder. ' 4
3. [0 ardad UA Gid (aHradl 8 ey Ued 3 URGd BT g1 g siitid 39! wie
1 &1 wreft 3R 29 & wry Fufafd s dav g1 =rfed :
" The revision application should be in such form and shall be verified in such manner as
'may be specified in the relevant rules and should be accompanied by : '
(@) | B¢ B Tae, 1870 B FE 6.6 AT 1 B e HUIRe (9T Y HFAR 59 13 @1 4w, $
frg®) te wfa & gy 09 @1 ey e fewe @ g wifge. ol 3
I'-- (a) | 4 copies of this order, bearing Court Fee Stai;p of paise fifty only i1 one copy as preq‘_c‘ribeq [ !
under Schedule 1 item 6 of the Court Fee Act, 1870, Je » & %Y :
' {87 38 —1-
| oE _ f-sws == o = - : _— S | e R
(@) | g asTadl & Hanal a1y ga AW @ 4 wieal, afe @ ‘ Al -
I N = m - e ¥ .’);- 5 -
.[-]T-)',;_ 4 cop_ig;f the Order-in-Original, in addition to relevant documents, if any - AR
oy | geEdter & fow snden @Y 4wl o 1
" fc) | 4 copies of the Application for Revision. o |
@) | G sndad anR BRA & [y e sfufTaE, 1962 (TuT TR H Fruffea wha o |-
' s vefte, i gve St o Ry wed & oftd & ol onar 8 7 . 200/-(FU &1 Y AT
¥.1000/-(FUT TF gWR HTA ), 541 1 roan g, @ wiE FRUa yrar & g g dL3ile
! &1 ufaaf. afg gew, wim TR TS, ST T €8 @1 R ST 7Y U @ A1 IqE HH
2 3 1R g ¥ &4 # 3.200/- AR of2 v o @ @ &) df B1§ $ FYH ¥.1000/- |
(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two ;
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under‘the - : _
\ Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fée
_ prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the | i
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amount of duty and interest demanded, fine or pérﬁt}_l'é_\}i&l_is”(;;e_ lakh rupees or less, |
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-. |
] 7. mé.z%aﬁqﬁawﬁ%mmmaﬁﬁmﬁm%ﬁ‘ééf%waﬂém@aﬁim‘
wERy @Al g a1 @ drges sfufram 1962 B URT 120 € (1) & i wi Wu-a|d
e W,mmwaﬁzﬁmmmﬁaﬁwéiwamﬁ@aﬁmmﬂaaﬂ‘
o gHd ¢
s k ] In réspect of cases otfer than these mentioned under item 2 above, any person aggrieved |
e :’H‘ """:'" by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in foqm |
xw | C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the followipg |
mm ' address : . T | !
P g TS, 41T TG Yoo @ 941 3 HlGT | Customs, Excise & Service Tax Appeliate
e | 3faur, ofart &ty ds Tribunal, West Zonal Bench |
3 s ]
o | T Tifere, SEHT Had, de TRUTTR ga, | 20 Floor, Bahumali Bhavan, '
o | 3EIRA], AEHEIETE-380016 n
f* : ) Nr.Girdhar Nagar Bridge, Asarwa, I
P Ahmedabad-380 016 |
5. | Sy Afufyom, 1962 @t UR1.129 U (6) & A, HHATgesd arfufiun, 1962 @1 4RI 129
. Hmﬂﬂﬁfﬁ@mﬂﬁﬂsmnﬁuﬁﬁmwwﬁﬁﬂﬁu 1-
bl Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the |
e ] Customs Act, 1962 shall be accompanied by a fee of -
P (@) aﬂaﬁmﬁmnmﬁﬁm%zﬂnwafwrﬁmmmmwm—mﬁ%
£ : T4l &8 P IHH Ul AT FYY 91 IE FH g d T g 0T,
i* _ (a) | where the amount of duty and interest demanded and pcna]ty levied b\ rm\ officer ofl
¥ Customs in the'case to which the appeal relates is five lakh rupees or less, one thousand |
DEE 255 A _ rupees; |
e | € W@wﬁamﬁmwmmﬂmmwwm?wam ar |
e . wnﬁmmmm@mm@aﬁmmmm@aﬁmaﬁmtnagrm%
} " (b) | where the amount of duty and interest demanded and_'};énalty levied by :;my_olfﬁ'{':er,rof'i
§ Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

mﬁmﬁamﬂﬁﬁmwwmwrﬁmwwwsﬁwmamm
g1 €8 Bt IHY ATy ar@ ¢ 4 U@ 81 ) ¥ guR IUl.

where the amount of duty and interest demanded and penalty levied by anv Cofficer |o!’
Customs in the case to which the appeal relates is more than fifty lakh rupees, Lcn
thousand rupees ‘
30 T B 130G HHI0 B WA, A T Qew F 10% Sial $6) W, g1 Yob U1 Yoob Ud 43 [ad1a 3 §, U1 48 & 10% |
3E1 YA R, Sgl dad g8 [arg 7 8, sdla v s | |

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty|or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

IFT HUTTIH @1 YR 129(QJ$Wfaatﬂamﬁfarmaawawwia HdeT - ‘ﬁ_;i
A srew & fore a1 mafagl &1 quRa & fow ar e} sra ggiers & feg fasd o snfla &lufn'
[@)&rtﬂﬁmaﬂﬁaﬂwaﬂma'ﬁ%fﬁumaﬂaa—-réiawmmwﬁﬁ‘q«ﬁﬂ}w‘

o onll g wifeu.

L

'T Under section 129 (a) of the said Act, every application made before the Appellate Tribunal- | _‘
0 b . |
. t \_-_-.B' (a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or I
e | | ‘
> j {b) for restoration of an appeal or an application shall be accompanied by a fec of five Hundred rupees. ! u_|
L s | . |
|
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ORDER-IN-APPEAL

Two appeals have been filed by M/s. Sieben Spoons Foods Pvt Ltd,C-1,
New Sabjimandi Azadpur,. North West Delhi-110033 (hereinafter referred to as
the ‘Appellant’ No.1) and Shri Shiva Rathi, Director, M/s. Sieben Spoons Foods
Pyt f,td,C—], New Sabjimandi Azadpur, North West Delhi-110033 (hereinafter
referred to as the ‘Appellant No.2’) in terms of Section- 128 of the Customs Act,
1962, challenging the Order-in-Original bearing No. MCH/ADC/MK/08/23-24,
dated 12.04.2023 (hereinafter referred to as ‘the impugned order’) passed by the
Additional Commissioner of Customs, Customs House, Mund-ra (hereinafter

referred to as the ‘adjudicating authority’).

2. Facts of the case, in brief, are that an Intelligence gathered by the

Directorate of Revenue Intelligence(DRI), Ahmedabad Zonal 1Jnit indicated that |

some truck trailers carrying containers which departed from Mundra were
loaded with goods which were mis-declared before the Customs Authoritie§ at
Mundra. Acting on the intelligence, truck-trailers bearing Registration No.
GJ12BWA262 &, GJ12BW 9266 were intercepted near L & T Toll Gate, Sanand

& Near Bareja respectively by the officers of DRI. It was further observed from

a

documents available with ‘the drivers of the truck trailers that Appellant No.-1:1 = °

was the importer of the consignment and same consignmen'. was cleared. from_l
Seabird Marine Service (Gujarat) Pvt. Ltd, (CFS), Mundra and hat both the truék..i“: 3
trailers were loaded with the bottle sealed containers bearing No. HLXU1 164021‘: ey
& HAMU 1028814 respectively. As per consignment Notes HD /792 & HD/?Q?;‘ 3 ";-,.«
both dated 22.03.2022, issued by HD World Trans Services LLP, the cargo was ‘

declared as 'Kidney Beans' under the Customs Tariff Heading 07133300.

2.1 Both the truck trailers were then moved to Thar Dry Port, ICD Sanand for
the purpose of 100% examination. On examination, it was noticed that Contminer

No. HLXU1164021 & HAMU1028814 were stuffed -with gocds packed in two

typés of HDPE bags with different Sizes (25 kg & 50 Kg). Further examination
revealed that the IIDPE Bags having 25 Kg Capacity were packed with Red Kidney |

Beans and HDPE bags with 50 Kg capacity were packed with Green peas (Dried)
(Mutter). Container wise details of quantity and description of items found on

examination is as below-

i
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Table-I
Sr. Truck No. Container No. Cargo Cargo found No. of |Total Quan"ti:v—l
_ No. Declared Bags (in KGs)
] 1 | GJI2BW9262 | HLXU1164021 Kidney | Rad Kidney Beans 215 5375 | &
: | Beans (25 Kg) per bag - b
Green Peas [Dried) 366. | 18300
. i (S0 Kg Per bag)
' Total 581 23675
i 2 G'JIQBWQ‘_ZEG HAMUI1028814 Kidney 'Ii'.ed Kidney Beans 208 5200
Beans (25 Kg) pzr bag
Green Peas (Dried) 362 18100
_ (50 K'g Per bag)
L : Total 560 23300 |

2.2 Tt was also noticed that the Appellant No. 1 had filed the Bill of Entry No.

7833695 dated 11.03.2022 for the import and clearance of goods declared as |

Kidney Beans falling under Customs Heading 07133300, however on

[ examination, other goods i.e. Green Peas (Dried) (Mutter) were also found in the |

' cargo as tabulated above, which was nowhere declared by the Appellant No. 1.

"Green Peas (Dried)/ Mutter by way of mis-declaration and mis-classification

nder the guise of "Kidney Beans".

As per Notification No. 37/2015-20 dated 18.12.2019 issued by the
Difectorate General of Foreign Trade, €BIC, New Delhi (DGFT for short), Peas

-i\“"

[t appeared that the Appellant No. 1 had attempted to import 36400 KGs of |

: "f}j ffP1sum Sdtwum including Yellow Peas, Green Peas, Dun Pcas, Kaspa Pcas) is
pn 4w restricted in nature and import of the same is allowed subject to Minimum:
:: Import Price (MIP) of Rs. 200/- CIF per KG and only through Kolkata Sea Port. -
:“\” 2.4 It appeared that the Appellant No. 1 grossly violated the conditions of the |
. > :I Notification No. 37/2015-20 dated 18.12.2019 and attempted to import the
- goods falling under 'restricted category' by way of mis-declaration and mis
. classification of the goods without having any license ()r. Authorization from
; . DGFT. As the quantity and description of imported goods were found to be mis-
‘ l ! declared in the aforesaid manner, goods along with the Truck Trailers were
@? e seized under seizure memo dated 12.04.2022 and handed over to custodian for
B safe custody.
:ﬁ:r 0 \r . .Pag950f23
o
o
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- replied that they would check the same at their end.
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)

Further, provisional release of the aforesaid seizec Two truckswsvere

allowed by the Competent Autﬁnril_v upon furnishing the Bond of entire value of |
Rs. 39,177,800/ -. ‘

E ‘ |
2.6 Search was carried out at the office premise of Appellant No. 1 on |
18.04.2022. However, during the search, nothing relevant to the investigation |

was found.

5010 I EEORRLH
- &

Statement of Shri Shiva Rathi, i.e Appellant No. 2 and Director of
Appellant No. was recorded on 30.03.2022 under Section 108 of the Customs |
Act, 1662 wherein he inter-alia stated that vide Bill of Entry No. 7833695 dated

11.03.2022, total 6 containers were imported. Out of six, 04 containers bearing

No. TRHU1658145, BSIU2348923, BSIU2348923 and FCIU6492417 were
dispatched on 22.3.2022 from Mundra to Delhi and 02 coma.inq{é

HAMU 1028814 and HLXU 1164021 were dispatched from Mundra SEZ to Vasi,
Mumbai, that as per his knowledge all the above said containers [illegi with Red ‘
Kidney Beans (25 Kg per PP Bag) He was not aware how Dry Peas(Mutter) found '
in containers HAMU 1028814 and HLXU 1164021, that he had asked the supplier |

of goods about the discrepancies noticed during the exarnination and they .. o

-y

2.8 Further, statement of Appellant No. 2 was recorded on 25.05.2022 Lmder

Section 108 of the Customs Act, 1962 wherein he inter-alia stated they ordered {:.,

for supply of Kidney Beans from M/s. Fresh Farmed Foodstuff Trading LLC, that
the Green Peas was supplied by mistake by their supplier, that their CHA M /=.

Vandan Forwarders Pvt. Ltd made arrangement for transportation of aforesaid

goods through M/s. HD World, Gandhidham, that the transportation job were

given to Nisha Roadways, Gandhidham by M/s. HD World, Gandhidham, that |

had asked the supplier about the discrepancies noticed during the examination

vide email dated 31.03.2022 and he has told their supplier to re-export the said |

two containers. Further his supplier promised to send new consignment viz. two |

' new containers of red Kidney Beans in replacement of aforesaid seized goods,

that he had imported consignment of two containers of red kidney beans in

replacement ‘of aforesaid seized goods, under Bill of Entry No. 8486038 dated |

20.04.2022 and also produced the relevant documents.

2.9  Shri Kanti Joshi, H-Card Holder of M/s. Vandan Forwarders Private
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. received all the required documents which were required for KYC verification;

Appellant No. 1; the Bill of Entry No. 7833695 dated 11.03.2022 were selected

OIA No. MUN-CUSTM-000-APP-024 to 025-25-26 |

Limited, in his statement dated 02.09.2022 recorded under Section 108 of the
Customs Act, 1962 stated that they had filed Bill of Entry No. 7833695 dated
11.03.2022 on the basis of documents provided by Appellant No. 1, that the_vl
that he prepared the checklist before filling the Bill of Entry and after getting |
approval i'rom-Appcllant-No. 1, he filed the Bill of Entry; that the goods in the
containers HAMU1028814 and HLXU1164021 were mis-declared by the

for RMS and he did not check/inspect the goods impBFted, that they had received
the=rhorization in compliance to Rule 10(a) of CBLR, 2018, that they had
verified the IEC No., GST Nd., Identity of Client and other details through the |
banlk/IBC dasumerits. |

2.10 Both the truck drivers in their statement dated 25.03.2022 recorded |
under Section 108 of the Customs Act, 1962 stated that they had loaded the

- sealed containers from Seabird Marine Services Pvt. Ltd., MPSEZ Mundra in the

imported-thro:ugh container nos. TRHU 1658145, BSIU2348923, BSIU2348923,

" imported under the said Bill of Entry were stuffed with 215 packages of Kidney

weight of 18300 Kgs. Further, the Appellant No. 1 had imported Green Peas

evening of 22.03.2022, that they were told that the containers i-i-‘f(;‘ stulfed with |
Kidney Beans and they are not carrying e-way bill, that they don't know the
owner of Cargd; that they. were instructed to transport the containers to Mumbat.

where they would be given details about receiver of the cargo.

From the investigation carried out, it was revealed that the Appellant
1 had filed the Bill of Entry No. 7833695 dated 11.03.2022 for import of

dney Beans' showing the total value of the consignment as Rs.86,50,374.08

the goods imported through container no HAMU1028814 and HLXU1164021 at |

FCIU6492417, HAMU1028814 and HILXU1164021. During the examination of
_ |
Thar Dry Port, ICD Sanand, it was revealed that the ¢ontainer no. HLXU1164021 |

Beans having weight 5200 kgs and 362 Packages of green Peas (Dried) (Mutter)

having w.c'ight,lSlOO Kgs. Similarly, the container no. HAMU1028814 imported

under the said Bill of Entry were stuffed with 215 packages of Kidney Beans
@

having.wcight 5375 Kgs and 366 Packages of green Peas (Dried) (Mutter) having

under the guise of Kidnef®Beans and submitted false documents and made false.

declaration under Customs Act, 1962 while filling the Bill of Entry. The Appellant

o«

No. 1 had mis-declared the imported goods in respect of quantity, description, |

value, classification and had imported the restricted goods 1.e. Green Peas, as |

\ ) Page 7 of 23 |
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|
| L]

per DGFT Notification 37/2015-20 dated 18.12.2019. Thz details is as per 53
R
Table-1I below:- ’ 8
) Table-II | R
p ey,
e~ v
e — SR Spem—— e es— o B e W M — — B L
Sr. { Description of | Quantity (in Kgs) Value (In Rs.) ' R N
—— ey
No. | poods found | — .
. ] |
R [ o -z __n _ |
1 Red Kidney Beans | 423 Packages-10575 Kgs | 6,48,459/- - i 3
| - | _:
2 | Green Peas(Dried) | 728 Packages-36400 Kgs | 72,80,000/ - :
' >
| i
| | e SRS O
- 2.12  The investigation culminated into issuance of Show Cause Notice vide | s
File No. GEN/ADJ/ADC/750/2022-Adjn-0O/o0. Pr. Commr-Cus-Mundra dated ol
21.09 22 to the Appellant No. 1 as to why:- &1 e
N ————— - e
o™ - -
. R ¥ -,
(i) The goods i.e. 'Green Peas (Dried)" total Quantity 36400 KGs totally._. : m:“
valued at Rs. 72,80,000/- shonild not be ahsolutely cordiscated 1mde¢|.‘_’-'¢he '-i,g'?r\‘;-.- )
provisions of Scction 111(d), 111(i), 111(1), 111(m), 11% (o) and 119‘&1";&}{;“-; Y %
o “’):.- D83
Customs Act, 1962, ; ' \Be\ SIfg i

T vt
A LR

(ii) The goods imported declaring "Kidney Beans" total Quantity 10575 KGs '“' :
totally valued at Rs. 6,48,459/- used for the purpose of concealment,

should not be confiscated under the provisions of Section 111 (m) & 119 of |

the Customs Act, 1962. Since the same are physically available [or | g
confiscation, why Redemption Fine should not be imposed upon them | o
under Section 125 of the Cuswn.ﬁ’!\(:t, 1962. :
e
(iii) Penalty should not be imposed on Appellant No. 1 separately under each | «vz.
Section 112(a) & 112(b), 114A, 114AA & 117 of the Customs Act, 1962. B <o
2.12.1 Further, above show cause was also issued to Shri Shiva Rathi, —
Appellant No. 2 and Director of Appellant No. 1 wherein he was called upon to | ;@
show cause as to why penalty should not be imposed upon 1im under Section v
112(a) & (b) and Section 114AA of the Customs Act, 1962. |
| :
2.12.2 M/s Nisha Roadways Pvt. Ltd. Room No. 905-910, 9th Floor, | é
Page 8 of 23 R
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| -transporting the above said smuggled goods, should not be cortfiscated under

OIA No. MUN-CUSTM-000-APP-024 10 025-25-26 |

| Mayuresh Cosmos, Plot No. 37, Sector 11,CBD, Belapur, Navi Mumbai-4006143
were called upon to show cause as to why the Trucks bearing Registration No.

i’ BW 9262 & GJ1Z BW 9266, which were used as a conveyvance for

the provisions of Section 115(2) of the Customs Act, 1962 and Bond amounting
of

to Rs. .19,58,900/—« & 19,58,900/- respectively furnished at the time

provisional release should not be enforced : |
|

2.12.3 M/s Vandan Forwarders Pvt. Ltd. i.e CHA, 2nd Floor, 60, Great

|
Social Bldg, Sir PM Road, Mumbai, were called upon to show cause as to why

1 |
| penalty should not be imposed on them under Section 117 of the Customs Act, |

1962 s

2.13 The above Show Cause notice was adjudicated vide impugned order

wherein the adjudicating authority ordered as under :-

(1) She ordered for absolute confiscation of the goods il.e. 'Green Peas
[Dripd)/Muttef" weighing 36400 KGs totally valued at Rs.72,80,000/-
under the provisions of Section 111(d), 111(1), 111(1), 111(m) and 111(0)
of the Customs Act,71962 in the case of Appellant No. 1. However, she gave

an option to redeem the goods on payment of Redemption Fine of Rs. |

2,00,000/- under Section 125 of Customs Act, 1962 in lieu ofconfiscaition_,
for the limited purpose of re-export only within 60 days from the receipt ot"|

the impugned order.

|

(2) She ordered to confiscate the goods namely "Kidney Beans" total quamjt_v"
10575 KGS totally valued at Rs. 6,48,459/-, unﬁer the ‘provisions (Jt'l
Section 119 of the Customs Act, 1962. However, she gave an option to.
Appellant No. 1 to redeem the goods on péymcnt of Redemption line of Rs

v 1,00,000/- under Section 125 of Customs Act, 1962 in lieu of confiscation.

-

(3) She imposed a penalty of Rs. 5,00,000/- under Section 112(a) of the |
Customs Act, 1962 and a penalty of Rs 10,00,000/- under Section 114AA |
of the Customs Act, 1962 on Appellant No. 1. However, she did not impose :
penalty under Section 112(b), 114A & 117 of Customs Act.’ 1962 for the

. reasons as stated in the impugned order. .

I (4) She imposed a penalty of Rs. 5,00,000/- under Section 112(a) of the |
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Customs Act, 1962 and a penalty of Rs 10,00,000/- urider SC(.thI'l 114AA ‘

of the Customs Act, 1962 on Shri Shiva Rathi, i.e Appellant No. 2 and |

T
3

Director of Appellant No. 1. However, she did not impese penalty under |

i Scction 112(b) of Customs Act, 1962 for the reasons as stated in the |

impugned order.

(5) She did not confiscate the trucks bearing Registration No. GJ12BW9262 |

=(6) She ordered to cancel the Bond amounting to

Trucks by M/s Nisha Roadways.

| GJ12BW9266, which were used as a conveyance for transporting the

goods under the provisions of.Section 115(2) of the Customs Act, 1962

Rs. 19,58,000/- &

19,58,900/ -respectively furnished at the time of provisional release of the d

L& AN
O S
LA '. 5 g |

| (7) She did not impose any penalty on Customs Broker viz. B M/s Vandan

' Forwarders Pvt. Ltd under Section 117 of the Customs Act, 1962 for the |

reasons as stated in the impugned order.

3. SUBMISSIONS OF THE APPELLANT:

are similar and hence discussed together as under :-

2

| Being aggrieved with the impugned order, the Appellant Nc. 1 and Appellant. *

" No. 2 have filed the present appeals wherein they have submitted grounds which

» The Appellant No. 1 had placed an order for supply of kidney beans. The +

VIR Mg N

at % ‘\f'l t&

. o
T .
e
e -
. I

supplier exported the ordered quantity in total 6 coutai_ners"Out of 6 |
containers, 4 containers were dispatched to Delhi and sold to M/s. Pratik |
International, Pitampura, New Delhi. The investigating authority extended
the search at the pr cmises of the Appellant and nothing incriminating was
found. It shows that the Appellant No. 1 had placed order for supply of |
kidney beans which were supplied by the supplier. There is no adverse
finding against the Appellant regarding misdeclaration of the goods in |

respect of these 4 containers.

During investigation, statement of Appellant No. 2 was recorded wherein
he categorically stated that he ordered for only red kidney beans and never
ordered for green peas. c‘nmnldrly, when he was questioned regdrdmg

whether he pointed out to the supplier about the discrepancies noticed

Page 10 of 23
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during 100% examination of the 2 containers in dispute. In reply thereto,

The Appellant No. 2 stated that he had enquired with the supplier and the

supplier a'ccepted his mistake in supply of wrong consignments.

» The statement of Appellant No. 2 was subsequently recorded on
25.05.2022 wherein he stated that he enquired with the sﬁpplicr through |
email and through telephonic discussion whereby the supplier accepted |
his mistake and requested for re-export of the containers and the supplier

.also promised to replace these containers. The Appellant No. 2 also
provided the requisite information of the supplier to contact him so that

the correct facts can be revealed. *

» Np iota of evidence was 'foLind during search from the premises of the
Appellant No.1. Even statements of CHA and drivers were recorded which

are exculpatory. None of the persons stated that the Appellants had

knowledge regarding import of green Peas in guise of kidney beans. In the |
following cases, it is held that if the importer filed the Bill of Entry based |
on the import documents, penalty ought not to have been Imposed for

misdeclaration of description of the goods

(i) Callmate India Pvt Ltd Vs C.C 2023 (383) ELT 121 (T),
(i) Rubal International Vs C.C 2022 (381) ELT 93 (T) .
(iii) Airf I Patel Vs C.C 2014 (308) ELT 698 (T);

| |
> The Resporident erred in imposing penalties .ander Sectiofts 112 (a) and
114AA of the Customs Act on the premise that the godds are liable for
confiscation under Section 111(d), 111(), 111(1), 111(m), 111(0) of the said

Act. The Respondent ought to have appreciated that the Appellants had
®  norole in misdeclaration of description of the goods. The Appellants placed i

an order for supply of kidney beans and therefore, they declared the same |
|

) ) B ] |
restricted item and therefore, there is no violation of Notification No.| .

37/2015-20 dated 18.12.2019,

description for import of the goods.
» The Appellants had never intended to import Green Peas which is a

i e [+
» Since the containers were found containing green peas and the same is ¢

restricted item for import, the same may be liable for confiscation under

& oo ‘ M ‘ Page 11 of 23




_ the displted goods were cleared for home consumption. Imported goods
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-placed the order for supply of Green Peas.

OIA No. MUN-CUSTM-000-APP-024 10 025-25-26 |

Section 111(d) but the Appellanis should not have been penalized as they
had no role for import of the said itém. The Appellants had not mis-
declared description of the goodsas they placed an order for import of only |

kidney beans,

The Appellants submit that since the Respondert found that the
Appellants were not involved in misdeclaration of goods, penalty under |
Section 112(b) was not imposed upon the Appellants Under these
circumstances, the Respondent ought to not have Seen also imposed:
penalties under Section 112(a) since the .Appellants had not omitted or

acted in any manner for the goods which are liable for confiscatien.

The Respondent erred in holding that the Appellants fi ed the Bill of Entry
showing wrong description of the goods in respect of Green Peas. The

Respondent erred in_holding that the Appellants subritted manipulated

decuments for filing the Bill of Entry . Statements of Appellant No. 2 reveal |

that the Appellants had no role in‘mis-declaration of description of goods. i
The Appellants had no knowledge that the supplier supplied green peas in |
the guise of kidney beans. Had the Appellants known for supply of green !

peas, the Appellants would not have imported the items.

the -supplier for the disputed consignment since the Appellants never

Without prejudice to the aforesaid, it is submitted that the disputed goods

did not remain imported goods since "out of ch% se order’ was pAssed ana
[ g

arc liable for confiscation undé:r Sections111(d), 111i), 111(1), ,111(m),
111(0) of the Customs Act, 1962 only if the goods remained the Imported
goods and lying in the Customs area. Once the goods are cl!cared for home
consumption, the same is not liable for confiscation as it is not controlled

within the Customs authority,

The Appellants submit that the investigating authorities failed ta prove |
: ; ; y ; ; |
identity of the seized goods with the imported under the Bill of Entry dated |
11.03.2022 and cleared for home consumption. The investigating |

authority did not examine the Bottle seal number whether it was the same

- T, P - Page 12 of 23
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» The impugned order erred in imposing penalty upon the Appellants under

il
5 : |
§oook OIA No. MUN-CUSTM-000-APP-024 to 025-25-26 |
s |
' '.27".“' sealed which was sealed ‘at the time of clearance of goods for h()me'i
rge i consumption. !
| |
! » Statements of the drivers were recoded during the investigation. They did |
i not ‘admit that the goods in truck trailers were loaded from the customs
- | stations. The transporter put a seal to the truck trailer. In the absence of
: ;. i having knowledge of drivers from where the goods were loaded in the
§. container, the i'_mding of the Requndent that the imported goods found Lo
- be mis-declared is erroneous and illegal.

v o = » The Respondent erred in holding that the Appellant No. 2 incorrectly stated
¢ ) in his statement that, the supplier mistakenly supplied Green Pcas to the i
3 o - Company. The finding of the Respondent is on assumption and
' ; i . presumption and the investigating authority has not placed any evidence |
* ,, | to show that statement made by the Appellant No. 2 is incorrect. It is an |
Y obligation upon the investigating authority to show that the Appellant No.
§ 2 has incorrectly stated the facts in the statement. :
Fa |

Section 114AA for abetting or concernirig himsell in smuggling of the

imported goods. Section 114AA can be ithposed if the following 2.
ingredients are satisfied:

- -

a) A person should sign or use anv declaration, statement or
P g ¥

documents;

(b) That person should have knowledge or intention that these |

documents are false or incorrect in any material particular .

: . » Penalty under Section 114AA can be imposed if a person knowingly or

—

intentionally makes, signs or uses, or causes to be made, signed or uscd
any declaration, statement or document which is false or incorrect in any
BE | material particular, In the transaction of any business for the purposes of

this Act. There is no material available on record to demonstrate that the

Appellants were involved. in clearing of imported green peas. Since the
Appellants have neither signed any of the documents nor involved in

preparation of documents related to the disputed goods and therefore,

penalty under Section 114AA cannot be imposed.

i
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4. A personal hearing was granted to the Appellant on 1€.12.2024 following

OIA No. MUN-CUSTM-000-APP-024 to 025-25-26

~ Section 114AA of ©

» he said Act was introduced through the Taxation Laws (Amendment) Act
2006 with effect from 13.07.2006. While introducing this provision, the

Taxation Laws {Amendment) Bill 2005 introduced in Lok Sabha in 2005 |

was referred to the Committee on 13.05.2005 for examination and report

thereon. The object for Introduction of Section 114AA was to impose

penaltics on those persons who involved in paper transactions without
|

actually movement of goods. The purpose of Introduction was to cover up |
transactions related to fraudulent exporter where exports were éhown only |
on papers and not Cl‘(..)SS the Indian territory. After referring to the above |
Bill, the Hon'ble Tribunal in the case of Commissioner of Customs Vs. Sri '
Krishna annds and Lightings 2019 (370) ELT 594 (T) held that since the ]
goods involved importation of goods and is not situation of paper |

transaction, penalty under Section 114AA cannot be proposed.

PERSONAL HEARING:

the principles of natural justice wherein Shri Hardik Modh Advocate, appeared
on behalf of the Appellant. He reiterated the submissions made in the appeal. 1

Due to change in Appellate Authority, fresh Personal heering was held on :

24.04.2025 wherein Shri Hardik Modh Advocate, appeared on behalf of the |

Appellant. He reiterated the submissions made in the appeal. / &

DISCUSSION AND FINDINGS:

& I have carclully gone through the case records, impugned order passed Ly |
the Additional Commissioner, Customs House, Mundra and the defense put

forth by the Appellants in their appeal. Both the Appellants have filed the present

appeals on 13.07.2023. In the Form C:A.-1, the Appellants heve mentioned date |

of communication of the Order-In-Original dated 12.04.2023 as 28.04.2023.

Therefore, the appeals were required to be filed by 27.06.2023 ie. with in |
stipulated period of 60 days under Section 128(1) of the Customs Act, 1962. |
Since the appeals have been filed on 12.06.2023, there is a delay of 15 days |

beyond the stipulated period of 60 days. The Appellants have also filed |

|
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’ applicatioﬁs for condonation of delay. The Appellant No. 1 and Appellant No. 2|
have submitted a copies of the TR-6/GAR7 Challan No.2337 and 2338 both dtd
_11.07.3.2023 towards: payment of pre-deposit of Rs. 1,50,000/- in cach appeal
which is higher than 7.:5% of the disputed amount of total penalty ie Rs.
15,00,000/- in each Icase, under the prm;isions' of Section 129E of the Customs

Act, 1962. : e : ,

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as follows: .

i. That condonation of delay application so filed by the appellant is to be

allowed or otherwise i.e. whether the appeal is time barred or not.

ii. Whether the impugned order wherein the adjudicating authority has
|
} ~ ordered for absolute confiscation of the goods ige. 'Green Peas
(Dried)/Mutter" weighing 36400 KGs totally valued at Rs.72,80,000/-

under the _pr_ovisions of Section 111(d), 111(i), 111(1), 111(m) and

Pl 111(o) of the Customs Act, 1962 in the case of Appellant No. | and gave
an option to redeem the goods on payment of Redemption Fine of Ks. |
5,00,000/- under Section 125 of Customs Act, 1962 in lieu of|

confiscation for the re-export, in the facts and circumstances of the |
|

case, is legal and proper or otherwise,
23' |

S \a |
£\ | & by hether the impugned order wherein the adjudicating authority ]'1&5'1
-.‘:“k\i’":‘“"""/ /-ordered to confiscate the goods namely "Kidney Beans" total quantity |
e S 10575 KGS totally valued at Rs. 6,48,459/-, under the provisions of
Sectibn 119 of fhe Customs Act, 1962 with an option to Appellant No.
1 to redeem the goods on payment of Redemption line of Rs 1,00,000/-
under Section 125 of Customs Act, 1962 in licu.of confiscation, in the

facts and circumstances of the case, is legal and proper or otherwise.

iv. Whether the impugned order wherein the adjudicating authority has

imposed a penalty of Rs. 5,00,000/- under Scction 112(a) of the
Customs Act, 1962 and a penalty of Rs 10,00,000/- under Section
114AA of the Customs Act, 1962 on Appellant No.1 and Appellant No.2 :

in the facts and circumstances of the case, is legal and proper or

otherwise.

| _ . \/
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‘Customs Act, 1962 while filling,the Bill of Entry. As per Notification No. 37/2015- T

AP -
e

OIA No. MUN-CUSTM-000-APP-024 to 025-25-26

n
5.2.1 ‘ Firstly, I take up the issue of condonation of delay application filed by 1
the Appellants along with their appeals. It is observed that both the appeals have
been filed with a delay of 15 days. The Appellants vide their applications for
condonation of delay have submitted that due to illness and thereafter death of |
the grandmother of the Directors i.e Appellants, the appeal was delayed and | .
prayed to condone the said delay. I allow the condonation of delay application of: :
the Appellants in light of the reasons so mentioned in their said applications and

in the interest of natural justice. o -

9.2.2 Now | come Lo the issue of confiscation and redermption fine imposed

on the Appellant No. 1. Itis observed that the Appellant No. 1 had filed the Bill
of Entry No. 7833695 dated li.03.2022 for import of "Kidney Beans" s$howing
the total value of the consignment as Rs.86,50,374.08. During the examination
of the goods imported through container no HAMU10288 14 and HLXU1164021
at Thar Dry Port, ICD Sanand, it was revealed that the container no.

HLXU1164021 imported under the said Bill of Entry was stuffed with 215

l
|
|

packages of Kidney Beans having weight 5200 kgs and 362 Packages of green
Peas (Dried) (Mutter) having weight 18100 Kgs. Similarly the container no. ! 2 3.
HAMU1028814 imported under the said Bill of Entry was stuffed with 21‘?|

packages of Kidney Beans having weight 5375 Kgs and 366 Packages of green _l \

that the Appellant No. | had imported Green Peas’ under the guise of Iudn_e‘v‘

Beans and submitted false documents and made false declaration under)|. « .

20 dated 18.12.2019 issued by the DGFT, Peas (Pisum Satvium, including Yellow lr
Peas, Green Peas, Dun Peas, Kaspa Peas) is restrictéd in nature ancj{ import of |
the same is allowed subject to Minimum Import Price (MIP) cf Rs. 200/- CIF perI
KG and only through Kolkata Sea Port. The Appellant No. 1 grossly violated the
conditions of the Notification No. 37/2015-20 dated 18.12.2019 and attempted

to import the goods falling under 'restricted category' by way of mis-declaration |
|

and mis-classification of the goods without havirig any license or Authorization | g
from DGFT. I find that the Appellant No. 1 had mis-declared the imported goods

in respect of quantity, description, value, classification anc had imported the 5
restricted goods i.e. Green Peas. Hence, the same were held lie ble for confiscation ‘:‘“ “_ '

under Section 111(d), 111(i),111(1),111(m) and 111(o) of the Cuustoms Act, 1962, ..iw@#-
The legal. provisions of Section 111(d), 111(i),111(1),111(m) and 111(o) of the "'

Customs Act, 1962 are as under:-

A

|
[
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“SECTION 111. Cbnﬁscaﬁon of improperly imported goods, etc. -

The following goods brought from a place outside India shall 'be liable to |

confiscation.-

|
(d) any goods which are imported or attempted to be imported or are |

brought within the Indian customs waters for the purpose of being |
imported, contrary to any prohibition imposed by or under this Act or any I|
_ - |

other law for the time being in force; |

(i) any dutiable or prohibited goods found concealed in any manner in any

package either before or after the unloading thereof;

(1) any dutiable or prohibited goods which are not included or are in excess

of those included in the entry made under this Act, or in the case of baggage
in the declaration made under section 77; - 9

|
(m) any goods which do not correspond in respect of value or in any other :
particular with the entry made under this Act or in the case of baggage
with the declaration made under section 77 in respect thereof, or in the
case of goods under transhipment, with the declaration for transhipment

referred to in the proviso to sub-section (1) of section 54,

'(a) any goods exempted, subject to any condition, from duty or any
prohibition in respect of the import thereof under this Act or any other law
for the time being in force, in respect of which the condition is not observed

unless the non-observance of the condition was sanctioried by the proper

officer; ”

5.2.3 It is observed that during the investigation, it has been clearly established |
that Appellant No. 1 had imported Green Peas under the guise of Kidney Beans |

and submitted false documents and made false declaration under Customs Act, |

1962 while filling the Bill of Entry. As per Notification No. 37/2015-20 dated |

18.12.2019 issued by the DGFT, Peas (Pisum Satvium, including Yellow Peas,

Green Peas, Dun Peas, Kaspa Peas) is restricted in nature. As the goods were

| were correctly held

————————

confiscation

prohibited and mis-declared in terms of quantity as well, thercfore, the same
liable

‘111(i),111(1),111(m) and 111(0) of the Customs Act,1962.
L

under ~ Section 111(d),
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5.2.4 Further, it is observed that the goods namely 10575 KGs of "Kidney i:i:*
Beans" have been used to conceal the restricted goods, namely, Green peas | . 2222
(Dried). Therefore, the said goods, 10575 KGs of "Kidney Beans' ‘attract ':“1.
provisions of confiscation undc—:r Section 119 of Customs Act, 1962. The legal e !'.
. provision of Section 119 of the Customs Act, 1962 is as under :- ., -

3

|

“SECTION 119. Confiscation of goods used for corncealing smuggled |

geods. Any goods used for concealing smuggled goods shall also be liable to -

confiscation.”
5.2.5 I find that the investigations have clearly established that 1057:’3‘i Sy
KGs of "Kidney Beans" have been used to conceal the restricted goods, namely, | poss B
Green peas (Dried). Hence the same were rightly held liable for confiscation :
el ﬂﬁ
;under Section 119 of the Customs Act, 1962. . q T .
*-»«i‘-'-
. S
5.2.6 - Now coming to the issue of imposition of redemption fine, it is :':'“:‘_"*'
observed that after ordering the goods i.e ‘Green peas (Dried ) /Mutter valued at -y S
Rs. 72,80,000/- .or absolute confiscation, the adjudica:ing authosity has i 48
allowed the re-export of the same on payment of redemption fine of e
RS.S.OO',OOO/— under Section 125 of the Customs Act, 1962. Further, the \
adjudicating authority has confiscated the goods i.e 10575 KGs of "}udney
" Beans' valued at Rs. 6,48,459/-which have been used to conceal the restrlctcd !
goods, namely, Green peas (Dried), and gave an option to redeem the same on : s
| s *
payment of redemption [ine of Rs.1,00,000/- under Section 125 of the Customs, /, S
- Act, 1962. The legal provision under Section 125 of the Customs Act, 1962 is as p. ol
- under :- - -'.f’j -':,;._ 27 ’
: * 3 Fedduut e
SECTION 125. Option to pay fine in lieu of confiscation. — e : " o
(1) Whenever confscarwn of any goods is authonsed by this Act, the offcer S g
adjudging it may, in the case of any goods, the importation or exportatitn v
. whereof is prohibited under this Act or under any othzr law for the time
being in force, and shall, in the case of any other goods, give to the owner -
of the goaa‘s [or, where such owner is not known, the person from whose .
possession or custody such goods have been seized,| an option to pay in lieu |
of confiscation such fine as the said officer thinks fit :
[Provided that where the proceedings are deemed to be concluded under the
proviso to sub-section (2) of section 28 or under clause (i) of sub-section (6)
of that section in respect of the goods which are not prokibited or restricted, ; _
[no such fine shall be imposed] : ! -
B &
Provided further that], without prejudice to the provisions of the proviso to | = .,
sub-section (2) of section 115, such fine shall not exceed the market price of s
Page 18 of 23 o o
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|
the goods confiscated, less in the case of imported goods the duty
chargeable thereon. .

[(2) Where any fine in lieu of confiscation of goods is imposed under sub- |
section (1), the owner of such goods or the person referred to in sub-section j
(1), shall, in addition, be liable to any duty and charges payable in respect
of such goods.] '

" [(3) Where the fine imposed under sub-section (1) is not paid within a period
of one hundred and, twenty days from the date of option given thereunder,
such option shall become void, unless an appeal against such order is
pending. '

Explanation. — For removal of doubts, it is hereby declared that in cases |l
where an order under sub-section (1) has been passed before the date on |
*  which the Finance Bill, 2018 receives the assent of the President and no
appeal is pending against such order as on that date, the option under said |
sub-section may be exercised within a period of one hundred and twenty

days from the date on which such assent is received.| |

| 5.2.7 The above provisions of Section 125 of the Customs Act, 1962 |

‘adjudicating authority in the impugned order after examining the facts and

provides for option to pay fine in lieu of confiscation and stipulates that the fine |
shall not exceed the market value of the goods confiscated less duty chargeable
thereon. The quantum of redemption fine is with in discretion of the adjudicating

authority. Further imposition of redemption fine has been justified by the

circumstances of the case. Hence I find that the redemption fines of Rs.
o

5,00,000/- and Rs.l,O0,000/- imposed by the adjudicating authority as above ‘

is legal and proper and is therefore upheld. |

|
Now I come to the third issue i.e. imposition of penalty on Appellants |
ction 112(a) (i) and Section 114AA of Customs Act, 1962, I refer to these |

isions which are reproduced as under :- J

112. Penalty for improper importation of goods, etc- Any person,-

® (a) who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section 111,
or' abets the doing or omission of such an act, or (b) who acquires possession
of or is in any way concerned in carrying, removing, depositing, harbouring,
keeping, concealing, selling or purchasing, or in any other manner dealing
with any goods which he knows or has reason to believe are liable to
confiscatian under section 111,shall be liable, -

(b) who acquires possession of or is in any way concerned in carrying, |
removing, depositing, harbouring, keeping, concealing, selling er purchasing,
orin any other manner dealing with any goods which he knows or has reason
to believe are.liable to confiscation under section 111, shall be liable,

|
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(i) in the case of goods in respect of which any prohibition is in force under
this Act or any other law for the time being in force, to a penalty [not exceeding |

the value of the goods or five thousand rupees], whichever is the greater;” |
|

“114AA. Penalty for use of false and incorrect material —If a
person knowingly or intentionally makes, signs or uses, or causes to be
made, signed or used, any declaration, statement or document which is
false or incorrect in any material particular, in the trar.saction of any
business for the purposes of this Act, shall be liable tc a penalty not

exceeding five times the value of goods.”

5.2.9 In the present case, it is observed that the Appellant placeéd an order
for supply of kidney beans. The supl:;lier exported the ordered quantity in total |
6 containers. Out of 6 containers, 4 containers were dispatched to Delhi and |
sold to M/s. Pratik International, Pitampura, New Delhi. The investigating;
authority extended the search at the premises of the Appzllant and nothing]
incriminating was found. It is observed that the Appellart placed order for

supply of kidney beans which were supplied by the supplier. There is no any

adverse finding against the Appellant regarding misdeclaration of the goods.in |} .

A
respect of these 4 containers. . : .
o, - [ S B

! _-rl _":

g

5.2.10 It is observed that during the course of investigation, statement of |

Appellant No. 2 was recorded wherein he categoricaily stated that he ordered for
only red kidney beans and never ordered for green peas Further, he was
questioned as to he pointed out to the supplier about ﬁhe distrepancies noticed }
during 100% examination of the 2 containers in dispute. In reply thereto, the
Appellant No. 2 stated that he had enquired with the supplier and the supplier

accepted his mistake in supply of wrong consignments. Further, statement of

Appellant No. 2 was subsequently recorded on 25.05.2022 wherein he stated
lhat he enquired with the supplier through email and through telephonic
discussion whereby the supplier accepted his mistake and requested for re-
export of the containers and the supplier also promised to replace these

containers.

5.2,11 It is observed that no cvidence was found during search from the

premises of the Appellants, Even statements of CHA and drivers were recorded
which are ex-culpatory. None of the persons stated that the Appellants had the |

knowledge regarding import of green Peas in guise of kidney beans.
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S5.2.12

kidney beans and therefore, they declared the same description for import of the

It is observed that the Appellants had placed an order for supply of

goods as no adverse evidence has been recorded during the course of

is also observed that the Appellants had not paid consideration towards supply

of the goods to the supplier for the disputed consignment since the Appellants

never placed the order for supply of Green Peas.

| Reliance is placed on the following case laws for deciding the penalty imposed

under Section 112(a)(i) as well as Section 114AA of the Customs Act, 1962:

s

(i) Order dated 01.04.2022 of the Hon’ble Delhi Tribunal in Customs in casc
= of M/s. Callmate India Pvt Ltd Vs. Commissioner of Customs, New Delhi
o reported at 2023 (383) E.L.T. 121 (Tri. - Del.) -/ (2022) 1 Centax 185 (Tri. -

_ Del.) wherein Hon’ble tribunal held as under :-

“]12. Having considered rival contentions, I find that there is no case

| of deliberate misdeclaration made out on the part of the appellant-
| importer. The Bill of Entry had been filed as per the packing list and
| Bill of Lading. Further, the Shipper/Exporter have accepted their
mistake, there being error at the time of packing the goods at their
end. This cogent explanation has not been found to be untrue. I,
" further take note that the appellant had already been suffered

financial loss at the end paid for the consignment to the Shipper.

13. In view of my findings, I set aside the penalty imposed under
~Section 112(a) of the Act. The appeal is allowed, the appellant shall

be entitled to consequential benefit, in accordance with law.

| (i)  Order dated 17.03.2022 of the Hon’ble Delhi Tribunal in Customs in casc

| of M/s. Rubal International Vs. Commissioner of Customs, New Delhi reported

' at 2022 (381) E.L.T. 93 (Tri. - Del.) wherein Hon'’ble tribunal held as under :-

' . % 19. Having considered the rival contentions, I find that only few

goods were. found to be mismatch with the invoice and packing list. I
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(iii)

in case of M/s. Arif 1 Patel Vs. Commissioner of Customs (Prev), Mumbai
reported at 2014 (308) E.L.T. 698 (Tri. - Mumbai) , wherecin Hon'ble trib "

held as under :- s

5.2.1.3
Appellants had filed the Bill of Entry showing wrong description of the goods in
respect the concealed goods which has made the geods liable for confiscation

however the investigation has not been able to establish clea- role on the part of

w &
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further find that the appellant had given cogent explanation based on
the statement and clarification of the shipper, via E-mail, clarifying|
that due to a large variety of goods being small in nature Ihere\
occurred error at the time of packing of the goodls, resulting in some|
mismatch and finding of few undeclared goods which is not
deliberate. 1 find that the shipper had also offered to take back the
undeclared goods as per the shipping documents. Thus, I find that
there is no case of any deliberate mis-declaration on the part of the
appellant (importer) who had filed the Bill of Entry declaring the goods‘
under import as per the invoice and packing list. Accordingly, I set|
aside the allegation of mis-declaration.”

Order dated 26.06.2014 of the F-I():’l’blc Mumbai ”ribtﬁnal in Customs

limited by introducing importer to Shri Arif Patel for clearance of the

goods and to help the importer to get IEC. He has nothing to do with |
the import of contraband goods. We further find that the role of Shri
Anf Patel was only for the clearance of the goods and for the clearance
of the earlier consignment, nothing has been proved against the
appellant, that he was having no knowledge of ‘he modus operandi
of the'importation of the contraband gobds by replacing aluminium
serap. Further, in this case the container was intercepted at Bombay

port itself and it was opened and the appellant came to know about

the container with contraband goods only after exxamination. In rhese|
circumstances, the appellant was not having any knowledge of [
|

importation of contraband goods by the importer.
8. As per Section 112A of the Customs Act, 1962, the penalty can be |
imposed on the person who act of aiding and abeiting the importation |

of contraband goods....” 3

It is observed that investigation in the matter hes revealed that the
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the appellants or no mala fides has been brought on record on the part of

ends of justice.

| 6. In light of discussions made above and judicial pronouncements cited
above, I reduce the penalty to (i) Rs. 1,00,000/- (Rupees One lakh only) under
Section” 112(a)(i) and Rs.1,00,000/-/- (Rupees ‘One lakh only) under Section
114AA of the Customs Act, 1962' imposed on the Appellant no. 1 & Appellant
No. 2 while upholding tl'ﬁ remaining impugned order dated 12.04.2023. The
appeals filed by the Appellant No 1 and Appellant No. 2 are hereby decided in

manner stated above.
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! ' _ i _'-.-’“-_‘;:/ Commissioner (Appeals),
i . T Customs, Ahmedabad
(1) F. No. $/49-66/CUS/MUN/2023-24 Date: 20.05.2025

(2) F. No. $/49-67/CUS /Muwfzozs-zc%p

By Registered post A.D/E-Mail

To, _ : -
3 (1) m Sieben Spoons Foods Pvt Ltd,
C-1, New Sabjimandi Azadpur,
North West Delhi-110033.
"HEanua/ATIES TEw
(2) Shri Shiva Rathi, Director, ?
| M/s. Sieben Spoons Foods Pvt Ltd, et UP%DENT
| C-1, New Sabjimandi Azadpur, _ A g (3rdles), srEwaTane.
| North West Delhi-110033. CUSTOMS (APPEALS), AHMEDARAD
| Copy to:
The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.
= The Pr. Commissioner of Customs, Customs House, Mundra,
3 The Additional Commissioner of Customs, Custom House, Mundra.

4, Guard File.

appellants. However, at the same time, the facts remains that the goods were
mis declared and thus, the appellants cannot be absolved completely from the
penal provisions provided in the statute. In view of the above, the penalties

under Section 112(a)(i) and under Section 114AA need to be reduced to meet the |
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