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tra) , ft-r rizrrq, rcrtrF fil{Frt {iT4 &rul c-<f, tr1

q-6t t

date of communication of the order

licati
frothinam

Ce oft ht er1n seaS p91 2()
Ch t1(l tS mo SDI) 1 o tf21 9ndn oScc tiCIU

Ra S1ev1 11oi1nC r fee rSrhi rdo crr eCV bdon pan vToe S pcr aggaC et or vof oll w1n c M t ofn1sS1Revi onCSe tare ryolJ t pp on)TInalo CCS retdd ti ryo tn Tho C aryC Ipp
eton Sh thmhi mN Deewnc tParot fmeart nep(D

qfl{/ordcr re lating to

(s') TIIEI

any goods imported on baggage

FTI

(a)

q{B{I;Irrf,qr{r{dTFITerr{rEl6{r{r{al
qI+ qTrtq3-dttTITEIbili srtfamRrrq s-ffoq( ftcrJ<rdlqTcTd s{r3-drt n rrs tcrfr o-6c r{fferdqrll61CIfrIrtR{T;T sdftrl .(rar trssg

(rs)

the quantity required to bc unloaded at that destination

fo Cad dear on ut nlotbu h ichoti n tn oCC r IN rtan(ro c ana1o d 1nd aoo S c pod vg
tnodso hAS asanu tti o SUt' chouch thf en ()1'dia oS m got no n q vccla I() cd tinaSht treta p

t areon horSa u dch st natt r)o ii Sod1-1S ho cd tinaSda aed il nnu o gov
(b)

(rr)

Payment of drawback as provided in Chapter X o

il6d {@3ii{Ig x frt{T il{rg rrg, t962

thereunder.

s.FrS a1 .rrdrqrft

f Customs Act, 1962 and the rules made
(c)
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The revision applicalion should bc in such

may be specified in thc relcvant rules and
form and shall be verified in such manner as

should be accompanied bY :

iFA;IIqIF-qqr{ fliId q-t{dqiur
iFTIICTT'I STfrqT?{ Eti qlr6sg{I Frsffrfud.Tt{UIIiI al3e-+1 ql\'{ff

qfu
1 {sTK 3r{flr-tTI t)1 78 0 {{

fiTTIfu+z qrRs+{ro1 qrtIRT'Tqri d qqrg
4 ffi {e6a1 q6

(tq

4 copies of this order, bcaring Court Fcc Stamp o

prescribed under Schcdule I item 6 of the Court
f paisc fifty only in one copy as

Fee Act, 1870.

4sRrd 3{flqr sB{ qs

4 copies of the C)rder-in-Original, in addition to rclevant documents, if any(b)

(c) 4 copies of the Application for Revision

(s)
r#q, qfl-s,Eu-s,o-ffi ofu fr fr q q-d t- {N t ertftt +nm

(Fqg \rs' 6{{R cr, t, 
-,}trr tft qrc-dT d. i sq fua Urr*n }- sqTfrrfi q-dr{ 8.sm.o a1 d

cfrqi. qfr{o., qi:TrrFrTqTEr, crrnqrrrqrCsqffttftro{t{s.qS\.s'Hrcrqrd{r$6qddt*
qfl-s S' sq t t.200/- efr{ qfr gs' fircs * r{fn6, E} d ats }' sq fr o. r ooor-

t fr t. zoor-6'qg d fr qr4gr r.r ooor-

orqerur AFR , 1962 (gql

(d) The duplicate copy of the 1'.R.6 challan evidencing pa).ment of Rs.2O0/- (Rupees two
Hundred only) or Rs. 1 ,000/ - (Rupees one thousand only) as the case may be, under the
Head of othcr reccipts, fccs, fincs, forfciturcs and Miscellaneous Items being the fce
prescribed in the Customs Act, 1962 (as amendcd) for filing a Rcvision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is morc than one lakh rupees, the fee is Rs.100O/-.
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In respect of cases other than these men
by this order can file an appeal under Se
C.A.-3 before the Customs, Excise and S
address :

tioned under item 2 abcve, any person aggrieved
ction 129 A(1) of the Customs Act, 1962 in form
ervice Tax Appellate Tribunal at the following

qmftq3{fuo-{ut, q'f&fr
{@-
&mq

G-flIiT d 6{
qb.

Customs, Excise & Service Tax Appellate
Tribunal, West 2onal Bench
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q{rfr ritr(, cgqfr rcr, ftf,i ft{rmn
gd, 3fttraqT, ot(ff(ftf[-366s1 6

2"d Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5 ffqrgtr stfUfrqc, 1e62 a1 qr{I 12e g (6)8.3rfiq, mqra@ nfUhqq, 116, d
qRT 12e s (t) + o{ttr{ s{ftm *.srq ffiftrd Ew'dw dA qGs-

Under Section 129 A (6) of the Customs Act, 1962 zrn appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fec of -

tsrftd t sqfud rTrrA fr q-6i frrfi SqT{_tr 3mmffi Errr qirfi rrqr {en' sil-q qrq
dqt Erlrqt rrqr ac 61 ro-c qYq cn{il Frrg qr lrsfr 6-q A d \rfi'Esrt Tqg.

(a) where the amount of duty and interest demandcd and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

((q

)

srfd * sRR'd qrlrd C q-6i frrS frcrgffi srRrorfi gRT qirn rrqr {@ sil-t qrq
iF{T firrrfl rrrn ds al Trc drq f,rc{ Fqq t r{Rr6 d am-< rrt q-qrs f,rcq i
qltro a d d; qiq Ef,R rrqg

{b)

(rI) r{{R * ffi qrqe { q-di ffi mqqro. odfror8 rr*T qirn rr{rt {Ffi'3fl-s erv
iRrT trrrrqr rqr (s 01 {.Fq qinfl tTrc{ Frrq i 3dir6 d d; as E-srt Tqq.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(g)

11-o Ei {s EEr{ fr t, q ?g
ffi, ffi rrq {-ffi 8 ros ora ort qt, W go ur

Ar 10* ir(T uri qr, q6i &-eo iis Eq.K i t, erfro RsI
qRrri 

I

fr'rdEg

(d) An appeal against this order shall lie bcfore the Tribunal on payment of 1O7o of the duty
demanded where duty or duty and penalty are in dispute, or pcnalty, where pena-lty alone
is in dispute.

6 (q) + rrddd rffim crf€rfi{ul * scc{ <rvr c-&6 3tra-fi
q:r- rol rto s{rt{r }. frq q-r rrdFfrd o1 gqrr+ t. Rc qI ftrS orq ratr< 6 6o
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1q1 orftm qr qr+6{ cn sr rsrqf,{ & ltc (* 3{ra-fi }. qTq {qi rY+ S ol gw

sm .qllrffiq o1 trm rzg

fi ddn fr+ qTBs.

Under section 129 (a) of the said Act, every application made before the Appellate

Tribunal-

(a) in an appczrl for grant of stay or for rcctillcalion of rnistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.
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where the amount of duty and interest demanded and pcnaLty levied by any officer of
Customs in the case to which the appeal relatcs is more than five lakh rupees but not
exceeding frfty lakh rupees, Iive thousand rupecs ;
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ORDER-IN. APPEAL

M/s SHUBH ARYA STEEL PVT LTD, Plot No. 05, Ship Recycling yard,

Alang, Dist. Bhavnagar (hereinafter rcferred to as "the appellant") have filed

an appeal in terms of Scction 128 of the Customs Act, 1962 against the

Final Assessment Order No. 1083/SBY/2024-25 dated 29.08.2024

(hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

"the adjudicating authority'').

2. Briefly stated, facts of the case are that the appellant, had

purchased a vessel MV CHINA for breaking up/recycling and filed Bill of

Entry No. SBY/24212012-13 dated t2.ll.2ot2 for clearance of the said

vessel for home consumption under Section 46 of the Customs Act, 1962.

The Bill of Entry was assessed provisionally for want of original documents

& test result. The appellant paid the duty provisionally assessed.

2.1 Vcsscls coming for brcaking up are being classified under CTH

8908. The appellant has classificd the vcsscl in CTH g9Og. However, the

Fuel and oil containcd insidc/outsidc thc Enginc Room Tanks havc becn

classilred under Chapte r Heads of Chaptcr 2T and, they have paid customs

duty accordingly.

2.2 The dispute regarding classification of Fuel and oil tying in Bunker
Tanks inside/outside Engine Room i.e. whether under crH 2710 or under
crH 8908 along with vessers for breaking up has been resolved by the
Hon'ble supreme court vide order dated os.o4.2o23 passed in civil Appeal
No. 5318-5342/2oo9. The Hon'bre supreme court has upheld the common

Order No. A/ LL792-1t851 /2022 dated tZ.LO.2O22/O1..L2.2O22 passed by
Hon'ble Tribunal, Ahmedabad and also validated the views expressed by
the CESTAT therein.

2.3 Accordingly, in compliancc of the common Order No. A/ l l7g2-
11851 /2022 dated 17.1o.2022101.r2.2022 passetl by the Flon,bre
Tribunal, Ahmedabad, thc issuc of classification of fuel & oil lying in
Bunkcr Tanks insidr: outsidc Dnginc Iloom has br:en decided by the
adjudicating authority virl<: thc impugncd ordcr and it was held that luel &
oil contained in Bunkcr Tanks inside/outside trnginc noom are liablc to bc
classified undcr C'lH ggOg along with thc vessel, as covered under para
2(b) of circular no. 3z /96-cus Dated o3.oz.tgg6. The. remaining fuel and
oil i'e fuel and oil not containcd in Bunker Tanks or Engine Room Tanks
are liable to bc classifica undcr its respcctive heading in chapter 27lo and
fina1ly assessed thc subjcct Bill ol Ii,ntry accordirq$,
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3. Being aggrieved with the impugned Order, the appellant has hled

the present appeal contendlng on grounds as mentioned in the grounds of
appeal.

4. Shri Rahul Gajera, Advocate, appeareci for personal hearing on

23.o9 .2025 on behalf of the appcllant. He reite ratcrl the written submissiorr

made at the time of fi1ing appeal.

5. Before going into the merits of the case, it is observed that the date

of comrnunication of the impugned order as per appeal memorandum is

29.O9.2024 and the present appeal was filed on 2S.Og.2O2S, i.e., after 33O

days ' In this regard, I have gone through the provision of limitations for

filing an appeal as specified under Section 123(1) of the Customs Act,

1962. Tlne same is reproduced hcrcundcr:

"SECTION 128. Appeals to [Commissioner (Appeals)]. 
- (l) Any

person aggrieued bg ang decision or order passed under this Act by an

officer of cusfoms Lower in rank than a [principal Commissioner of

Customs or Commissioner of Custornsl mag appeal to the lCommi-ssioner

(Appeals)l [tuithin sixtg days] from the date of the communication to him

of such decision or order.

[Prouided that the Commissioner (Appeals) mag, if he i.s satisfied- thttt

appellant wos preuented by sufficient ccluse from presenting the
,6

16

+
sented within a further peiod of thirtg days.l"

5.1 As per the legal provisions under Section 128 of the Customs Act,

1962, t}:e appeal has to be filed within 6O days from the date of

communication of order. Furthe r, if the Commissioner (AppeaJs) is

satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Honble Supreme

Court in case of Singh Enterprises - [2O08 (22I) E.L.T. 163 (S.C.)], wherein

the Hon'ble Apex Court had, while interpreting the Section 35 of the

Central Excise Act, 1944, wlnich is pari materia to Section i28 of the

Customs Acl, 1962, held that the appeal has to be fi1ed within 60 days, but

in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain the appeal. ltre proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 30 days.

'fhe relevant para is reproduced below:
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48, The Commi,ssioner of Central Excise (Appeals) as also the

Tibunal being creatures of Statute are uested utith jurbdiction to

condone the delag beyond the pennLssible period prouided under

the Statute. The period upto uthich the prager for condonation can

be accepted is statutorilg prouided. It tuas submitted that the logic

of Section 5 of the Indian Limitation Act, 1963 (in short the

'Limitation Act') con be auailed for condonation of delay. The first
proui.so to Section 35 makes the position clear that the appeal has

to be preferred within three months from the date of

communication to him of the decision or order. Howeuer, if the

Commi.ssioner is satisfied that the appellant u-tas preuented bg

sufjlcient cause from presenting the appeal within the aforesaid

period of 60 da11s, he can allou.t it to be presented uithin a further
period of 30 days. In other uords, this clearly shotus that the

appeal has to be filed within 60 days but in terms of the proubo

further 3O days time can be granted bg the appellate authoitg to

entertoin the appeal. The proui-so to sub-section (1) of Section 35

makes the position crgstal cleor that the appellate authoitg has no

pouer to allow the appeal to be presented begond the peiod of 3O

dags. The language used makes the position clear that the

legi.sloture intended the appellate authority to entertain the appeal

bg condoning delag onlg upto 3O days after the expiry of 6O dags

u-thich is the normal peiod for preferring appeal. Therefore, there is

complete exclusion of Section 5 of the Limitation Act. The

Commissioner and the High Court u.rcre therefore justified in
holding that there LUas no power to condone the detag after the

expiry of 30 dags peiod."

5.3 The above view was reiterated by the Hon'ble Supreme Court in
Amchong Tea Dstatc l2O 1.O {2571 E.L.T. 3 (S.C.)1. Further, the Hon,ble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - l2OlT (357)

E.L.T. 63 (cuj.)l and Hon'ble Tribunal Bangalore in the case of Shri Abdul
Gafoor Vs Commissioner of Customs (Appeals) 12O24-TIOL-565_CESTAT_

BANG] took a similar view while dealing with section 12g of the customs
Act, 1962.

5.4 In terms of legal provisions under section 12g of the customs Act,

1962 ao.d in iight of the judicial pronouncements by the Hon,ble supreme
Court, Hon'ble High Court and Hon,ble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appellate authority are

le period of 30
required to be fi1ed within 90 days, including the condonab
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days as provided in t,
er,powered to condone 

stalute' ancl the cor

s.s In right or tn" ,1 
clelav bevond a,, u.j'"T'""'oner 

(Appeals) is not

nred arter e0 days ,..- l::;#":T"k;fj":::: Ij::::#;:::;to condone the deiay i, filing the appcal bcyoncl th<: period specified inSection 128 of the Cust

barred. 
oms Act, 1962. Hencc, the same is held to be time

6. In view of above, i reject appeal on the grounds of limitation withoutgoing into the merits of the case.

tf
+

Re

(AM TA)
coMMrsstoNER (APP EALS)
CT]STOMS, AHMEDA BAD,

Dated - 25.tl.2025

stered Post A.

F. Nos. s / 4e-2t3 I cus / rMN / 2o2s 
\{s*To,

1. M/s SHUBH ARYA STDEL PVT LTD,
Plot No. 05, Ship Recycling yard, A1ang, Dist. Bhavnagar,

Copy to:

tSAyr. Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Commissioner of Customs, Cudtoms, Jamnagar.
3. 'Ihe Assistant/ Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File

T'TESTED

grtftara;/ HirHoEHr

ritqr q.!at ( ),3{Eq-alanit.

), AHMEOABADCUSTOMS (APPEALS
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