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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

Fafafes wafRE smeeorder relating to :

9 F Fu H mfad e 9

(a)

any goods imported on baggage.

YR # AT S o (Ul agd | Ar&l 4T Al HRT § 398 T HF W IaN 7
T |1 I7 9 T R W IaR 9H & e erifda wra Iar 7 &4 R a1 39 T
R W IaR ¢ A S /A6 § feE a7ra & a4t &l

(®)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

Harges SHfUTTH, 1962 F FAT X TUT TS HfH ¢ T Al & agd Yoo Ao
B SEra.

(©

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

A& 3Tde UF Wd Agaradt § ARy e § uega s i o s
IUF FiF B A R IW F wry FufaEa sweme e 9 Tk

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

PIE B TIE,1870 F He W.6 g 1 & I Fuika Fe v squr 39 ey &t 4
wiawi, et e ufe & v 99 91 ey o fee @ g =ifge.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
1 item 6 of the Court Fee Act, 1870,

Tram Swavil & 3aTaT 91Y qa 3w 3t 4 ufawi, afe &

(b)

4 copies of the Order - In - Original, in addition to relevant documents, if any

(m

TRiev & fog emaeT @t 4 whaai

(c)

4 copies of the Application for Revision.

TARIEIUT STaE SRR S & forg Hiumgres eiftfaam, 1962 (gumiwifim) # Puffa v
Siter witg v gvs, wsdtenk fafdy wel & =ifd orfi=r smar @ # %, 200/-(F0g &t 9t wr yar
¥.1000/-(FUY TS §AR ATF )51 W Aren 818 wafa Yiard & qaniore g .9R.6 B
giufagi. afe Yoo, A Tar s @ T dE @ iReik FUY e e a1 S9d sa el al i)
T & w0 H ¥.200/- 3R Il va ara F s g at B9 & = H 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

7g 9. 2 & yfe giua el & sm@mar oy uHEl & W § gfe ®% afed 39 ey
| 3MEd HEYW BT g af & Weew Afuf w1962 @ URT 129 € (1) ¥ e wid

H.u.-3 # drages, F=ia Iag Yoo SR Aar o7 onfta sifevor & wwer Pafifea @
R e T TP ©
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

AP, ol SdIG Yob d dal PR Customs, Excise & Service Tax Appellate Tribunal,
sdiferasifiexo, ufdndt aeta dis West Zonal Bench

O Hiva,agHTal Ha, [de FRYRTTR Ja, | 2 Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
SYIREl, HEHEEIG-380016 Asarwa, Ahmedabad-380 016

Hrarges fuffam, 1962 &t uRT 129 T (6) F dh, Hwrges siftfam, 1962 &t ur
129 T (1) & dfi= orfle & Wiy Pafaf@a goo o 8 wifte-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

it | ST A ¥ wgl (Bl e AUSRI gR1 A T Yob R AT a7
AT AT €8 D IHH Ul g ¥UC I1 IUH HH &l df TP WK IUC.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

()

a@aﬁmﬁamﬁﬁaﬁﬁﬂﬁmmﬁmﬂmmqﬁwmmm
AT AT S P! (A Uld 9@ U 9 U g afeT 0 vuw o ¥ ot T 8§t
dl. Uig §WR JUY

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

fter & wrafd Aea § ogl [pdl VHIYed USRI gRT AAT 74T Yob 3R TS aul
T AT € B IBH UIE aRG w0 A U 8 @) 39 FWR IUC.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

T 3TN & favg Sf®Rr & W= I T Yed & 10 % 3T B W06 Yo 1 Yob Ud 8 faare
HEAETHI0 % 3T FA W, 981 Had ¢S fJarg # 8, srdier v Smem|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Iaa e &t yRT 129 (Q) & srta orfter wiffrevor & 9we SR e 3ided Ua-
(@) P e F R o vafedt B gyra F R o1 BF s vl & Re fve e
3rdier ;- 3ryar
(@) T 9T AT TF FT YATEa & AU IR A & 1Y I9Y U A BT Yeb ot
"oy §F 91T,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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DER-IN-APPEAL

M/s. Graziano Transmissioni India Pvt. Ltd., Plot No. 14, Udyog Kendra, Greater Noida,
Uttar Pradesh - 201304 (hereinafter referred to as ‘the appellant’) has filed the present
appeal against the Order-In-Original No. 153/ADC/VM/0&A/2023-24 dated 05.10.2023
(hereinafter referred to as ‘the impugned order’) passed by the Additional Commissioner of

Customs, Ahmedabad (hereinafter referred to as ‘the adjudicating authority’).

2. Facts of the case, in brief, are that the appellant had imported various parts for use in
automobile industry. The appellant had paid Customs duty by debit through MEIS scrips
(Merchandise Exports from India Scheme). Itis the stand of the appellant that while debiting
Basic Customs duty, the Cesses viz. Education Cess and Secondary & Higher Education Cess
(‘S&HE Cess’ for short), had also been automatically debited from scrips. Whereas, the
payment of the said Cesses was not eligible as debit through MEIS scrip.

3. The Customs Premises Based Audit (PBA) of records of the appellant for the FY 2017-
18,2018-19 and 2019-20 was conducted during the period of 01.03.2021 to 05.03.2021 by
officers of Customs Audit Commissionerate, New Delhi. During the said Audit, it was
observed that the appellant had wrongly availed benefit of Sr. No. 530A of Notification No.
50/2017-Cus dated 30.06.2017, as amended by Notification No. 06/2018-Cus dated
02.02.2018. As per Notification No. 24/2015-Cus dated 08.04.2015 (as amended) in respect
of the MEIS Scheme, the duty credit scrip can be used for payment of Basic Customs Duty and
Additional Customs Duty; however, the MEIS scrip cannot be used for payment of Education
Cess, S&HE Cess (leviable prior to 02.02.2018) and Social Welfare Surcharge (leviable w.e.f.
02.02.2018). Consequently, a Show Cause Notice F.No. VIII/10-68/Graziano/ 0&A/HQ/
2021-22 dated 30.12.2022 was issued to the appellant proposing to demand Education Cess
and S&HE Cess totally amounting to Rs.6,192 /- with interest and penalties as well as for

holding the imported goods liable for confiscation.

4. The aforesaid Show Cause Notice has been adjudicated vide the impugned order. The
adjudicating authority has confirmed the entire demand of Education Cess and S&HE Cess
with interest under the provisions of Section 28(4) and Section 28AA of the Customs Act,
1962. He ordered to confiscate the imported goods valued at Rs.25,45,030/- and gave an
option to pay fine of Rs.50,000/- in lieu of confiscation. He also imposed a penalty of
Rs.6,192/- under Section 114A and a penalty of Rs.10,000/- under Section 114AA ibid on the
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5 Being aggrieved against the impugned order, M/s. Graziano Transmissioni India Pvt.

Ltd. has filed the present appeal mainly on the following grounds.

Grounds of Appeal (gist)
is not sustainable in abse llen ills of Ent
6. The appellant submitted an order of self-assessment is nonetheless an assessment

order passed under the Customs Act, and obviously, it would be appealable by any person
aggrieved thereby. Since Revenue has not preferred any appeal before Commissioner
(Appeals) challenging the order of assessment of BoEs and after lapsing of time limit for filing
of such appeal, the order of assessment of bill of entry has attained finality. Thus, order of
assessment of Bill of Entry cannot be reopened by issuance of SCN under Section 28 of the
Customs Act, 1962.

M ips hav t intenti ilized for nt of ellan

7. The Impugned Order alleges that Appellant intentionally utilised MEIS scrips for
payment of Cesses, which is in violation of Para 3.02 of the Foreign Trade Policy 2015-2020
('FTP"). ICEGATE portal automatically debited the Cesses against MEIS scrip balance leaving
no option with the Appellant to undo such automatic adjustments and pay the Cesses in cash.
Therefore, Appellant is being compelled to do impossible i.e., to stop automatic debit of
Cesses from MEIS scrip balance in the ICEGATE portal, which is controlled and managed by

the Revenue.

No lo - Revenue Neutral situation

8. In the instant case, Cesses were paid from MEIS balance in lieu of cash on account of
technical glitches in the ICEGATE portal. Even if it is assumed that there was no technical

glitch, the entire transaction is revenue neutral.

CBIC circular directi ncerned not t i e on the ransacti

9. Additionally, CBIC dealt with the issue wherein ICEGATE portal automatically debited
the amount of Social Welfare Surcharge ('SWS") from the scrips balance in the portal vide
Circular No. 02/2020-Customs dated 10.01.2020. In this regard, the CBIC directed the
concerned officers not to disturb the past transaction wherein the amount was automatically
debited in the ICEGATE portal. Basis the above, the Appellant submits that the aforesaid
position shall equally apply to the case of the Appellant as well and the past transactions
wherein MEIS scrips were automatically debited. From the above discussion, the appellant
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submitted that impugned order has erred in confirming the demand of Cesses in direct
contrast to the directions by CBIC circular and so, such demand of Cesses is liable to be set-

aside.

su ided in lan a

10.  Appellant further submitted that from the very same Customs Audit undertaken on
the premises of the Appellant, a Show Cause Notices were issued for imports made from New
Customs House, Delhi and ICD Tughlakabad. Vide an Order-in-Original dated 07.03.2023, the
demand of Cess was dropped by the Principal Commissioner, New Customs House, Delhi.
Copy of Order-in-Original No. 65/2022-23/Simmi Jain/Principal Commissioner dated
07.03.2023 enclosed by the appellant.

11.  Thus, the appellant submitted that the issue is no longer res-integra and the

impugned order is liable to be set-aside.

in ati he i is not e

12.  The Impugned Order has confirmed confiscation of imported goods under Section
111(m) and 111(o) of the Customs Act. As the BoEs were finally assessed, imported goods
were cleared for home consumption, and hence are not available for confiscation. It is trite
law that where the goods have already been cleared, an order for confiscation of goods is not

sustainable.

13.  Even otherwise, only “imported goods” can be confiscated under Section 111 of the
Customs Act. Section 2(25) of the Customs Act defines "imported goods" means any goods
brought into India from a place outside India but does not include goods which have been

cleared for home consumption.

14.  In the case of Bussa Overseas & Properties v. ACC, Bombay [2004 (163) ELT 304
(Bom.)], Bombay High Court held that once the goods are cleared for home consumption,
they cease to be imported goods as defined in Section 2(25) of the Customs Act and
consequently are not liable to confiscation under Section 111 of the Act. This case has been

maintained by the Supreme Court reported at [2004 (163) ELT A160 (SC)].

15.  The expression 'suppression of facts' has been analysed by the Apex Court in the

following key judicial precedents:

» Padmini Products v. CCE, 1989 (43) ELT 195 (SC)
» Pushpam Pharmaceuticals Company v. CCE, 1995 (78) ELT 401 (SC)
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» Anand Nishikawa Company Limited v. CCE, 2005 (188) ELT 149 (SC)
» Pahwa Chemicals Limited v. CCE, 2005 (189) ELT 257 (SC)

The following ratio emerges from the above quoted judicial precedents regarding invocation

of extended period of limitation:

o The expression 'suppression of fact' does not mean any omission. The ingredients
mentioned under the statutory provision postulate a positive act;

e Theact must be deliberate to escape from payment of duty. It has to be proved on the
basis of strong evidence that the assessee indeed tried to evade payment of duty; and

e Mere failure or negligence would not attract invocation of extended period limitation.

From the above, the expression 'suppression of facts' does not merely refer to a situation of
non-provision of details; instead, the term refers to a positive wilful act to achieve a ploy. The

resultant effect of ploy must be to escape the payment of customs duty with guile.

16.  Inthe case of Tamil Nadu Housing Board v. CCE, 1994 (74) ELT 9 (SC), the Apex Court
observed that intent to evade payment of duty is inherent in collusion and wilful

misstatement of facts.

17.  The appellant further contended that as duty is not recoverable, no interest is

chargeable and no penalty is imposable.

In the Additional Submissions dated 07.08.2025, the appellant has mentioned as under:

FAVORABLE APPELLATE ORDER IN APPELLANT’S OWN CASE ON IDENTICAL ISSUE

18.  Appellant respectfully submits that in respect of same issue and identical sets of facts,
the Hon’ble Principal Commissioner of Customs, Air Cargo Complex (Import), New Delhi, has
passed a favourable Order-in-Original No. 65/2022-23/Simmi Jain/Principal Commissioner
bearing DIN 20230374NF0000722299 dated 07.03.2023, in Appellant’s own case, whereby

entire demand relating to impugned issue was dropped.

19.  The Hon’ble Principal Commissioner of Customs (Delhi), after considering the facts
and relevant documents, held that the demand raised was not sustainable and accordingly,
set aside demand on impugned issue in entirety. Operative portion of Order passed by
Principal Commissioner of Customs (Delhi) has been presented by the appellant for ready

reference:

“14.4 In light of above, I hold that the Education Cess and Secondary and Higher
Education Cess amounting to Rs. 24,18,566/- (Rs. 5,24,904/- + Rs. 18,93,662/-)
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debited under MEIS/SEIS Scrips on imported goods vide Bills of Entry as
mentioned in Show Cause Notices is not liable to be recovered in Cash. 1

accordingly set aside the demand of duty on this account.”

20.  Since the matter involved is identical and the Appellant has already obtained relief on
same issue, the Appellant prayed that said Order passed by Principal Commissioner of

Customs, New Delhi, be considered while deciding present appeal.

Admissi al:

21.  Inthe Appeal Memorandum filed with this office, the Date of communication of the
impugned order dated 05.10.2023 has been shown as “13.10.2023". Whereas, the present
appeal has been filed on 04.12.2023. Thus, the appeal has been filed within normal period
of 60 days from the date of receipt of impugned order, as stipulated under Section 128(1) of
the Customs Act, 1962. Further, the appellant has submitted a copy of the T.R.6 Challan No.
1722, Bank Sr.No. 10924 dated 22.02.2023 towards payment of entire Cess of Rs.6,192/-
with Interest of Rs.4,732/-, totalling to Rs.10,924/-. Asthe appeal has been filed within time-
limit and the requirement of pre-deposit as prescribed under Section 129E of the Customs

Act, 1962 has been satisfied, it has been admitted and being taken up for disposal on merits.

Personal Hearing:
22. Opportunities for Personal Hearing through video conference were granted to the

appellant on 07.05.2025, 17.06.2025 and 08.08.2025. Vide email dated 08.08.2025, the
appellant has submitted that at the scheduled time for hearing, they experienced network
issues due to which they could not join the hearing. The appellant sought another date of
hearing. So, in order to follow the principles of natural justice, another Personal Hearing was
fixed on 15.10.2025, which was attended by Shri. Ajay Kumar Pandey, Authorised Signatory

of the appellant. He reiterated the written submissions made at the time of filing of appeal.

Findings:

23. I have carefully gone through the facts of the case and written as well as oral
submissions made by or on behalf of the appellant M/s. Graziano Transmissioni India Pvt.
Ltd. The issue, which is to be decided in the present appeal, is whether demand of ‘Education
Cess’ and ‘Secondary & Higher Education Cess’ totally amounting to Rs.6,192/-, which was
already debited in MEIS scrips, is sustainable by invoking extended period of limitation

under the provisions of Section 28(4) of the Customs Act, 1962 or not.
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24, One set of the appeal memorandum has been sent to the adjudicating authority vide
this office letter F.No. S/49-374/CUS/AHD/2023-24/3512 dated 16.02.2024 for comments

on this appeal. However, no reply thereof has been received. So, I proceed to the decide the

appeal on the basis of documents submitted by the appellant.

25 The appellant has raised first contention to the effect that demand is not sustainable
in absence of challenge to Bills of Entry. The issue arises for consideration is that whether
demand of duty under Section 28 can be raised without filing of appeal by Customs
Department against assessment of Bill of Entry. In my view, the answer is ‘Yes’. In this
regard, I reply upon the Judgment dated 20.02.2006 of Hon’ble Madras High Court in the case
of VENUS ENTERPRISES Vs. COMMISSIONER OF CUSTOMS, CHENNAI reported as 2006
(199) E.L.T. 405 (Mad.). The first question of law involved in that case was as under:

‘(1)  Whether the Tribunal was right in holding that the order of assessment on which
no Appeal was preferred, can be reopened by issue of a fresh Show Cause Notice under
Section 28A of the Customs Act, in the light of the Apex Court’s decision reported in 2004
(172) E.L.T. 145 (S.C.) in the case of Priya Blue Industries Ltd. v. CC ?”

The Hon'ble High Court has answered the said Question as under:

“6. With regard to question No. 1, the law is well settled that a show cause notice
under the provisions of Section 28 of the Act for payment of customs duties not levied or
short-levied or erroneously refunded can be issued only subsequent to the clearance of
the goods under Section 47 of the Act vide Union of India v. Jain Shudh Vanaspati Ltd.
[1996 (86) E.L.T. 460 (S.C.)]. Therefore, as rightly held by the Tribunal, if the contention
of the appellant’s counsel that when the goods were already cleared, no demand notice
can be issued under Section 28 of the Act is accepted, we will be rendering the words
“where any duty has been short-levied” as found in Section 28(1) of the Act as
unworkable and redundant, inasmuch as the jurisdiction of the authorities to issue
notice under Section 28 of the Act with respect to the duty, which has been short-levied,
would arise only in the case where the goods were already cleared. In view of the clear
finding with regard to the mis-declaration and suppression of value, which led to the
under-valuation and proposed short-levy of duty, we do not see any lack of jurisdiction
on the part of the adjudicating authority to issue notice under Section 28(1) of the Act.”

26. Similarly, in the case of GANESH INTERNATIONAL Vs. COMMISSIONER OF
CUSTOMS, MUMBALI, reported as 2012 (278) E.L.T. 72 (Tri.-Bom) [09-06-2011], the issue

“(i)” before Hon’ble Tribunal was as under: L/
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“ti) Whether, in respect of the imported goods which were assessed to duty under
Section 17 of the Customs Act and cleared on payment of such duty under Section 47 of
the Act, any amount of duty short-levied can be demanded subsequently under Section
28 of the Act without recourse to revision of assessment by the procedure laid down
under Section 129D of the Act;”

On the above-mentioned issue, the CESTAT, Mumbai, has held as under:

“9.11 The issue in hand is squarely covered in favour of the Revenue by the Hon'ble
Supreme Court’s ruling in Jain Shudh Vanaspati case and the Hon'ble High Court’s
decision in Venus Enterprises case. Issue No. (i) thus stands answered in the affirmative
in favour of the Revenue.”

27. In view of the above-mentioned judicial pronouncements, I am of the view that
demand of duty not paid or short-paid can be raised under Section 28 without reviewing
assessment and filing appeal against Bill of Entry by Customs Department under the

provisions of Section 129D of the Customs Act, 1962.

Findings on merits

28. As regards merits of the case, I find that Notification No. 24/2015-Cus dated
08.04.2015 (as amended) grants exemption from Basic Customs Duty and Additional
Customs Duty when the goods were imported against a duty credit scrip issued by the
Regional Authority under the MEIS scheme. So, payment of Education Cess and S&HE Cess
could not be made through MEIS scrips. However, after going through submissions of the
appellant and Circular No. 2/2020-Customs dated 10.01.2020 issued by CBIC, it emerges
that at the time of import, the Customs EDI System allow debit of Education Cess, S&HE Cess
and Social Welfare Surcharge (‘SWS’) in MEIS scrips. So, it has been mentioned in the said
Circular that Directorate General of Systems has been requested to make the relevant System

level changes in this regard. It has been further mentioned in the said Circular as under:

“10. It is further noted that as per past practice, SWS is being allowed to be
debited in the duty credit scrips along with Basic Customs Duty and Additional
Duties of Customs. However, keeping in view the position explained hereinabove,
it emerges that SWS cannot be debited through duty credit scrips and therefore
has to be paid by the importer in cash. Directorate General of Systems has been
requested to make the relevant System level changes in this regard.

11. With regard to the past cases of debits of SWS already made in duty credit
scrips, it has been decided by the Board that for ensuring ease of doing business,

X/ Page 10 of 16




F.No. 5/49-374/CUS/AHD/23-24

such past cases should not be disturbed and the payments made through debit in
duty credit scrips may be accepted as revenue duly collected and recoveries in
cash not be insisted for these cases.”

In view of the above, it is clear that the CBIC has instructed to not disturb the past
transactions in which Social Welfare Surcharge (‘SWS’) had already been debited in duty
credit scrips; and recovery in cash should not be insisted in such past transactions. In this
regard, the adjudicating authority has observed that the Circular No. 02/2020 dated
10.01.2020 accepts payments made by debiting from MEIS scrip for Social Welfare
Surcharge (SWS) only and not for payment of Education Cess / Higher Education Cess.
Therefore, he has confirmed the demand of Cess. I have gone through the said Circular, In
the said Circular, there is clarification about Social Welfare Surcharge debited from MEIS
scrips; however, there is no explicit clarification about Education Cess and S&HE Cess. In
this regard, | am of the view that the Board’s clarification should be read by its spirit. At the
time of issuance of the said Circular, SWS was leviable, but Education Cess and S&HE were
not leviable. With effect from 02.02.2018, Social Welfare Surcharge was leviable in place of
Education Cess and S&HE Cess. Therefore, there should not be any reason to allow payment
of SWS from MEIS scrips and not allow the payment of Education Cess and S&HE Cess for the
period prior to issuance of Circular No. 02/2020-Cus dated 10.01.2020. In the present case,
the imports were made during the period of February 2018 to November 2019 and
therefore, payment of Education Cess and S&HE Cess automatically debited from MEIS scrips
should be accepted.

29. Further, | find that on the basis of the same Premises Based Audit Report in respect
of the same importer/appellant, following Show Cause Notices have been issued in respect

of imports made through Air Cargo, New Delhi and ICD-Tughlakabad:

Sr. | Show Cause Notice No. & Date | Port Demand in respect
No. of wrong
utilization of MEIS

1 97/2021-22 dated 02.09.2021 Air Cargo, New Delhi Rs.5,24,904/-

2 VIII/ICD/TKD Gr-5/ Graziano | ICD TKD Rs.18,93,662/-
Trans/2195/2021 dated
28.12.2021

30. The above-mentioned two Show Cause Notices have been adjudicated by the

Principal Commissioner of Customs (Import), Air Cargo Complex, New Delhi, vide Order-In-
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Original No. 65/2022-23/Simmi Jain/Principal Commissioner dated 07.03.2023. Vide the
said 0.1.0., the Principal Commissioner has set aside the demand of Education Cess and S&HE

Cess on the same issue and in respect of the same appellant.

31. The Principal Commissioner Customs (Import), Air Cargo Complex, New Delhi, has
relied upon the Order dated 06.08.2021 of Hon’ble High Court of Madras in the case of KTV
HEALTH FOOD PVT. LTD. Versus COMMR. OF CUS. (PREVENTIVE), TIRUCHIRAPALLI [2022
(381) E.L.T. 66 (Mad.)]. Gist of the'same is as under:

“25. When that being the statutory declaration made by the Act of Parliament i.e., the
Finance Act, 2004 and 2007, we cannot have any different view to state that there were
different components. What is the duty to be imposed on the imported goods first be
calculated and accordingly, 2% of education cess and 1% of secondary and higher
education cess shall be levied and imposed. Hence, when the importer pay the duty, he
shall also pay the cess which become part and parcel of the duty of customs. That is the
reason why the total amount of Rs. 22,88,86,212/- were paid by the petitioner as duty
of customs as well as education cess through the scrips of MEIS. Having accepted the
same, though subsequently, in view of the notifications, if the Customs Department come
forward to take a stand that the mode of payment of the education cess even though
being part of the customs duty, shall not be on the same line by using the scrip, such kind
of payment can be insisted upon, provided only in future cases and not in the cases where
it has already been paid and where the goods have been cleared. This was exactly been
made in execution by Circular No. 2/2020, dated 10-1-2020.

26. When such a circular was issued by the Customs Department and the same having
been implemented in respect of various people like the petitioner, the benefit of the said
circular cannot be denied to the petitioner on the alleged reason that, the education cess
or the higher and secondary education cess being a different component cannot be
treated as customs duty or additional customs duty and therefore, the benefit conferred
under Clause 11 of the said circular cannot be made available to the petitioner. The said
view taken by the respondent/Customs Department, in the considered opinion of this
Court, in view of the aforestated legal position, is untenable and unacceptable.

27. The quoting of the Hon'ble Supreme Court judgment in Unicorn Industries case is
a wrong fitment of the citation, as the issue decided in the said case, in fact the principle
enunciated in that case if it is culled out, certainly would support the case of the
petitioner and not the respondent. Therefore, this Court has no hesitation to state that,
the reasons stated in the impugned order rejecting to give the benefit under Circular No.
2/2020 is not supported by any legal basis. Therefore, the said reasons are
unsustainable and therefore, based on such reason, since the rejection has been made
through the impugned order, it is also equally unsustainable. Hence, it is liable to be
interfered with.
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28. In view of the aforesaid discussions, this Court is inclined to pass the following
orders:

“The impugned order is hereby quashed. As a sequel, there shall be a direction to
the respondent to give the benefit of Clause 11 of Circular No. 2/2020, dated 10-
1-2020 to the petitioner.””

In view of the above position of law, the Order of Hon'ble High Court of Madras in the case of
KTV HEALTH FOOD PVT. LTD. (supra) is required to be followed. Further, I have no reason
to take different view than the view taken by the Principal Commissioner Customs (Import),
Air Cargo Complex, New Delhi, who has dropped the demand on similar issue in respect of

imports made through Air Cargo, New Delhi and ICD-Tughlakabad by the same appellant as

mentioned hereinabove.

32, I find that the extended period of limitation under the provisions of Section 28(4)
has been invoked in this case on the ground that the importer was aware that debiting of
Cesses through MEIS/SEIS Scrip was not correct, but with sole intention to evade payment
of Customs duty/Cesses on account of suppression they have deliberately done so. Further,
it has been alleged that the importer had never informed the Department that they had
wrongfully paid the Cesses by debiting MEIS/SEIS scrips. I find that these allegations
regarding invocation of extended period of limitation are not sustainable. As the Bills of
Entry have been filed in Customs EDI System, the payment of Cesses through MEIS scrips
must have been reflected in the EDI System and there is no provision under which the
importer was required to separately inform the Customs Department about payment of
Cesses through MEIS scrips. ‘Out of Charge’ order can only be given after payment of
duty/cess, wherever applicable. So, at the time of ‘Out of Charge’, the Customs Department

must be aware about payment of Cesses through MEIS scrips.

33. For issuing SCN under Section 28(4) of the Customs Act, 1962, there should be
“collusion” or “wilful mis-statement” or “suppression facts” on part of the appellant. The

resent case is di ly wrong payment o e MEI ip. There is no
allegation regarding collusion or mis-declaration of description, quantity, value and any
other particulars of goods declared in the Bills of Entry. Under this situation, I am of the view
that the case laws regarding limitation relied upon bsr the appellant are squarely applicable
to the present case and therefore, extended period of 5 years for issuance of SCN under the

provisions of Section 28(4) cannot be invoked in this case.
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34. In the present case, the proper officer could have dis-allowed payment of Education
Cess and S&HE Cess through MEIS scrips before clearance of goods by re-assessment under
Section 17(4) of the Customs Act, 1962. If the re-assessment was not done due to any reason,
the Customs Department could have issued a Show Cause Notice within normal period of
limitation of two years under the provisions of Section 28(1) of the Customs Act, 1962. But,
merely for the reason that the normal period of two years had been passed when the short-
payment was detected, it is not proper to allege deliberate suppression of facts on part of the

appellant just to cover the extended period of limitation.

35. On the issue of limitation, I rely upon the following Circular and Case laws:

» CircularNo.1053/2/2017 - CX, dated 10.03.2017 issued by the C.B.LC. on the subject,
“Master Circular on Show Cause Notice, Adjudication and Recovery - Regarding.” (Para
3.1 to Para 3.6)

Cosmic Dye chemical v. Collector of Cen. Excise, Bombay [1995 (75) E.L.T. 721 (S.C.)],
» Pushpam Pharmaceuticals Company Vs. Collector of C.Ex., Bombay [1995 (78) ELT
401 (SC)]

Collector of Central Excise Vs. Chemphar Drugs & Liniments [1989 (40) ELT 276

(SC)].
Padmini Products Vs. Collector of C.Ex. [1989 (43) ELT 195 (5C)]

v

Y

v

36.. I also rely upon Order of the jurisdictional CESTAT, Ahmedabad, in the case of
Hindustan Unilever Ltd. Vs. Commissioner of Customs, Mundra [(2023) 12 Centax 171

(Tri-Ahmd)], wherein it has been observed and held as follows (underline supplied):

“4.4 We also find that no conduct or intent of the Appellant is found to be malafide as
they submitted all the information and also the information required during assessment.
Hence the demand raised for the period 26-11-2013 to 4-8-2015 covered under 106 Bill
of Entry out of 886 are barred by limitation and considered to be assessed finally. The
goods were not found to be different than declared and the value was based on transfer
pricing and hence provisions of Section 111 (m) is also not applicable. The remaining
BEs were cleared by the customs after verification and scrutiny of goods and import

documents and hence the same also do not come under the purview of Section 111 (m).”
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Against the above-mentioned Final Order in the case of Hindustan Unilever Ltd. (supra), the
Commissioner of Customs, Mundra, had filed a Civil Appeal Diary No. 32747 of 2023. Vide
Order 22.09.2023, reported as Commissioner of Customs, Mundra Vs. Hindustan Unilever
Ltd. [(2023) 12 Centax 172 (SC)], the Hon'ble Supreme Court has dismissed the said Civil
Appeal by observing that they are not inclined to interfere with the judgment and order

impugned in that appeal.

37. [ also rely upon the Final Order No. 50027-50031 of 2023 dated 13.01.2023 in
Appeal No. C/52239/2021 and others, passed by Hon’ble CESTAT, New Delhi, in the case of
Midas Fertchem Impex Pvt. Ltd. Vs. Principal Commissioner of Customs, ACC (Import),
New Delhi, which has been reported as (2023) 4 Centax 73 (Tri.-Del). In the said case, it
has been held that any wrong classification or claim of an ineligible notification or wrong self-
assessment of duty by an importer will not amount to mis-statement or suppression (Para 50

of the Order refers).

38. In the present case there is no allegation that any of the information submitted by
the appellant was false, fabricated or mis-leading. Therefore, I am of the considered view
that the charge regarding suppression on part of the appellant is not sustainable and
extended period of limitation under Section 28(4) of the Customs Act, 1962, is not invokable

in the present case.

39. Further, [ find that the Bills of Entry in this case have been filed during the month of
January-2018; whereas, the Show Cause Notice has been issued on 30.12.2022. Therefore,
the entire demand has been issued beyond the normal period of limitation of two years, as
prescribed under Section 28(1) and thus it is time-barred, as rightly contended by the

importer.

40, In view of the above discussion, the demand of Education Cess and S&HE Cess raised
by the impugned order is not sustainable on merits as well as limitation and so, it is required
to be dropped. When demand of Education Cess and S&HE Cess itself is not sustainable, the
order regarding levy of interest, imposition of penalties and redemption fine is also not

sustainable.

41. [n view of the above facts and findings, | am of the view that the impugned order

passed by the ‘édjudicating authority is required to be set aside. Accordingly, | pass the

following arder;
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Order

I set aside the Order-In-Original No. 153/ADC/VM/0&A/2023-24 dated 05.10.2023

passed by the Additional Commissioner of Customs, Ahmedabad, and allow the appeal filed

by M/s. Graziano Transmissioni India Pvt. Ltd. with consequential relief, if any, in accordance

F.No.S/49-374/CUS/AHD/2023-24
E-mail ion 1 e Customs 962

To

M/s. Graziano Transmissioni India Pvt. Ltd.
Plot No. 14, Udyog Kendra, Greater Noida,
Uttar Pradesh - 201304.

(email: ajay.pandey@dana.com )

Copy to:

L

Commissioner (Appeals),
Customs, Ahmedabad

Date: 27.10.2025

1 The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoahm-guj@nic.in )

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Additional Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-adj@gov.in )

4, The Deputy/Assistant Commissioner of Customs, ICD-Khodiyar.

(email: icdkhd-ahd@gov.in )
5. Guard File.
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