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ORDER-IN-APPEAL

1. M/s. HCP Plastene Bulkpack Ltd., Plot No. 485, Santej-Vadsar Road, At p.O. Santej,

Taluka Kalol, Dist. Gandhinagar - 382721 (hereinafter referred as .the appellant' or ,the

importer') has filed the present appeal under Section 128 of the Customs Act, 1962,

against Order-in-Original No. 04/ADC/AB/Hazira (ImportU2024-25 dated O4.O1.2OZs

(hereinafter referred to as 'the impugned order), passed by the Additional commissioner

of customs, Hazira Port, Surat (hereinafter referred to as the 'adjudicating authority').

2. Facts of the case, in brief, are that the appellant is engaged in manufacture of poly-

Propylene Woven Fabrics, P.P. Bags/Sacks, etc. For manufacture of such products, the

appellant was importing Poly-Propylene Granules by availing exemption from IGST

against Advance Authorisation. on the basis of an Analytic Report issued by Directorate

General of Analytics and Risk Management, it appeared that some importers have

wrongly availed exemption from IGST on the basis of Advance Authorization issued for

availing benefit of Notification No. 211201S-customs dated 01.04.2015, which does not

grant exemption from IGST. The said Notification is applicable for import of goods for

use in manufacture of final products, which are to be sold as deemed export whereas,

Notification No. 18/2015-customs was applicable lor physical exports and the said

Notification was granting exemption from IGST, subject to conditions mentioned therein.

3. During the investigation conducted by SIIB wing of Customs, Surat, it was

observed, inter alia, that the appellant was holding Advance Authorisation meant for

import of inputs under Notification No. 21l2015-cus and thus, wrongly availed benefit of

exemption from payment of IGST. Particulars of such imports are as follows:

Table-1

Description of goods: P.p. Granules, CTH: 3902

Advance Authorisation License No. 081 1 000651 dated 15.02.2021

Bills of Ent ')

7652690 dated

26.02.2022

Total

:i

tr

Item No.

in BoE

Qty.

imported

(MT)

Assessable

Value (Rs.)

IGST payable,

but not paid

(Rs.)

1 150.5 1,49,48,934 29,12,800

1 97,83,103 19,06,238

2,47,32,037

V Page 4 of 29
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Bill of Entry No. &

Date ('impugned

9407335 dated

04.07.2022

88

48,19,038
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4. During the investigation, Statements of various persons have been recorded under

the provisions of Section'108 of the Customs Act, 1952. On completion of investigation,

a Show Cause Notice bearing F.No. CH/Hazira/AR-04/HCP/2023-24 dated 10.01.2024 has

been issued to the appellant. The said SCN has been adjudicated vide the impugned

Order-in-Original No.04/ADC/AB/Hazira (Import)/2024-25 dated 04.01.2025.

5. The adjudicating authority observed, inter alia, that the Advance License was

issued for importation of goods under Notification No. 21l2015-Cus dated 01.04.201 5 and

so, the importer was bound to abide by the conditions laid down in the said Notification;

that by availing IGST exemption under Notification No. 18/2015-Cus dated 01'04.2015

simultaneously, for which they were not authorised, they have breached settled laws. He

further observed that the importer was deliberately and wilfully indulged in mis-

statement and suppression of fact by mentioning incorrect Notification No. 18/2015

whereas, the Advance Authorization was issued for availment of duty benefit under

Notification No. 2112015. That therefore, extended period of demand of duty under

Section 28(4) is attracted and penalties are imposable in the present case. The

adjudicating authority has passed the impugned order to the following effect:

/ Confirmed demand of IGST of Rs.48,19,038/- under Section 28(8) read with

Section 28(4) along with applicable interest under Section 28AA of the Customs

Act, 1962. The IGST of Rs.48,19,037/- already paid by the importer appropriated

against the demand confirmed.

/ Held that goods imported vide impugned Bills of Entry having assessable value of

Rs.2,47,32,037/- are liable for confiscation under Section 111(o), however, gave

an option to redeem the goods on payment of Fine of Rs.30,00,000/- under the

provisions of Section 125.

/ Imposed a penalty of Rs. 48,19,038/- plus penalty equal to interest on the

appellant under Section 1 14A of the Customs Act, 1962.

Imposed a penalty of Rs.25,00,000/- on the appellant under Section 114AA of the

Customs Act, 1962.

4

{
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6. Being aggrieved, the appellant has filed the present appeal, mainly, on the

f ollowing GROUNDS OF APPEAL (Sist).

FTP p rqyqio ry rpe cif i c g !!yjrovide for benefit of IGST in case of deemed exports:

7. The Appellant submits that Paragraph 4.14 of the FTp explicitly provides for IGST

exemption on imports under Advance Authorisation for both physical exports and

domestic supplies (deemed exports). It is a settled principle that Customs notifications

cannot be interpreted in a manner that negates the substantive benefits promised under

the FTP. Reliance is placed on the Mumbai CESTAT's decision in in the case ol M/s

Goldfinch Hotels Pvt. Ltd. & Prakash K. Shetty v. Commbsioner of Customs (ACC and

Exports), Mumbail2ol5 (6) TMI 185 - cEsrAT Mumbail which was upheld by the Hon,ble

Bombay High Court [2012 (2) TMI 296 - BOMBAY HIGH COURTJwherein it was observed

by the Hon'ble cEsrAT that if the central Government, in its wisdom, introduces a

beneficial scheme or provision under the FTDR Act, the benefit of such legislation is to be

made available by another department of the central Governm€nt, namely the customs

Department, for which purpose Notifications and circulars are issued under the customs

Act, 1962. such Notifications and circulars cannot be interpreted in a manner that

negates the benefit otherwise available under the FTp and the Handbook of procedures.

Ld. Additional Commissioner in the impugned order has wron ly interpreted the

provisions of NN 18/201 5:

8. The Appellant argued that the Adjudicating Authority erred in holding that

Notif ication No. 18/201 5-cus applies only to physical exports. proviso 2 of serial No. (viii)

of the said notification expressly mentions that export obligations can be fulfilled through

domestic supplies to other Advance Authorisation holders. If the notification was limited

to physical exports, there would be no reason to include provisions for domestic supplies.

Ambiguity in NN 21120151 hould not result in the denial of IGST exemption:

9. The Appellant stated that while the preamble of Notification No. 21l2015 appears

to cover their transactions, certain conditions within the notification created ambiguity.

In cases of ambiguity in beneficial or promotional exemptions, a liberal interpretation

favoring the assessee should be adopted. That there was no clarity under NN 2112015

on whether the Appellant's transaction is covered or not. This lack of clarity persisted

until the issuance of policy circular No.0l/2024, which explicitly clarified that NN 21lzo1s

Z

i 4
5l
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includes the fulfilment of export obligations through deemed exports under para 7.02(a)

of the FTP.

IGST demand is unsustainab le on the ground of revenue neutrality:

10. The Appellant emphasizes that the entire demand is revenue-neutral. That any

IGST paid on imports is immediately available to the Appellant as Input Tax Credit (ITC)

under the CGST Act. Consequently, there is no net loss to the exchequer and no financial

incentive for the Appellant to evade duty. The Appellant cited the case of Himadri

Speciality Chemical Ltd. v. Principal Commissioner of Customs, Visakhapatnam 12024 (19)

Centax (Tri.-Hyd.)l where the CESTAT set aside similar demands on the grounds of

revenue neutrality and lack of mala fide intent. The appellant cited many other Orders of

higher forums in which it has been held that the demand is not sustainable in a revenue

neutral situation.

Where the demand raised by the levenuq rs equal to the credit available to the Assessee

then the demand is not maintainable

11. The Appellant further submitted that it has been consistently held by various

courts that where the demand raised by the Revenue is equal to the Credit / ITC available

to the assessee, such demand is not maintainable. The Appellant stated that in the

present cas.e, the IGST payable on imports is available as ITC to the Appellant, which the

Appellant has duly availed. Therefore, on this basis as well, the demand is not

maintainable. In this regard, reliance is placed on the following judgments:

" CCE Vs. Narayan Polyplast [2005 (179) ELT 20 (SC)J

'. CCE Vs. Narmada Chematur [2005 (17q ELf 276 (SC)J

> CCE Vs. Coca-Cola India [2007 (213) ELT 490 (SC)J

Mere clerical error in mentioninq the wronq NN 2112015 in the advance authorization

cense should not lead to the denial of the substantial benefitti

12. The appellant placed reliance on the following judgements to substantiate that

mere clerical error in mentioning the wrong NN 2112015 in the advance authorization

license should not lead to the denial of the substantial benefit of exemption that is validly

available under the provisions of FTP:

- Supreme Court

P age 7 of 29

12.1 Uday Shankar Triyar vs Ram Kalewar Prasad singh and ors. IMANU/sC 1217312005)



F, No. s/42 3 | o/c U S/4 H o/2o2 4 - 2 5

" f7. ... Procedural defects and irregularities which are curable should not be

allowed to defeat substantive rights or to cause injustice. Procedure, a hand-

maiden to justice, should never be made a tool to deny justice or perpetuate

injustice, by any oppressive or punitive use, ,,."

12.2 Commr. of Cus. & C. Ex. vs J.S. Gupta and Sons [2015 (318) 8.1.T.63 (All.)] -
Allahabad High Court

39, ... In fact, it is now a tite law that the procedural infraction of

notifications/circulars etc. are to be condoned il exports have really taken place

and the law is settled now that substantive benefit cannot be denied for

procedural lapses. ..."

Submission on the Extended Period of Limitation

13.1 The Appellant submits that there is absence of 'suppression' or 'Fraud' in this case

and therefore, the invocation of the extended period of limitation under section 2g(4) is

illegal. The issue is purely one of legal interpretation regarding the applicability of two

competing notif ications.

13.2 That the Appellant maintained a bona fide belief that they were entitled to the

exemption. Mere disagreement with the Department's interpretation does not equate to

"suppression of facts". As established in pushpam pharmaceuticals company v. ccE

Bombay [1995 (78) E.LT 401 (S.C)] suppression requires a "deliberate" act to escape

payment, which is absent here. The appellant also relied upon the case of ccE v.

Chemphar Drugs & Liniments [1989 (40) ELT- 276].

13.3 The Appellant further submitted that, the learned Additional Commissioner in the

impugned order to challenge the bonafide belief of the Appellant had stated that in para

12.8 of the impugned order that had the intention of the Appellant was bonafide, they

would have approached the DGFT for the modification of the license with the

retrospective effect before proceeding to take the benefit of Notification No. 1g/2015-

customs. In this regard, the Appellant submitted that they had in fact approached the

DGFT authorities for modification of the license with retrospective effect by amending

the reference to the notification from NN 21t2O15to NN 18/2015 in the license for availing

the IGST exemption. That however, the DGFT authorities did not accepted the

application, and no amendment to the advance license took place. This demonstrates

6), rilq7

+

'Q+
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A

Page 8 of 29



,d'

F, N o. 5L2-31 0/C U S/AU D/2024 - 2 5

that the Appellant's belief was bona fide and that there was no intent to evade the

payment of IGST.

Impug ned q oods are not liable for confiscation and consequently !q redem tion f ine is

payable:

14.1 The appellant submitted that where the issue involved is of interpretational issue,

the goods are not liable for confiscation and no redemption fine is imposable on the said

goods. In this regard, reliance is placed on the case of John Deere India Private Limited

Versus Commr. Of Cus. (Preventive), Amritsar [2018 (363) E.L.T. 509 (Tri.-Chan.)].

14.2 The appellant further submitted that subject goods which are to be confiscated

are unavailable, as it has already been consumed in manufacturing of the finished goods

that have been sold by the Appellant. The Appellant submitted that if the subject goods

which were imported by the Appellant and are sought to be confiscated by the impugned

order are unavailable, then the same are incapable of confiscation in terms of the decision

of the Hon'ble Tribunal in Shiv Kripa Ispat Pvt. Ltd. v. Commissioner of Central Excise, Nasik

t2009 (235) E.L.T.623 (1.B.)l as was affirmed by the Hon'ble Bombay High Court in [2015

(318) E.L.T. A259 (Bombay Hish Court)I.

14.3 Reliance is also placed by the appellant on the judgment in case of Chinku Exports

v. Commissioner of Customs, catcutta [1999 (112) E.L.T. 400 (Tribunal)] which was

maintained by the Hon'ble Supreme Court in [2005 (184) E'L.T' A36 (Supreme Court)]

wherein it was held that imposition of redemption fine under Section 125 of the Act is

illegal when the goods itself are not available for confiscation'

Submission regarding interest levied under SectioQ 28AA of the Customs Act, 1962:

15.1 The appellant submitted that when the demand of IGST is not maintainable, there

is no liability to pay duty, and so, no interest could be charged from the Appellant. That

the Hon'ble Supreme Court of India in Prathibha Processors vs. llnion of India, [1996 (88)

(S.C.)J, has held that when the principal amount (duty) is not payable due to

rejudice to the above, the Appellant contends that the demand for

ction 28AA of the Customs Act, 1962 is applicable solely to customs duty

Ieviable under Section 1 2 of the Customs Act, 1962 and not to IGST leviable under Section

3(7) of the Customs Tariff Act, 1957. That there are no statu

Page 9 of 29
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there is no occasion or basis to levy any interest either.
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15.3 In view of the above, the appellant submitted that refund of amount of Rs.

6,86,4131- deposited equivalent to interest should be made available along with the

interest.

Submission re q ardin q penq[yj

16.1 The appellant submitted that since the demand itself is not tenable, the question

of levying penalty does not arise. Appellant further submitted that penalty cannot be

imposed in a case pertaining to the interpretation of the law. They relied upon various

case law in this regard.

16.2 The appellant further stated that Section 3(7) of the Customs Tariff Act provides

for the levy of IGST on a like article on its supply in India. Additionally, section 3(12) of
the customs Tariff Act for the period under the dispute borrowed the provisions of the

customs Act and the rules and regulations framed thereunder to the extent it applies to
'duty' or'tax' or'cess'. That for the period under the dispute there was no provision that
borrows 'penalty' provision ustoms Act, 11962 or rovides a separate

substantive provision to levv and collect the same (i.e., penalty). The relevant portion of
section 3(12) of the customs Tariff Act prevailing under the period of dispute is

reproduced below:

"(12) The provisions of the Customs Act, 1962 (52 of e rules and

6
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interest on the IGST component under the customs Act, 1962, for the period under

dispute, and accordingly, no interest can be imposed upon the Appellant. In this regard,

the Appellant refers to the judgment in the case of Mahindra and Mahindra v. union of
India and Others, [2022 (10) TMI 212J, delivered by the Bombay High Court, which

addressed a similar dispute concerning the imposition of interest on various Additional

customs Duties and surcharge collected under the customs Tariff Act for the import of

goods, in the absence of any specific substantive provision. The Hon,ble Bombay High

court set aside the demand for interest and penalty on such levies under the customs

Tariff Act. Against the aforesaid decision, the Revenue filed an slp before the supreme

Court which was also dismissed by holding that no merit was found [special Leave

Petition (Civil) Diary No(s). 18824/2023j. Further, the Hon,ble Supreme Court also

dismissed the review petition filed by the R€venue against the aforementioned order

[Special Leave Petition (Civil) No(s). 16214t20231. Thus, the Appellant stated that the

ruling of Mahindra and Mahindra (supra)is binding.
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regulations made thereunder, including those relating to drawbacks, refunds and

exemption from duties shall, so far as may be, apply to the duty or tax or cess, as

the case may be, chargeable under this section as they apply in relation to the

duties leviable under that Act."

The appellant submitted that on reading of Section 3(12) of the Customs Tariff Act, it is

can be seen that it does not borrow the provision for 'penalty' from the Customs Act,

1962.

16.3 In this regard, among other judicial pronouncements, reliance is placed on the

case of Himadri Speciality Chemical Ltd, v. Principal Commissioner of Customs,

Visakhapatnam [supra)] before the cEsTAT, Hyderabad, wherein in the case having

similar facts, the department contended that the appellant was only entitled to the

exemption of basic customs duty under NN 2112015 as the advance authorization license

is obtained under NN 2112015, and IGST exemption would not be available. However,

Hon'ble CESTAT observed that the case was one of revenue neutrality, as even if IGST

had been paid at the time of import, the appellant would have been entitled to inPut tax

credit. Further, the Tribunal found no malafide intent or suppression of facts by the

appellant. Considering these facts, the Tribunal ruled that the extended period of

limitation under Section 28 of the Customs Act, 1962, was not applicable, as there was no

case of willful suppression or fraud. Consequently, the demand for IGST including penalty

was set aside, and the appeal was allowed with consequential benefits. Relying on the

he Appellant stated that in the present case, penalties should nott

be levia

Addition

17. The

'.ll
$
I

ubmitted Additional Submissions dated 08.12.2025, gist of the

same is as f ollows:

17.1 The provisions under the Customs Tariff Act, 1975 as prevalent when the imports

where done are inadequate regarding the imposition of interest, penalty and redemption

fine (under section 125) on additional duty of integrated tax as levied under Section 3(7)

of the Customs Tariff Act, 1975 levied on imports of goods.

17.2 The Appellant drew attention to the Bombay High Court Ruling in the matter of .,4.

R. Sulphonates Private Limited vs lJnion of India on the demand of interest, penalty and

Page 11 of 29
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redemption fine from the Petitioner in lieu of payment of IGST leviable under section 3(7)

of the customs Tariff Act, 1975 levied on imports of goods. In that case, the demand was

originated on account of non-fulfilment of pre-import condition for imports made against

Advance Authorization. The demand for interest, penalty and redemption fine were

made under the Customs Act, 1962 as in the present case of the Appellant. Thus, the

facts are similar to the above extent in the current matter. Further, the Hon,ble Bombay

High court dropped the demand of interest, penalty and redemption fine and also held

that circular No. 16/2023 -customs dated 7th June 2023 issued by the central Board of

Indirect Tax and customs to the extent it purports to levy interest upon the IGST

payment is bad in law. That the Hon'ble court ordered in favour of the petitioner by

considering varlous judicial precedents and holding that the amended section 3(12) of

the customs Tariff Act, 1975 is prospective in nature and would apply only with effect from

16th August 2024.

17.4 The Appellant further submitted that the issue involved in the present appeal is no

longer res integra and stands decided in favour of the assessee by the order of

Commissioner (Appeals), Customs, Ahmedabad, in the matter of M/s. AWL Agri Business

Limited (formerly known as Adani wilmar Limited) Versus Additional commissioner of

customs, customs House, Mundra Iorder in Appeal No. MUN-cusrM-ooo-App-114-25-

26 dated June 30, 20251. That under the said order, at para 6.2 relying on the ruling of A.

R. sulphonates Private Limited (supra) the demand of interest levied under section 2gAA

and penalty levied under section 1144 of the customs Act, 1962, have been dropped.

18' In view of the above submissions, the appellant requested that by following the

principles of judicial discipline, the impugned order is required to be set aside with

consequential relief.

ADMISSION OF APPEAL

19. one set of the appear memorandum has been forwarded to the adjudicating

authority f or comments vide this off ice letter No. s/49-3 j o/cus/ AHD t2024-25 t363 dated

03'04.2025, but no reply/comments has been received. so,I proceed to decide the appeal

on the basis of documents submitted by the appellant.

20. Along with the appeal memorandum, the appelant had submitted copies of E-

Payment Transaction Receipts showing challan No. 2043709012 dated 1g.04.2023 for R s.

21,13,8341- for BoE No. 9407335 dated 04.07.2022 and
n-
6-

F. :)

a d
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18.04.2023 for Rs.33,96,616/- for BoE No.7652690 dated 26.02.2022 towards payment of

duty (with interest), as re-assessed by Customs Department. So, further pre-deposit

under the provisions of Section 129E of the Customs Act, 1962, does not require.

22. In view of the above position, the appeal has been admitted and being taken up

for disposal on merits.

PERSONAL HEARING

23. Personal Hearing in respect of the appeal was held on 1'1.12.2025, which has been

attended by Mr. Vaibhav Jajoo, Advocate, on behal{ of the appellant. He reiterated the

submissions made at the time of filing of appeal. He also submitted Additional

Submissions dated 08.12.2025, which have been mentioned hereinabove.

FINDINGS

24. I have carefully gone through the written as well as oral submissions made by or

on behalf of the appellant viz. M/s. HCP Plastene Bulk Pack Ltd.

25. The issue involved in the appeal is whether the impugned order passed by the

adjudicating authority towards confirmation of demand of IGST under the provisions of

Section 28(8) read with 28(4) along with interest under Section 28AA, imposition of

redemption fine and penalties on the appellant is legal and proper or not; and whether

the appeal filed for setting aside the said order with consequential relief as refund of

interest paid by the appellant is maintainable or not.

26. I have seen a copy of the Advance Authorisation License No. 0811000651 dated

15.02.2021 submitted by the appellant. In the said License, Customs Notification No. &

date have been cleared mentioned as 2U2015-Cus dated 1-4-2015 - Advance

Authorisation for deemed exports 'i I have also seen a copy of the letter dated 22.12.2022

issued by the appellant to the Additional DGFT, Ahmedabad, in which the appellant has

ted to amend the said License with retrospective

a
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ffect by replacing Customs

21. In the Form No. C.A.-1, the appellant has shown the date of communication of the

impugned order dated 04.01.2025, as "10.01.2025". Whereas, the appeal has been

received in this office on 04.03.2025. Thus, this appeal has been filed within normal period

of 60 days, as prescribed for filing appeal under Section 128(1) of the Customs Act, 1952.



27. I have gone through the said Notification No. 2112015-Cus dated 1-4-2015 and

observe that the said Notification does not grant exemption from IGST, which is leviable

under Section 3(7) of the Customs Tariff Act, 1975. In this regard, the appellant has relied

upon Para 4.14 of the Foreign Trade Policy and contended that exemption from IGST is

available for both Physical export as well as Deemed export. I find that the said

contention of the appellant is not tenable, because Para 4.14 states, inter alia, that

imports under Advance Authorisation are also exempt from whole of Integrated Tax, as

mav be orovided in the notification issued by Department of Revenue . Thus, it is clear

that exemption from Customs duties i IGST cannot be claimed merely on the basis of FTp,

but it should be claimed on the basis of Notification issued by Department of Revenue.

in the case on hand, the Advance Authorisation has been issued for Notification No.

2112015-Cus dated 1-4-2015, which does not provide exemption from IGST, and

therefore, exemption from IGST is not available. Further, I observe that Notification No.

18/2015-Cus dated 1-4-2015 grants exemption from IGST, but in the case of hand, the

Advance Authorisation has been issued for availing benefit under Notification No.

2112015-cus dated 1-4-2015, not under Notification No. 18/2015-cus dated 1-4-2015.

28. I have gone through the Policy Circular No.01/2024 dated 12.04.2024 issued by

DGFT, which is heavily relied upon by the appellant. In the said Circular it is nowhere

mentioned that there is an exemption from IGST under Notif ication No. 21l201 5-Customs

in case of import aqainst Advance Author isation issued for deem ed export. Therefore, I

find that the said Policy Circular is not applicable to the present case.

29. In view of the above position, I am of the view that the appellant was required to

pay IGST at the time of import, but they have not paid by mentioning wrong Notification

No. 18/2015-Cus in the impugned Bills of Entry. Thus, the appellant had erroneously

availed the exemption by mentioning wrong Notification No. 1gl2015-cus in the

impugned Bills of Entry, for which they are not entitled.

:i.
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Notification No. "2112015-Cus dated 1-4-2015" with "18/2015-Cus dated 1-4-2015".

However, the DGFT office has not amended the said Licence. Thus, it is clear that the

impugned Advance Authorisation has been issued for availing benefit under Notification

No. 2112015-Cus dated 1-4-2015, which is meant for deemed export. I do not agree with

the contention of the appellant that mention of Notification No. 2112015-Cus in the

Advance Authorisation License was merely a clerical error of office of the Joint DGFT.
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30. However, I observe that during the investigation in this matter, the appellant has

applied for re-assessment of the impugned Bills of Entry, which was allowed. The

impugned Bills of Entry have been re-assessed in Customs EDI System on 17 -04-2023,

which include levy of IGST after re-assessment. During the re-assessment, interest on

delayed payment of IGST was automatically calculated by EDI System and therefore, the

appellant was required to pay IGST along with interest, in order to get notional 'Out of

Charge'in respect of impugned Bills of Entry. The appellant has paid IGST and availed

Input Tax Credit in respect of IGST so paid and so, not contested about refund of IGST

paid on account of re-assessment, though they contested about levy of IGST in this case.

Further, the appellant has contested about levy of interest on IGST so paid and sought

refund of interest. In this regard, I find that the interest on IGST, which was automatically

calculated in EDI system, is the interest payable under the provisions of Section 47(2) of

the Customs Act, 1962, not under the provisions of Section 28AA ibid.

31. The appellant has NOT filed appeal against the re-assessment of impugned Bills of

Entry. As per Section 2(2) of the Customs Act, 1962, the term 'assessment' includes're-

assessment' among other things. Assessment of Bill of Entry can be treated as decision

or order; and appeal against assessment (including self-assessment and re-

assessment) can be filed by importers with appellate authority, as held by Hon'ble

Supreme Courtin the case ol ITCLtd. Vs. Commissioner of Central Excise, Kolkata-

IV[2019 (365) E.1.7.216 (S.C.)J If the appellant is of the view that IGST was wrongly

levied and interest on IGST was wrongly charged during re-assessment, the appellant

should have file appeal against re-assessment of impugned Bills of Entry within the period

prescribed under Section 128(1) of the Customs Act, 1962. The appellant has availed

Input Tax Credit of IGST paid and so, not sought refund of IGST, but sought refund of

interest. In this regard,I am of the view that in order to get refund of interest pald under

Section 47(2), the appellant should have filed appeals against re-assessment of impugned

Bills of Entry with interest. In case levy of interest is set aside by appellate authority,

then, the appellant should have filed refund claim for interest so paid. But, this is not

done by the appellant. The appellant has neither filed appeal against re-assessment of

impugned Bills of Entry not filed refund claim for interest paid by them. The present

proceedings are regarding appeal filed against demand of IGST under Section 28,

demand of interest under Section 28AA, along with fine and penalties. Under this

situa t order to grant refund of interest paid under Section 47(2) in this order.

I
t

/a
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FINDINGS REG. DEMAND OF IGST U /s 28

32. In the present case, IGST has been demanded by invoking extended period of

limitation under Section 28(4) of the Customs Act, 1962. This has been invoked by

observing that the importer has mis-declared a wrong / incorrect Notification No. 18/201 5

in the Bills of Entry with sole intension to evade the payment of IGST (para 13.1 & 13.2 of

the impugned order refers).

33. on the issue of invoking extended period of limitation on account of claiming

wrong exemption Notification,I rely upon the order of Hon'ble supreme court in the case

of NORTHERN PLAsrIc LTD. Versus coLLEcroR oF cusroMs & CENTRAL ExcIsE

[1998(101)E.L-T.549(s.c.)] [civil Appeat No.4196 of 1989 with c.A. No.3325 of 1990,

decided on 14-7-19981 (gist):

Exemption - Description of goods given correctly and fully in bill of

entry/classification declaration - Laying claim to some exemption, whether

admissible or not, is a matter of belief of assessee and does not amount to mis-

declaration - Sections 25(1) and 1 1 1(m) of Customs Act, 1962.

In view of the above order, there cannot be said any mis-declaration of appellant

in this case.

34. Further, in the self-assessment regime, following decisions of higher forums are

squarely applicable to the present case.

34-1 SIRTHAI SUPERWARE INDIA LTD. Versus coMMR. oF cusroMs, NHAVA SHEVA-

III [2020 (371) E.1.T.324 (Tri. - Mumbai)] [Final order No. 4/86791/201g-wzB, dated 10-

10-2019 in Appeal No. C/85G03/20171 (gist):

Demand - Limitation - Extended period - Misdeclaration of facts - By giving correct

description on the documents relating to import clearance, burden of making

correct declaration on the Bill of Entry discharged by appellants - Any error in

classification or exemption claimed on Bill of Entry cannot be misdeclaration with

the intention to evade payment of duty - Extended period of limitation not

invocable - Demand which falls within the normal period of limitation only needs

to be upheld - Matter remanded back to commissioner for re-d etermin ation and

re-q uantification of demand which can be made by denying tion under

h-EI
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Confiscation and penalty - Customs - Fact that the goods correspond to

declaration in respect of the description and value is sufficient to take the

imported goods away from the application of Sections 111(m) and 111(o) of

Customs Act, 1962 - Confiscation of goods and imposition of penalty under

Section 1 12(a) ibid cannot be sustained - appellant not having made any mis-

declaration with intent to evade payment of duty. penalty not imposable under

Section 114A of Customs Act, 1962. [paras 4.9,4.10J

34.2 MIDAS FERTCHEM IMPEX PVT. LTD. Versus PRINCIPAL COMMISSIONER OF

CUSTOMS, ACC (IMPORT), NEW DELHI [(2023) 4 Centax 73 (Tri.-Del.)] [Final Order Nos'

50027-50031 of 2023 in Appeal Nos. Cl52239l2021with C/52240-5224312021, decided on

13-1-20231 (gist):

Self-assessment - Scope of - There is no separate mechanism - It is also a form of

assessment - As importer is not expert in assessment and can make mistakes,

there is provision for reassessment by officer - Although Bill of Entry requires

importer to make true declaration and confirm its contents as true and correct,

columns for classification, exemption notifications claimed and valuation are

matters of self-assessment and are not matters of fact - Claim of wrong

classification, ineligible exemption or valuation not fully as per law, or wrong self-

assessment by importer will not amount to mis-d ecla ration, mis-statement or

suppression - Section 17 of Customs Act, 1962. [para 50J

34.3 LEWEK ALTAIR SHIPPING PVT. LTD. Versus COMMISSIONER OF

CUS., VIJAYAWADA [2019 (366) E.L.T. 318 (Tri. - Hyd.)] [Final Order Nos. A/30053-

56t2019, dated 9-1-201 9 in Appeal Nos. Ci 30608-3060912011 , C/30230 & 30234/20161

,.1

fiscation and penalty - Mis-description of goods - Mention of wrong tariff or

aiming benefit of an ineligible exemption notificat ion cannot form the basis for

confiscation of goods under Section 111(m) of Customs Act, 1962 - Therefore,

confiscations and redemption fines set aside - Consequently no penalties

imposable under Section 1 1 2(a) of Customs Act, 19

*i
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. [para 7J

Notification No. 461201 1-Cus. to the appellants within the normal period as

provided by Section 28(1) of Customs Act, 1962. lparas 5.5, 5.lJ



Penalty under section 1 14AA of customs Act, 1962 - claiming an incorrect

classification or the benefit of an ineligible exemption notification not amounts to

making a false or incorrect statement, it being not an incorrect description of

goods or their value but only a claim made by assessee - Thus, even if the appellant

makes a wrong classification or claims ineligible exemption, he will not be liable to

penalty under Section 114AA of Customs Act, 1962. [para 7J

Further, I find that the civil Appeal Diary No. 19639 of 2019 filed by commissioner

of customs, vijayawada against the above-mentioned order of Hon,ble GESTAT has

been dismissed by the Hon'ble supreme court on 05.07.2019 by holding that there is no

legal infirmity in the impugned judgment and order warranting supreme court,s

interference under section 130E(b) of the customs Act, 1962. [commissioner v. Lewek

Altair Shipping Pvt. Ltd. - 2019 (367) E.L.T. A328 (S.C.)].

34.4 I also rely upon the order of Hon'ble jurisdictional cEsrAT, Ahmedabad, in the

case of Hindustan Unilever Ltd. Vs. Commissioner of Customs, Mundra [(2023) 12 Centax

171 (Tri-Ahmd)1, wherein it has observed and herd as foilows (underrine suppried):

'4.4 we also find that no conduct or intent of the appelrant is found to
be malafide as they submitted all the informa tion and also the information

required during assessment. Hence the demand raised lor the period 26-11-20/3

to 4-8-2015 covered under 106 Bill of Entry out of ggd are bared by limitation and

considered to be assessed finally. The goods were not found to be different than

declared and the value was based on transfer pricing and hence provisions of
Section 1 I 1 (n) is also not applicable. The remaining BEs were cleared by
the customs after verification and scrutiny of goods and import documents and

hence the same also do not come under the purview of Section 1 l l (n)..

Against the above-mentioned Final order, the commissioner of customs, Mundra,

had filed a civil Appeal Diary No. 32747 o12023 with Hon,ble Supreme court. vide order
22.09.2023, reported as commissioner of customs, Mundra Vs. Hindustan unilever Ltd.

l(2023) 12 Centax 172 (SC)], Hon'ble Supreme Court has dismissed the said Civil Appeal by

observing that they are not incrined to interfere with the order impugned in that appear.

), rfi a-
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34.5 In view of the above-mentioned Orders of higher forums, I find that the provisions

of Section 28(4) of the Customs Act,'1962, for raising demand on account of collusion or

wilful mis-statement or suppression of facts are not invokable for the case on hand.

35. In the case on hand, the appellant has declared and submitted all the information

required for assessment and there is no allegation that any of the said information

declared by the appellant, including description and value, were false, fabricated or mis-

leading. The appellant has submitted the Advance Authorisation License No. 081 1 000651

dated 15.02.2021 at the time of filing impugned Bills of Entry. The said License was

registered in EDI system and debited. There is no allegation to the effect that the said

License was forged or obtained by fraud. If at the time of imports, Customs Department

was of the view that exemption from IGST was not available against the said License and

the appellant has claimed exemption under wrong Notification, the Bills of Entry could

have been re-assessed at the time of import under the provisions of Section 17(4) of the

Customs Act, 1962, as amended w.e.f . 08.04.2011, which are as under:

'(4) Where it is found on verification, examination or testing of the goods or

otherwise that the self-assessment is not done correctly, the Proper Otficer may,

out prejudice to any other action which may be taken under this Act, re'assess

e duty leviable on such goods."

In view of the above statutory provision, I find that the proper officer could have

re-assessed the duty under Section 17(4) of the Customs Aci,1962, but it was not done

before clearance of goods.

36. Though invocation of extended period of limitation under Section 28(4) is not

sustainable in the present case, demand of duty to the extent it relates to the Bills of

Entry filed within previous two years from the date of SCN, is not time-barred by applying

provisions of Section 28(108) of the Customs Act, 1962. The said Section 28(10B) states

that a notice issued under sub-section (4) shall be deemed to have been issued under

sub-section (1), if such notice demanding duty is held as not sustainable in any

proceeding under this Act, including at any stage of appeal, for the reason that the

charges of collusion or any wilful misstatement or suppression of facts to evade duty has

not been established, the amount of duty and the interest thereof shall be computed

accordingly, i.e. as per provisions of Section 28(1). In the present case, Bill of Entry No.

7652690 was filed on26.02.2022 and Bill of Entry No.9407335 was filed on 04.07.2022 and

)
tal
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the show Cause Notice has been issued on 10.01.2024. Thus, the scN has been issued

within the normal period of limitation, i.e. within two years from the date of ,out of

charge' order in respect of both Bills of entry, so, though the demand of duty under the

provisions of Section 28(4) is not sustainable, it can be considered to have been issued

under Section 28(1) read with Section 28(1OB) of the Customs Act, 1962.

37. However, I find that in the present case, the appeilant has arready paid the

duty/IGST on 18.04.2023 as re-assessed by customs Department under the provisions of

section 17(4) ol the customs Act, 1962, before issuance of the scN dated 10.01.2024.

Thus, there was no short-payment or non-payment of duty at the time of issuance of

scN. Further, the duty/IcST was reassessed and paid against reassessment. Therefore,

such payment of IGST cannot be treated as 'Deposit', which is required to be

appropriated against demand. I find that provisions of Section 2g(2) prescribes that the

person who has paid the duty along with interest under Section 2g(1)(b) shall inform the

proper officer regarding such payment in writing, who, on receipt of such information

shall n ot serve any notice un der Section 2g(1)(a) of the Customs Act, 1962. Inviewof the

above position, I am of the view that demand of IGST with interest under the provisions

of section 28 and section 28AA are not sustainable in this case, inasmuch as the appellant

had already paid the duty/IGST with interest as reassessed under the provisions of

Section 17 (4) of the Customs Act, 1962, prior to issuance of SCN.

38. In view of the above, I hold that demand of IGST under the provisions of section

28 is not sustainable in this case; however, the appellant will not be entitled to get refund

of IGST, which has been paid by them as per re-assessment under section 17(4) of the

Customs Act,1962.

FINDINGS REG. DEMA ND OF INTERE ST U/S 28AA

39. The appellant has craimed refund of interest of Rs.6,g6,413/- through this appear.

In this regard,I observe that the present appear is against the impugned order by which

demand of IGST has been confirmed along with applicable interest under the provisions

of Section 28 and Section 2gAA of the Customs Act, 1962. I have already held that
demand IGST under Section 28 is not sustainable. Interest under section 2gAA is Ieviable

when the appellant is liable to pay duty under section 2g. when demand of duty under
Section 28 is not sustainable, demand of interest under the provisions of Section 28AA is

also not sustainabre in this case. However, this finding does not affect the interest paid
by the appellant under the provisions of Section 47(2). N

..-.-i
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40. The appellant has NOT filed appeal against the re-assessment of impugned Bills of

Entry. As per Section 2(2) of the Customs Act, 1962, the term 'assessment'means

determination of dutiability of any goods and the amount of duty, tax, cess or any other

sum so payable, if any, under the Customs Act, 1962 or under the Customs Tariff Act, 1975

or under any other law for the time being in force. Further, the term 'a ssessment' inclu d es

're-assessment' among other things. Assessment of Bill of Entry can be treated as

decision or order; and appeal against assessment (including self-assessment and re-

assessment) can be filed by importers with appellate authority, as held by Hon'ble

Supreme Courtin the case of ITCLtd. Vs. Commissioner of Central Excise, Kolkata'

IV [2019 (358) E.L.T. 216 (5.C.)]. If the appellant is of the view that interest on IGST was

wrongly charged under the provisions of Section 47(2) during re-assessment, the

appellant could have file appeal against re-assessment of impugned Bills of Entry within

the period as prescribed under Section 128(1) of the Customs Act, 1962. In order to get

refund of interest paid under Section 47(2), the appellant should have filed appeal against

re-assessment of Interest; and in case levy of interest is set aside by appellate authority,

then, the appellant should have filed refund claim for interest so paid. But, this is not

done by the appellant. Under this situation, I cannot order to grant refund of interest

paid under Section 47(2) in this proceedings.

FINDINGS REGARDING IMPOSITION OF PENALTIES

41. In the Judgments/Orders of higher forums, as cited hereinabove, it has been held

that penalty cannot be imposed due to wrong claim of ineligible exemption Notification,

when description, value and other particulars of goods are correctly declared by the

importer.

42. As per the statutory provisions of Section 114A, penalty under this Section can be

imposed where duty has not been paid by reason of collusion or wilful mis-statement or

suppression facts and which is determined under Section 28(8) of the Customs Act, 1962.

In the case on hand, I have already discussed that the appellant has already paid the duty

as re-assessed under Section 17(4) and therefore, demand and determination of duty

underSection 28 is not sustainable. Further, there are no ingredients of collusion or wilful

mis-statement or suppression facts in this case. So, I hold that penalty imposed on the

provisions of Section 1 14A is not sustainable.app e

1l
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43. Further, penal provisions of section 114AA are invocable, if a person knowingly or

intentionally sign false declaration, document etc. In the case on hand, no false

document has been signed or produced by the appellant. The only issue involved is that

the Advance Authorisation produced by them was meant for availing benefit of

Notification No. 21l2015-Cus, whereas, they have availed benefit of Advance

Authorisation Notification No. 18/2015-cus. There no allegation to the effect that the

Advance Authorisation produced by the appellant was false, forged or fabricated. Under

this situation, I hold that penalty imposed under section 1 14AA is also not sustainable.

44. Further, I agree with the submission of the appellant to the extent that there was

no provision under the Customs Tariff Act, 1975, prior to 16.0g.2024, which borrows

penalty provisions from the customs Act, 1962, due to non-payment of IGST leviable

under the provisions of Section 3(7) of the Customs Tariff Act, 1975. In other words,

Section 3(1 2) of the Customs Tariff Act, 1975 (as stood prior to its amendment w.e.f.

16.08.2024) did not borrow the provision f or charging penalty f rom the customs Act,

1 962. Thus, Section 3(1 2) of the Customs Tariff Act, 1975, as it stood during the period

of imports and payment of IGST, did not extend the provisions of the customs Act,

1962,relating to penalty on non-payment ofIGST levied under section 3(7) of the

Customs Tariff Act, 1975.

45. In this regard, the appellant has relied upon various judicial pronouncements to

support their claim. However, particular attention is drawn to the decision of the Hon,ble

Bombay High court in Mahindra andMahindra Ltd. v. union ofrndial2022-vlL-690-BoM-

6u = (2023) 3 centax 261 (Bom.)1, wherein the court categorically held that in the

absence of a specific charging provision under the customs Tariff Act, the levy of interest

and penalty on IGST is unsustainable. Against this Judgment, customs Department had

filed an sLP (c) Diary No. 18824/2023 with Hon'ble supreme Court. Vide order dated

28.07.2023, the said sLP has been dismissed by Hon'ble supreme court by observing, ,,r,/e

do not find any merit in the Special Leave petition.,,. Against this

dismissal, Customs Department has filed a Review petition (C) Diary No. 41 195/2023 with
Hon'ble Supreme court; however, the same has also been dismissed vide order dated

09.01.2024. Thus, the decision of the Hon'ble Bombay High Court in the case ol Mahindra

and Mahindra Ltd. (supra)became finar. This view was reaffirmed and appried in the case

of A. R. Sulphonates Pvt. Ltd. v. tJnion of Indialeo2s) 29 Centax 212 (Bom.) = 2025 (4) TMI
578 (Bom.)], where the Hon'ble High Court quashed the demand of i t and penalty
on IGST levied under Section 3(7) of the Customs Tariff Act, 19 t

+
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the Judgment of Hon'ble Bombay High Court in the case ol A.R. Sulphonates Pvt. Ltd. vs.

lJnion of India are reproduced below (emphasis supplied):

'70. In our view, for all the reasons stated hereinabove, the impugned Order, to

the extent that it levies interest and penalty, is without the authority of law and is

liable to quashed and set aside.

71. As far as Circular No. 16/ 2023-Customs dated 7th June, 2023 is concerned,

it seeks to recover interest along with IGST. The relevant part of the said Circular

reads as under:-

"(a). for the relevant imports that could not meet the said pre-import

condition and are hence reguired to pay IGST and Compensation Cess to

that extent, the importer (not limited to the respondents) may approach

the concerned assessment group at the POI with relevant details for

purposes of payment of the tax and cess along with applicable interest."

72. In our view, for all the reasons stated herein above, the said Circular, to the

extent that it seeks to recover interest, is bad in law.

73. As far as redemption fine imposed by the impugned order is concerned, the

same is demanded in lieu of conliscation of goods underSeclion 111(ol of the

Customs Act. As perSection 111(o) of the Customs Act, the goods shall be liable

for confiscation in the event the condition subiect to which the goods are

exempted from duty is not observed. As already held by us on the basis of the

Judgement of the Hon'ble Supreme Couft in the case o/Orient Fabrics

Limited (supra),Section 3 (12) of the Tariff Act, after its amendment by Finance

16th August,2024 and is not applicable to the present case. Accordingly, in

resent case, no confiscation could have been imposed.

74. Further, the Joint Director General of Foreign Trade, by Trade Notice No. 7

of 2023'24 dated th Juty,2023 clarified that all imports made under the Advance

Authorization Scheme on or after llh october, 2017 anduptoand including

2019, which could not meet the pre-import condition, may be

dated 16th August, 2024, makes applicable the Provisions.2) Act, 2024,

pe

to interest, offences and penalties of theCustoms Act to the Tariff Act.,4s

hetd by us, Section 3 (12) of the Tariff Act, as amended, is applicable onlydy

th

4h January,
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regularized by making payments as prescribed in the Customs Circular No. l G/2023

- customs dated /h June, 2023. For this reason also, no confiscation can

be done nor any redemption fine can be imposed.

75. Further, in the present case, once the petitioner pays the IGST, it would

amount to the Petitioner not having availed the benefit of the exemption and the

issue would be regularized. Therefore, the provisions ofsection lll (o)of the

customs Act will not be attracted. consequentry, no fine and penarty wourd be

recoverable from the Petitioner.

76. For a// the aforesaid reason, we pass the following orders.-

(i) It is declared that Circular No.l6 ol 2023-Customs dated

7th June,2023, to the extent that it purports to levy interest upon the IGST

payment, is beyond the provisions of the Customs Tariff Act, 1975 and is

bad in law,'

(ii) The impugned Order dated IstAugust,2024 to the extent that it
seeks to recover interest, confiscate goods, impose redemption fine and

impose penalty, is quashed and set aside,.

(iii) It is declared that the amendment to the provisions of section 3 (r2)

of the Customs Tariff Act, /975 by Finance (No.2) Act, 2024 dated

76th August, 2024 is prospe

7 6th August, 2024 onwards,.

ctive in nature and is a, from

46. Both the above-mentioned decisions, i.e. Mahindra and Mahindra (supra) and A. R.

sulphonates Pvt. Ltd. (supra), hord that section 3(12) of the customs Tariff Act, prior to
its amendment eff ective from 16.0g.2024, did not extend the provisions for charging
penalty to IGST, thereby rendering imposition of penarty devoid of regar authority.

47. In view of the above position, I hord that penarties imposed on the appeilant under
the provisions of section 1i44 and section 114AA are riabre to be set aside.

FINDINGS REGARD ING CONFISCA TION AND R EDEMPTON FINE

48' In the present case, the imported goods were creared without payment of IGST,
as per the assessed Bi[s of Entry and for which ,out 

of charge,order was arso given by
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Customs officer. There is no charge of 'collusion'in this case. The goods were never

seized by Customs Department under the provisions of Section 110 of the Customs Act,

1962. So, no Bond towards provisional release of goods is available with Customs

Department. It is to be decided that whether in this situation any order towards

confiscation of goods under Section 111(o) can be passed and whether option to pay fine

in lieu of confiscation can be given under Section 125 of the Customs 4c1,1962.

49. In the case on hand, the goods were neither seized under Section 110 nor any

Show Cause Notice has been issued under Section 124 of the Customs Act, 1962, before

confiscation of goods. Further, the Show Cause Notice dated 10.01.2024 proposes to

hold the subject goods 'liable for confiscation under Section 111(o)', not for actual

confiscation of goods. I am of the view that holding of goods 'liable for confiscatiod is

different from ordering confiscation of goods. In first situation, after holding the goods

'liable for confiscation'under Section 111, penalty under Section 112 can be imposed.

Whereas, for imposing redemption fine under Section 125, there must be order towards

confiscation of goods, i.e. actual confiscation. In the case on hand, the goods were

neither seized under Section 110 nor there is any proposal in the SCN for actual

confiscation of goods. In this situation, no order towards confiscation of goods can be

passed and no option to pay fine in lieu of confiscation can be given under Section 125 of

the Customs Acl, 1962. Option to pay redemption fine in lieu of confiscation under

Section 125(1) is to be given to the owner or the person from whose possession or

custody such goods have been sized, which is not this case. Under this situation, I am of

the view that the adjudicating authority erred in giving option to the appellant 'to redeem

the goods'on payment of fine of Rs. 30,00,000/- when the goods were never seized, not

or confiscation and no Bond towards provisional release of the goods has been

y the appellant.t

f

'.rl

*
egards imposition of redemption fine, the adjudicating authority relied upon

gment of Hon'ble Supreme Court in the case of Weston Components Ltd.12002'

TIOL-'176-SC-CUS = 2000 (115) E.l.T.278 (S'C.)1. I find that in the said case ol Weston

Components Ltd. the goods were released on executing a bond and so, it was held by

Hon'ble Supreme Court that if subsequently it is found that the import was not valid or

that there was any other irregularity which would entitle the Customs authorities to

confiscate the said goods, then the mere fact that the goods were released on the bond

being executed, would not take away the power of the Customs authorities to levy

redemption fine. Whereas, in the case on hand, the goo
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released on bond. so, the reliance placed on the Judgment ol weston components Ltd.

in the impugned order is misplaced.

51 on this issue of Redemption Fine, I also rely upon following orders of higher

forums:

51.1 I refer the Judgment dated 25.08.2009 of Hon'ble High court of Bombay in the case

ol COMMISSIONER OF 1USTOMS (IMpoRT), MUMBAI Vs. FTNESSE CREA\T1N INC.I2OO}

(248) E.L.T. 122 (Bom.)1. Para 5 of the said Judgment is as under (underline supplied):

'5. In our opinion, the concept of redemption fine arises in the event the goods

are available and are to be redeemed. If the goods are not available, there is no

guestion of redemption of the goods. llnder Section 125 a power is confered on

the customs Authorities in case import of goods becoming prohibited on account

of breach of the provisions of the Act, rules or notification, to order confiscation

of the goods with a discretion in the authorities on passing the order of
confiscation, to release the goods on payment of redemption fine. such an order

can only be passed if the o4. The question of
confiscating the goods would not arise if there are no goods available for

confiscation nor conseguently redemption. once goods cannot be redeemed no

fine can be imposed. The fine is in the nature of computation to the state for the

wrong done by the importer/exporter. "

I find that Hon'ble supreme court on 12-s-2010 after condoning the delay

dismissed the Petition for Special Leave to Appeal (Civil) No. CC 7373 of 2010 filed by

Commissioner of customs (Import) against the Judgment and order dated 25-g-2009 in

c'A No. 66 of 2009 of the High court of Bombay in the case of Commission er vs. Finesse

Creation rnc. The said order of Hon'ble supreme court has been reported as 2010 (255)

E.L.T. Al20 (s.c.) Thus, the Judgment of Hon'ble Bombay High court has attained f inality.

51.2 I also rely upon the decisions of Larger of Bench of Hon,ble CESTAT in the case of

Shiv Kripa Ispat Pvt. Ltd. [2009-TIOL-388-CESTAT-MUMB-LB = 2009 (235) E.L.T. 623 (Tri_

LB)1, wherein it has held that when the goods are allowed to be cleared without execution

of BondlUndertaking, redemption fine is not imposable. This order of Larger Bench has

been upheld by Bombay High C

[201 s (318) ELT A259 (Bom.)].

ourt in the case of Commission
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51.3 I also rely upon the Final Order passed by Hon'ble CESTAT, New Delhi in the case

ot ATLIL KAUSHIK vs. COMMISSIONER OF CUSTOMS (EXPORT), NEW DELHI\2015 (330)

E.L.f . 4'17 (Tri. - Del.)l holding that redemption fine cannot be imposed in respect of goods

which had already been cleared and were not available for seizure/contiscation. Against

the said Order, Custom Department had filed a Civil Appeal No. D 14366 of 2016 with

Hon'ble Supreme Court. Vide Order dated 29.07.2016, Hon'ble Supreme Court has

dismissed the appeal by observing that they find no reason to interfere with the

impugned judgmentlCommissioner v. Oracle India Pvt. Ltd. - 2016 (342) E.L.T. A40 (5.C.).

53. Further, in view of Orders of Hon'ble Bombay High Court and Hon'ble Supreme

Court in the case of Mahindra and Mahindra Ltd. (supra) and Order of Hon'ble Bombay

High Court in the case of A. R. Sulphonates Pvt. Ltd. (suPra), impugned order towards

holding the goods liable for confiscation under Section 111(o) and giving option to pay

redemption fine under the provisions of Section 125 of the Customs Act, 1962, for non-

payment of IGST for the period prior to 16.08.2024, is not sustainable inasmuch as there

was no provision under the Customs Tariff Act, 1975, prior to '16.08.2024, which borrows

provisions towards seizure and redemption fine from the Customs AcL,1962-

be recovered in this case.

w of the above facts, discussion and findings, I pass the following order:
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52. In the present case, the goods were never seized by Customs Department. The

goods are not available for confiscation and no Bond towards provisional release of the

goods has been filed by the importer. Therefore, I hold that no order towards

confiscation of goods can be passed in this case and no redemption fine can be imposed'

54. In addition to the above discussion, I note that vide Para 17(ii) of the impugned

order, an OPTION to REDEEEM the goods on payment of Fine of Rs. 30,00,000/- has been

given under the provisions of Section 125 of the Customs Act, 1962' As payment of

redemption fine is optional, no goods are available for redemption and no Bond towards

provislonal release of goods has been submitted by the appellant, I hold that Redemption
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Order

I partly allow the appeal filed by M/s. HCp plastene Bulkpack Ltd. by setting aside

the impugned Order-in-Original No. 04/ADC/AB/Hazira (Import)/ 2024-25 dated

04.01.2025. However, the IGsr amounting to Rs. 49,19,0371- paid under section 17(4)

and Interest thereon paid under section 47(2) of the customs Act, 1962, by the appellant

on account of re-assessment of impugned Bills of Entry will not be refundable as a

consequence of this order, as discussed hereinabove.

The appeal is partly allowed to the above extent.

-).-\ 
'
\

U A)

Commissioner (Appeals),

Customs, Ahmedabad

Date: 26.02.2026
F.No. 5/49-3 1 0 I CUSI AHD I Z0Z4-25

(As per Section 153(1)(c) of the Customs Act, 1962)By E-mail

To

M/s. HCP Plastene Bulkpack Ltd.

Plot No. 485, Santej-Vadsar Road,

At P.O. Santej, Taluka Kalol,

Dist. Gandhinag ar - 382721.

(email: inf o@champala lgroup.com , gstho@cham palal group. com )

1

Copy to:

The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoah m -g uj@nic.in )

The Principal Commissioner of Customs, Custom House, Ahmedabad.

.in rra-customsahd@

c!

i

+

\..;!

2

(email: cus-ahmd-gl @n ic
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The Additional Commissioner of Customs (In-charge: Hazira Port),

Surat/Ahmedabad.

(email: patoad c-cushazira@ g ov.in adj cus-surat@ g ov. in cu s-ahmd -a dj@ g ov.in )

4. The Deputy/Assistant Commissioner of Customs (Import), Hazira Port.

(email: cuspo rt.hazira@iceg ate.g ov.iq ha zira customs@ qm ail.co m

5. Shri. Vaibhav Jajoo, Advocate, Ahmedabad.

(email:vaibhav.jaj o o @ d hruvaadvisors.co m parth.shah@ dhruvaadvisors.co m )

)

6. . Guard File. tr

* *
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