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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer « Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Financz, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

FraferiRaa TvafRia Sme=1/Order relating to :

&N F w7 HF JTaTfad HIs AT

(a)

any goods imported on baggage.

HRA | HTATd B o (Bl aTe- B ATGT1 T4T o/1b HIRd H 31 T=<1ed RITH U IAR 7 7Y AT
71 I T VI UR IaR 91 F fore 3idféra e IaR 7 oF 0 91 39 19 VI U1 3R ¢
T Bt AT A Srafara v & wt L

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

AT SHTUFaH, 1962 & AT X YT IS S(eHH -T¢ 71T (Tl & ded Yo aTqd!

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

QAT 3T e U S7d famrae # [AfAfEe uey & uegd ST g1 (e St SU! offd
! et ok 39 & wry Fafafad e daw 88 ot

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

HIC W1 T, 1870 & HG .6 AT 1 B AU F1ulRd 9T T SHR 9 G BT 4 WiodT,
et te wfa ® o 39 9t =gy o R #e g IR,

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
| item 6 of the Court Fee Act, 1870.

IS GEATAV & SraTal W1 Hel SR B 4 Wi, are ot

(b)

4 copies of the Order - In - Original, in addition to re/evant documents, if any

gRIET & forg amde @1 4 ufaar

(c)

4 copies of the Application for Revision.

YARI&UT 34 GTAR HXA & (o718 WIHTed 31 UTTaH, 1962 (AU | FrUiRd BIE S1era
it v, s srsdftafk fafdy wel & <ide arser omar & & 3. 2009w g1 5 713 @1 3.1000/-
(FUY TP TR A1F ), a1 ff "arren 813 wraf=ia e & yaftre g .96 31 S,
T e, [T 4T ST, T TGS B RN FUC U arE a1 39S FH @ A 0} B F
FUH ¥.200/- AR 71 v @ | 3if¥e 81 af uii & =9 F %.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/~ (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

e d. z%?mﬂqq?awm?ﬁ%mmmﬁ%mﬁuﬁaﬁimﬁﬁwm;&m
HEHW Bl 81 dl 4 Hhmres ifUfE 1962 Bt URT 129 T (1) & arfim v -3 & e,
ST IATE Yo MR [T F e Sifrepwor F wwar PrafifRe wd w onfla o3 goa 2

In respect of cases other than these mentioned under item 2 above, any person aggri
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A -3 befope thé
Service Tax Appellate Tribunal at the following address : 3

Page 2 of 10




F.No. $/49-25/CA-2/CUS/AHD/2024-25

, Hald I Yob g Jal B Customs, Excise & Service Tax Appellate Tribunal,
siiferaaifirevor, ufyed astg dis West Zonal Bench
mﬂﬁ[ﬁ@mﬁ HaH, ﬁﬂﬁﬁﬁmgﬁ§ 24 Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge.
HHRA], AeHcIEG-380016 Asarwa, Ahmedabad-380 016
5. | diameges ifferaw, 1962 B URT 129 T (6) & 1=, HATRIe® sifUfam, 1962 ST URT 129 T (1) &
e+ ordfle & Wy FPrafafEa geo dau a1 aike-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

@) | rdter & wrafAud Are A STet [pe ATHTe S USRI gIRT I 141 Yoo AR TS auT ey
AT & B IHH UTd ARG FUY 1 36 HH &l Al TP §HR $UT.
(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees:
@) | erdier & wrafa ard | wet feedt TUPBT FRT /AT 7T Y[ R AT qAT AT
T & B 7B W UTd a8 ¥UT B SHfUS 7 A T0d vy g | offUS 7 g1 4l Uid §9R $Ug
(b) | where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees :
an | et & wraf=ia ama | sef [t SHarged AU R gIRT /I 14T Yo A ST 94T AT
T S @ THH U9 a1d © ¢ ¥ $HfUS 81 a1, 6 g9k $UC.
(c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees
(¥) | 39 MW o g SRR & HIHAHIT 1Y Lo B 10 % el P UR,5761 Yoo T e Td &S faarg
AEAESHI0 % ST B W98 Had &S faare # &, 3fuiie @M e |
(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
6. | Iga ifUfFram Bt URT 129 (T) & =aTa Srdter MIUHIV & HHE SRR TS HdE U3- (&) UP

3w & forg ar afoal &t gurR= & fore ar fesdt sy waterm & fere fasw 1w ordia : - sryan
m@%ﬂamaﬁﬁﬁmmmﬂW%mmwﬂﬁ%mm%ﬁmwmmﬁ%

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

Page 3 of 10




F.No. $/49-25/CA-2/CUS/AHD/2024-25

ORDER-IN-APPEAL

 (f The Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad, has filed
the present application/appeal under Section 129D (4) of the Customs Act, 19 62, on the basis
of Authorization dated 24.10.2024 issued by the Principal Commissioner of Customs,
Ahmedabad, to file appeal against the Order-In-Criginal No. 23/AC/ACC/010/GRH/2024-25
dated 23.07.2024 (hereinafter referred to as the ‘impugned order’) passed by the Assistant
Commissioner of Customs, Air Cargo Complex, Ahmedabad (hereinafter referred to as the
‘appellant’ as well as ‘adjudicating authority’). The appeal has been filed on the premise that
though the adjudicating authority has ordered to assess the goods at higher rate of 1GST
@18%, he erred in dropping the proceedings fo- recovery of differential duty u/s 28(4) on

the uncleared goods.

2 Facts involved in the appeal, in brief, as mentioned in the impugned order, are that
M/s. GRH Health Pvt. Ltd. (hereinafter referred to as the ‘respondent’ or ‘importer’) had filed
a Bill of Entry No. 9655897 dated 15.01.2019 for import of Bulk-T Prenatal Vitamin and
Whole Food Multivitamin by classifying them under CTI 29369000 and claiming benefit of
IGST @12% under Sr. Nos. 59 & 74 of the Schedule-II of Notification No. 01/2017-1T(R)
dated 28.06.2017. Later, Customs Department has observed that imported goods are not
covered under the said Serial Numbers and so, th2 benefit of 12% IGST was not available and
the imported goods attract 18% IGST as per Sr.No. 40 of Schedule-1II of the Notification No.
01/2017-IT(R) dated 28.06.2017.

3 A Show Cause Notice dated 23.12.202% was issued to the importer containing
following proposals (gist):
» Denial of incorrect rate of IGST and for assessment at correct rate of IGST @18%.
» Invoking extended period of 5 years as per proviso to Section 28(4).
» Demand of short paid duty amounting to Rs.21,727/- along with interest in terms of
Section 28(4) and 28AA.

» Imposing penalty under Section 114A.,

4. The aforesaid SCN has been adjudicated vide impugned order dated 23.07.2024. A

paragraph regarding Personal Hearing, as menticned in the impugned order, is as under:

“12. Personal hearing was held on 24.06.2024 wherein Shri Ashishkumar Patel Director,
M/s GRH Health Private Limited, appeared for personal hearing in the matter on behalf
of M/s GRH Health Private Limited, He informed that they had imypquté&_‘b‘ﬁéi;a;a!
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multivitamin tablets with FSSAI Licence. They were given to understand that dual use
NOC would be required to clear the goods. They requested CDSCO to issue dual use NOC
but they neither got NOC nor were informed of any reasons of not getting NOC. He
further stated that they could not get the goods cleared from Customs. They had paid
duty of around Rs. 80,000/- for which they even did not clam refund. Snice they have not
received delivery of goods from Customs, they are not liable to pay any duty. They have
not contravened any provisions of Customs Act. He requested to drop the present

proceedings initiated against them.”

5 As regards applicability of proper rate of IGST, the adjudicating authority inter alia
observed that the imported goods falling under CTH 2934 are other than Gibberellic Acid
and IGST @18% is leviable on them, as proposed in the SCN. However, he noted that the
importer has not cleared the goods from Customs. After going through the details of Bill of
Entry in ICES, he found that the date of Out of Charge is vacant, which indicates the goods
were not delivered. After referring to the provisions of Section 47, the adjudicating authority
observed that clearance of goods is to be given by proper officer, if the importer has paid
import duty assessed under Section 17 or Section 18 and other relevant charges. Therefore,
the importer has to make payment of duty to take delivery of goods. However, in the present
case, the Out of Charge Order has not been granted. The adjudicating authority further
observed that provisions of Section 28 can be invoked for effecting recovery of duty given
clearance wherein duty has not been levied or short levied; that therefore, both the
ingredients i.e. non levy of duty and clearance of goods, must have occurred for invoking
provisions of Section 28. Whereas, in the present case, the clearance of goods has not
occurred. As regards penalty, he observed that penalty u/s 114A would kick-in only when
provisions of Section 28(4) have been invoked for recovery; whereas, in the case on hand,
clearance of imported goods has not been granted and hence, provisions of Section 28(4)
and Section 114A are not attracted. With the above findings, the adjudicating authority has

passed the following order (gist):

» Ordered to assess imported goods to IGST @18% under Sr. No. 40 of Schedule-III
instead of Sr. No. 59 of Schedule-II of Notification No. 01/2017-Integrated Tax (Rate)
dated 28.06.2017.

» Dropped the proceedings under Section 28(4) for recovery of differential duty and
inder Section 114A of the Customs Act, 1962.
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6. The aforesaid Order was reviewed unde- the provisions of Section 129D(2) of the
Customs Act, 1962. On the basis of an Authorisasion issued under Section 129D(4) ibid, the
Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad, has filed the present

appeal against the impugned order on the following Grounds of Appeal.

und
7 It is not forthcoming from the OI0 passed by Assistant Commissioner, Air Cargo
Complex, which has dropped the recovery of demand of differential duty of IGST as made
under Section 28(4) of Customs Act, 1962 alorg with applicable interest thereon as per
section 28AA of the Customs Act, 1962; as raised in SCN and also dropped the penalty under
Section 114A of Customs Act, 1962 as to whether such dropping of recovery of demand of
differential duty proposed by SCN in Section 28(4) of Customs Act, 1962, is as per Section 23

of Customs Act, 1962 which provides remission of Customs duty.

8. A letter F. No. VII11/48-98/ACC/Disposal /2021-22 dated 03.03.2022 was written by
Deputy Commissioner, Customs, Air Cargo Complex, Ahmedabad to GSEC, ACC wherein it has
been informed to GSEC that Hon'ble Commissioner, Customs, Ahmedabad has granted the

necessary permission on 06.12,2021 as below:

"Permission of destruction of items listed in Annexure A, C and D regarding to Pharma
& Chemicals, Perishable foods stuff and cosmetics respectively which have been certified

as having no Commercial value & with expiry date by Charted Engineer".

The goods imported by GRH Limited finds mention in the s. no. 23 of Annexure A. However,
it is not mentioned in the letter dated 03.03.2022 to GSEC, whether any remission of duty
has been granted by the Hon'ble Commissioner sir under Section 23 of Customs Act or only
the permission of destruction of cargo was ordered. Therefore, dropping of the demand of
differential duty of IGST as per Section 28(4) of Customs Act, 1962 as raised in SCN and also
dropping of the penalty under Section 114A of Customs Act, 1962 does not appears to be
proper and legal. Remission of duty granted by Adjudicating Authority without invoking of
Section 23 of Customs Act, 1962 does not appears to be proper and legal.

9. The Adjudicating Authority has confirmed the assessment of imported goods to IGST
@18% under Sr. no. 40 of the Schedule-11I instead of Sr. No. 59 of Schedule-II of Notification
No. 01/2017-1GST(Rate) dated 28.06.2017. However, the adjudicating authorlty has erred

and the impugned order is not legal and proper as below: 7 ot N ‘
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(i) Dropping of the demand of differential duty of IGST as per Section 28(4) of
Customs Act, 1962 invoking extended period of time along with applicable interest

thereon as per section 28AA of the Customs Act, 1962 as raised in SCN.

(ii) Dropping of the penalty under Section 114A of Customs Act, 1962.

(iii) The Remission of duty granted by Adjudicating Authority without invoking

provision of Section 23 of Customs Act, 1962.

10.  In light of the foregoing discussion, the Order-in-Original issued by the Assistant
Commissioner, ACC, Customs Ahmedabad, appeared to be legally flawed and therefore, the

appellant Assistant Commissioner has requested to remand back the matter.

Response fr nden

11.  The respondent has not filed any appeal against the impugned order. One set of the
appeal memorandum has been sent to the respondent for his comments on the appeal filed
by Customs Department, vide this office letter F.No. S/49-25/ CA-2/CUS/AHD/2024-25/81
dated 04.04.2025. But, the respondent has neither filed any reply nor sought personal

hearing in this matter.

Findings:

12.  [have carefully gone through the impugned order and written submissions made by
the appellant i.e. Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad, in the
Appeal Memorandum submitted with Form No. C.A.-2. 1 find that the appeal can be decided
on the basis of the documents available on record. The issue to be decided in the present
appeal is whether demand of duty under Section 28(4) is sustainable before clearance of
goods or the order to assess the goods at the higher rate of 18% IGST is sufficient, as no ‘Out

of Charge’ has been given under Section 47 of the Customs Act, 1962.

13. 1 find that levy of IGST @18% on the imported goods is not under dispute in the
present case. The respondent had self-assessed IGST @12%, whereas, the SCN proposes to
levy IGST @18%. Vide the impugned order, the adjudicating authority has ordered to assess
the imported goods @18%. The respondent importer has not filed any appeal against the

impugned order. Therefore, there is no dispute over the issue that the imported goods were
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of differential duty u/s 28(4) on the ground that it is pre-mature before ‘Out of Charge’ order,
i.e. before clearance of goods under Section 47. Ini this regard, I find that the limitation period
for raising demand under Section 28 starts from the date of ‘Out of Charge’. Whereas,
undisputedly no ‘Out of Charge’ has been granted in the present case. Therefore, it is open
for the Customs Department to assess/re-assess the duty at higher rate under the provisions
of Section 17(4). In this situation, the question o”short levy or short payment does not arise
because Customs Department grants ‘Out of Charge’ only after payment of duty, as assessed
or reassessed. Therefore, demand of duty under Section 28 does not arise before issuance
of Order towards ‘Out of Charge’ under Section 47. In this regard, I refer the Order dated
08.08.1996 of Hon'ble Supreme Court in the case of Union of India Vs. Jain Shudh Vanaspati
Ltd. [1996 (86) E.L.T. 460 (S.C.)]. Relevant portion of the same is as under:

“5. Itispatent that a show cause notice under the provisions of Section 28 for payment
of Customs duties not levied or short-levied or erroneously refunded can be issued only
subsequent to the clearance under Section 47 of the concerned goods. Further, Section
28 provides time limits for the issuance of the show cause notice thereunder
commencing from the “relevant date”; “relevant date” is defined by sub-section (3) of
Section 28 for the purpose of Section 28 to be the date on which the order for clearance
of the goods has been made in a case where duty has not been levied; which is to say that
the date upon which the permissible period begins to run is the date of the order under
Section 47. The High Court was, therefore, in error in coming to the conclusion that no
show cause notice under Section 28 could have been issued until and unless the order

under Section 47 had been first revised under Section 130. ... ... ...”

14.  Talso rely upon the Final Order No. 51746-51749/2021 dated 16.08.2021 passed by
Hon'ble CESTAT, New Delhi, in the case of Evershine Customs (C&F) Pvt. Ltd. Vs.
Commissioner of Customs, New Delhi [2021 (8) TM1 906 - CESTAT NEW DELHI]. Relevant

Para of the said order is as under (emphasis supplied):

“32. Evidently, if the order clearing the goods for home consumption was not issued, the
assessment is still open and the goods are s*ill imported goods assessable to duty under
section 17. There cannot be any demand under section 28. In the present case, the goods
were not yet cleared. The importer (or his CB) filed a Bill of Entry self assessing the duty
which has been found to be erroneous. The duty has to be reassessed and a speaking

order has to be passed by the proper officer. If the officer of DRI is also the proper officer
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speaking order. Any SCN under Section 28 can only arise after the goods have been

cleared for Home Consumption and not before. This is because a demand under section

28 is in the nature of review of the assessment already done under section 17 by the
proper officer. Without the assessment under section 17 being completed, there cannot
be review under section 28 and the relevant date under section 28 for reckoning the
time limit has not yet arisen. For this reason, the demand under section 28 in respect of
the goods which have not yet been cleared for home consumption cannot be sustained
and the answer to the question (c) which we raised is ‘No demand under section 28
can be issued unless the goods have been cleared for home consumption and

hence the demand does not sustain.”

Above-mentioned decisions are squarely applicable to the present case and therefore,

required to be followed.

15.  Another contention raised in the appeal filed by Customs Department is that the
Remission of duty granted by the adjudicating authority is not proper without invoking
provisions of Section 23 of the Customs Act, 1962. I have seen the impugned order dated
23.07.2024. In the said order, it is nowhere mentioned that Remission of duty has been
granted by the adjudicating authority. Further, the issue of Remission of duty has not been
raised in the Show Cause Notice. It is not forthcoming why the issue of Remission of duty
has been raised in this appeal. Therefore, the issue of Remission of duty, if any, does not

arise for consideration at appeal stage.

16.  Inview of the above position, | find no error in the impugned order, which drops the
demand of differential duty/IGST of Rs.21,727/- under Section 28(4) and penalty under
Section 114A on the grounds that the goods were not cleared by Customs under Section 47
of the Customs Act, 1962. Thus, the appeal filed by the Customs Department is liable to be

rejected.

17.  As the appeal filed by Customs Department is not sustainable on merit, there is no
requirement to grant opportunity of personal hearing to the respondent importer, who has
not filed appeal against the impugned order, not sought personal hearing and he will not be

aggrieved against rejection of the present appeal filed by Customs Department.

18.  Inview of the above.discussion and findings, I pass the following order.
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Order:

I reject the appeal filed by the Assistant Commissioner of Customs, Air Cargo Complex,
Ahmedabad, against the Order-In-Original No. 23/AC/ACC/010/GRH/2024-25 dated
23.07.2024 in respect of import made by M/s. GRH Health Pvt. Ltd.

A 4

(AMIT
Commissioner (Appeals)
Customs, Ahmedabad

Date: 11.11.2025
F.No.S/49-25/CA-2/CUS/AHD/2024-25

By e-mail [As per Section 153(1)(c) of the Customs Act, 1962]

To
The Deputy/Assistant Commissioner of Customs,
Air Cargo Complex, Old Airport, Ahmedabad - 380003.

(By email: aircargo-amd@gov.in accusacc@gma l.com )

M/s. GRH Health Pvt. Ltd.,
B-9, Radha Raman Society, Padra,
T.C. No. 21, Vadodara - 391440.

(By email: ashishpatel291@gmail.com )

Copy to:

1. The Chief Commissioner of Customs, Ahmedabad Zone, Customs House,

Ahmedabad. (email: ccoahm-guj@nic.in)

2. The Pr. Commissioner of Customs, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. Guard File.

Aok ok kA
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