
Sergeo' 1effi'oy ong-flrr orufoq, erorrdT-dr(

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD.

dtftriBo +tt ptoor, E$+] RBq HUDCo Building, {gr Hqc tg r,}l*ar Bhuvan Road.

ItRqS{T Nawangpura, sIdq{TdfE Ahnedabad 380 009

ElqN 6-qi6- 1sl. No. 079-26589281

Dt N-20251171M N0000250144

o trI{f, qglT FILE NO s / 49 -2s / CA-z I CU S / AHD / 202 4-25

{s

3rfi-o3nfu d@r oRDER-IN-

APPEAL No. dqRl@'qfuFqc,

le62 of ERr 128E. b eiariq 6nrorn

SECTION 128A' OF THE CUSTOMS

ACT, 1962):

AHD-CUSTM-0 00- APP -320 -25-2 6

TI gIft f,df PASSED BY

SHRI AMIT GUPTA

Commissioner of Customs (AppealsJ,

AHMEDABAD

s frqi6'DArE 1,t.1,t.2025

T(Td r{ftdqEsrof €. sfurif,

AzuSINC OUT OF

ORDER - IN . ORJOINAL NO.

0.1.0. No. 23/AC/ACC/O\O/GRH/2024-25, dated

23.07 .2024 passed by the Assistant Commissioner

of Customs, Air Cargo Complex, Ahmedabad.

q Brfrd BflarT qrfl f,{i o1 furio
ORDER. IN.APPEAL ISSUED ON:

lt.1.t.2025

6 3{fif,fdf6tilCSqdr
NAME AND ADDRESS OF THE
APPELLANT/RESPONDENT:

Respondent:
M/s. GRH Health Pvt. Ltd.,

B-9, Radha Raman Society, Padra,

T.C. No. 21-, Vadodara - 39L440.

qo cft E-ff qfr & ft fr sqft r + fu q gF d fr qrff fr fu+# qrq 16 rrr$ fuqr rrqr t.I

This copy is ganted ftee ofcost for the private use ofthe person to whom it is issued

*qi{tm .ilf Uf+qc r e6 2 a1 qrr 
1 2 e A $ 11 

y 6qvr risilf Vo +. qtfi-q ffi fua lM + qrc-d +
ss{r fr o}€ qft {s oneqt i €{q+ a1 onca rrqs orar d d gs snecr at qrft al drtq * :
{&+ s. Bid{ orw sFfi/€gffi sfud (qr+fi
ftd o1 sr$srur wtc< u-gt ol c-ot ft .

risilu-O, F{f, dzrmq, GrwE €s-dqr,f,T€

Page I of l0

F. No. S/49-2 5/CA-2/CU s/AH D/ 2024-2 5

5'

Appellant:
The Assistant Commissioner of Customs,

Air Cargo Complex, Old Airport, Ahmedabad.

2.



(6)

(a)

(t{)

(b)

(c)

(6)

(a)

(t{)

(b)

(rl)

(c)

€)

(d)

4

relating to

FTI TTIII.

any goods imported on baggage
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any goods loaded in a conveyance for importation inlo India, but which are not unloaded at their place of
destination in India or so much of the quantity of suc 1 goods as has not been unloaded at any such destination
ifgoods unloaded at such destination are short ofthe quantity required to be unloaded at that destination.
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Under Section 129 DD(1) ofthe Customs Act, 1962 ras amended), in respect ofthe following categories of
cases, any person aggrieved by this order can prefer i. Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry ofFinancJ, (Department ofRevenue) Parliament Street, New
Dethi within 3 months frorn the date of communicati,rn ofthe order.
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Customs, Excise & Service Tax Appellate Tribunal,
West Zonal Bench

Uqt qtsE il6qrm rr+q, ftf,c Ft{trr{rR gd,

sGIr{dI, sf6r[dluld- 3 800I6

2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,

Asarwa. Ahmedabad-380 016

l mqr{-tr€rftftqq. le62atqnr rzqgtot& ertftr.dqr$ffirrnrftTq, re62a1t{rcr lzsq(r)+'
org-{ orfi-f, } qrq faqftErd {ie S-fl fr+ qrBq-

Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (l) ofthe Customs Act,

1962 shall be accompanied by a fee of-

(6) o{+6 * sqfud qrEA fr q6i ffi $qr$6r, orfimrfi Ertr cirn rrqr {6' ottt qrq flqI Ernql
qq1 qs 6i Tsq qfu m-sr Fcg qr rtrfi oc Er d, qo Esri sqq.

(a) where the amount ofduty and interest demanded and penalty levied by any officer of Customs in the case to

which the appeal relates is five lakh rupees or less, one thousand rupees,

orftm i sqfud qrq-A fr s6i ffi Sqrgro oftrofi ErgI qirlr rrqr {@
rrqr qs a1 wq frE erc sqq t e{lfs' fr fr fuq Eq+ qErs dr€ * srlq-.5,

ofuqrqaqrernqr
cdd;qiqEvRFW

(b) where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

mpees ;

(TD qrr& d E6i ffi Scrg-ffi stfM grql qirfl rrql {ffi' ofu qrq aqt ernql
rrqT tg frt Tsq qqrq ere sqq i s{flfa d d; eq egn T'qq.

(c) where the amount of duty and interest demanded and penalty levied by any officer ofcustoms in the case to

which the appeal relates is more than fifty lakh rupees, ten thousand rupees

€) Eq rfl?qr e frTd Btfufr-iq & qrct qit rq {-@ & r o q, sl{r 6G Wvoi gw li Ew \rd eg frqTE

fr B.qr as b r o % orfl 6-G qr,',rEi b-{f, E-s fr-qrc fr B,qfi-f, rtfl qrqfl 
I

(d) An appeal against this order shatl lie before the Tribunal on payment of l07o ofthe duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6 crn offiltqc 01 urr l2e G) + o{irrfd o{ftd qrftro-{ur + sqe{ Erqt tr*fi olr}fi Tr- to) +fi
Bntcr & fuS qr rrdfuit o1 qur+ # frs qI ffi .]lq sdq{ S. ftg fr-g rrg etfto : - oflrql

6q orfi -o ur ort6l c-{ 6T [sr+f{ + Fte Erqt on+fi + qrq pq+ cis S eT gm, rft riw d}
srBs.
Under section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration ofan appeal or an application shall be accompanied by a fee offive Hundred rupees
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ORDER-IN,\PPEAL

1. The Assistant commissioner of customs, Air cargo complex, Ahmedabad, has filed

the present application/appeal under Section lzgD(4) ofthe customs Act, 1962, on the basis

of Authorization dated 24.70.2024 issued by the principal commissioner of customs,

Ahmedabad, ro file appeal against the order-ln-crriginal No. 23lAClA cc/oto /GRH/2024-25
dated 23.07.2024 (hereinafter referred to as th€ 'impugned order,) passed by the Assistant

commissioner of customs, Air cargo complex, .{hmedabad (hereinafter referred to as the

'appellant'as well as'adjudicating authority']. TJre appeal has been filed on the premise that

though the adjudicating authority has ordered to assess the goods at higher rate of IGST

@18%, he erred in dropping the proceedings fo r recovery of differential dury u/s 2B(4) on

the uncleared goods.

2. Facts involved in the appeal, in briel as rnentioned in the impugned order, are that

M/s. GRH Health Pvt. Ltd. (hereinafter referred to as the'respondent' or'importer,] had filed

a Bill of Entry No. 9655897 dated 15.01.2019 lbr import of Bulk-T prenatal vitamin and

whole Food Multivitamin by classifying them under crl 29369000 and claiming benefit of

IGST @12o/o under sr. Nos. 59 & 74 of the Sch,-.dule-ll of Notification No. 01/2017-lr[RJ

dated 28.06.2017. Laler, customs Department has observed that imported goods are not

covered under the said Serial Numbers and so, the benefit of 12% IGST was not available and

the imported goods attract 18% IGST as per Sr.No.40 ofSchedule-lll ofthe Notification No.

01/2017-lT(R) dated 28.06.2017 .

3. A show cause Notice dated z3.L2.zozat was issued to the importer containing

following proposals fgist) :

F Denial of incorrect rate of IGST and for assessment at correct rate of IGST @1gyo.

F Invoking extended period of5 years as per proviso to Section 28[4).

F Demand of short paid duty amounting to 11s.2L,727 /- along with interest in terms of

Section 28(4) and 2BAA.

F Imposing penalty under Section 1144.

4. The aforesaid SCN has been adjudicated vide impugned order d.ated 23.07.2024. A

paragraph regarding Personal Hearing, as mentic,ned in the impugned order, is as under:

"72. Personal hearing was he

M/s GRH Health Private Limi

of M/s GRH Health private

ld on 24.06.20t|4 wherein Shri Ashishkumar patel Director,

'ted, appeared,for personal hearing in the matter on behalf

Limited. He i,tformed that they had
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multivitamin tablets with FSSAI Licence. They were given to understand that dual use

N9C would be required to clear the goods. They requested CDSCO to issue dual use NOC

but they neither got N0C nor were informed of any reasons of not getting N)C. He

further stated that they could not get the goods cleored from Customs. They had paid

duty ofaround Rs. 80,000/- for which they even did not clam refund. Snice they have not

received delivery of goods from Customs, they are not liable to pay any duqt. They have

not contravened any provisions of Customs Act. He requested to drop the present

pro cee d i ng s ini tiated og a inst them."

5. As regards applicability ofproper rate of IGST, the adjudicating authority inter alia

observed that the imported goods Falling under CTH 2934 are other than Gibberellic Acid

and IGST @18%o is leviable on them, as proposed in the SCN. However, he noted that the

importer has not cleared the goods from Customs. After going through the details of Bill of

Entry in ICES, he found that the date of Out of Charge is vacan! which indicates the goods

were not delivered. After referring to the provisions of Section 47, the adjudicating authority

observed that clearance of goods is to be given by proper officer, if the importer has paid

import duty assessed under Section 17 or Section 18 and other relevant charges. Therefore,

the importer has to make payment of duty to take delivery ofgoods. However, in the present

case, the out of Charge Order has not been granted. The adjudicating authority further

observed that provisions of Section 28 can be invoked for effecting recovery of duty given

clearance wherein duty has not been levied or short levied; that therefore, both the

ingredients i.e. non levy of duty and clearance of goods, must have occurred for invoking

provisions of Section 28. Whereas, in the present case, the clearance of goods has not

occurred. As regards penalty, he observed that penalty u/s 114A would kick-in only when

provisions of Section 2B(4J have been invoked for recovery; whereas, in the case on hand,

clearance of imported goods has not been granted and hence, provisions of Section 28(41

and Section 114A are not attracted. With the above findings, the adjudicating authority has

passed the following order fgist]:

) Ordered to assess imported goods to IGST @180/o under Sr. No. 40 of Schedule-lll

instead ofSr. No. 59 ofSchedule-ll ofNotification No. 01/2017 -lntegrated Tax (Rate)

dated 28.06.20L7 .

)> Dropped the proceedings under Section 28[4J for recovery of differential duty and

er Section 114A ofthe Customs Act,1962.

*
i
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o
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6. The aforesaid Order was reviewed unde: the provisions of Section 1.29D(2J of the

Customs Act, 1962. On the basis ofan Authorisa:ion issued under Section L29D(4) ibid, the

Assistant Commissioner of Customs, Air Cargo (.omplex, Ahmedabad, has filed the present

appeal against the impugned order on the following Grounds ofAppeal.

B. A letter F. No. VIII/48-98/ACC/Disposal/202I-22 dated 03.03.2022 was written by

Deputy Commissioner, Customs, Air Cargo Complex, Ahmedabad to GSEC, ACC wherein it has

been informed to GSEC that Hon'ble Commissiorer, Customs, Ahmedabad has granted the

necessary permission on 06.L2.2021as below:

"Permission of destruction of items listed in Annexure A, C and D regarding to Pharma

& Chemicals, Perishable foods stuffand cosrnetics respectively which have been certified

as having no Commercial value &with expiry date by Charted Engineer",

The goods imported by GRH Limited finds menti,tn in the s. no. 23 of Annexure A. However,

it is not mentioned in the letter dated 03.03.202 2 to GSEC, whether any remission of duty

has been granted by the Hon'ble commissioner sir under section 23 of customs Act or only

the permission of destruction of cargo was ordeled. Therefore, dropping of the demand of

differential duty of IGST as per Section 2B[4) of customs Act,1962 as raised in SCN and also

dropping of the penalty under Section 114A of (lustoms Act, L962 does not appears to be

proper and legal. Remission of duty granted by l,djudicating Authority without invoking of

Section 23 of Customs Act,1962 does not appear:; to be proper and legal.

9. The Adjudicating Authority has confirmed the assessment of imported goods to IGST

@18% under Sr. no. 40 ofthe Schedule-lll instearl ofSr. No. 59 ofschedule-ll ofNotification

No. 01/2017-IGST[Rate) dated 28.06.2017. However, the

and the impugned order is not legal and proper as below:

adjudicating authority has erred
-.-'-l \-

,, .,; :'j;. \
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Gist of Grounds of Anneal

7. lt is not forthcoming from the 010 passed by Assistant Commissioner, Air Cargo

Complex, which has dropped the recovery of demand of differential duty of IGST as made

under Section 2B(a) of Customs Act, 1962 alorg with applicable interest thereon as per

section 2BAA ofthe Customs A ct, L962; as raised in SCN and also dropped the penalty under

Section 114A of Customs Act, 1962 as to whethor such dropping of recovery of demand of

differential duty proposed by SCN in Section 2B(4.) of Customs Acg 1962, is as per Section 23

of Customs Act, 1962 which provides remission of Customs duty.



H 024-25

[iJ Dropping of the demand of differential duty of IGST as per Section 2B[4] of

Customs Act, 1962 invoking extended period of time along with applicable interest

thereon as per section 2BAA ofthe Customs Act, 1.962 as raised in SCN.

(iil Dropping ofthe penalty under Section 1L4A of Customs Act,1.962.

(iii) The Remission of duty granted by Adjudicating Authority without invoking

provision of Section 23 of Customs Act, L962.

10. In Iight of the foregoing discussion, the 0rder-in-Original issued by the Assistant

Commissioner, ACC, Customs Ahmedabad, appeared to be legally flawed and therefore, the

appellant Assistant Commissioner has requested to remand back the matter.

Resnonse from the Resoondent

11. The respondent has not filed any appeal against the impugned order. One set of the

appeal memorandum has been sent to the respondent for his comments on the appeal filed

by Customs Department, vide this office letter F.No. Sl49-25/ CA-ZICUS/AHD /2024-25/Bl

dated 04.04.2025. But, the respondent has neither filed any reply nor sought personal

hearing in this matter.

Findings:

12. I have carefully gone through the impugned order and written submissions made by

the appellant i.e. Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad, in the

Appeal Memorandum submitted with Form No. C.A.-2. I find that the appeal can be decided

on the basis ofthe documents available on record. The issue to be decided in the present

appeal is whether demand of duty under Section 28[4) is sustainable before clearance of

goods or the order to assess the goods at the higher r ate of 1.Bo/o IGST is sufficient, as no '0ut

ofCharge'has been given under Section 47 ofthe Customs Act, 1.962.

13. I find that levy of IGST @18% on the imported goods is not under dispute in the

present case. The respondent had self-assessed IGST @120/0, whereas, the SCN proposes to

Ievy tGST @1870. Vide the impugned order, the adjudicating authority has ordered to assess

the imported goods @18%. The respondent importer has not filed any appeal against the

impugned order. Therefore, there is no dispute over the issue that the imported goods were

charge IGST. However, the adjudicating authority has dropped the demand

F.No. 9-25 cA- U
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ofdifferential duty u/s 28(4J on the ground that it is pre-mature before'0ut ofcharge'order,

i.e. before clearance ofgoods under Section 47. IrL this regard, I find that the limitation period

for raising demand under Section 28 starts from the date of 'Out of Charge,. Whereas,

undisputedly no 'Out of charge' has been granted in the present case. Therefore, it is open

for the Customs Department to assess/re-assess rhe duty at higher rate under the provisions

of Section 17(4). In this situation, the question o.'short levy or short payment does not arise

because Customs Department grants 'Out of Chat'ge' only after payment of duty, as assessed

or reassessed. Therefore, demand of duty unde:' section 28 does not arise before issuance

of order towards 'out of charge' under section 47. In this regard, I refer the Order dated

08.08.1996 of Hon'ble Supreme court in the cas e of llnion of India vs. Jain shudh vanaspati

Ltd. [1996 (86) E.L.T.460 [S.C.J]. Relevant portion ofthe same is as under:

"5. It is patent that a show cause notice atder the provisions of Section 2B for payment

of Customs duties not levied or short-levietl or erroneously refunded can be issued only

subsequent to the clearance under Section 47 of the concerned goods. Further, Section

28 provides time limits for the issuan;e of the show cause notice thereunder

commencing from the "relevant date"; "retevant date" is defined by sub-section (3) of

Section 28 for the purpose of Section 28 to be the date on which the order for clearance

ofthe goods has been made in a case where duty has not been levied; which is to say that

the date upon which the permissible periocr begins to run is the date of the order under

Section 47. The High Court was, therefore, in error in coming to the conclusion that no

show cause notice under Section 28 could have been issued until ond unless the order

under Section 47 had beenfirst revised unoer Section 1.30. ... ... .,."

14. I also rely upon the Final Order No. s174Et-sll49/2021 dated i5.08202l passed by

Hon'ble CESTAT, New Delhi, in the case of Evershine Customs (C&F) pvt. Ltd. Vs.

commissioner of customs, New Delhi [2021 (B) TMI 906 - CESTAT NEW DELHI]. Relevant

Para of the said order is as under [emphasis supprliedJ:

"32. Evidently, if the order clearing the goods for home consumption was not issued, the

assessmenf r^r still open and the goods are s:ill imported goods assessable to duty under

section 17' There cannot be any demand un ler section 28. In the present case, the goods

were not yet cleared. The importer (or his cB) filed a Bill of Entry self assessing the duty

which has been found to be erroneous. Th,z duty has to be reassessed and a speaking

order has to be passed by the proper off;cer. If the olf;cer of DRI is also the proper offtcer

[under Section 28(11) or otherwise] and has done the reassessmen oss a

a]

I Page8ofl0
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speaking order. Anlt SCN under Section 28 can only arise after the goods have been

cleared for Home Consumption and not before. This is because a demand under section

28 is in the nature of review of the assessment already done under section 17 by the

proper olficer. Without the assessment under section 17 being completed, there cannot

be review under section 28 and the relevant date under section 28 for reckoning the

time limit has notyet arisen. For this reason, the demand under section 28 in respect of

the goods which have not yet been cleared for home consumption cannot be sustained

and the answer to the question (c) which we raised is 'No demand under section 28

can be issued unless the goods have been cleared for home consumption and

hence the demand does not sustain."

Above-mentioned decisions are squarely applicable to the present case and therefore,

required to be followed.

15. Another contention raised in the appeal filed by Customs Department is that the

Remission of duty granted by the adjudicating authority is not proper without invoking

provisions of Section 23 of the Customs Act, 1962. I have seen the impugned order dated

23.07.2024. In the said order, it is nowhere mentioned that Remission of dury has been

granted by the adjudicating authority. Further, the issue of Remission of duty has not been

raised in the Show Cause Notice. It is not forthcoming why the issue of Remission of duty

has been raised in this appeal. Therefore, the issue of Remission of duty, if any, does not

arise for consideration at appeal stage.

16. In view ofthe above position, I find no error in the impugned order, which drops the

demand of differential duty/IGST of Rs.2L,727 /- under Section 2B(4) and penalty under

Section 1L4A on the grounds that the goods were not cleared by Customs under Section 47

of the Customs Act,7962. Thus, the appeal filed by the Customs Department is liable to be

rejected.

17. As the appeal filed by Customs Department is not sustainable on merit, there is no

requirement to grant opportunity ofpersonal hearing to the respondent importer, who has

not filed appeal against the impugned order, not sought personal hearing and he will not be

aggrieved against rejection of the present appeal filed by Customs Department.

18. In view of the abore-{iscussion and findings, I pass the following order.
-."_n 

. /l;\,
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Order:

I reiectthe appeat filed bythe Assistant Commissioner of Customs, Air Cargo Complex,

Ahmedabad, against the Order-ln-Original No. 23/AC/ACC/010/CRH/2024-25 dated

23.07.2024 in respect of import made by M/s. GItH Health Pvt. Ltd.

l-trl\
(nun cudr4---

Commissioner (Appeals)

Customs, Ahmedabad

Date: 11.11.2025
F.No. S/49-2slC A-2lCUS IAHD /2024-2s

By e-mail [As per Section f53[1J[cJ ofthe Customs Act,1962]

To

The Deputy/Assistant Commissioner of Customs.

Air Cargo Complex, 0ld Airport, Ahmedabad - 380003.

(By email: aircargo-amd@gov.in accusacc@gma l.com ]

M/s. GRH Health Pvt. Ltd.,

B-9, Radha Raman Society, Padra,

T.C. No. 21, Vadodara - 391440.

(By email: ashishpatel29l-@gmail.com )

Copy to:

1. The Chief Commissioner of Customs, Ahmedabad Zone, Customs House,

Ahmedabad. (email: ccoahm-guj@nic.in )

2. The Pr. Commissioner of Customs, Ahmedabad.

(email: cus-ahmd-gui@nic.in rra-customsahd@gov.in )

3. Guard File.
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