OIA No. MUN-CUSTM-000-APP-056-25-26

o <em (3rdta) SgEd &1 H1afay, HEHGETG

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,

Heft Hfe 4th Floor, §8®! Yd HUDCO Bhawan, $%¥ 4d9 S Ishwar Bhuvan Road
J9YTURT Navrangpura, J8HcI&G Ahmedabad - 380 009
ZIHTY HHIP Tel. No. 079-26589281

DIN - 2025067 1MNO0O00444F50

HIed &1 FILE NO.

$/49-20/CUS/MUN/2024-25

3rdie 3 TWIT ORDER-IN-
APPEAL NO. (141 {eb
ffAgm, 1962 Bt URT 128F &

3{qfd)(UNDER SECTION 128A
OF THE CUSTOMS ACT, 1962)

MUN-CUSTM-000-APP-056-25-26

Shri Amit Gupta

e PASSED BY Commissioner of Customs (Appeals),
Ahmedabad
f&i® DATE 05.06.2025

Jed SUTd e $i 9. 9 s
ARISING OUT OF ORDER-IN-
ORIGINAL NO.

Decision of competent authority conveyed vide
Letter No. CUS/RFD/OTH/830/2023-REF dated
04.03.2024 issued by the Assistant Commissioner
(Refund), Customs House, Mundra

e TS SR B @] (oD
ORDER- IN-APPEAL ISSUED
ON:

05.06.2025

rdterpal 1 A9 @ Udl NAME
AND ADDRESS OF THE
APPELLANT:

M/s Shakti Polyweave Pvt. Ltd.

Harmony, 3"“Floor, 15/A Shree Vidhyanagar

Co-op. Housing Society Ltd.,

Opp. NABARD, Nr. Usmanpura Garden, Ahmedabad

Page 1 of 14




OIA No. MUN-CUSTM-000-APP-056-25-26

g5 ufa 39 @fad & ol Sugim & forg gua 7 & wird @ forie A g8 WR) [6ar 747 e.

This copy is granted free of cost for the private use of the person to whom it is issued.

dagres fifon 1962 @1 yRT 129 1 €1 (1) (@ur Ffad) » eefi= Fufeataa oy &
S & WA H 15 A 59 AW § HUR BT HEd WYy ©al 81 af 39 1IN & Wity
o1 e ¥ 3 9 & ofar IR fya/wgaa gfg (ender ¥y, faw darey, (o fawm)
qug 7, 7% faeelt &1 gterv snded vEd #R o B.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Fafafas gefRa HTGW /Order relating to :

@)

ST & ¥ U | HUTfad $Is AT,

(a)

any goods exported

(9)

HIRA | 3TUTd H3A 8 [PH! aTgd J @ral 791 Afb YR § 3& od | U IaR A T AT
7 I T W TR IAR W1 & forg oriférd ara IaR 9 O U 41 9F T ®TH IR IdR
T 719 ®1 /431 § Sufdd ara | &t gl.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

()

dargres srfufga, 1962 & s X auT I9a eflF §41¢ 7Y Frant & agd Yo arad! 1
srerafh,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

QA&7 31ded UF W FramTad! J ey wey § UK $A1 8 o9 =ita I9@! o
o1 weft 3 39 & w1y Fafafed srem dau @7 afee

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(@)

PIC B Tac,1870 & A 9.6 Iyl 1 & efi= Fuffead fvg U s8R 59 anew &1 4 wfaai,
et e ufa & yarg 09 @1 ATy e fewe @ g1 @nfE.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(H)

TG aIae & SHemdl Q1Y gl MW BI 4 Uiadr, afa &l

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

()

TARIETT & forT 3des @1 4 gfadl

(c)

4 copies of the Application for Revision.

(4)

TG0 daT aRR B & [0 AHIed AUTTTH, 1962 (@41 Fufa) 7 Fufa wiy o
I e, B, gus wad) ok fafay weY & ofid & siehs ofrar @ & 5. 200/ -(FUT &) H AT
$.1000/-(FTY TFH g9R T77 ), Sa1 Nt Arean &1, F g g oprar & ywifore =er der.e
&} 3 wfergi. afE e, WM AT S, S T €8 B A SR FUY U A a1 368 FH
g1 a1 18 E ¥ =7 .200/- 3% afe U @@ | #fUe €1 df B9 & U H ¥.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellancous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Reﬁsignﬁﬁﬁﬁcﬁ@?n:_lf the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

T W, 2 & HUTA e TG & SATal Y HHE & G B gl dIg oArad 39 AW § 3ed
Heqy &l g o @ Hases sfUfaw 1962 @ U1 129 T (1) F ¥efiT wid o3 A
drarges, =g IS Yoo AR Jar &1 e Afrevur & gug FafafEa @ w sdflg &=

gFHa g

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

AT, 4 3UTE Yod 9 §al X Ul | Customs, Excise & Service Tax Appellate
iftrepvor, ufgedt éfta ds Tribunal, West Zonal Bench

g1 A, FEATA Yo, Ade IRWRTR ga, | 27 Floor, Bahumali Bhavan,

SHHET, HegHadIE-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

dargres sfufaw, 1962 $1 URT 129 T (6) & el WaTges sfuftam, 1962 Ft URT 129
T (1) & = ordta & wiy FPwfaf@a g waw g wrfge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@)

e § grafug amwa A oef et daRee USRI R 7 T4 Yed MR TS ayT aman
T €8 1 IHH U I FU¢ 1 IHE FHH 81 ) TP gAR IUT.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(H)

3dta & gmfud qrHa A Wl [ed GHTed ATUDRT gIRT HITT 741 Yed AT TS 4T Tl
T 8 @ ThH Ui 9@ U @ fue 8 dfed 3ud A ar@ | $fye F 8 ) ui" R

*qU

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(N

it § wafAg Ao ¥ 9g fod! Smgee fteR) gy g a7 Xed 3R ST ayT aeman
41 &8 @1 IPH YUY a1 ¢ § 3fU® 81 a7 59 g9 IUT.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

39 31QY & [deE U@V & FHTA, HiTl 7Y Yo & 10% el R W, oigl Yob U1 Yoob T4 o8 1941G A ¢, U1 28 & 10%
321 A W, Wigl Had os faarg A g, e @1 s |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute,

I T B URT 129 (U) & 3a7d ordla TSR & GHY AR Yd® 1aeT T3 (@
ﬁwan&mﬁsﬁmmwﬁnﬁaﬁgmﬁ%ﬁmmﬁﬁﬁmméfﬁwﬁmwmz-aﬂ(&a%
gﬂgmaﬁmmmwﬁ%ﬁmmﬁm%muﬁﬁammwmﬁm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

{a) in an appeal fo ay or for rectification of mistake or for any other purpose; or
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ORDER-IN-APPEAL

M/s Shakti Polyweave Pvt. Ltd. situated at Harmony, 3“Floor,15/A Shree
Vidhyanagar Co-op. Housing Society Ltd., Opp. NABARD, Nr. Usmanpura Garden,
Ahmedabad(hereinafter referred to as ‘the appellant’) have filed the present appeal in
terms of Section 128 of the Customs Act, 1962, challenging the deczision of the competent
authority (hereinafter referred to as 'the adjudicating authority’' as conveyed by the
Assistant Commissioner (Refund), Customs House, Mundra vide his letter vide
F. No. CUS/RFD/OTH/930/2023-REF dated 04.03.2024 (hereinafter referred to as 'the

impugned letter’)

2. Facts of the case, in brief, the appellant had imported goods under Advance
Authorisation by availing the exemption under Notification No. 18/2015-Cus under the Bill
of Entry No. 4295569 dated 6.12.2017. The ‘pre-import’ condition ir respect of the imports
had not been fulfilled and the above Bill of Entry was re-assessed in terms of Circular No.
16/2023-Cus wherein it was clarified that in all similar cases the Bills of Entry may be re-
called and re-assessed for imposition of IGST. Upon re-assessment, the system created
a challan for payment of IGST along with interest and the appellants paid interest
amounting to Rs. 8,37,378/-.

21 The appellant filed a refund claim of %8,37,378/- before the Assistant
Commissioner (Refund), Customs House, Mundra, on the ground that there was no
provision under Section 3 of the Customs Tariff Act for the levy of interest in respect of
IGST. In support of their claim, the appellants relied on the judgment of the Hon'ble High
Court of Bombay in the case of M/s Mahindra & Mahindra Ltd., reported at (2023) 3
Centax 261 (Bom), which was subsequently upheld by the Hon’ble Supreme Court.

3. The Assistant Commissioner (Refund), Customs House, Mundra vide letter No.
CUS/RFD/OTH/930/2023-REF dated 04.03.2024 returned the refund claim filed by the

appellant with the following remark:-

“ On perusal of the documents submitted by you, it is fourd that you have not
submitted any documents evidencing that the competent authority has waived off
the interest paid against Bill of Entry No. 4295569 dated 06-12-17. In this
connection, until competent authority would waive off the interest paid against said

Bill of Entry, no refund arises, hence, the refund filed by you is pre-mature and

cannot be processed.
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In view of above, the refund application filed by you is returned herewith along with
all the documents submitted by you in original and you are requested to submit a

fresh application for refund after such waiver allowed by the competent authority”

4. Being aggrieved with the impugned letter conveying the decision of the competent
authority, the appellant have filed the present appeal. They have,inter-alia, raised various

contentions and filed detailed submissions as given below in support of their claims:

» Section 27 of the Customs Act does not stipulate that waiver of the interest has to be
procured from the competent authority before filing of refund claim. It is the case of
the appellants that interest has been charged and collected without the authority of
law, as evident from the grounds raised in the refund claim, and in such cases where

the collection is without authority of law the same is required to be returned.

» The refund claim was returned without issuance of a Show Cause Notice and thereby
the principles of natural justice were vitiated. Reliance was placed on the case laws
of M/s Sidheshwar SSK Ltd. reported at 2011 (274) ELT 141 (T) and M/s Leister
Technologies India P Ltd. reported at 2018 (364) ELT 650 (T) and Circular No.
1053/2/2017-CX dated 10.3.2017.

» No recovery can be affected without the authority of law in terms of Article 246 of the
Constitution of India. Reliance was placed on the case laws of M/s Mafatlal Industries
Ltd. v/s Union of India reported at 1997 (089) ELT 247 (SC) and M/s Somaiya
Organics v/s State of Uttar Pradesh reported at 2001 (130) ELT 03 (SC).

» IGST was leviable under Section 3(7) of the Customs Tariff Act and not under Section
12 of the Customs Act. Reliance was placed on the case laws of M/s Hyderabad
Industries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s Mahindra & Mahindra
Ltd. reported at (2023) 3 Centax 261 (Bom)

» Interest can be levied and charged on delayed payment of tax only if the statute that
levies and charges the tax makes a substantive provision in this behalf. Reliance was
placed on the case law of M/s Mahindra & Mahindra Ltd. reported at (2023) 3 Centax
261 (Bom), M/s Ukai Pradesh Sahakari Khand Udyog Mandli Ltd. reported at 2011
(271) ELT 32 (Guj) and order dated 16.7.1997 of the Hon'ble Supreme Court in the
case of M/s India Carbon Ltd.

» There were no provisions under Section 3(12) of the Customs Tariff Act for charge of
interest and as such no interest could have been charged in the case. Reliance was
placed on the case laws of Mlgnhlgah'ﬁ a& Mahindra Ltd. reported at (2023) 3 Centax
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261 (Bom) and M/s A R Sulphonates Pvt. Ltd. reported at (2025) 29 Centax 212
(Bom).

» The order dated 28.7.2023 of the Hon'ble Supreme Court in Special Leave Petition
Diary No. 18824/2023 in the case of M/s Mahindra & Mahindra is a declaration of law
by the Hon'ble Supreme Court within the meaning of Article 141 of the Constitution of

India.

» The substitution of Section 3(12) of the Customs Tariff Act vide Section 106 of the
Finance (No. 2) Act which has been enacted on 16.8.2024 in itself establishes that
prior to 16.8.2024 there was no provision for charging of interest. In the instant case,
the matter pertains to a period prior to 16.8.2024 and as such the interest collected by
the department is without authority of law and is simply in the nature of deposit which
is required to be returned forthwith.

> In absence of any provision to charge interest on the levies under Section 3 of the
Customs Tariff Act, the interest recovered from them assumes the nature of collection
without the authority of law. It is a settled matter of law that any amount collected
without the authority of law cannot be retained and has to be returned forthwith.
Reliance was placed on the case laws of M/s G B Engineers reported at 2016 (43)
STR 345 (Jhar) and M/s KVR Construction reported at 2012 (26) STR 195 (Kar) as
affirmed by the Hon'ble Supreme Court as reported at 2018 (1¢) GSTL J70 (SC)

PERSONAL HEARING

8. Personal hearing in the matter was held on 08.05.2025 wherein Shri John Christian
and Shri Ashish Jain, Consultants appeared for hearing on behaif of the appellants. They
reiterated the submissions made in appeal memorandum and placed on record the case
law of M/s A R Sulphonates Pvt. Ltd. reported at (2025) 29 Centax 212 (Bom).

DISCUSSION AND FINDINDS

6. | have carefully examined the impugned letter, the appeal memorandum submitted
by the appellants, the submissions made during the course of the hearing, as well as all
documents and evidence available on record. The issue in short for examination is

whether interest is chargeable in respect of levy of IGST.
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I. It is a well-settled principle of law that interest on delayed payment of tax can be
levied and charged only if the statute imposing the tax contains a specific substantive
provision to that effect. This view is supported by the order dated 16.07.1997 in the case
of M/s Indian Carbon Ltd. and M/s Ukai Pradesh Sahakari Khand Udyog Mandli Ltd.,
reported at 2011 (271) ELT 32 (Guj).

7.1  There is no dispute that IGST is leviable under Section 3(7) of the Customs Tariff
Act. However, for interest to be charged or penalty imposed, there must be a
corresponding substantive provision within Section 3 of the Customs Tariff Act itself. The
recovery mechanism provided under sub-section (12) of Section 3 does not contain any
provision for charging interest or imposing penalties. A comparison between the
substituted Section 3(12) and the earlier version of Section 3(12) clearly establishes this

position. For ease of reference, the relevant texts are reproduced below:

Statute prior to substitution i.e. before 16.8.2024

The provisions of the Customs Act, 1962 (52 of 1962) and the rules and

regulations made thereunder, including those relating to drawbacks,

refunds and exemption from duties shall, so far as may be, apply to the duty

or tax or cess, as the case may be, chargeable under this section as they

apply in relation to the duties leviable under that Act.]

Statue after substitution i.e. after 16.8.2024

“The provisions of the Customs Act, 1962 and all rules and regulations
made thereunder, including but not limited to those relating to the date for
determination of rate of duty, assessment, non-levy, short-levy, refunds,
exemptions, interest, recovery, appeals. offences and penalties shall, as far
as may be, apply to the duty or tax or cess, as the case may be, chargeable
under this section as they apply in relation to duties leviable under that Act

or all rules or regulations made thereunder, as the case may be.".

A comparison of the substituted statute with the earlier version clearly demonstrates that
the provision for charging interest and imposing penalties in respect of IGST levied under
Section 3(7) of the Customs Tariff Act was introduced only with effect from 16.08.2024.
Prior to this amendment, there was no statutory provision under Section 3(12) of the
Customs Tariff Act authorizing the levy of interest or the imposition of penalties.

7.2  The amended Section 3(12) of the Customs Tariff Act is prospective in nature, and

accordingly, the provision for charging interest is applicable only with effect from
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Pvt. Ltd., reported at (2025) 29 Centax 212 (Bom), wherein the Hon'ble High Court of

Bombay has observed as under:

66. Further, as far as the applicability of Section 3 (12), aftar its amendment
by Finance (No. 2) Act, 2024, dated 16th August 2024, is concemed, it
would be appropriate to first refer to the provisions of the amended Section
3 (12) of the Tariff Act. AmendedSection 3 (12) of the Tariff Act reads as

under:-

"12:- The provisions of the Customs Act, 1962 (52 of 1962)
and all rules and regulations made thereunder, inc'uding but
not limited to those relating to the date for determination of
rate of duty, assessment, non-levy, shortlevy, refunds,
exemptions, interest, recovery, appeals, offences and
penalties shall, as far as may be, apply to the duty or tax or
cess, as the case may be, chargeable under this section as
they apply in relation to duties leviable under that Act or all

rules or regulations made thereunder, as the case may be."

67. In our view, the amended Section 3 (12) of the Tariff Act is prospective

in nature and would apply only with effect from 16th Augusi, 2024.

7.3 The issue of whether there existed any provision for charging interest and imposing
penalty under Section 3 of the Customs Tariff Act is no longer res integra. The Hon'ble
High Court of Bombay, in the case of M/s Mahindra & Mahindra Lid., reported at (2023)
3 Centax 261 (Bom), has categorically ruled that the imposition of penalty and charge of
interest under Section 3(6) of the Customs Tariff Act (now re-numbzared as Section 3(12))
is not sustainable in respect of duties leviable under Section 3. This ruling was affirmed
by the Hon'ble Supreme Court vide its order dated 28.07.2023 in Special Leave Petition
(Civil) Diary No. 18824/2023. Furthermore, the department's Review Petition against the
said order was also dismissed by the Hon'ble Supreme Court on (9.01.2024 in SLP (C)
No. 16214/2023.

7.4  The Hon'ble High Court of Bombay reaffirmed the above legal position in the case
of M/s A R Sulphonates Pvt. Ltd., reported at (2025) 29 Centax 212 (Bom). The issue
under consideration was similarly whether interest could be chargec and penalty imposed
for the delayed payment of IGST. The Hon'ble Court categorically held that neither
interest nor penalty is leviable in respect of IGST demands. In del vering this judgment,
the Court conclusively settled all controversies surrounding the issue. The relevant

portion of the judgment, which is self-explanatory, is reproduced below for ease of

reference:
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“ 60. In Mahindra & Mabhindra Limited (supra), this Court, after going
through the provisions of Section 3 (6) of the TariffAct and Section 3 A (4)
of the Tariff Act as applicable at the relevant time, held that no specific
reference was made to interestand penalties in Sections 3 (6) and 3A (4) of
the Tariff Act, which are substantive provisions and, therefore, imposing
interestand penalty would be without the authority of law. In the present
case, the levy of IGST is under Section 3 (7) of the TariffAct, and Section 3
(12) of the Tariff Act which is applicable to the said levy is parimateria to
Sections 3 (6) and 3A (4) of theTariff Act as referred to in the case of
Mahindra & Mahindra Limited (supra). In these circumstances, in our view,

the saiddecision is squarely applicable to the facts of the present case.

61. Further, we are unable to accept the submissions of the Respondents
that the decision in the case of Mahindra &Mahindra Limited (supra) is not
applicable to the facts of the present case since it does not interpret Section
3 (12) of the Tariff Act. The provisions under consideration before this Court
in the case of Mahindra & Mahindra Limited (supra) wereSections 3 (6) and
3A (4) of the Tariff Act. In Mahindra & Mahindra Limited (supra), this Court
interpreted the provisions of Sections 3 (6) and 3 A(4) of the Tariff Act, which
are parimateria to the unamended Section 3 (12) of the Tariff Act, which isin
consideration in the present case. On interpreting Sections 3 (6) and 3A (4)
of the Tariff Act, this Court held that when no specific reference was made
to interest and penalties in the said provisions, imposing interest and
penalty would be without the authority of law. In these circumstances, in our
view, the ratio of the decision in the case of Mahindra & Mahindra
Limited(supra), would be squarely applicable to the facts of the present

case.

62. We are also not able to accept the submission of the Respondents that
the provisions of Section 3 (12) use the term "including” and the same
implies that the provisions of the Customs Act will be made applicable to
the Tariff Act. As can be seen from the Judgement of this Court in Mahindra
& Mahindra Limited (supra), Sections 3(6) and 3A(4) of the Tariff Act, which
were considered by this Court in the said Judgement, also use the word
“including”. Despite the same, this Court came to the conclusion that, since
there was no specific reference to interest and penalties, imposing interest
and penalties would be without the authority of law.
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63. In these circumstances, in our view, the su bmissions of the
Respondent, based on the use of the word "including" inSection 3 (12) of

the Tariff Act, cannot be accepted.

67. In our view, the amended Section 3 (12) of the Tariff Act is prospective

in nature and would apply only with effect from 16th August, 2024.

69. From the said judgement, it is abundantly clear that Section 3 (12) of
the Tariff Act, as amended by Finance (No. 2)Act, 2024 da‘ed 16th August,
2024, would apply only prospectively and would not be applicable to the
case of the Petitioner at all.

70. In our view, for all the reasons stated hereinabove, the impugned Order,
to the extent that it levies interest and penalty,is without the authority of law
and is liable to quashed and set aside.

72. In our view, for all the reasons stated herein above, the said Circular, to

the extent that it seeks to recover interest, is bad in law.”

The Hon'ble High Court of Bombay has unequivocally held that interest is not chargeable
in cases involving the levy of IGST, leaving no room for doubt in the context of the present
case.

7.5 In view of the foregoing, the issue is no longer res integre, and it is settled that
interest cannot be charged in cases involving IGST leviable under Section 3(7) of the
Customs Tariff Act.

7.6 From the ICEGATE Portal, it is observed that the Appellant has already
paid the interest of Rs.8,37,378/- on the IGST in respect of Bill of Entry No. 4295569
dated 06.12.2017.

8. In light of the judicial principles laid down by the Hon'ble Supreme Court in
M/s Kamlakshi Finance Corporation Ltd. reported at 1991 (55) ELT 433 (SC), | am bound
to follow the judgments of the Hon’ble Supreme Court in M/s Mahindra & Mahindra
Ltd. (supra) and the Hon’ble High Court of Bombay in M/s A R Sulphonates Pvt.
Ltd., especially since there is no stay on the operation of these orders, nor have they

been overruled to date.

9. Further, | find that the order dated 28.7.2023 of the Hon'ble Supreme Court in the
case of M/s Mahindra & Mahindra Ltd. [SLP (Civil) Diary No. 18824 of 2023], reported at

YA
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(2023) 9 Centax 361 (SC), is the law of the land under the provisions of Article 141 of the

Constitution of India for the following reasons:

a) The SLP filed by the department was dismissed by the Hon'ble Supreme Court
with reasons, thereby constituting a speaking order. This position has been further
clarified in Instruction F. No. 276/114/2015-CX.8A dated 9-2-2016, the relevant

excerpt of which is reproduced below:

“If the SLP is dismissed at the first stage by speaking a reasoned

order, there is still no merger but rule of judicial discipline and

declaration of law under Article 141 of the Constitution will apply. The

order of Supreme Court would mean that it has declared the law and
in that light the case was considered not fit for grant of leave.”

b) The above position of law has also been laid down in the case of case of
Kunhayammed V/s State of Kerala reported at 2001 (129) ELT 11 (SC) wherein

it has been held as under:

If the order refusing leave to appeal is a speaking order, i.e. gives
reasons for refusing the grant of leave, then the order has two
implications. Firstly, the statement of law contained in the order is a

declaration of law by the Supreme Court within the meaning of Article
141 of the Constitution. Secondly, other than the declaration of law,

whatever is stated in the order are the findings recorded by the

Supreme Court which would bind the parties thereto and also the
court, tribunal or authority in any proceedings subsequent thereto by
way of judicial discipline, the Supreme Court being the Apex Court
of the country.

c ) The Review Petition Diary No. 41195/2023 filed by the department against
order dated 28.7.2023 was dismissed by the Hon'ble Supreme Court vide order
dated 9.4.2024

d) The orderdated 28.7.2023 of the Hon'ble Supreme Court is not in liminestands
established from the very fact that the department had filed Review Petition Diary
| No. 41 ?'95_/%23 against the said order. If the order dated 28.7.2023 was in limine,

e
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no review petition could have been filed against the said order in light of the Board's
Instruction F. No. 276/114/2015-CX.8A dated 9-2-2016.

10.  Further, | find that the department exercised its statutory right of appeal under
Section 130E of the Customs Act. Consequently, the dismissal of the appeal—whether
by a speaking or non-speaking order—invokes the doctrine of merger. This position is

supported by the following case laws:

a) M/s Pernod Ricard India (P) Ltd. reported at 2010 (256) ELT 161 (SC) wherein the

Hon'ble Supreme Court has held as under:

In our opinion, once a statutory right of appeal is invoked, dismissal of
appeal by the Supreme Court, whether by a speaking order cr non-speaking
order, the doctrine of merger does apply, unlike in the case of dismissal of
special leave to appeal under Article 136 of the Constitution by a non-

speaking order.

24. In the present case, the appellant preferred statutory appeal under
Section 130E of the Act against order of the Tribunal dated 25th March 2003
and, therefore, the dismissal of appeal by this Court though by a non-

speaking order, was in exercise of appellate jurisdiction, wherein the merits
of the order impuqned were subjected to judiciary scrutiny. In our opinion,

in the instant case, the doctrine of merger would be attracted and the

appellant is estopped from raising the issue of applicability o’ Rule 6 in their

case.

b) M/s Caryaire Equipments India Ltd. reported at 2005 (179) ELT 522 (All) wherein
the Hon'ble Allahabad High Court has ruled as under:

22 It may be mentioned that dismissal of an SLP without Jiving reasons

does not amount to merger of the judgment of the High Court in the order
of the Supreme Court vide Kunhayammed v. State of Kerala, 2001 (129)
EL.T 11 (S.C.) = (2000) 6 SCC 359. However, in our opinion dismissal of
an appeal under Section 35L(b) by the Supreme Court wou'd amount to a

merger even if the Supreme Court does not give reasons. This is because

e
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Article 136 of the Constitution is not a regular forum of appeal at all. It is a
residuary provision which entitles the Supreme Court to grant at its
discretion Special Leave to Appeal from any judgment, decree, order etc. of
any Court or Tribunal in India. This is an exceptional provision in the
Constitution which enables the Supreme Court to interfere wherever it feels
that injustice has been done but it is not an ordinary forum of appeal at all.
In fact unless leave is granted by the Supreme Court under Article 136 no
appeal is registered. Article 136 is a discretionary power in the Supreme
Court and it does not confer a right of appeal upon a party but merely vests
discretion in the Supreme Court to interfere in exceptional cases vide State
of Bombay v. Rusy Mistry and Another, AIR 1960 SC 391, Municipal Board
v. Mahendra, AIR 1982 SC 1293 efc.

23. Article 136 does not confer a right to appeal at all. It only confers a
right to apply for a Special Leave to Appeal vide Bharat Bank v. Its
Employees, AIR 1950 SC 88. It is for this reason that a dismissal of an SLP
does not amount to merger of the order of the High Court or the Tribunal
with the order of the Supreme Court. The Supreme Court can reject an SLP
without even going into the merits of the case e.g. if it believes that the
matter is not so serious as to require consideration by the Supreme Court
or for any other reasons.

24. On the other hand Section 35L provides a reqular forum of appeal.

Hence if an appeal under Section 35L is dismissed by the Supreme Court,

whether by giving reasons or without giving reasons in either case. The

doctrine of merger will apply and the judgment of the High Court or the

Tribunal will merge into the judgment of the Supreme Court. Hence in our

opinion the judgment of the Supreme Court dismissing the appeal against
the order of the CEGAT is binding on us.

11.  In view of the above, | find that interest cannot be charged on the levy of IGST in
the absence of any provision for the same in the Customs Tariff Act. Consequently, the
interest recovered in the present case is without legal authority and cannot be retained
by the department; it must be refunded. The adjudicating authority failed to appreciate
that this case does not concern a waiver of interest under special circumstances, but
rather the unlawful collection of interest where no statutory provision exists. Therefore,
the decision of competent authority about non waiver of interest paid on IGST and thereby
rejecting the appellants’ refund application by returning the same is legally not sustainable

. . /"'.'- N ',-
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12.  Accordingly, | set aside the decision of the competent authority for non waiver of
refund Interest on IGST as conveyed vide impugned letter and allow the appeal filed by

the appellant by way of grant of refund as claimed by the appellart.

- \
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Commissioner (Appeals),
Customs, Ahmedabad

F. No. S5/49-20/CUS/MUN/2024-25 a Date: 05.06.2025
A -aa:nﬁﬂ ATTEST ED
By Registered post A.D/E-Mail Eﬁ’r&TENDENT
'I' . BAD.
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/M/s Shakti Polyweave Pvt. Ltd.
Harmony, 3Floor, 15/A Shree Vidhyanagar AT
Co-op. Housing Society Ltd., S
Opp. NABARD, Nr. Usmanpura Garden,
Ahmedabad.

Copy to: 2 A
The Chief Commissioner of Customs, Gujarat, Custom House, AhmedaBaeLHJ-/
The Pr. Commissioner of Customs, Customs House, Mundra.

The Additional Commissioner of Customs, Custom House, Mundra.

The Deputy /Assistant Commissioner of Customs, Custom House Mundra

Guard File.
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