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qo U{I & Bq-mrl rrc q6 TEI]

This copy is granted free of cost for the private use of the pers(rn to whom it is issued

1962 61 UI{r 129 (1) (qqT d
qtn-cir- & trr{+r d ott qfr fi ofit{ t qqi d r{rEd qil{s.rr-dr d A {s onecr q,t qTfr'

al ilrts Q a rgq & eiat erw {Bq/sgffi qfu{ lwtet ffu'rp, fr-t dryr, llrwo frrrm1

iis-{ crrf, T{ Ht oi g-+0E{q qrtfi u-qa o-t v+? B.

Under Section 129 DD(1) ofthe Customs Act, 1962 (as amende(l), in respect of the following
categories of cases, any person aggrieved by this order can pre.'er a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

d d ,/Order relating to :

6-q CIf,.

any goods exported

qr{d gTqKI fta$ Era d ora rrqr dfu-r qrrd q sq&-rrq errc qr iwcrd
qT sg q<rdr R{Fr q{ gatt qri a. ftC ertl&ro qre sort c qra qr gI gg rRIq e.{Fr qr sfrrt
rrg qrf, 61 qrdr A orQlfi6 qr( € s'm A.
any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of s,uch goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

, 1962 & etqEl x de{r ss& r{l]t{ fitC rTC E-6d {@- EE',s d
sfdrq]fl.

Payment of drawback as provided in Chapter X of Customs Act. 1962 and the rules made
thereunder.

&rur q;{ {rkI qTSq nqdE-t;rr 1'TT qFt

of qrS'rfr eltt ss & qrq t{€ftfud o'Fmrd e.cr ili erPdq ,

The revision application should be in such form and shall be vr.rihed in such manner as

may be specified in the relevant rules and should be accompanied by :

g€,1870 q4q.6 1 et rrg.rlqR {s 4

ft{qftl \ro efr t trsTs tS o1 qrqmq Em troz c''rT Alr qrFdS.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

sErg dF 3rdr{r qTq w 4

4 copies of the Order-in-Original, in addition to relevant documr:nts, if any

&TUI 4

4 copies of the Application for Revision.

&tul ar.R , L962 lq?{l

srq rdk, r1q,qw,qd gilr ffiu q-A& sfr{}. 3r{tr efldl | !:r. 26e7-1sqq dr e] rnyvt

o.rorqT-1Fw \rtf 6-sRqrd ), +sr 1{} nrq-f,rd, € vq fta r{rrar'1 } Irqlfrlfi q-crlfl d"!flt'o

o1 A qfr'qi. qft go, qirn rrqt qrq, dqut rrqr {s qfl nfrr oitt Fqq \16 drc qr ss$ Fc

adN rbts ft Fq fr o.zool- .:itr qfr q-6 f,rs € 3f€ro d d SIs & t;q fr t. rooo/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.20O/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the

Head of other receipt s, fees, fines, forfeitures and Miscellanr:ous [tems being the fee

tiprescribed in the Customs Act, 1962 (as amended) for filing a Revisio . If the

{w

ts)
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Under section tZ9 (a; of the saia Acq every application made before the Appellate Tribuna.l-

(a) in all appeal y or for rectification ofmistake or for any ottler purpose; o!

by a fee of five Hundred rupees

n
tr

*

amount of duty and intercst demanded, fine or penalty levied is one lakh rupees or less,

- and if it is more than one lakh rupees, the fee is Rs.1000/fees as Rs.200/

4 iilerfl qS.ft dffi &'eroroGrqcrc.d'&{Eardqkqil{6qfr tgqTesr€s{rild
c-eqs iliTr d d a drtTtr Biffrfrry re62 d ErtI lze c (rl a 3{fi1 qEiC S.u.-s d
*qr{-tr, i;*q vqrq ao, eitr €-Er ol er0-o otRro-{ur S scqr mfud qa q{ orfrd 6-{

s-64 e

q(s.

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address:

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

sd

3dlo-{nT, qfH &*qfld
3.qE {@ A+{161

3f{r[{qT, 3€[(FIl-{-3800 1 6

EsSqfs(,

Customs, Excise & Service Tax Appellate
Trlbunal, West Zonal Bench

l]in,

5 dcTqIto etlEfrq-q, w62 d ErrT r2e g (61 fr 3{tJt{, Sqrg_tr eifrrftqq', Ls62 d ErrT r2e
q (1) & er{f{ erfio t mq FTft'fud {-@ v{fl di qTFdq-

Under Section 129 A (6) of the Customs Acl, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

(o) .yfrq t uqfta urfi A v-6i fo-S dcT1-tr odtrorfr art qirlT rrur {io e{t{ qrq oqt oITIql

rrqr as a1 rfi-q qiq drcr Fqg qr ss€ oq A d \to 6gR €qq.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh mpees or less, one thousand

ruPees;

(a)

,rfi-o € vqfta qrrrA C q-6i 1o-S SetTtr orftrolt em qtm rrql {ffi eilt qrq aql 6rnql
rrqr (g e1 {sq qf" dRr Fqq i oduo' d Affi rqt qqRr eil-s € 3ffs-6 l d d; qis EyrR

sqg

({{)

(b) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than frve lakh rupees but not

exceeding Iifty lakh rupees, five thousand rupees ;

(q) qfif, Q s6fud nm-d d q-A ffi Sqa_tr o{Rr6r0 iln cir-r rFrr {@ 3il{ qfq dr{T (rnqT

rTql es 61 {fr-q Tqlg dr{r Fqq * sIRr6 d d; Es 6qI{ {qq.

(c)

where the amount of duty and interest demanded and penalty levied by any offrcer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

{q) {s r{ra{ fu ft-fg o{firs{sr b smi, qii {q {@ d to./. BffiF qr, qEi

.if{I o-{i w s6i +Td iE fd-4R dt, or{-o rq qrwn 
r

{.s qr {tr \rd (s fu4rd i i, qr q-s } ro"z.

(d) order shall lie before tie Tribunal on payment of I @/o ofthe duty demanded q/here duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute

An appea.l agamst tl.is

b UftI 1EI{I 92 3td eFn-dN ) vq&I {TIR q;I (o)
{tfr &3{rt{r gT rromqt- ol cf)Er{ardc qT ftrdi 3l{I q,qq)f,{{ ftc qfff, sTqETfdtsrds rrq
{q qT3{fif, w{3{rifi 6t Ch!-sl{di( ) (r{R q)ftc enft6a dq-EHTq dgItI OT {Iel,Ifi{6.ili srcc

fr1

(b) for res applicatron shall be accompanied
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ORDER.IN-APPEAL

M/s Shakti Polyweave P\i,t. Ltd. situated at Harmony, 3'dFloor,'1 5/A Shree

Vidhyanagar Co-op. Housing Society Ltd., Opp. NABARD, Nr. Usmani:ura Garden,

Ahmedabad(hereinafter referred to as 'the appellant') have filed the present appeal in

terms of Section 128 of the Customs Act, 1962, challenging the de:ision of the competent

authority (hereinafter referred to as 'the adjudicating authority'r as conveyed by the

Assistant Commissioner (Refund), Customs House, Mundra vide his letter vide

F. No. CUS/RFD/OTH/930/2023-REF dated 04.03.2024 (hereinafter referred to as 'the

impugned letter')

2. Facts of the case, in brief, the appellant had imported 1;oods under Advance

Authorisation by availing the exemption under Notification No. 1Bl2015-Cus under the Bill

of Entry No.4295569 dated 6.12.2017. The 'pre-import' condition ir respect of the imports

had not been fulfilled and the above Bill of Entry was re-assessed i1 terms of Circular No.

16/2023-Cus wherein it was clarified that in all similar cases the Bills of Entry may be re-

called and re-assessed for imposition of IGST. Upon re-assessme 1t, the system created

a challan for payment of IGST along with interest and the appellants paid interest

amounting to Rs. 8,37,3781.

2.1 The appellant filed a refund claim of t8,37,378/- t'efore the Assistant

Commissioner (Refund), Customs House, Mundra, on the ground that there was no

provision under Section 3 of the Customs Tariff Act for the levy ol interest in respect of

IGST. ln support of their claim, the appellants relied on the judgmelt of the Hon'ble High

Court of Bombay in the case ol M/s Mahindra & Mahindra Lfd, reported al (2023) 3

Centax 261 (Bom), which was subsequently upheld by the Hon'ble Supreme Court'

3. The Assistant commissioner (Refund), customs House, Mundra vide letter No.

CUS/RFD/OTH/930/2023-REF dated 04.03.2024 returned the refund claim filed by the

appellant with the following remark:-

" On perusal of the documents submitted by you, it is found that you have not

submittedanydocumentsevidencingthatthecompetentauthoityhaswaivedoff

the interest paid against Bilt of Entry No' 4295569 date'd 06-12-17' ln this

connection,untilcompetentauthoitywouldwaiveofftheintercstpaidagainstsaid

Bitl of Entry, no refund aises, hence, the refund filed by you is pre-mature and

cannot be processed.

,E

P
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ln view of above, the refund application filed by you is returned herewith along with

all the documents submitted by you in oiginal and you are requested to submit a

fresh application for refund after such waiver allowed by the competent authoity"

4. Being aggrieved with the impugned letter conveying the decision of the competent

authority, the appellant have filed the present appeal. They have,inter-alia, raised various

contentions and filed detailed submissions as given below in support of their claims:

F Section 27 of lhe Customs Act does not stipulate that waiver of the interest has to be

procured from the competent authority before filing of refund claim. lt is the case of

the appellants that interest has been charged and collected without the authority of

law, as evident from the grounds raised in the refund claim, and in such cases where

the collection is without authority of law the same is required to be returned.

! The refund claim was returned without issuance of a Show Cause Notice and thereby

the principles of natural justice were vitiated. Reliance was placed on the case laws

of M/s Sidheshwar SSK Ltd, reported al 2011 (27q ELf 141 (T) and M/s Leister

Technologies lndia P Ltd. reported at 2018 (364) ELT 650 (T) and Circular No.

10531212017 -CX dated 10.3.2017.

F No recovery can be affected without the authority of law in terms of Article 246 of the

Constitution of lndia. Reliance was placed on the case laws of M/s Mafatlal lndustries

Ltd. v/s Union of lndia reported at 1997 (089) ELT 247 (SC) and M/s Somaiya

Organics v/s State of Uttar Pradesh reported at 2001 (130) ELT 03 (SC).

F IGST was leviable under Section 3(7) of the Customs Tariff Act and not under Section

12 of the Customs Act. Reliance was placed on the case laws of M/s Hyderabad

lndustries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s Mahindra & Mahindra

Ltd. reported at (2023) 3 Centax 261 (Bom)

F lnterest can be levied and charged on delayed payment of tax only if the statute that

levies and charges the tax makes a substantive provision in this behalf. Reliance was

placed on the case law of M/s Mahindra & Mahindra Ltd. reported at (2023) 3 Centax

261 (Bom), M/s Ukai Pradesh Sahakari Khand Udyog Mandli Ltd. reported al 2011

(271) ELT 32 (Guj) and order dated 16.7.1997 of the Hon'ble Supreme Court in the

case of M/s lndia Carbon Ltd.

placed on the case laws of M/ Mahindra Ltd. reported at (2023) 3 Centax
lS

tn

i,

\t +*
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i There were no provisions under Section 3(12) of the Customs Tariff Act for charge of

rnterest and as such no interest could have been charged in the case. Reliance was

$u
t 
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261 (Bom) and M/s A R Sulphonates Pvt. Ltd. reported al (2025) 29 Centax 212

(Bom).

F The order dated28.7.2023 of the Hon'ble Supreme Court in Special Leave Petition

Diary No. 1882412023 in the case of M/s Mahindra & Mahindra is a declaration of law

by the Hon'ble Supreme Court within the meaning of Article 12.1 of the Constitution of

lndia.

F The substitution of Section 3(12) of the Customs Tariff Act vide Section 106 of the

Finance (No. 2) Act which has been enacted on 16.8.2024 in itself establishes that

prior to 16.8.2024 therc was no provision for charging of intererst. ln the instant case,

the matter pertains to a period prior to 16.8.2024 and as such the interest collected by

the department is without authority of law and is simply in the rrature of deposit which

is required to be returned forthwith.

F ln absence of any provision to charge interest on the levies under Section 3 of the

Customs Tariff Act, the interest recovered from them assumes r.he nature of collection

without the authority of law. It is a settled matter of law that any amount collected

without the authority of law cannot be retained and has to be returned forthwith.

Reliance was placed on the case laws of M/s G B Engineers reported at 2016 (43)

STR 345 (Jhar) and M/s KVR Construction reported a|2012 (26) STR 195 (Kar) as

affirmed by the Hon'ble Supreme Court as reported at2018 (12.) GSTL J70 (SC)

5. Personal hearing in the matterwas held on 08.05.2025 wherr:in Shri John Christian

and Shri Ashish Jain, Consultants appeared for hearing on behalf of the appellants. They

reiterated the submissions made in appeal memorandum and placr-'d on record the case

law of M/s A R Sulphonates Pvt. Ltd. reported al(2025) 29 Centax 212 (Bom).

DISCUSSION AND FINDINDS

6. I have carefully examined the impugned letter, the appeal memorandum submitted

by the appellants, the submissions made during the course of the hearing, as well as all

documents and evidence available on record. The issue in short for examination is

whether interest is chargeable in respect of levy of IGST.

Droa 6of14
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7. lt is a well-settled principle of law that interest on delayed payment of tax can be

levied and charged only if the statute imposing the tax contains a specific substantive

provision to that effect. This view is supported by the order dated 16.07.1 997 in the case

ol M/s lndian Carbon Lfd. and M/s Ukai Pradesh Sahakai Khand Udyog Mandli Ltd.,

reported at2011 (271) ELT 32 (Guj).

7.1 There is no dispute that IGST is leviable under Section 3(7) of the Customs Tariff

Act. However, for interest to be charged or penalty imposed, there must be a

corresponding substantive provision within Section 3 of the Customs Tariff Act itself. The

recovery mechanism provided under sub-section (12) of Section 3 does not contain any

provision for charging interest or imposing penalties. A comparison between the

substituted Section 3(12) and the earlier version of Section 3(12) clearly establishes this

position. For ease of reference, the relevant texts are reproduced below:

Statute prior to substitution i.e. be 16.8.2024

The provisions of the Customs Act, 1962 (52 of 1962) and the rules and

regulations made thereunder, including those relating to drawbacks.

refunds and exemption from duties shall. so far as may be, apply to the duty

or tax or cess, as lhe case may be, chargeable under this section as they

apply in relation to the duties leviable under that Act.l

"The provisions of the Custorns Act, 1962 and all rules and regulations

made thereunder, including but not limited to those relating to the date for

determination of rate of dufy, assessment, non-levy, shott-levy, refunds,

exemptions, interest. recovery. appeals. offences and penalties shall. as far

as may be, apply to the duty ortax orcess, as lhe case may be, chargeable

under this section as they apply in relation to duties leviable under that Act

or all rules or regulations made thereunder, as the case may be.".

A comparison of the substituted statute with the earlier version clearly demonstrates that

the provision for charging interest and imposing penalties in respect of IGST levied under

Section 3(7) of the Customs Tariff Act was introduced only with effect from 16.08.2024.

Prior to this amendment, there was no statutory provision under Section 3(12) of the

Customs Tariff Act authorizing the levy of interest or the imposition of penalties.

7.2 The amended Section 3(12) of the Customs Tariff Act is prospective in nature, and

accordingly, the provision for charging interest is applicable only with effect from

16.08.2024. This view is by the judgment in the case of M/s A R Sulphonates

:Y)t

t

,,]
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Statue after substitution i.e. after 16.8.2024

-J]-'/-



OIA No. MUN-CL STM-000-APP-056-25-26

An. Ltd., reported al (2025) 29 Centax 2'12 (Bom), wherein thr: Hon'bte High Court of

Bombay has observed as under:

66. Fufther, as faras the applicability of Section 3 (12), after its amendment

by Finance (No. 2) Act, 2024, dated 16th August,2024, is concerned, it

would be appropriate to first refer to the provisions of the zrmended Secfion

3 (12) ot the Taiff Act. AmendedSection 3 (12) of the Taiff Act reads as

under:-

67. ln our view, the amended Section 3 (12) of the Tariff Act is tive

tnnature and would a v onlv wi'th effect from 16th Auqus; . 2024.

7 .3 The issue of whether there existed any provision for chargingl interest and imposing

penalty under section 3 of the customs Tariff Act is no longer re.s integra. The Hon'ble

High court of Bombay, in the case ot Mls Mahindra & Mahindra Ltd., reported at (20231

3 centax 261 (Bom), has categorically ruled that the imposition of penalty and charge of

interest under section 3(6) of the customs Tariff Act (now re-numb:red as section 3(12))

is not sustainable in respect of duties leviable under Section 3. Tl,is ruling was affirmed

by the Hon'ble Supreme Court vide its order dated 28.07.2023 in {ipecial Leave Petition

(Civil) Diary No. 1882412023. Furthermore, the department's Review Petition against the

said order was also dismissed by the Hon'ble Supreme Court on Ctg.01.2024 in SLP (C)

No. 1621412023.

7.4 The Hon'ble High Court of Bombay reaffirmed the above legal position in the case

of Mls A R Sulphonates Pvt. Ltd., reported ar12025129 Centax:212 (Bom). The issue

under consideration was similarly whether interest could be chargec and penalty imposed

for the delayed payment of IGST. The Hon'ble Court categoric;ally held that neither

interest nor penalty is leviable in respect of IGST demands. ln del vering this judgment,

the Court conclusively settled all controversies surrounding the issue. The relevant

portion of the judgment, which is self-explanatory, is reproduced below for ease of

reference:

Page 8 of 14

"12:- The provisions of the Customs Act, 1962 (52t of 1962)

and all rules and regulations made thereunder, inc,tuding but

not limited to those relating to the date for detem,ination of

rate of duty, assessment, non-levy, shoilevy, refunds,

exemptions, interest, recovery, appeals, offences and

penalties shall, as far as may be, apply to the duty or tax or

cess, as the case may be, chargeable under this secfion as

they apply in relation to duties leviabte under that Act or all

rules or regulations made thereunder, as the case may be.,,
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" 60. ln Mahindra & Mahindra Limited (supra), this Court, after going

through the provisions of Section 3 (6) ot the TaiffAct and Section 3 A (4)

of the Taiff Act as applicable at the relevant time, held that no specific

reference was made to interestand penalties tn Secflons 3 (6) and 3A (4) ot

the Tariff Act, which are substantive provisions and, therefore, imposing

interestand penalty would be without the authoity of law. ln the present

case, the levy of IGST is under Section 3 (7) ot the TaiffAct, and Section 3

(12) ot the Tariff Act which is applicable to the said levy is paimateia to

Sectlons 3 (6) and 3A (4) of theTaiff Act as refened to in the case of

Mahindra & Mahindra Limited (supra). ln these circumstances, in our view,

the saiddecision is squarely applicable to the facts of the present case.

61. Fufther, we are unable to accept the submissions of the Respondents

that the decision in the case of Mahindra &Mahindra Limited (supra) is not

applicable to the facts of the presenf case since it does not interpret Section

3 (12) of the Taiff Act. The provisions under consideration before this Court

in the case of Mahindra & Mahindra Limited (supra) wereSections 3 (6) and

3A (4) of the Tariff Act. ln Mahindra & Mahindra Limited (supra), this Courl

interpreted the provisions of Sectlons 3 (6) and 3 A(4) of the Taiff Act, which

are paimateia to the unamended Section 3 (12) of the Taiff Act, which isin

consideration in the present case. On interpreting Secfions 3 (6) and 3A H)

of the Tariff Act, this Coutt held that when no specific reference was made

to interest and penalties in the said provisions, imposing interest and

penalty would be without the authoity of law. ln these circumstances, in our

view, the ratio of the decision in the case of Mahindra & Mahindra

Limited(supra), would be squarely applicable to the facts of the present

case.

62. We are also not able to accept the submission of the Respondents that

the provisions of Section 3 (12) use the term "including" and the same

implies that the provisions of the Customs Act will be made applicable to

the Tariff Act. As can be seen from the Judgement of this Coud in Mahindra

& Mahindra Limited (supra), Secfions 3(6) and 3A(4) of the Tariff Act, which

were considered by this Court in the said Judgement, a/so use the word

"including". Despite the same, this Couft came to the conclusion that, since

there was no specific reference to interest and penalties, imposing interest

and penalties would be without the authoity of law.

i1
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\a
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63. ln these circumstances, in our view, lhe su brnisslons of the

Respondent, based on the use of the word "including" inSection 3 (12) of

the Taiff Act, cannot be accepted.

67. ln our view, the amended Secflon 3 (12) of the Tariff Act is prospective

in nature and would apply only with effect from 16th August, 2024.

70. ln our view, for all the reasons slaled hereinabove, the inpugned Order,

to the extent that it levies interest and penalty,is without the authority of law

and is liable to quashed and set aside.

72. ln our view, for all the reasons sfated herein above, the said Circular, to

the extent thaf if seeks to recover interest, is bad in law."

The Hon'ble High Court of Bombay has unequivocally held that int()rest is not chargeable

in cases involving the levy of IGST, leaving no room for doubt in the, context of the present

case.

7.5 ln view of the foregoing, the issue is no longer res integret, and it is settled that

interest cannot be charged in cases involving IGST leviable under Section 3(7) of the

Customs Tariff Act.

7.6 From the ICEGATE Portal, it is observed that the,Appellant has already

paid the interest of Rs.8,37,378/- on the IGST in respect of Bill cf Entry No. 4295569

dated 06.12.2017.

8. ln light of the judicial principles laid down by the Hon'ble Supreme Court in

M/s Kamtakshi Finance corporation Ltd. reported at 1991 (55) ELT 433 (SC), I am bound

to follow the judgments of the Hon'ble Supreme Court in M/s Nlahindra & Mahindra

Ltd. (supra) and the Hon'ble High court of Bombay in M/s A R Sulphonates Pvt.

Ltd., especially since there is no stay on the operation of these lrders, nor have they

been overruled to date.
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69. From the said judgement, it is abundantly clear that lieclion 3 (12) of

the Taiff Act, as amended by Finance (No. 2)Act, 2024 daled 16th August,

2024, would apply only prospectively and would not be epplicable to the

case of the Petitioner at all.

9. Further, I find that the order dated 28.7.2023 of the Hon',ble supreme court in the

case of M/s Mahindra & Mahindra tfd [SLP (Civil) Diary No. 1882.1 ol 20231, reported at



(2023) I Centax 361 (SC), is the law of the land under the provisions of Article 141 of the

Constitution of lndia for the following reasons:

a) The SLP filed by the department was dismissed by the Hon'ble Supreme Court

with reasons, thereby constituting a speaking order. This position has been further

clarified in lnstruction F. No. 27611 1412015-CX.BA dated 9-2-2016, the relevant

excerpt of which is reproduced below:

"lf the SLP is lssed af the first staqe bv speakino a reasoned

order, there is still no merger but rule of iudicial discipline and

declaration of law under Adicle 141 of the C tution will aoolv. The

order of Supreme Court would mean that it has declared the law and

in that light the case was considered not fit for grant of leave."

lf the order refusing leave to appeal is a speaking order, i.e. gives

reasons for refusing the grant of leave, then the order has two

implications. Firstlv. the statement of law contained in the order is a

declaration of law bv the Supreme Court within the mean of Article

141 of the Constitution. Secondly, other than the declaration of law,

whatever is stated in the order are the findings recorded by the

Supreme Coutl which would bind the parties thereto and also the

court, tribunal or authority in any proceedings subseguen, fh ereto by

way of judicial discipline, the Supreme Couft being the Apex Court

of the country.

c ) The Review Petition Diary No. 4119512023 filed by the department against

order dated 28.7.2023 was dismissed by the Hon'ble Supreme Court vide order

daled 9.4.2024

No. 411€ 023 against the said order. lf the order dated 28.7.2023 was in limine,

i
I
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b) The above position of law has also been laid down in the case of case of

Kunhayammed V/s State of Kerala reported a12001 (129) ELT 11 (SC) wherein

it has been held as under:

d ) The order dated 28.7 .2023 of the Hon'ble Supreme Court is not ln /imrnestands

established from the very fact that the department had filed Review Petition Diary
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no review petition could have been filed against the said ord()r in light of the Board's

lnstruction F. No 27611 1412015-CX.BA dated 9-2-2016.

10. Further, I find that the department exercised its statutory right of hppeal under

Section 130E of the Customs Act. Cohsequently, the dismissal of the appeal-whether

by a speaking or non-speaking order-invokes the doctrine of rrerger. This position is

supported by the following case laws:

a) M/s Pernod Ricard lndia (P) Ltd. reported at 2010 (256) ELI' 161 (SC) wherein the

Hon'ble Supreme Court has held as under:

ln our opinion, once a statutory ight of appeal is invoked, drsmlssa/ of

appeal by the Supreme Court, whether by a speaking order c'r non-speaking

order, the doctine of merger does apply, unlike in the case of dismissal of

special leave to appeal under Ariicle 136 of the Constitution by a non-

speaking order.

24. ln the present case. the appellant oreferred statuton, aooeal under

Sectlon 130E ofthe Act aoainst order of the Tribunal dated 2lith March 2003

and, therefore. the dismissal of aDOeatb this Courl tho qh bv a non-V

soeakino order. tne xercise of aooellate iurisdiction, where n th merits

of the order imouoned were subiected to iudiciarv scrutinv. ln ton

in the instant c se. the doctrine of meroer would be attuacted and the

appellant is estopped from raising the issue of applicability o' Rule 6 in their

case.

b) M/s caryaire Equipments lndia Ltd. reported at 2005 (179) ELT 522 (All) wherein

the Hon'ble Allahabad High Court has ruled as under:

22. lt ma be men d that dismissal of an SLP wit,hout Tivina reasons

sno a the nt H fiin order

urt unha of la. 2001 fi29)

n dismissal of

I under Section 35L(b theSu me Court wou'd amoun ttoabv

f h

E.L.T. 11 /S.C.) = t2000) 6 s C 359. Ho ver. ln our oDtnl(

an aD

sons. Thrs ls because

\

me r even if the Suoreme Court does not otve

of 14

,--.

'\n)'.
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Afticle 136 of the Constitution is not a regular torum of appeal at all. lt is a

residuary provision which entitles the Supreme Court to grant at its

discretion Special Leave to Appeal from any iudgment, decree, order etc. of

any Court or Tibunal in lndia. Ihls ls an exceptional provision in the

Constitution which enables the Supreme Court to interfere wherever it feels

that injustice has been done but it is not an ordinary forum of appeal at all.

ln fact unless leave is granted by the Supreme Court under Ariicle 136 no

appeal is registered. Article 136 is a discretionary power in the Supreme

Couft and it does not confer a right of appeal upon a party but merely vests

discretion in the Supreme Court to inteiere in exceptional cases vide Sfate

of Bombay v. Rusy Mistry and Another AIR 7960 SC 391, Municipal Board

v. Mahendra, AIR 1982 SC 1293 etc.

23. Article 136 does not confer a ight to appeal at all. lt only confers a

ight to apply for a Special Leave to Appeal vide Bharat Bank v. lts

Emptoyees, AIR 1950 SC 88. /t is for this reason that a dismissal of an SLP

does not amount to merger of the order of the High Court or the Tibunal

with the order of the Supreme Courl. The Supreme Couft can reiect an SLP

without even going into the meits of the case e.g. if it believes that the

matter is nol so senbus as to require consideration by the Supreme Court

or for any other reasons.

24. On the other hand Section 35L provides a reqular forum of appeal.

Hence if an aDDEal under Section 35L ls dlsmlssed bv e SuDreme Court

whether bv oivinq reasons or without qivino reasons in either case. The

doctine of merqer will aoolv and the iudoment of the HIQhCouft or the

Tribunal will merqe into the iudqment of the Supreme Court. Hence in our

opinion the judgment of the Supreme Courl dismissing the appeal against

the order of the CEGAT is binding on us.

11. ln view of the above, I find that interest cannot be charged on the levy of IGST in

the absence of any provision for the same in the Customs Tariff Act. Consequently, the

interest recovered in the present case is without legal authority and cannot be retained

by the department; it must be refunded. The adjudicating authority failed to appreciate

that this case does not concern a waiver of interest under special circumstances, but

rather the unlavvful collection of interest where no statutory provision exists. Therefore,

the decisron of competent authority about non waiver of interest paid on IGST and thereby

rejecting the appellants' refund application e is legally not sustainable

and liable to be set aside
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12. Accordingly, I set aside the decision of the competent authority for non waiver of

refund lnterest on IGST as conveyed vide impugned letter and allow the appeal filed by

the appellant by way of grant of refund as claimed by the appellart.

\u
(AMIT PTA)

Co nmissioner (Appeals),

Sustoms, Ahmedabad

Date: 05.06.2025
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By Registered post A.D/E-Mail

To,

z/M/s Shakti Polyweave Pvt. Ltd.\'/ 
Harmony, 3'dFloor, 15/A Shree Vidhyanagar

Co-op. Housing Society Ltd.,

Opp. NABARD, Nr. Usmanpura Garden,

Ahmedabad.
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5.

The Chief Commissioner of Customs, Gu.iarat, Custom Hour;e, Ahmeda

The Pr. Commissioner of Customs, Customs House, Mundrir.

The Additional Commissioner of Customs, Custom House, [4undra.

The Deputy /Assistant Commissioner of Customs, Custom l-louse,Mundra

Guard File.
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