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f,ir<g;vnmf, runurgr
Shiv Kumar Sharma, Principal Commissioner
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ilrqTfod :-

Passed by :-

a< :'+r?rr rirar :

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-OA-2O24-25 dated
L6.O4.2O24 in the case of M/s. Ratnaveer Stainless Products Pvt. Ltd., E-77 GIDC,
Savli, Maljusar, District-Vadodara, Guj arat- 39 I 7 7 5

1 R-q qfu FD dr +q xfr ffi qrft t, st qfurd q-drT * ftq fr :Eo r<n ft wrft {r

1. This copy is gralted free of charge for private use of the person(s) to whom it is
sent

2. iq 3neer t ffirSE mt€ ft qft qq qr?sr fr fift t frq qr{ + fi-r( frrr {"+, etc-r< i1"+ \r{
n-qr6( Brffiq ;qrqrltr+-<or, lrflil{< fi-6 +1 cq qr?sr h fr-€d qfr-q +< q.mm-tr erfl-q qilq+
{FqErr, trrqruIc+, rrcrc {Em qi t-{s{ qmfrq ;qIqfD-{-(oT, gq-ft TiG-d, E-gqrff lrq-{ ,

ffi gr< ilr< tq $ +r{ t, ftfter< ar<, 3r(rr(ET, 3ril<Er<-3so oo+ fr qdftr E]_ft srGq I

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise a-nd Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribuna.l, 2nd Floor, Bahuma-li Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. vsBrfi-qrr€cd. fr.q.s t<rfu'mftqffiqftSr sqq-(fffiE-d6 (qfrq ftrrqwft, tssz *
Fzrq s h sq fi-{rq (2) t Gfrfl€E qffit rrcr Ermefi ftq flqtt str BTff{ +} qrl qffi t
<rfuq frqr qrg drTT frq 3{r?sr + G-{-d qfi-{ ff.r€ d, sFfr :ft s-d-f,r S yR.qi d"rfl ft ili
1w{ t r+ t +c qs {ft TcTFril ilft qftCtr qfre t qEifuf, urft €fliq ff 

=-n 
cM t

efiR-<frcqrtilQcr

fufurqr+ftqmil<r / By sPEED Posr A.D.
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a. srfl-c frqt eoqt qr ft-qrrr \ni qfi-* il snem enft-{ t, qR rfttt q ilfu-q ff qrrfft tqr ssh
qr?T ftfr 3rftsr h frta q..ft{ ft.r{ A, srrft tr s-d-ft 0 qM de-r{ fi'qrqrft grt t +:+ t
+r'\r+r+rFre vftffir

4. The Appeal including the statement of facts and the grounds of appeal sha-lI be
filed in quadruplicate and shall be accompanied by an equal number of copies of
the order appea-1ed against (one of which at least shatl be a certified copy.)

5. 3rfl-m 6Fr qq{ eiffi er++ trd ;t q}n Cs {fr {il*H qi Grfr il6 q-++r k+<vr h G-qr gTfrd h
m.r-oTt + Fcc eftfr + 3ifltd tsn 6rir qrQq qd N 6Rrrt +1 mqr1er( mqift-a rc;n qGgr

5. The form of appeal sha-ll be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or
narrative and such grounds should be numbered consecutively.

6. ;+ftq frqr r.p+ ar&ftw, t 062 ft errcr t 2s t * sq-d--q} + 3in-f-d ftvtft-d fts fts +rrr+ .r<

fl-6 ftrd t, q-{t + Cffi fr l$qTrd i+ ft qrn+r t qqft-+-<sr + tra h qaqo rBqrc } n'q
qa tciftd qiq grcz * vftq e-<r ft iflq.ft ilir q-t qtr grw arfiq t cc-{ tr 

"tq 
g6s frqr

',Itg{nl

6. The prescribed fee under the provisions of Section 129A of the Customs
Act,7962 sha.ll be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any Nationalized
Bank located at the place where the Bench is situated and the demald draft
shal1 be attached to the form of appeal.

7. {q B{rter h ft-6a ft'qr {i4, s?qr{ Uc6F \fti +{r{( 3r+ff'q ;qr'{l-B+{ur t sJE+ * 7.5% q-{i

eJE6 3lrr+r rle+ qr4 g{Crfl 6T Eqr< Q wu-+ g<rrr+r oa-O cftS Ecr+r } er|fr G-{5a t 3-ffiT

Td,-d'r{ srt Br+'q ft er cr{,ft tr

7. An appeal against this order sha-ll lie before the Tribunal on paJ,'rnent of 7.5o/o of
the duty demanded where duty or duty and penalty al:e in dispute, or penalty,
where penalty a-lone is in dispute".

8. The copy of this order attached therein should bear an appropriate court fee

stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F. No. VIII/1O-17 lCommr. lO&A/2O22-23 dated
12.09.2022 issued to M/s. Rataaveer Staialess Products kt. Ltd.' an importer
having IEC No.3402000130 arrd having their registered office at E-77 GIDC, Savli,

Ma.rrjusar, District-Vadodara, Gujarat-39 1 775.

Brief Facts of the case:
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3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 19g2. It shalt
be filed in quadruplicate and sha-ll be accompanied by arr equal number of
copies of the order appealed against (one of which at least shall be certifred
copy) . A11 supporting documents of the appeal shoutd be forwarded in
quadruplicate.

8. RrqTFrq $vF erfuF-fi, 1870 + tr-d ftelffod ftq r{qr( d-q,r ftC rrq qrtcr ff vft qr

sq-Ttr F{r{rdq {6 ft+a 6JTT t{r qGql



M/s. Ratnaveer Stainless Producte ht. Ltd.' an importer having IEC
No.3402000130 and having their registered office at E-77 GIDC, Sav1i, Marjusar,
District-Vadodara, Gujarat-391775 (hereinaJter referred to as 'the Noticee' or "the

importer' for the sake of brevity), are engaged in the import of " Stainless Steel

CR/HR coil/Sheets"" for manufacture of "Stainless Steel Washers of different
grades" through several ports, without pa1rment of Duty of Customs under cover of
Advartce Autl:orizations.

2. Intelligence developed by the Directorate of Revenue Intelligence, Kolkata,
(hereinafter referred to as DRI) to the effect that M/s. Ratnaveer Stainless Products
Pvt. Ltd (importer), had imported various input materials without pa].rnent of Duty
of Customs under cover of a number of Advance Authorizations issued by regional
Directorate General of Foreigrr Trade (hereinafter referred to as DGFT). While
executing such imports, the importer availed benelit of exemption extended by
Notifrcation No. 18/2015-Cus dated 01-04-2015, as amended by the Customs
Notification No.7912077 dated 13-10-2017, and did not pay arty Customs Duty in
the form of Integrated Goods & Service Tax (IGST) levied under sub-section (7) of
Section 3 of the Customs Tariff Act, 1975, on such input materials at the time of
import. However, such exemption was extended subject to condition that the person
willing to avail such benefit should comply with the pre-import condition and the
finished goods should be subjected to physical exports only.

2.L However, the intelligence developed by DRI, Kolkata, clearly indicated that
although M/s. Ratnaveer Stainless Products R/t. Ltd availed such exemption in
respect of 09 Advalce Autl:orizations, but while going through the process of such
imports and corresponding exports towards discharge of export obligation, they
failed to comply with the pre-import condition, as demalded under the said
Notification No. 79/2017-Cus dated 13-70-2017, that extended such conditiona-l
exemption. Pre-import condition simply means that the goods should be imported
prior to commencement of export to enable the exporter to manufacture finished
goods, which could be subsequently exported under the same Advance
Authorization for discharge of Export Obligation.

2.2 Based on the said intelligence, investigation was initiated by way of
issuance of Summons under Section 108 of the Customs Act, 7962. The
Superintendent, Customs, ICD-Khodiyar vide letters F.No. VlIll4S-
1 1/ Prev/ Ratnaveer /2O2O-27 dated 12.01.2021 and 13.12.2OU. requested the
importer to submit the information regarding details of imports under Advance
Authorizations made by them during the period from 13.10.2017 to 10.01.2019.
M/s. Ratnaveer Stainless Products hrt. Ltd. vide letter dated 09.03.2022 under
ref.RML/IMPORT/CUS-1648 /2021-22102 and letter under ref. No.RML/lMP /2862 /
2022-23 I 03 dated 79.O7 .2022 submitted information regarding the details of
imports and exports under different Authorizations alongwittr photocopies of
Advalce Authorizations, Bills of Entry ard Shipping Bills. Therea-fter, a Summons
was issued to the Noticee to appear before the Superintendent of Customs
(Imports), ICD Khodiyar on 76.07.2022 for giving statement in relation to incorrect
availment of exemption of IGST in terms of Notifrcation No.79 /2077 dated
13.10.2017.

2,3 A statement of Shri Ashok Chavda, working as Marager of M/s. Ratnaveer
Stainless Products Rrt. Ltd. was recorded under Section 108 of Customs Act, 1962
by the Superintendent, Customs, ICD-Khodiyar on 76.07.2022. During the
statement, he has inter alia stated that their main inputs are Stainless Sheets &
Coils which are mainly imported under Advance Authorisation through ICD-
Khodiyar; their frnished goods are Stainless Steel Washers which are exported out
of India only ald there is no deemed export under Advalce Authorisation. He has
also produced copies of documents such as Advance Authorisation, Bi1ls of Entries
etc.
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2,4 The summary of the details produced by the Noticee are as under:-

Table- 1

2.5 It could be seen from the above Table that in case of 09 (Nine) Advance
Authorizations mentioned at Sr. No. 1,2,3,5,6,10,11 ,17 and 18, they have made

exports first before imports were made (from ICD, Sabarmati). Quite naturally, they
did not malufacture the goods which were exported under the subject Advalce
Authorization corresponding to the said Shipping Bills, out of the Duty-free
materials imported under the subject Advance Authorization. Therefore, the
materia-ls which were exported against those Shipping Bills, were not manufactured
of the Duty-free materials imported under the Advance Authorization in question.
This prima facie resulted in non-compliance of the pre-import condition.

Advancc Authorization specific No. & date of the first Bill of Entry and lirst Shipping BiU

Sr
No

AA No Fitst BE No BE Date First SB No

I 341OO42415 05.08.2016 6998294 9589866 22.O8.2016

3410042799 23.12.2076 a9792aO 2t.o3.20L7 3953753 07.o2.20L7

3 3410042812 03.o7.2017 2386996 70.o7.2017 3920364 o6.o2.2077

4 3410043182 16.o5.2077 9892724 30.05.2017 07.oa.2017

34LOO432L7 22.O5.20L7 3996205 t4.LL.20L7 5585696 2L.O4.20L7

6 34LOO43224 23.O5.2017 2047372 t2.06.20L7 ()5. 05.2017

7 3410043229 23.O5.2017 3364133 23.O9.2017 4823707 12.05,2018

8 3470043293 79.06.2077 2287529 29.06.2077 4133098 11.04.2018

9 3410043301 21.06.2017 315963 r oa.o9.2017 7058859

10 3410043413 29.Oa.20L7 4960542 27.OL.20LA aL7 5777 22.OA.20L7

I1 34LOO43467 L2.O9.20L7 48573t4 18.O1.2018 9155084 08.10.2017

t2 3410043504 27 .O9.2017 3810194 30.70.2077 91.726+0 27.t7.2078

13 34100436s8 29.rr.20t7 6881202 20.06.20t8 8677505 02.1.1..2078

t4 3410044150 17.05.2018 6877242 20.06.2078 707 7940 23.O8.201.8

15 3410044151 17.05.2018 769t602 18.08.2018 1280098 12.O1.2019

16 341OO44774 25.05.2018 8813688 72.11..207a 3575252 18.o4.20L9

17 34LOO44246 27.06.20L8 7902779 o4.o9,20La 6793764

18 3410044391 07.o8.2018 8063847 15.09.2018 3916633 31.03.2018

19 3470044+27 14.08.2018 7510645 04.08.2018 1462740 27.O7.2079

Pagc 4 of52

2.6 In respect of the aforementioned Advance Authorizations, the importer failed
to use Duty-free materials imported under the respective Advance Authorizations

AA Date SB Date

06.10.2016

a

7230367

5

sa70+25

22.O8.207A

09.08.2018



for the purpose of manufacture of the hnished goods, which were exported towards
discharge of export obligation. It is also implied that the Duty-free goods
subsequently imported could not have been used for the specified purpose.
Therefore, the importer failed to comply with the pre-import condition in respect of
these Advance Authorizations. F\:rther, the detailed study of the data revealed the
following:-

Table-2

Advance Authorisation specific No, & Bill of Entry No./Date & IGST benelit
Taken

Sr,
No AA No BE No BE Date

Port
Code

Taxable
value

IGST
EreEption

I 341OO42415 0 5.08.20 16 3474475 06.1r .20 17 INSBI6 2969888 905682

2969A8A 9036A2
2 3410042799 23.12.20),6 6750976 INSBI6 37 68408 1028330

376A408 1028330
3 3410042812 03.o1.2017 3752269 25.1O.2017 INSBI6 3359612 6670t7

3880307 06.1t.2017 INSBI6 4396057 9 55222

850481

399 666 5 14.11.20t7 INSBI6

3996200 14.1r.20),7 INSBI6 s980284 91 5789

19794147 421t292
4 34tOO43217 22.O5.2077 3996205 INSBI6 4 127752 818331

4046953 17 .11 20 t7 INSBI6 4207776 8354r2

404945). 14.1\ .2017 INSBI6 417 tO24 828 1 l5
4293542 06.12.2017 INSBI6 4225260 8 3888 3

4249942 06.12,2017 INSBI6 3923949 779060

4510136 26.12.20 17 7s68818 2237407

4298424 07.12.2017 INSBI6 4230615 r280221

4692366 05.0 1.20 l8 INSBI6 4064782 935230

4692361 05.0 r.2018 INSBI6 4075038 9 37 590

4842644 17.01 .20 18 INSBI6 9377994 2037750

4965769 27 .O). 20ta INSBI6 9294128 20t9527
5471426 06.03.2018 748559

5 3410043224 23 05.2017 403 1529 16.t r .20),7 INMUNl 3367858 668654

3367858 668654
3410043413 29.O4.2017 4960542 27.O1.2018 INSBI6 4088927 8669r4

4966258 27.Ot.20rA INSBI6 4023963 9 2 5839

4961478 27 .O1.2014 INSBI6 4792012 ro4t259
4966923 27 .Ot.201a INSBI6 8365414 t417723

5212572 14.o2.20t4 INSBI6 3999423 925232

5288837 20.o2.20 ta 4143290 905519

5591560 15.03.20l8 INSBI6 4619 r57 984 68 5

559 1535 15.03.20 r 8 INSBI6 963022r 20529 ),7

5608358 INSBl6 14639561 3 ),207 aO

5692128 22.O3.20 18 INSBI6 3597445 786233

5690967 22.O3.2018 INSBI6 20623A7

5790624 29 .O3.20 t8 INSBI6 4892562 to42969

57 90 598 29.O3.20 18 INSBI6 9457062 20 | 6004

6126639 25.O4.20 ta INSBI6 7 449109 1628007

6390228 1 5.05.20 18 INSBI6 4t44942 828 r59

658 1394 29.O5.2018 TNSBI6 8413001 1680917

6871242 20.06.20 ta INSBI6 9521168 267 A20a
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7063674 03.07.2018 INSBI6 477 815 t 1044268

Table-3

Details ofAdvance Licence No. & Date and IGST benefit taken dur!19
the oeriod 13.1O.2O17 to 1O.O1,2019 DertatnlnE to ICD-KHODIYAR

7 3410044286 27.06.2014 7902779 04.09 _ 20 l8 INSBI6

4857314 18.01.2018 INSBI6

120230095

5976251

7492896

7492496

26404020

la22+85

241.4434

24t4434

4992414 29.O1.20ta INSBI6 596s867 18 r9318

4992149 29.Or.2018 INSBI6 250380s 7635+7

5722826 24.O3.20la INSBI6 3186745 9 68 352

8 34).OO43467 12.O9.20 t7

5470392 06.03.2018 INSBI6 1592t02 731090

19224770 6704792

8063 847 15.09.2018 4046437 1245739

8445454 13 10.2018 INSBI6 99 8 5803 194 57 32

8 166393 24 09.20t8 INSBI6 4394767 856321

a7 40317 05 1 1.20 18 INSBI6 731418

88 16660 12. I 1.2018 INSBI6

348552l

514655l 1t24742

90]ta7t2 27.tr.2018 INSBI6

91889s4 10. 12.20 18 tNSBI6 324897 tt 7r0066

9229134 12.),2.2014 INSBI6 327 3720 715474

9 307389 18 r 2.2018 INSBI6 4223a5t 902834

9446131 2a.12.2018 INSBI6 3425337 6843A2

4673a8LO 10082354

9 34 10044391 07.08.2018

TOTAL 246759494 66119643

Port AA Date Taxable Value IGST BeneI-rt
05.08,2016 2969884 905682

34tOO42799 23.1_2.2016 3768408 1028330
3410042812 03.01.2017 t9794147 421t292
3470043217 22.O5.2017 62772622 14296085
3410043413 29.O8.2017 72023009s 26408020
34|00442A6 27 .06.2078 7892496 2414434
34tOO43467 12.O9.2077 t9224770 6104792
341004439t 07.08.2018 46738810 10082354

Total 28339 1635 65450989

2.7 As evident from Table-2 above, the importer have violated such pre-import
condition, Ieading to non-payment of IGST in 54 ( Fifty Four ) Bills of Entry under
cover of which imports were made involving IGST amount of Rs.6,61' 19,643/-
against the above-mentioned 09 (Nine) Advance Authorizations durlng the period
from 13.10.2017 to 10.01.2019. From Table-3, out ofthese 54 BEs, 53( Fifty Three)
Bills of Entry pertain to ICD Khodiyar, Ahmedabad involving IGST amount of
Rs.6,54,5O,989/-. wherein the said imported goods are valued at
Rs.28,33,91,636/- as evident from the Table-3 above.

Following provisions of law, which are relevant, have been quoted in
Annexure-A attached to the Show Cause Notice.

a)
b)

Para 4.03 of the Foreign Trade Policy (2015-20);
Para 4.05 of the Foreign Trade Policy (2O15-2Ol;
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c) Para 4.13 of the Foreigrr Trade Policy (2O15-2Ol;
d) Para 4.14 of the Foreign Trade Policy 12O15-2Ol;
e) 9.2O of the Foreign Trade Policy (20i5-20);
f) Para 4.27 of tbe Hald Book of Procedures (2015-201;
g) Section 2(e) ofthe Foreign Trade (DR) Act, 1992;
h) DGFT Notification No. 33/2015-20 dated 73-lO-2O17;
i) DGFT Notification No. 31/2013 (RE-2013) dated: - 01-08-2O13;
j) DGFT Circular No. 3/2013 (RE-2013) dated, 02-08-2013;
k) Notifrcation No 18/ 201S-Customs dated 0 1-04-20 15;
1) Notification No 79 /2017 -Customs dated 13-10-2017;
m) Section 17 of the Customs Acl, 1962;
n) Section 46 (4) of the Customs Act, 1962;
o) Section 111(o) of the Customs Act, 1962;
p) Section 112(a) of the Customs Act;
q) Section 124 ofthe Customs Act, 1962;

a)

An Aduance Authorisation is issued to allou.t dufu free import of inputs, u.thich are
physbolly incorporated in export product (makirLg normaL aLlou.tance for u.tastage). In
addition, fuel, oil, energg, catalgsts tuhich are consumed/ utilised to obtain export
product, mag aLso be allowed DGFT, bg meons of Public Notice, mag exclude ang
product(s) from puruiew of Aduance Authorisatbn.

b)

4.O5 Eligible Applicant / Export / Supplg
(a) Aduance Authorbation can be bsued either to a manufacfi.rer exporter or
merchant exporter tbd to supporting manufacturer.
(b) Aduance Authorisation for pharmaceutical products manufacfitred through Non-
Infinging (NI) process (as indicated in paragraph- 4.18 of Handbook of Procedures)
shall be i.ssued to manufacturer exporter only.
(c) Aduance Authori-sation shall be i.ssued for:
(i) Physbal export (including export to SDZ);
(ii) Intermediate supplg; and/ or
(iii) Supplg of goods to the categori.es mentioned in parograph 7.O2 (b), (c), (4, A,

(g) and ft) of thi.s FTP. (iu) SuppLy of 'stores' on board of foretgn going uessel /
aircraft, subject to condition thot there b speciftc Standard Input Output Norms in
respect of item supplied.

Para 4.73 Fore Tfsde Pollcu O75-2O inter-alla states that :-1,,fl

4. 13 Pre-import condition in certain cases-

(n DGFT mag, bg Notification, impose pre-import condttion for inputs under thi.s
Chapter.

(i4 Import items subject to pre-import condition are listed in Appendix 4J or uill
be as indicated in Standard Input Output Norms (SION).

(iii) Import of drugs from unregbtered sources shall haue pre-import condition

Para 4.74 Fore Tlade Pollcu 12O75-20 inter-alia stqtes thdt :-

4. 14 Details of Duties exempted-

Imports under Aduance Authori.satian are exempted from paAment of Bosic Customs
Dutg, Additional Customs Duty, Education Cess, Anti-dumping Duty, Counteruailing
Dutg, Safeguard Dutg, Transition Product Specific Safeguard Dutg, u.thereuer
app\icabLe. Import against supplies couered under paragraph 7.O2 (c), (d) and (g) of
FTP will not be exempted from payment of appticable Anti-dumping Dutg,
Counteruai\ing Duty, Safeguard Duty and Transitbn Product Specific Safeguard Dutg,

d)

Page 7 of52

c)



if ang. Houeuer, imports under Aduance Authorbation for phgsical exports are also
exempt from ulTole of the integrated tax and Compensation Cess Leuiable under sub-
section (7) and sub-section (9) respectiuelg, of section 3 of the Custorn-s Tanff Act,
1975 (51 of 1975), a-s maA be prouided in the notification i.ssued by Department of
Reuenue, and such imports shall be subject to pre-import condition. Imports against
Aduance Authorbations for pltgsical exports dre exempted from Integrated Tox and
Compensation Cess upto 31.O3.2018 onlg.

e) Para 9.2O Fore Trad.e Policu 12O75-2Ol inte io states that :-

9.20
"Export" is as defined in FT (D&R) Act, 1992, as amended from time to time

l) 4.27 Exports/ Supplies in anticipation or subsequent to issue of an Authonsation.

(a) Exports / supplies made from the date of EDI generated file number for an
Aduance Authorbatbn, mag be accepfed toutards dischorge of EO. Shipping / Supply
document(s) shouLd be endorsed uith File Number or Authorisation Number to
establish co-relation of exports / supplies uith Authorbation issued. Export/ supply
document(s) should also contain d.etaiLs of exempted mateials/ inputs consum.ed.

(b) If applicatbn b approued., authorisatbn shall be bsued bosed on input / output
norfrls in force on the date of receipt of applbation bg Regional Authoitg. If in the
interuening peiod (Le. from date of frling of appLication and date of issue of
authorisation) the norms get changed, the authorization uill be bsued in proportian to
prouisional exports / supplies alreodg made titL any amendment in norms i-s notified.
For remaining exports, Policy / Procedures in force on date of bsue of authorisation
shall be appLicable.

(d) Exports/ supplies made in anticipation of authori.sation shall not be eligible for
inputs with pre-import condition.

(e) "import" and 'export" means respectiuelg bringing into, or taking out of, Indin ang
goods bg land, sea or air;

h) Notilicatinn No.33/ 20 15-2O2O New Delhi.
Dated: 13 October, 2017
Subject: Amendments in Foreign Trade Policg 2O15-2O -reg

S.O. (E): In exercbe of pouers confened bg Section 5 of FT @Afl Act, 1992, read with
paragraph 1.O2 of the Foreign Trade Policg, 2O15-2O2O, as amended from time to
time, the Central Gouerttment herebA makes folLowing amendments in Foreign Trade
Policg 2O)5-2O. 1. Para 4.14 is am.ended to read as under' "4.14: Detoils oJ Duttes
exempted Imports under Aduance AutlTorbation are exempted from poAment of Basic
Customs Dutg, Additional Customs Dufu, Educotion Cess, Anti-dumping Dufu,
Counteruailing Dufu, Safeguard Dutg, Transition Product Spectfb Safeguord Dutg,
whereuer applbable. Import against supplies couered under parograph 7.O2 (c), (d)

and (g) of FTP will not be exempted from paAm.ent of applicable Anti-dumping Dutg,
Counteruailing Dufu, Safeguard. Dutg and Tronsiti.on Product Specific Sofeguard Dutg,
if ang. Houeuer, imports under Aduance Authorization for phgsical exports are also
exempt from uhole of the integrated tax and Compensation Cess Leuiable under sub-
sectinn (7) and sub-sectbn (9) respectiDelA, of section 3 of the Cusfoms Taiff Act,
1975 (51 of 1975), as maA be prouided in the notiJicatbn issued by Department of
Reuenue, and such imports shall be subject to pre-import condition."

NOTIFICATION ]vo. 37 tRE-2073)/ 2009-2014i)
NEW DELHI, DATED THE 7.t August,2073
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(c) The export of SCOMET items shall not be permitted against an Authorbation untit
and unless the requisite SCOMET Authori-sation i-s obtained- bg the applicant.

d Section 2(e) of the Foreign Trade (DR) Act, 7992 sto.tes that :-



In exerci.se of powers confened bg Sectton 5 of the Foreign

Trade (Deuelopment & Regutatbn) Act, 1992 (No.22 of 1992) read u-tith

paragraph 1.2 of the Foreign Trade Poficy, 20O9-2O14, the Central Gouemment
hereby notifres the follouing amend.ments in the Foreign Trade Polirg (FTP) 2OO9-

2014.
2. After para 4. 1 . 14 of FTP a neu para 4. 1. 15 b inserted.
"4.1.15 Whereuer SION permits use of either (a) a geneic input or (b) altemattue
inputs, unless the name of the specific input(s) [whicLt has (haue) been used in
manufacturing the export productl gets indicated. / endorsed in the relevant
shipping bill and these inputs, so endorsed, match the desciption in the releuant
bill of entry, the concerned Authorisation will not be redeemed. In other words,
the name/ desciption of the input t-sed (or to be used) in the Authori.sation must
match exactlg the nome/ description endorsed in the shipping bitL At the time

of discharge of export obligatbn (EODC) or at the time of redemption, RA shatl
allow onlg those inputs tuhich haue been specifically indicated in the shipping
biLL."

3. Para 4.2.3 of FTP is being amended by adding the phrase "4.1.14 and
4.1.15' in place of "and4.1.14". The amended para u.nuld be as und'er:
"Prouisions of poragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall
be applicable for DFIA holder."
4. Effect of thls Notlflcatlon: Inputs actuallg used in monufacture of
the export product should onlg be imported under the authori-sation. Similarlg
inputs actualty imported must be used in tlrc export product. This has to be
established in respect of euery Aduance Authorbatbn / DFIA.

j) Policg Circular No.Os (RE-2O13)/2OO9-2O74
Dated. the 2nd August, 2073

Subject: WithdrawaL of Policy Circular No.3O dated 1O.1O.2OO5 on Importabilifu of
Alternotiue inputs allouted os per SION.

Notification No.31 has been i.ssued on 1st August, 2O13 u-thich stipulates "tnputs
actually used in manufacture of the export product sltould onLg be imported under
the authoisation. SimiLarlg inputs actually imported must be used in tlTe export
product." Accordingly, the earlier Polirg Circular No.3O dated 10.1O.20O5 becomes
infructuous and hence stands utithdrawn.

2. This b to reiterate that duty free import of inputs under Duty
Exemptbn/ Remission Schemes under Chapter-4 of FTP slwLl be guided by the
Notifbotion No. 3l issued on 1.8.2O13. Hence ang claiftcation or notification or
communicatian i-ssued bg this Directorate on this matter uthich mog be repugnant
to thb Notificotinn shall be deemed to haue been superseded to tlrc extent of such
repugnanca.

k) Notifica tion No.- 7 /2 O75 - Customs. Ddted: o7-04-207 5-

G.S.R. 254 (E).- In exercise of the powers conferred by sub-section (1) of section 25
of the Customs Act, 7962 (52 of 1962\, the Centra1 Government, being satisf,red that
it is necessar5z in the public interest so to do, hereby exempts materia-is imported
into India against a valid Advance Authorisation issued by the Regional Authority in
terms of paragraph 4.03 of the Foreign Trade Policy (hereinafter referred to as the
said authorisation) from the whole of the duty of customs leviable thereon which is
specified in the First Schedule to the Customs Tariff Act, 1975 (5 1 of 1975) and
from the whole of the additional duty, safeguard duty, transitional product specifrc
safeguard duty and anti-dumping duty leviable thereon, respectively, under
sections 3, 8B, 8C a-nd 9A of the said Customs Tariff Act, subject to the following
conditions, namely :-

(i) that the said authorisation is produced before the proper offrcer of customs
at the time of clearalce for debit;
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(ii) that the said authorisation bears,-

(a) the name ald address of the importer and the supporting manufacturer in cases
where the authorisation has been issued to a merchant exporter; ald

(b) the shipping bill number(s) and date(s) and description, quantity and value of
exports of the resultant product in cases where import takes place after fulfillment
of export obligation; or

(c) the description and other specilications where applicable of the imported
materials and the description, quantity arrd value of exports of the resultant
product in cases where import takes place before fulf lment of export obligation;

(iii) that the materials imported correspond to the description and other
specifications where applicable mentioned in the authorisation and are in terms of
pa;.a 4.72 of the Foreign Trade Policy and the value and quantity thereof are within
the limits specified in the said authorisation;

(iv) that in respect of imports made before the discharge of export obligation in
full, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sr.rm as may be
specified by the Deputy Commissioner of Customs or Assista-nt Commissioner of
Customs, as the case may be, binding himself to pay on demand an amount equal
to the duty leviable, but for the exemption contained herein, on the imported
materia-ls in respect of which the conditions specified in this notification are not
complied with, together with interest at the rate of flfteen percent per alnum from
the date of clearance of the said materials;

(v) that in respect of imports made aJter the discharge of export obligation rn
full, if facility under rule 18 (rebate of duty paid on materia.is used in the
malufacture of resultant product) or sub-rule (2) of rule 19 of the Central Excise
Rules, 2002 or of CEI{VAT Credit under CENVAT Credit Rules, 2004 has been
availed, then the importer shall, at the time of clearance of the imported materia-ls
fumish a bond to the Deputy Commissioner of Customs or Assistant Commissioner
of Customs, as the case may be, binding himself, to use the imported materials in
his factory or in the factory of his supporting manufacturer for the manufacture of
dutiable goods and to submit a certificate, from the jurisdictional Central Excise
officer or from a specifred chartered accountant within six months from the date of
clearance of the said materials, that the imported materia-ls have been so used:

Provided that if the importer pays additional duty of customs leviable on the
imported materials but for the exemption contained herein, then the imported
materials may be cleared without furnishing a bond specified in this condition and
the additional duty of customs so paid shall be eligible for availing CENVAT Credit
under the CENVAT Credit Rules, 2004;

(vi) that in respect of imports made aJter the discharge of export obligation in
full, and if facility under rule 18 (rebate of duty paid on rnaterials used in the
manufacture of resultart product) or sub-ru1e (2) of rule 19 of the Centra1 Excise

Rules, 2002 or of CENVAT credit under CENVAT Credit Rules, 2004 has not been

availed and the importer furnishes proof to this effect to the satisfaction of the
Deputy Commissioner of Customs or the Assistant Commissioner of Customs as

the case may be, then the imported materials may be cleared without furnishing a
bond specifred in condition (v);

("ir) that the imports and exports are undertaken through the seaports, airports
or through the inland container depots or through the land customs stations as
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mentioned in the Table 2 annexed to the Notifrcation No.16/ 2015- Customs dated
01.04.2015 or a Special Economic Zone notified under section 4 of the Special
Economic Zones Act, 2OO5 (28 of2005):
Provided that the Commissioner of Customs may, by special order or a public notice
and subject to such conditions as may be specified by him, permit import and
export through any other sea-port, airport, inland container depot or through a
Iand customs station within his jurisdiction;

(viii) that the export obligation as specified in the said authorisation (both in
value ald quantity terms) is discharged within the period specified in the sajd
authorisation or within such extended period as may be granted by the Regiona-1

Authority by exporting resultalt products, manufactured in India which are
specified in the said authorisation:

Provided that an Advance Intermediate authorisation holder sha-11 discharge export
obligation by supplying the resultalt products to exporter in terms of
paragraph a.05 (c) (ii) of the Foreign Trade Policy;

(i*) that the importer produces evidence of discharge of export obligation to the
satisfaction of the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
allowed for fulfrlment of export obligation, or within such extended period as the
said Deputy Commissioner of Customs or Assistant Commissioner of Custons, as
the case may be, may allow;

(x) that the said authorisation shall not be tralsferred and the said materia-1s

sha-Il not be tralsferred or sold;

Provided that the said materia-ls may be transferred to a job worker for processing
subject to complying with the conditions specified in the relevalt Central Excise
notifications permitting transfer of materials for job work;

Provided further that, no such transfer for purposes ofjob work sha-ll be effected to
the units located in areas eligible for area based exemptions from the levy of excise
duty in terms of noLification Nos. 32/ 1999-Centra.l Excise dated O8.O7 .1999,
33/ 1999-Central Excise dated 08.07.1999, 39/2OO7- Central Excise dated
31.07.2001, 56 /2OO2- Central Excise dated 14.77.2002, 57 /2OO2- Central Excise
dated 14.11-2OO2, 49/2OO3- Central Excise dated 10.06.2003, 50 l2OO3- Central
Excise dated 10.06.2003, 56 /2OO3- Centra-l Excise dated 25.06.2003, 71/O3-
Central Excise dated 09.09.2003, 8/2OO4- Centra.l Excise dated 27.O1.2OO4 and
20 12007 - Central Excise dated 25.04.2007;

(xi) that in relation to the said authorisation issued to a merchalt exporter,
any bond reqr.rired to be executed by the importer in terms of this notification shall
be executed jointly by the merchant exporter a-nd the supporting malufacturer
binding themselves jointly and severa-11y to comply with the conditions specified in
this notification.

tification No.- /2O77 - Custom^s. Dated: 73-70-2077-

Central Gouernment, on being sati,sfied that it i.s necessary in tlrc public tnterest so to
do, made the follouing further om.endments in each of the notifications of the
Gouernm.ent of India in tlrc Minishy of Finance (Department of Reuenue), specified in
column (2) of the Table belout, in the manner a"s specifted. in the conesponding entrg
in column (3) of the said. Table:-

: Toble:-
S Notificatinn Amendments

t)
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No number and.
dote

(1) (2) (s)

1 16/ 20 1s-
Customs, dated
the 1 st Apil"
2015 [uid.e
number G.S.R.
252(E), dated
the 1 st April,
20lsl

2 18/ 2015-
Customs, dated
the 1 st April,
2015 [uide
num.ber G.S.R.
254 (E), dated
the 1 st Apil,
20lsl

"Prouided further tlTat nodDithstanding angthing contained
hereinaboue for the said authorisations where the
exemption from tntegrated tax and the goods and seruices
tax compensation cess leuiable thereon under sub'section
(7) and sub-section (9) oJ section 3 of the said Customs
Tar{f Act, has been aaalled, the exPort obligatlon
shall be Julfilled bg phgsical exporb onlg;";

(c) after condition (xi), the follouing conditions shall be

inserted, namelg :-

"(xii) that the exemption from integrated tax and the goods

and seruices tax compensation cess leuiable thereon under
sub-sectbn (7) and sub-sectbn (9) of section 3 oJ the sald
C'4stoms Tarlj! Act shall be subject to Pte-import
condltlon;

(xiii) that the exemption from integrated to-r and the goods

and seruices tax compeftsation cess Leuiable tltereon under
sub-section (7) and sub-sectton (9) of section 3 ol the sald
Customs Tartjj Act shall be avollable up to the 37st
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March,2078.',

m) Section 77 l7l of the Customs Act. 7962 reads as:-

ISECTION 17. Assessment of duty. - (1) An importer enterhg any imported
goods under sectinn 46, or on exportEr entering anA export goods under section
50, shall saue as otheru-ti.se prouid-ed in section 85, selfassess the dutg, if any,
leuiable on such goods.

(4) Where it is found on ueriftcation, examination or testing of tlrc goods or
othenuise that the sef assessment is not done correctlg, the proper officer
mag, without prejudice to any other action which may be taken under this Act,
re-assess the duA leuiable on such goods.

(5) Where anA re-assessment done under sub-section (4) i.s contrary to the self-
assessmenf done bg the importer or exporter and in cases other than those
uhere the importer or exporter, as the cose mag be, confirms hb acceptance of
the said re- ossessment in witing, the proper officer shalL pass a speaking
order on the re-assessment, utithin fifteen dags from the date of re-assessment
of the bitl of entry or tlrc shipping biIL, as the case mag be.

Explanation.- For the remaual of doubts, it b hereby declared that in co.ses
tuhere an importer has entered any imported goods under section 46 or an
exporter has entered anA export good-s under section 50 before the date on
uthich the Finance BiU, 2011 receiues the assent of the President, such
imported goods or export goods shall continue to be gouerned bg the proui-sions
of section 17 as it stood immedintely before the date on ulhich such assent is
receiued.

n) Section 46 14) of the Customs Act, 7962 read.s as:-

'The importer u-thile presenting a Bill of EntnJ, shall make and subscribe tn a
declaration as to the truth of the contents of such bill of entrg and shall, in support of
such declaration, produce to the proper offrcer the invobe, if ang, relating to the
imported goods. .... .."

o) Sectton 777 ld of the Customs Ac t, 7962 lnter alia stipula.tes-

P) Further section 772 of the Custotns Act, 7962 prouid,es for penal action
and. inte r - alia stip ulate s t

Ang person sholl be lioble to penalty for tmproper tmportation of goods,-

(2) The proper olficer maA ueifg the entries made under section 46 or section 5O
and tlrc self-assessment of goods rekned to in sub-section (1) and for thi.s
purpose, examine or test anA imported goods or export goods or such part
thereof as moA be nPcessary.

Prouided that the selection of cases for ueiftcation shatl pimailg be on the
basis of nbk eualuation through appropriate selection citeia.

(3) For the purposes of ueifiration under sub-sectton (2), the proper offi.cer may
requtre the importer, exporter or any other person to produce anA document or
information, wherebg the dutg leuiable on the imported goods or export goods,
as the case mag be, can be ascertained and thereupon, the importer, exporter
or such other person shall produce such document or fumbh such infomation.

" 1 1 1. Conftscation of improperly imported goods, etc. -_
The follouing goods brought from a place outside India shall be lia.bte to confisc@tbn:

(o) any goods exempted, subject to ang conditian, from dufu or any prohibition in
respect of the import thereof under thi.s Act or ang other lau.t for tlrc time being in
force, in respect of u-.thich the condition is not obserued unless the non-obseruance of
the condition was sanctioned bg the proper officer;"
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(a) who, in relation to any goods, does or omits to do any act uhich act or omission
u.tould render such goods liable to confiscation under section 111, or abets the
doing or omi-ssion of suclt an act, .. . . . .. . . . .

s) Section 724 o the Custom.s Ac 7962 inter alia sti ula.tes:-

No order confiscating ang goods or imposing ong penalty on anA person shall be
made under thb Chapter unless the owner of the good-s or such person

(a) b giuen a notbe in utiting with the prior approual of tlrc officer of customs not
belotu the rank of an Assbtant Commissioner of Cttstoms, informing him of tlrc
grounds on u.thich it b proposed to confiscate the goods or to impose a penalty;

(b) i.s giuen an opporfitnitg of making a representation in witing within such
reasonable time as mag be specified in the notice against tlte grounds of confi.scation
or imposttion of penaLtg mentioned therein; and

(c) is giuen a rea,sonable opportunitg of being heard in the matter :

4. Imposition of two conditions for availing the IGST exemption in
terms of Notification No. 79l2OL7-Cus dated l3-1O-2O17:-

4,1 Advance Authorizations are issued by the Directorate General of Foreign
Trade (DGFT) to importers for import of various raw materials rvithout payrnent of
Customs Duty ald the said export promotional scheme is governed by Chapter 4 of
the Foreign Trade Policy (2O15-2O\, applicable for subject case and corresponding
Chapter 4 of the Hand Book of Procedures (2015-20). Prior to GST regime, in terms
of the provisions of Para 4.14 of the prevailing Foreign Trade Policy (2015-20), the
importer was allowed to enjoy benefit of exemption in respect of Basic Customs
Duty as well as Additional Customs Duties, Anti-dumping Duty and Safegrard
Duty, while importing such input materials under Advance Authorizations.

4.2 With the introduction of GST w.e.f O|-O7-2O17, Additional Customs Duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods ald
Service Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs
Duty, IGST was made payable instead of such Additional Duties of Customs.
Accordingly, Notification No. 26 /2077 -Customs dated 29 June 20 1 7, was
issued to give effect to the changes introduced in the GST regime in respect
of imports under Advance Authorization. It was a conscious decision to
impose IGST at the time of import, however, at the same time, importers
were allowed to either take credit of such IGST for payments of Duty during
supply to DTA, or to take refund of such IGST amount within a specified
period. The corresponding changes in the Policy were brought through Trade
Notice No.1ll2Ol8 dated 30-06-2017. It is pertinent to note here that whiie
in pre-GST regime blanket exemption was allowed in respect of all Duties
leviable when goods were being imported under Advance Authorizations,
contrary to that, in post-GST regime, for imports under Advance
Authorization, the importers u/ere required to pay such IGST at the time of
imports and then they could get the credit of the same.

4.3 However, subsequently, the Govemment of India decided to exempt imports
under Advance Authorizations from paJrment of IGST, by introduction of the
Customs Notifrcation No.79 /2017 dated 13-10-2017. However, such exemption
from the payment of IGST was made conditional. The said Notification No.79/2017
dated 13-10-2017, was issued with the intent of incorporating certain changes/
amendment in the principal Customs Notification, which were issued for extending
benefit of exemption to the goods when imported under Advance Authorizations.
The said Notifrcation stated that the Centra.l Government, on being satisfied that it
is necessar5r in the public interest so to do, made the following further amendments
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4.4 Therefore, by issuing the subject Notification No.79/2O77-Cus dated 13-10-
2017, the Govemment of India amended inter-a-lia Notification No. 18/2015-Cus
dated 01-04-2015, and extended exemption from the pa5rment of IGST at the time of
import of input materia-ls under Advance Authorizations. But such exemption was
not absolute. As a rider, certain conditions were incorporated in the subject
ootifrcation. One being the condition that such exemption can only be extended so
long as exports made under the Advalce Authorization are physical exports in
nature and the other being the condition that to avail such benelit one has to follow
the pre-import condition.

5. The Director Genera-1 of Forergrr Trade, in the mealwhile, issued one
Notihcation No.33/2015-20 dated 13-10-2017, which amended the provision of
Para 4.74 of the Foreign Trade Policy (2O15-2O\, to incorporate the exemptlon
from IGST, subject to compliance of the pre-import and physical export
conditions. It is pertinent to mention, that the principal Customs Notification
No.18/2015-Cus, being a-rr EXIM notification, was amended by the Notification
No.79 / 2077 -Cus dated 73-lO-2O77 , in tandem with the changed Policy by
integrating the same provisions for proper implementation of the provisions of the
Foreign Trade Policy (2015-20).

5.1 Therefore, conacioua legislative intent is apparent in the changes made
in the Foreign Trade Policy (2O15-2O) and corresponding changes in the relevant
Customs Notifications, that to avail the benefrt of exemption in respect of Integrated
Goods and Service Tax (IGST), one would require to comply with the following two
conditions: -

i) All exports under the Advalce Authorization should be physica.l
exports, therefore, debarring aly deemed export from being considered
towards discharge of export obligation;

ir) Pre-import condition has to be followed, which requires materials to be
imported first and then be used for malufacture of the finished goods,
which could in turn be exported for discharge of EO;

6. Physical Export condition in relation to the Foreign Trade Policy
l2OL5-2Ol and the Notification No. 79l2OL7-Cus dated 13-1O-2O17, and
whether it was followed by the impcrrter.

6,1 The concept of physical export is derived from Para 4.05(c) and Para 9.2O of
the Foreign Trade Policy (2015-20) read with Section 2(e) ofthe Foreign Trade (DR)
Act, 7992. Pa-ra 9.2O of the Policy refers to Section 2(e) of the Foreign Trade (DR)
Act, 7992, which defines 'Export'as follows:-

(e)"import" and 'export" means respectiuely binging into, or taking out of, India
any goods by land, sea or air;
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in each of the Notifications of the Government of India in the Ministry of Finance
(Department of Revenue), specified in column (2) of the Table below, in the manner
as specified in the corresponding entry in column (3) of the said Table. Only the
relevarrt portion pertaining to the Customs Notification No. 18/2015 dated 01-04-
2015 is reproduced in Para 3[) above, which may be referred to.

Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of the Policy, Pala 4.05 defines premises under which Advance
Authorizations could be issued and states that -

(c) Aduance Authorization shall be issued for:



(i) Physical export (including export to SEZ);
(ii) Interme diate supplg; ond/ or
(iii) Supplg of goods to tlTe categories mentioned in paragraph 7.O2 (b),

@, @, A, b) and(U of thb FTP.
(iu) SuppLg of 'stores' on board. of foreign going uessel / aircraft, subject
to condition that there is speciftc Standard Input Output Nonns in
respect of item supptied.

6,2 Therefore, the definition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, are considered as Physical Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of
Invalidation, whereas, supp[es covered under Chapter 7 of the Policy are
considered as Deemed Exports. None of these supplies are eligible for being
considered as physica-l exports. Therefore, arly category of supply, be it under letter
of Inva-lidation and/or to EOU and/or under Intemational Competitive Bidding
(ICB) and/or to Mega Power Projects, other than actua.l exports to other country
ald supply to SEZ, cannot be considered as Physical Exports for the purpose of
Chapter 4 of the Foreign Trade Policy (2015-20).

6.3 This implies that to avail the benefit of exemption as extended through
amendment of Para 4.74 of the Policy by virtue of the DGFT Notification No.

33l2Ol5-2O dated 13-10-2017, one has to ensure that the entire exports made
under an Advance Authorization towards discharge of EO are physical exports. In
case the entire exports made, do not fall in the category of physical exports, tJle

Advalce Authorization automatically gets disqualified for the purpose of exemption.

7 . Pre-import condition in relation to the Foreign Trade Policy
(2O15-2O) and the Notification No. 79l2OL7-Cus dated I3-LO-2OL7;
Determination of whether the goods imported under the impugned
Advance Authorization comply with the pre-import condition, and
whether it was followed by the importer.

7.L Pre-import condition has been part of the Policy for long. In terms of Para
4.13 of the Policy, there are certain goods for which pre-import condition was made
applicable through issuance of DGFT Notification way before the Notification dated
|3-1O-2OI7 came into being.

7.2 The definition of pre-import directly flows from Para 4.03 of the Foreign
Trade Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2OO9-I4)). It demands
that Advance Authorizatlons are issued for import of inputs, which are
physically incorporated in the export goods allowing legitimate wastage. This
Para specifically demands for such physical incorporation of imported
materials in the export goods. And the same is only possible, urhen imports
are made prior to export. Therefore, such Authorlzations principally do have
the pre-import condition in-bullt, which is required to be followed, barring where
otherwise use has been a1lowed in terms of Para 4.27 of the Foreign Trade Policy
(2015-20)ferstwhile Para 4. 12 of the Policy (2009-14)].

7,3 Advance Authorization are issued for import of Duty-free materials first,
which would be used for the purpose of manufacture of export goods, which would
be exported out of India or be supplied under deemed export, if allowed by the
Policy or the Customs Notifrcation. The very name Advance Authorization was
coined with prefix 'Advance', which illustrates ald indicates the basic purpose as

aforesaid. Spirit of the scheme is further understood, from the bare fact that while
time allowed for import is 12 montl:s (conditionally extendable by another six
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months) from the date of issue of the Authorization, the time allowed for export is
18 months (conditionaliy extendable by 6 months twice) from the date of issue of
the Authorization. The reason for the same was the practical fact that conversion of
input materials into finished goods ready for export, takes considerable time
depending upon the process of manufacture.

7.4 DGFT Notification No. 31.12013 (RE-2013) dated 01-08-2013, was issued to
incorporate a new Para No. 4.1.15 in the Foreigrr Trade Policy. The said Para is an
extension of the Para 4.1.3[Para 4.03 of the Policy (2015-200] and stipulated further
condition which clarified the ambit of the aforesaid Para 4. 1.3. Inputs actually
imported must be used in the export product.

7.5 A Circular No. 3/2013 (RE-2013) dated, 02-08-2013, was also issued by the
Ministry of Commerce in line with the aJoresaid Notification. The Circular reiterates
that Duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 of FTP sha.ll be guided by the Notification No. 31 issued on 1.8.2013.

7,6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force
at the time of issuance of the Authorizations, and the Notification aforesaid along
with the Circular as mentioned above, makes it obvious, that benefit of exemption
from payment of Customs Duty is extended to the input materials subject to
strict condition, that such materials would be exclusively used in the
manufacture of export goods whlch would be ultimately exported. Therefore,
the importer does not have the liberty to utilize such duty-free materials otherwise,
nor do they have freedom to export goods manufactured out of sometJ:ing, which
was not actually imported.

7.7 Therefore, such Authorizations principally do have the pre-import condition
in-bui1t, which is required to be followed, barring where otherwise use has been
allowed in terms of Para 4.27 of the Foreign Trade Policy (2015-20) [erstwhile Para
4.72 of the Policy (2009-14)1. Para 4.27 of the Hand Book of Procedures for the
relevant period allows exports/supplies in anticipation of an Authorization. This
provision has been made as al exception to meet the requirement in case of
exigencies. However, the importers / exporters have been availing the benefit of the
said provision without exception ald the export goods are made out of domestically
or otherwise procured materia-ls ald the duty-free imported goods a-re used for
purposes other than the manufacture of the export goods. However, Para 4.27 (d)

has barred such benefit of export in anticipation of Authorization for the inputs
with pre-import condition.

7 .a Specific provision under the said Para 4.27 (dl was made, which states that -

(d) Exports/supplies made ln anticipation of authorlzatlon shall not
be ellglble for inputs with pre-lmport condition.

Therefore, whenever pre-import condition is applicable in respect of the
goods to be imported, the Advance Authorization holder does not have any liberty to
export in anticipation of Authorization. The moment input materials are subject to
pre-import condition, they become ineligible for export in anticipation of
Authorization, by virtue of the said provision of Para 4.27 (d).

7,9 The pre-import condition requires the imported materials to be used for the
manufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when the export
happens subsequent to the commencement of imports after allowing reasonable
time to marufacture finished goods out of the same. Therefore, when the law
demalds pre-import condition on the input materials to be imported, goods calnot
be exported in anticipation of Advance Authorization. Provisions of Pera a,27lal Et
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(d), i.e export in anticipation of Authorization and the pre-import condition on
the input materials are mutually exclusive and cannot go hand in hand.

8. Advance Authorization Scheme is not just another scheme, rvhere one is
allowed to import goods Duty free, for which the sole liabi1it1' of the beneficiarlr is to
complete export obligation only by exporting goods mentioned in the Authorization.
It is not a scheme that gives carte blanche to the importer, so far as
utilization of imported materiels is concerned. Rather, barring a few
exceptions coveted by the Policy and the Notification, it requires such Duty-
free imported materials to be used specifically for the purpose of manufacture
of export goods. As discussed above, the scheme requires physica.l incorporation of
the imported materials in the export goods after allowing normal wastage. Export
goods are required to be marufactured out of the very materiaLs which have been
imported Duty free. The law does not permit replenishment. The lligh Court of
Allahabad in the case of Dharampur Sugar Mill reported in 2O15 (321) ELT 0565
(ALl.) }:,as observed that:-

" From the record.s ue Jind. that the lmport authori-zation requires the
phgsical lncorporation oJ the imported lnput in export prod.uct after
allowing aorrno,l uastqge, reference clause 4.7.3, In the instant case, the
assessee has hopelessly foiled to establbh the phgstcal incorporation of the
imported input in tlrc exported sugar. The Assessing Authoitg and the
Tibunal appeors to be correct in recording a finding that the appellant has
uiolated the proui.sbns of Customs Act, in exporting sugar withottt there being
anA 'Export Releo-se Order' in the facts of this case."

8,1 The Hon'ble Supreme Court in the case of Pennar Indus tries reported in TIOL-
20 15-(162)-SC-CUS has held that :-

"It u-.tould mean that not onlA the ranu material imported (tn respect of u-hich
exemption from duty i.s sought) is to be utilized in the manner mentinned,
namelg, for manufacture of specified products bg the importer/ assessee itself,
this uery mateial has to be utiti.zed in dischorge of export obhgation. It, thus,
becomes abundantlg cleor tho.t os pe" this Notification, ln ord.er to
a.u4ll the exemptton from import dufu, it ls necesscry to make export of
the product manulactured from tha,t uery rdu material uhich is
tmported. Thb condition b ad.mittedlg not fulfiUed bg the assessee as there is
no export of the goods from the raw material so utilized. Instead, export b of
tlTe product manufachtred from other moterinl, that too through third partg.
Therefore, in stict sellse, the mondate of the said Notif.cation hos not been

fulfilled bg the assessee."

A.2 The High Court of Madras (Madurai Bench) in t}te case of M/s. Vedarta Ltd
on the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

8.3 Conditions No. (v) & (ri) of the Notiflcatlotr No. 18/2O15-Cus dated O1-

O4-2O15, prescribe the modditiee to be followed for import of Duty-free goods

under Advance Authorization, in cases, where export obligation is discharged in
full, before the commencement of imports. This is to ensure that the importer does

not enjoy the benefit of Duty exemption on raw materia.ls twice for the same export.
It is but natural that in such a situation the importer would have used domestically
procured materials for the purpose of manufacture of goods that have been
exported and on which required Duties would have been paid and credit of the
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same would a-1so have been availed by the importer. The importer has in this kind of
situation, two options in terms of the above Notification:

E.3.1 The first option is elucidated in condition No. (v) of the notification, which is
as under-

"(u) that in respect of imports made after the discharge of export
obligatinn in futl, if facility under rule 18 (rebate of dutg paid on mateial,s
used in the manufacfitre of resultant product) or sub-rule (2) of rule 19 of the
Central Excise Rules, 20O2 or of CDNVAT Credit under CENVAT Credit Rules,
2OO4 has been auailed, then the importer shall, at the time of clearance of the
imported mateiab fumbh a bond to the Deputg Commbstoner of Customs or
Assrlstant Commissioner of Customs, o.s tlrc case may be, binding hirnself, to use
the imported materi.aLs in hi-s factory or in the factory of hi.s supporting
manufacturer for the manufacture of dutinbte goods and to submit a certificate,

from the jurisdirtional Centrol Excise officer or from a specified chartered
accountant within six months from the dote of clearance of the said mateial,s,
tlnt the imported moteials haue been so used:

A3.2 The second option is similarly elaborated in condition no. (vi) of the
notification, as under-

"(ut) that tn respect of imports mode after the di.scharge of export
obligation in full, and if facilitg under rule 18 (rebate of duty paid on matertab
used in the manufacture of resultant product) or sub-rule (2) of rule 19 of the
Central Exci.se Rules, 2002 or of CENVAT credit under CEM/AT Credit Rules,
2OO4 has not been auailed and the importer furnishes proof to this effect to the
sati.sfoction of the DeputA Commissioner of Customs or the Assbtant
Commi.ssinner of Customs as the case mag be, then the imported mateials mag
be cleared uithout fumbhing a bond specified in conditbn (u);"

8.4 Thus, the purport of the above conditions in the erstwhile Notification is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs are imported Duty-free aJter the exports, then the
benefit of "zero-rating" of exports is not availed by the exporter twice.

8.5 Thus, insertion of such conditions in the Notificatron, is indicative of
legislative intent of keeping check on possible misuse of the scheme. However,
ensuring compliance of these two conditions is not easy, on the other hand, such
conditions are vulnerable to be mis-used and have the inherent danger to pave way
for 'rent-seeking'. Therefore, to plug the loop-hole, and to facilitate & streamline
the implementation of the eaport incentive scheme, in the post-GST scenario
the concept of "Pre-Import" and "Physical Export" waa introduced in the
subject Notification, which make the said conditions (v) & (vi) infructuous. This is
a.lso in keeping with the philosophy of GST legislation to remove as many
conditional exemptions as possible and instead provide for zero-rating of exports
through the option of taking credit of the IGST duties paid on the imported inputs,
at the time of processing of the said inputs.

E.6 It is the duty of an importer seeking benefits of exemption extended by
Customs Notifications issued by the Government of India/ Ministry of Finance, to
comply with the conditions imposed in the Notification, which determines, whether
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imported materinb but for the exemption contained herein, then the imported
materinLs mag be cLeared uithout furni-shing a bond speciJied in thb condition
and the additional dutg of customs so paid sholL be ehgible for auailing CENVAT
Credit under the CENVAT Credit Rules, 2OO4;"



or not one becomes eligible for the exemption. Exemption from payment of duty
is not a matter of right, if the same comes with conditions which are required
to be complied with. It is a pre-requisite that only if such conditions are
followed, that one becomes eligible for such benefit. As discussed above, such
conditions have been brought in with the objective of facilitating zero-rating
of exports with minimal compliance and maximum facilitation.

9. The IGST benefit is available against Advalce Authorizations subject to
observarce of pre-import condition in terms of the condition of the Para 4.14 of the
Foreign Trade Policy (2015-20) & also the conditions of the newly introduced
condition (xii) of Customs Notilication No. 18/2015 dated 01-04-2015 as added by
Notification No. 79l2Ol7-Cus dated 13-10-2017. Such pre-import condition
requires goods to be imported prior to commencement of exports to ensure
manufacturing of finished goods made out of the Duty-free inputs so imported.
These frnished goods are then to be exported under the very Advance Authorization
towards discharge of export obligation. As per provision of Para 4.03 of the Foreign
Trade Policy 12O75-2O), physical incorporation of the imported materials in the
export goods is obligatory, and the same is feasible only when the imports precedes
export.

9.1 The following tests enables one to determine whether the pre-import
condition in respect ofthe duty-free imported goods have been satisfied or not:

i) If the importer fulfrls a part or complete export obhgation, in respect of
an Advance Authorization, even before commencement of aly import
under the subject Advance Authorization, it is implied that such
imported materials haee aot goae into production of goods that
have been exported, by which the export obligation has been
discharged. Therefore, pre-import condition is violated.

iii) In cases, where multiple input items are a-l1owed to be imported under
an Advance Authorization, and out of a set of import items, only a few
are imported prior to commencement of export, it implies that in the
production of the export goods, except for the item already imported,
the importer had to utilize materials other than the Duty-free
materials imported under the subject Advalce Authorization. The
other input materials are imported subsequently, which do not and
could not have goae iato productloa of the finished goods
exported under the said Advatrce Authorization. Therefore, pre-
import condition is violated.

iv) In some cases, preliminar5r imports are made prior to export.
Subsequently, exports are effected on a scale which is not
commensurate with the imports already made. If the quantum of
exports made is more than the corresponding imports made during
that period, then it indicates that materia.ls used for manufacture of
the export goods were procured otherwise. Rest of the imports are
made later which never go into production of the goods exported under
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ii) Even if the date of t}te frrst Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the first
Shipping Bill through which exports have been made, indicating
exports happened subsequent to import, but if documentary evidences
establish that the consignments, so imported, were received at a later
stage in the factory after the commencement of exports, then the goods
exported under the Advance Authorization could not have been
manufactured out of the Duty free imported goods. This aspect can be
verified from the date of the Goods Receipt Note (GRN), which
establishes the actual date on which materials are received in the
factory. Therefore, in absence of the imported materials, it is implied
that the export goods were manufactured out of raw materials, which
were not imported under the subject Advance Authorization.
Therefore, pre-import condition is violated.



the subject Advance Authorization. It
imported materials have not been
manufacture of the export goods,
condition is violated.

is then implied that the
utilized in entirety for
and therefore, pre-import

10. Whether the Advance Authorizations issued
2017 should come under purview of investigation?:

prior to 13-10-

1O.1 It is but natura-l that the Advalce Authorizations which were issued prior
to 13-10-2017, would not ald could not contain condition written on the body of
the Authorization, that one has to fu1hl pre-import conditron, for the bare fact that
no such pre-import condition was specifically incorporated in the parent
Notification No.18/2015 dated 01-04-2015. The said condition was introduced by
the Notification No.79 /2077 -Cus dated 13-10-2077, by amending the principal
Customs Notification. Therefore, for the Advance Authorizations issued prior to 13-
1O-2O77 , logically there was no obligation to comply with the pre-import condition.
At the same time, there was no exemption from the IGST either during that
period. Notifrcations are published in the public domain, and every individual
affected by it is aware of what benefit it extends and in return, what
conditions are required to be complied with. To avail euch benefits extended
by the Notifrcation, one is duty bound to obserye the formalities and/or
comply tvith the conditions imposed in the Notifrcation.

LO.2 While issuing the subject Notification, the Government of India instead of
imposing a condition that such benefit would be made available for Advance
Authorizations issued on and after the date of issuance of the Notification, kept the
doors wide open for those, who obtained such Advance Authorization in the past
too, subject to conditions that such Authorizations are va-lid for import, and pre-
import and physical export conditions have also been followed in respect of those
Advalce Authorizations. Therefore, instead of narrowing down the benefit to the
importers, in reality, it extended benefit to many Advance Authorizations, which
could have been out of ambit of the Notilication, had the date of issue been made
the basic criterion for determination of availment of benefit. Further, the
Notification did not bring into existence any new additiona-l restriction, rather it
introduced new set of exemption, which was not available prior to issualce of the
said Notilication. However, a6 always, such exemptiona were made conditional.
Even the parent Notification, did not offer carte blanche to the importers to
enjoy benefit of exemption, as it a.lso had set of conditions, which were required
to be fulfrlled to avail such exemption. As such, an act of the Government is in the
interest of the public at large, instead of confining such benefits for the Advalce
Authorizations issued after l3-1O-2O77, the option was left open, even for the
Authorizations, which were issued prior to the issuance ofthe sajd Notification. The
Notifrcation never demanded that the previously issued authorlzations have to
be pre-import compliant, but defiaitely, it made it compulsory that benefit of
exemption from IGST can be er.tended to the old Advance Authorizations too,
so long, the same are pre-import compliant. The importers did have the optlon
to pay IGST and avail other benelit, as they were doing prior to introduction
of the said Notification without following pre-import condition. The moment
they opted for IGST exemption, despite being an Advance Authorization issued prior
to 13-10-2017, it was necessary for the importer to ensure that pre-import/physical
export conditions have been fully satisfied in respect of the Adva-nce Authorization
under which they intended to import availing exemption.

1O.3 Therefore, it is not a matter of concern whether an Advarce Authorization
was issued prior to or after l3-lO-2O77, to ascertain whether tl-re same is entitled
for benefit of exemption from IGST, the Adva:rce Authorization should pass the test
of complying with both the pre-import and physical export conditions.
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11. Whether the Advance Authorizations can be compartmentalized
to make it partly compliant to pre-import/ physical export and partly
otherwise?

11.1 Advance Authonzation Scheme has always been Advance Authorization
specific. The goods to be imported/ exported, quantity of goods required to be
imported / exported, value of the goods to be imported/ exported, nos. of items to be
allowed to be imported/exported, everything is determined in respect of the Advance
Authorization issued. Advance Authorization specific benefits are extended
irrespective of the fact whether the importer chooses to import the whole materials
at one go or in piece mea-l. Therefore, such benefit and/or liabilities are not Bills of
Entry specific. Present or the erstwhile Policy has never had any provision for
issuance of Advance Authorizations, compartmentaltzing 'i into multiple sections,
part of which may be compliant with a particular set of conditions and another part
compliant with a different set of conditions. Agreeing to the claim of considering
part of the imports in compliaace with pre-import condition, when it is admitted by
the importer that pre-import condition has been violated in respect of an Advarce
Authorization, would require the Policy to create a new provision, to accommodate
such diverse set of conditions in a single Authorization. Neither the present set of
Policy nor the Customs Notification has any provision to consider imports under an
Advalce Authorization by hypothetically bifurcating it into an Authorization,
simultaneously compliant to different set of conditions. As of now, the Advance
Authorizations are embedded with a particular set of conditions only. An
Authorization can be issued either with pre-import condition or without it. Law
doesn't permit splitting it into two imaginary set of Authorizations, for which
requirement of compliances are different.

Ll.2 Allowing exemption for pert compliance is not reflective in the
Legislative intent. For proportional paJ,,rnent of Customs Duty in case of partial
fulfilment of EO, speci{ic provisions have been made in the Policy, u'hich, rn turn
has been incorporated in the Customs Nolification. No such provision has been
made in respect of imports w.r.t Advance Authorizations with "pre-import and
physical exports" conditions. In absence of the same, compliance is required
in respect of the Authorlzation as a whole. In other words, if there are multiple
shipments of import & multiple shipments of export, then so Iong as there are some
shrpments in respect of which Duty-free imports have taken place laler & exports
corresponding to the same have been done before, then, the pre-import condition
stipulated in the IGST exemption Notifrcation gets violated. Once that happens,
then even if there are aome shipments corresponding to which imports have
taken place first & exports made out of the same thereafter, the IGST
exemption would not be available, as the benefits of exemption applies to the
license as a whole. Once al Advalce Authorization has been defaulted, there is no
provision to consider such default in proportion to the offence committed.

11.3 Para 4.49 of the Hand Book of Procedures (2015-20), Volume-I, demands
that if export obligation is not fulfilled both il terms of quantity and value, the
Authorization holder shall, for the regularization, pay to the Customs Authorities,
Customs Duty on unutllized value of imported/ indigenously procured
material along with interest as notified; which implies that the Authorization
holder is legally duty bound to pay the proportionate amount of Customs Duty
corresponding to the unfulfilled erport obligation. Customs Notification too,
incorporates the same provision.

LL.4 Para 5.14 (c ) of the Hand Book of Procedures, Volume-I, (2015-20) in
respect of EPCG Scheme stipulates that where export obligation of any particular
block of years is not fullilled in terms ofthe above proportions, except in such cases
where the export obligation prescribed for a particular block of years is extended by
the Regional Authority, such Authorization holder shall, within 3 months from the
expiry of the block of years, Pay as Duties of Customs, an amount that is
proportionate to the unfulfrlled portion of the export obligation vis-a-vis the tota-l
export obligation. In addition to the Customs Duty calculatable, interest on the same
is payable. Customs Notification too, incorporates the same provision.
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11.5 Thus in both the cases, Advance Authorization under Chapter 4 & EPCG
under Chapter 5 of the HBPv1, the statutory provisions have been made for payment
of Duty in proportion to the unfulfrlled EO. This made room for part compliance ald
has offered for remedial. measrrres. The same provisions have been duly incorporated
in the corresponding Customs Notifications.

11.6 Contrary to above provisions, in the case of imports under Advance
Authorisation with pre-import and physical export conditions for the purposes of
availing IGST exemptions, both the Policy as well as the Customs Notifications
are sllent on splitting of an Advance Authorisation. This clearly indicateB thet
the legislative intent is totally dillerent ln so far as exemption from IGST ls
concerned. It has not come with a rider allowing part compliance. Therefore,
once vitiated, the IGST exemption would not be applicable on entire imports made
under the Authorisation.

L2. Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notifrcation No. 79 /2OL7 -Ctus dated 13-1O-2O17 in respect of
the imports made by the importer:-

L2.l Customs Notification No.79/2077 dated 13-10-2017, was issued extending
benefit of exemption of IGST (Integrated Goods & Service Tax), on the input raw
materials, when imported under Advance Authorizations. The original Customs
Notification No.18/2015 dated 01-04-2015, that govems imports under Advance
Authorizations, has been suitably amended to incorporate such additional benefit to
the importers, by introduction of the said Notification. It was of course specifically
mentioned in the said Notification that "the exemption from integrated tax and the
goods and services tax compensation cess leviable thereon under sub-section (7)
and sub-section (9) of Section 3 of the seid Customs Tariff Act shall be subject to
pre-import condition;" therefore, for the purpose of availing the benefit of
exemption from pa5rment of IGST, one is required to comply with the pre-import
condition. Pre-import condition demands that the entire materials imported under
Advance Authorizations should be utilized exclusively for the purpose of
manufacture of frnished goods, which would be exported out of India. Therefore, lf
the goods are exported before commencement of import or even after
commencement of eaports, by manufacturing such materials out of ratr
materiala which rtrere not imported under the respective Advance
Authorization, the Pre-import condltion ls violated.

L2,2 DGFT Notification No. 33 /2015-20 dated 13-10-2017 amended the Para
4.14 of the Foreigrr Trade Policy (2O15-2O1. It has been clearly stated in the said
Para 4.14 of the Policy that-

" imports under Aduance Authorlsatlon Jor phgsical exports are also
exempt from uhole of the integrated tax and Compensation Cess leuiable
under sub-section (7) ond sub-section (9) respectiuely, of section 3 of the
Customs Taiff Act, 1975 (51 of 1975), as maA be prouid.ed in the notification
issued by Departient of Reuenue, and such tnports sholl be subject to
pre-lmpo"t cond.itlon, "

Basically, the said Notification brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

L2.3 For the purpose of availing the benefit of exemption from payment of IGST
in terms of Para 4.74 of the Foreigrr Trade Policy (2015-20) and the corresponding
Customs Notification No.79/2077-Cus dated 73-70-2077, it is obligatory to comply
with the pre-import as well as physical export conditions. T?rerefore, if for reasons
as elaborated in para-7 above, the Duty-free materials are not subjected to the
process of manufaclure of finished goods, which are in turn exported under the
subject Advance Authorization, condition of pre-import gets violated.

L2.4 Combined provisions of the Foreign Trade Policy and the subject Customs
Notifications, clearly maldate, only imports under pre-import condition would be
allowed with the benefit of such exemption subject to physical exports. Therefore,
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no such exemption can be availed, in respect of the Advance Authorizations,
against which exports have already been made before commencement of
import or where the goods are supplied under deemed exports. The rmporter
failed to comply with the aforementioned conditions.

13. Pre-import has to be put in respect of input, which should find place in
paragraph 4.13 of the Foreign Trade Policy, which is not so in the present
case;

13.1 Para 4.13 (i) states that:-
"DGFT mag, bg Notifbation, impose pre-import condition for inputs under this
Chapter. "

The said Para clearly left open, the scope of impoeing pre-import condition on
any goods whlch could have been covered by the said Chapter 4 of the Policy.
Therefore, imposing such condition across board for all goods imported under
Advance Authorization was well within the competence and authority of the Policy
makers. The only condition was to issue a Notification before imposition of such
pre-import condition. In the present case DGFT has issued the Notification
No.33/2015-20, which fu1fiI1s the requirement of the said provision of law.

L3.2 Para 4.13 of the Foreign Trade Policy states tiat to impose pre-import
condition the Directorate Genera.l of Foreign Trade is required to issue Notification
for that purpose. The DGFT has followed the said principle arrd accordingly issued
Notification No. 33/2015-20 dated l3-7O-2O77. The said Notification is general
in nature and doea not exclude any goode from the punriew of the same. Only
condition that is imposed that for one ald aJ1 goods, is that pre-import condition
has to be followed in case the importer wants to avail the benefit of IGST exemption.
In absence of aly specific negative list containing specilic rnention of set of goods,
which may not be covered by the said provision, it has been ensured that all goods
are covered by the said Notification, provided that the importer intends to avail
exemption of IGST. It ls a common practice and understanding that in case of
general provision, the same ie applicable to one end all except those covered
by a specific clause in the form of negative list, It is neither practicable nor
possible to specify each and every single item on earth for the purpose. In
absence of any such negativc list offered by the said Notification, such pre-
import condition becomes applicable for all goods to be imported.

13.3 Therefore, the question of specific mention of a particular set of items does
not arise. It is impracticable ald impossible to issue a Notification mentioning all
possible goods, which could be imported under Advance Authorization, to bring
them wrthin the ambit of pre-import condition. Much simpler and conventional
way to cover goods acroas boerd ls to lssue Notiflcation in general, urithout
any negative list, The DGFT authority has done the same. ald issued the subject
Notification No. 33 l2Ol5-20 dated 73-70-2077 , which without any shadow of doubt
covers a.ll goods including the one being imported by the Noticee. Mis-interpre tation
of the scope of Para 4. 13 of the Foreign Trade Policy and arr attempt to confine the
scope of the said para to infer that the subject goods imported are not covered by
the said para is not in consonance with the Policy in vogue.

13.4 Interpretation that the reference to "inputs with pre-import condition" in
the Foreign Trade Poiicy ald Hand Book of Procedures should be construed to
mean only those inputs which have been notified under Appendix-4J also appears
to be distorted, misleading and contrary to the spirit of the Policy. Para 4.13 states
that "DGFT may, by Notification, impose pre-import condition for inputs...". The
term Inputs has been used in general without confining its' scope to the set of
limited items covered by Appendix-4J. As discussed below, the purpose of
Appendix-Al is to specify export obligetion period of a few inputs, for which
pre-import conditlon has also been imposed. But that does not meai, the item
has to be specified in Appendix-4J, for being considered as inputs having pre-
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import condition imposed. The basic requirement of the Para is to issue a

Notification under Foreigrr Trade Policy, declaring goods on which such pre-import
condition is imposed. Such requirement was fulfilled by the Policy makers and
DGFT Notilrcation No. 33/2015-20 dated L3-IO-2O17, was issued accordingly. The
Notification, by not incorporating any negative list or exclusion clause, made it clear
that any inputs imported under Advance Authorization, would require to follow pre-
import condition in case the importer walts to avail benefit of IGST exemption.
Appendix-tu has nothing to do with lt.

13.5 Appendix 4J issued in tandem with the provision of Para 4.22 of tbe
Foreign Trade Policy during the material period (presently under Para 4.42 of the
Hand Book of Procedures), provides for export obligation period in respect of
various goods allowed to be imported. While, Pata 4.22 is the general provision, that
specifies 18 months as the export obligation period in general, the said Para, also
provides that such export obligation period would be different for a set of goods as
mentioned in Appendix-4J. Therefore, Appendlx-AJ has been placed in the
Policy as a part of Pata 4.22 of the Policy and not as part of Pere 4.13,
Secondly, Appendix-rtI is basically a Degetive list for the purpose of Pata 4.22,
which specifres a set of goods for which export obligation period is differeat
from the general provision of Para 4.22. la addition to that in respect of those
items additional conditlon has also been imposed that pre-import condition
has to be followed. From the heading of the said Appendix-4J, which states that
"Export Obligatioa Period for Specified Inputs....,." it clearly refers to Para 4.22
of the Foreign Trade Policy / Para 4.42 of the Hand Book of Procedures, it becomes
clear that the purpose of the same is to defiae EO period of specilied goods.
Simply, because Appendix 4J demands for compiiance of pre-import condition, does
not mear that the same becomes the list meant for goods for which pre-import
condition is applicable.

14. Violations ofthe provisions ofthe Customs Act, L962:-

L4,l In terms of SecLion 46 of the Customs Acl, 1962, while presenting the Bi11s

of Entry before the Customs Authority for clearalce of the imported goods, it was
the duty of the importer to declare whether or not they complied with the conditions
of pre-import and/or physical export in respect of the Advance Authorizations
under which imports were being made availing benelit of IGST exemption. The law
demalds true facts to be declared by the importer. It was the duty of the importer
to pronounce that the said pre-import and/or physical exports conditions could not
be followed in respect of the subject Advance Authorization. As the importer has
been working under the regime of self-assessment, where they have been given
liberty to determine every aspect of an imported consignment from classification to
declaration of va-lue of the goods, it was the sole responsibility of the importer to
place correct facts ald figures before the assessing authority. In the material case,
the importer has failed to comply with the requirements of law ald incorrectly
availed benefit of exemption of Notification No.7912077-Cus dated 13-10-2017. This
has therefore, resulted in violation of Section 46 of the Customs Act, 7962,

14.3 With the introduction of self-assessment under the Customs Act, more
faith is bestowed on the importer, as the practice of routine assessment, concurrent
audit arrd examination has been dispensed with and the importers have been
assigned with the responsibility of assessing their own goods under Section 17 of
the Customs Act, 7962. As a part of self-assessment by the importer, it was the
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L4.2 The importer failed to comply with the conditions laid down under the
relevant Customs Notification as well as the DGFT Notification and the provisions of
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para-15 of this Notice. The amount of IGST not paid, is recoverable under Section
28(4) of the Customs Act, 7962 along with interest.



duty of the irnporter to present correct facts and declare to the Customs Authority
about their inability to comply with the conditions laid down in the Customs
Notification, while seeking benefit of exemption under Notification No. 79/2017-Cus
dated 13-10-2017. However, contrary to this, they availed benefit of the subject
Notifrcation for the subject goods, without complying with the conditions Iaid down
in the exemption Notification in violation of Section 17 of the Customs Act, 1962.
Amount of Customs Duty attributable to such benefit availed in the form of
exemption of IGST, is therefore, recoverable from them under Section 28(4) of the
Customs Act, 1962.

14.4 The importer failed to comply with the pre-import condition of the
Notification and imported goods Duty free by availing benefit of the same without
observing the conditions, which they were duty bound to comply. This has 1ed to
contravention of the provisions of the Notifrcation No. 7912077-Cus dated 13-10-
2077, and the Foreigrr Trade Policy (2O15-2O1, which rendered the goods liable to
confiscation under Section 1 1 1(o) of the Customs Act, 1962.

14.5 Section 114A of the Customs Act, 1962, stipulates that where the Duty
has not been levied or has been short-levied by reason of collusion or
any willful mis-statement or suppression of facts, the person who is liable to pay
the Duty or interest, as the case may be, as determined under sub-section (8) of
Section 28 shall also be liable to pay a pena1ty equal to the Duty or interest
so determined. It appears that the Noticee has deliberately suppressed the fact of
their failure to comply with the conditions of pre-import/physical export in respect
of the impugned Advance Authorlzations, which they were well aware of at the time
of commencement of import itself, from the Customs Authority. Such an act of
deliberation appears to have rendered them liable to penalty under Section 114A of
the Customs Act, 1962.

14.6 Section I24 of t}re Customs Acl, 7962, states that no order confiscating
arry goods or imposing any penalty on any person shall be made unless the owner
of the goods or such person:

(a) is giuen a notice in u.titing uith the pior approual of lhe offi.cer of Customs not
belou the rank of an Asststant Commissioner of Custom-s, infonning htm of the
ground.s on u.thich it b proposed to confbcate the goods or to impose a penalty;
(b) is giuen an opportunity of making a representotion in tuiting within such
reasonable time as mag be specifted in tlrc notice against the grounds of
confiscation or imposition of penaltg mentioned therein; and
(c) is giuen a reasonable opporfinitA of being heard in the matter;

L4,7 Therefore, while Section 28 gives authority to recover Customs Duty, short
pajd or not-paid, and Section 111(o) of the Act, hold goods liable for confiscation in
case such goods are imported by availing benefrt of an exemption Notification and
the importer fails to comply with and/or observe conditions laid down in the
Notifrcation, Section 124 & Section 28 of the Customs Act, 7962, authorise the
proper officer to issue Show Cause Notice for confiscation of the goods, recovery of
Customs Duty a-nd imposition of penalty in terms of Section 112(a) of the Customs
Acl, 1962.

14.8 In conclusion, it appears that the Noticee M/s. Ratnaveer Stainless
Products B^. Ltd., have contravened the provisions of Section 17,46 of lt]le
Customs Act, ).962, and a-1so the provisions of Customs Notification No. 18/2015-
Cus dated 01-04-2015, as amended by the Customs Notification No. 79/2017 dated

73-10-2017, read with provisions of Para 4.03, 4.13 & 4.14 of the Foreign Trade

Policy (2015-20), as amended by the DGFT Notification No. 3312O)'5-2O dated 13-

1O-2O17, issued in terms of the provision of Para 4.13 of the Foreign Trade Policy
(2015-20), as they imported " Stainless Steel CR/HR coil/Sheets"" for manufacture
of "stainless Steel Washers of different grades" without payment of Duty of
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Customs under cover of Advarce Authorizations, on the strength of the subject
Notification and availed benefit of exemption from pal.rnent of IGST on the goods so

imported, leviable in terms of sub-section (7) & sub-section (9) of Section 3 of the
Customs Tariff Act, 1975, but failed to comply with pre-import and/or physical
export conditions laid down in the subject Notification. Their act of omission and/or
commission appears to have resulted in non-pa},ment of Duty of Customs in the
form of Integrated Goods & Service Tax (IGST) to the extent of Rs.6,54,5O,989/-
(Rupees Six Crore, Fifty Four Lakh, Fifty Thousand, Nine Hundred and Eighty
Nine only) which appears to be recoverable under Section 28$l of the Customs
Act, 1962, along with applicable interest, and also appears to attract provision of
section 1 1 1(o) of the Customs Act, 1962, rr.aking the goods va.lued at
Rs.28,33,91,636/- (Rupees T\renty Eight Crore, Thirty Three Lakh, Ninety One
Thousand, Six Hundred and Thirty Six onlylliable for confiscation under Section
111(o) ard the Compary liable to penalty under Section 112 (a) of the Act ibid.

15, In view of the above, Show Cause Notice No. VIII/10-
17 /Comrrr./OeAl2o22-23 datedl2.O9.2O22 has been issued to M/s. Ratnaveer
Stainless Products R/t. Ltd., E-77 GIDC, Savli, Manjusar, District-Vadodara,
Gtjarat-39 777 5, calling upon to Show Cause in writing to the Commissioner of
Customs, Ahmedabad as to why:-

a) Duty of Customs amounting to Rs.6,54,5o,989/-(Rupees Six Crore,
Fifty Four Lakh, Fifty Thousand, Nine Hundred and Eighty Nine
only) in the form of IGST saved in course of imports of the goods through
ICD Khodiyar port under the subject Advalce Authorizations arrd the
corresponding Bills of Entry as detailed in Annexure-A attached to this
Show Cause Notice, in respect of which benefit of exemption under
Customs Notification No.18/2015 dated 01-04-2015, as amended by
Notification No.79 /2077 -Cus, dated 73-lO-2O77 , was incorrectly availed,
without complying with the obligatory pre-import condition as stipulated
in the said Notification, ald a-Iso for contravening provisions olPara4.I4
of the Foreign Trade Policy l2Ol5-2O1, should not be demanded and
recovered from them under Section 28(4) of the Customs Act, 7962;

b) Subject goods having assessable value of Rs.28,33,91,636/- (Rupees
Tventy Eight Crore, Thirty Three Lakh, Ninety One Thousand, Six
Hundred and Thirty Six only) imported through ICD Khodiyar port as
detailed in Annexure-A attached to this Show Cause Notice, under the
subject Advance Authorizations should not be held liable for confiscation
under Section 1 1 1 (o) of the Customs Act, 1962, for being imported
availing incorrect exemption of IGST in terms of the Notification
No.18/2015 dated 01-04-2015, as amended by Notification No.79 12077-
Cus, dated l3-7O-2O17, without complying with obligatory pre-import
condition laid down under the said Notification;

c) Interest should not be demalded and recovered from them under Section
28AA of the Customs Act, 7962, on such Duty of Customs mentioned at
(a) above;

d) Penalty should not be imposed upon them under Section 114A of the
Customs Act, 1962, for improper importation of goods availing
exemption of Notification and without observalce of the conditions set
out in the Notification, and a-lso by reasons of misrepresentation ald
suppression of facts with an intent to evade pa1'rnent of Customs Duty
as elaborated above resulti.ng in non-payment of Duty, which rendered
the goods liable to confiscation under Section 111(o) of the Customs Act,
7962, and a1so rendered Customs Duty recoverable under Section 28(4)
of the Customs Act, 1962;

e) Penalty should not be imposed upon them under Section 112(a) of the
Customs Act, 1962, for improper importation of goods availing exemption
under Notification No.18/2015 dated 01-04-2015, as amended by
Notification No. 79 / 2Ol7 -Cus, dated 73- lO-2O 17, without observarrce of
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the pre-import and/or physical export conditions set out in the
Notification, resulting in non-pa5rment of Customs Duty, which rendered
the goods Iiable to confiscation under Section 1 11(o) of the Customs Act,
7962;

f) Bonds executed by them at the time of import should not be enforced in
terms of Section 143(3) of the Customs Act, 1962, for recovery of the
Customs Duty as mentioned above and interest thereupon.

16. Submission of the Importer: Importer submitted their defence reply to
Show Cause Notice vide their letter dated 05.04.2024 wherein they interalla stated
as under:

That the Customs authorities, at their own peri1, had kept the subject SCN
pending and in what is popularly known as "ca-11 book" ald it is trite law that
the concept of call book is extra-1egal and has no standing in law; that no
matter can be kept in ca.l1 book to escape the rigours of hmitation law
rendering it patently time-barred; they reiied on the case laws of M/ s. Steel
Authoritg of India Limited. u. Office of the Assbtont Commissioner of GST [2022
(11) TMI 13931, wl:ereh the decision of Honble Gujarat High Court in the case
of '29. The Gujarat High Court in the case of Siddhi Vinaya.k Syntex Pvt. Ltd.
Vs. Union of India, ll2o17\ 352 ELT 4551, was referred; further stated that said
was taken in case of SAIL 2023 (12) TMI 846 - MADRAS HIGH COURT once
again; that when jurisdictional High Court of Gujarat in the case of Siddhi
Vinayak Syntext (supra) has already taken this view, the authorities within the
jurisdiction of the Hon'ble High Court of Gujarat are duty bound to follow this
view, as held in the case of Kashmir Conductors 1997(96\ ELT 257(Tri-LB)
(LB); that Section 28(91 of CA, 1962 prescribes maximum period of six months
(one year in case of fraud cases) from date of SCN, to adjudicate the same and
it was not done so far and no Order was passed within statutorily prescribed
period; that even Hon'b1e Apex Court decided the issue long back, however,
the matter was still kept pending, and by no means this delay should be

condoned in any manner;
That issue involved is purely one of interpretation of complex legal provisions,
which were already held as unconstitutiona.l once and quashed, a-nd which
were later on found to be va-lid, aJter intervention by highest court of the 1and,

itself means there could not have been any malaide intent to evade any taxes
on part of importers;
That it is impossible to track each BE wise import, that too AA wise quantity,
especially when multiple AAs operate at the same time during import activity,
and check which AA related import was used in which export consignment, to
satisfy so-called pre-import condition; that the 1aw cannot expect one to do
the impossible as held by the Hon'b1e Larger Bench of the Tribunal in the case

of Hico Enterprise reported at 2005 (189) E.L.T. 135 (Tri. - LB) which was also
upheld by Hon'ble Apex Court as reported at 2008 (228) E.L.T. 161 (S.C.)

Such condition, as such, is deemed to have been satisfied by our client
anyway. Relialce can a.lso be placed on the cases of Hetero Drugs Ltd. 2010
(262\ ELT 490 (TRI) and Jindal Steel & Power Ltd. 2015 (329) ELT 595 (TRI) in
support of tiis averment; that merely because it is dillcult to monitor this for
revenue department cannot result in exporters being saddled with avoidable
duty (IGST) demands; that to the extent Pre-import condition as it stands
fulfilled, quantity wise, even out of a single BE, due regard and adjustment to
such extent must be extended in law; that ; that as such, the action on part of
investigating authorities in demanding IGST on entire Advance Authorization
in toto, without giving any effect towa-rds the quantity of import under
same/different BEs where pre-import condition may be fulhlled qua Exports
already made earlier, is lega-lly wrong and the subject SCN must be therefore
dropped/vacated.
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That as evident from contents of Pata 2.4 (Table 1) as well as Para 2.6 (Table

2), majority of Advance Authorizations were issued prior to 13.10.17, i.e. the
introduction of pre-import condition; that the pre-import condition cannot
and should not be made applicable at a.ll to AA issued prior to 13.10.17 i.e.
introduction of pre-import condition per se. We say this because AAs issued
a-fter 13.10.17 only ca-n be governed by t}te said pre-import condition, since
such AAs are issued containing the FTP provisions ald issued thereunder, at
the time when it is issued, that can attract pre-import condition as such, at
the most.

That they placed reliance upon the decision of Hon'ble Gujarat High Court
judgment in tJle case of Shree Renuka Sugars Ltd. v. Union of India, 2018
(360) E.L.T. a83 (Guj.), wherein the Court referred to the decision of the
Supreme Court in the case of W.P.l.L. Ltd. v. Commissioner of Central Excise,
Meerut, 2005 (18i) E.L.T. 359 (S.C.), wherein the Court considered a case
where exemption notification was withdrawn ald a fresh notification was
issued shortly thereafter exempting duty of excise on parts used in
manufacturing of power driven pumps and the Court noted that there was a

consistent policy of the Government of India to grant such exemption. The
later notification did not glant exemption for the flrst time. It was held that
such notification was merely clarificatory and hence, would apply with
retrospective effect. The Court also placed relialce upon the decision of this
Court in the case of Gujarat ParaIlins Pvt. Ltd. v. Union of India, 2012 (282)
E.L.T. 33 (Guj.), where the Court has considered a case where the Government
of India had taken corrective measure of reintroducing the exemption aJter a
gap of about sixteen months, and held that such exemption would have
retrospective effect; that in the facts of the present case, there was no
condition of pre-import insofar as the Advance Authorisation Scheme is
concerned ald subsequently, by the above notification dated 10-1-2019, the
condition for pre-import had been deleted, ard, therefore, such amendment
should be considered to be a curative amendment and be applied
retrospectively; that the said amendment vide Notification dt.10.I.19 is
actually declaratory and explanatory in nature. As such, the same has to be

given a retrospective effect, for reasons stated in the decision of CESTAT in the
case of Gwalior Aclobrew P. Ltd. 2014(309) ELT 692 (Tri-De1) as well as Indian
Tobacco Association 2005(187) ELT 162(SC); that ttrey relied on the decision of
Hon'ble Apex Court in ttre case of WF Ltd. 2O2O(372) ELT 495(SC),
subsequent notifrcations/ policies can be said to be clarificatory in nature and
the same have been issued in the larger public interest arrd in the interest of
the Revenue, the same cart be made applicable retrospectively, otherwise the
object and purpose ald the intention of the Government sha-11 be frustrated.
That the demarid of IGST in the present case leads to an entirely Revenue
neutral situation involved in the matter and they had absolutely no reason not
to pay IGST when imports were made against advance authorization; that they
placed the reliance on the following decision.

(i) Commissioner v. Indeos ABS Ltd. - 2OlO (254) E.L.T. 628
(Guj.)

(ii) Commissioner v. Indeos ABS Ltd.- 2O1l 1267) E.L.T. A155
(S.C )

(iii) Tenneco RC India Pvt. Ltd. v. Commissioner - 2OO9 (235) _
E.L I 105 (Tribunal)

(i") Jamshedpur Beverages v. Commissioner of Central Excise
reported in 2OO7 l2l4) E.L.T. 321 (S.C.)

(v) Reliarrce Industries Ltd. 20091244) E.LT 254 (Tri-Ahmd)
("i) Punjab Tractors Ltd.2005 (181) E.L.T. 380 (S.C)

("ii) Hindustan Level Ltd. 2O1O 12621 E.L.T. 1041 (Tri. - Mumbai)
(viii) SRV Print Pack Pvt. Ltd. 201 1-TIOL-61 1-HC-DEL-CX

(ix) Moser Baer Ltd. 20IO (250) E.L.T. 79 (Tri. - Del)
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(x) Siddeshwar Textile Mills F/t. Ltd. 2009 1248) E.L.T. 290 (Tri. -
Mumbai)

(xi) Dineshchandra R. Agrawal InfraconPvt. Ltd. 2010(18) STR 39
(Tri-Ahmd)

(xii) Amco Batteries 2003(153) ELT 7(SC)
(xiii) tocL 20101262) ELT 751(Tri)
(xi") LG Electronics R/t. Ltd. v. Commissioner - 2010 (255)

E.L.T. 135 (Tribunal)
(xv) Associated Drug Co. v. Commissioner - 2OO9 1245) E.L.T. 252

(TribunaJ)
(xvi) P.R. Rolling Mi1ls Pvt. Ltd. 21lol249l ELT 232 (Tri-Bang)
(xvii) Commissioner v. P.R. Rolling Mills Pvt. Ltd. - 2010 1260) D.L-T.

A84 (s.c)
(x\dii) CCE V/s. Sankala Industries 2O1O (262\ E.L.T. 893 (Tri. -

Baltg)
(xix) Cepham Laboratories Ltd.2OO7 (214) E.L.T.286 (Tri. - De1)

(:o<i) Essar Steel Ltd. 2016 (341) E.L.T. 145 (Tri. - De1.)
(xxii) Reliance Ada Group P. Ltd. 2016 (43) S.T.R. 372 (Tn. -
Mumbai)
(xxiii) Sarovar Hotels P. Ltd. 2018 (10) G.S.T.L. 72 $n. - Mumbai)
(xxiv)AsmithaMicrofin Ltd. 2O2O l33l G.S.T.L. 250 (Tri. - Hyd)
(x<v) Jet Airways (I) Ltd. Versus Commissioner Of Service Tax,

Mumbai 20).6 (441 S.T.R. 465 (Tri. - Mumbai)

That the demand is time barred ad cited the decision such as (i) Latsen &
Toubro Ltd. Vs CCE (2OO7) 2ll ELT 513, (ii) Nasir Ahmed Vs Asst. Custodian
(1980) AIR SC 1157, (iii) Continental Foundation Jt. Venture Vs. CCE,
Chandigarh- 1 l2OO7l 276 ELT \77, (iv) Uniworth Textiles Ltd. Vs CCE, Raipur
(2013) TIOL 13 (v) Cosmic Dye Vs CCE (2002) TIOL 236 (SC). (vi) CCE vs

Chemphar Drugs & Liniments (1989) 40 ELT 276, (vii) CCE vs Chemphar
Drugs & Liniments (1989) 40 EW 276, (vii) Pushpam Pharmaceuticals Co. Vs.
CCE, Bombay (1995) 78 ELT 401(viii) Aditya Birla Nuvo Ltd. Vs CCE, Vadodara
(2011) TIOL 353, (ix) Sands Hotel Pvt Ltd Vs. CCE, Mumbai (2009) i6 STR 329,
(x) Anand Ni-shikaua Co. Ltd. u. Commi.ssioner of Central Excise, Meerut, (2005) 7
SCC 749,(xi) L'oreal India h^. Ltd. Vs CCE, Pune- 1 (201 1) TIOL 95, (xli)
Hindustan Steel Ltd. Vs. State of Orissa 1978 (2) ELT (J159), arrd (xiii)
Pratibha Processors vs. UOI (1996) 88 ELT 12 (SC);

That the proposal to confiscate the goods under Section 111(o) alongwith the
proposal to impose penalty under Section 1 12(a) of the Customs Act 1962 is
therefore legally unsustainable, especially in tlee given set of facts and
circumstalces of the case and placed reliance on the decision (i) Shreeji
Shipping Ltd.2074 (302) E.L.T. 139 (Tri. - Ahmd);

That the Hon'ble CESTAT in the case of the Sterlite Optica-1 Technologres Ltd.
2011 (2701, ELT 266 (Tri. Mumbai) and Goyal Synthetics P. Ltd. 2009 (233)

ELT 65 (Tri. Ahmd) has held that despite bond being executed by the 100%
EOU, period of limitation under Section 1 1A is stil1 applicable for demands
raised against them; tJ:at relied on the decision of Hon'ble Apex Court in the
case of MMK Jewelers 2OO8 (225\ E.L.T. 3 (S.C.), wherein demand under
Section 28 of CA, 1962 was held to be time-barred, even in case where bond
was executed by the importer, and where certain conditions were alleged to
have been violated by them;
That majority ofAAs in the present case are prior to 13.10.17 as stated supra.
In any case, the bond given at such time for such AAs, must be understood to
have been given keeping in mind the Policy and Customs exemption
conditions existing at such time. Such bonds cannot at all be held as relevarrt
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for pre-import conditions imposed post facto, after 13.10.17 at all. Even for
AAs ald bonds executed aJter 13.10.17 as we11, for the above reasons, the
demald is any.lrray hopelessly time-barred.
That since goods are not even avai-lable for confiscation anJfinore, no action
under Section 1 1 1(o) of the Customs Acl, 7962 carr al.so be taken against and
in support following decision referred:

(i) Finasse Creation Inc. 2OO9(248) ELT 122 (Bom)
(ii) Commissioner V/s. Finasse Creation Inc. 2010(255) ELT A120 (SC)

(iir) Shiv Kripa Ispat P. Ltd. 2009 (235) E.L.T. 623 (Tri. - LB)
(iv) Commissioner v. Shiv Kripa Ispat Pvt. Ltd. - 2015 (318) E.L.T. }.259
(Bom)

That even penalty under Section 114A calnot be imposed for the above
reasons, in absence of aly malalide/intention to evade. This is without
prejudice to the fact that no penalty under aly provision of law at a-11 is
imposable.

That they placed relied on the decision of Hon'b1e Mumbai High Court in the
case of Mahindra and Mahindra Ltd. (Automotive Sector) 2O22(1O) TMI 212 -
wherein it has been held that there are no provisions under Customs Act,
7962 to lery interest and/or pena.lty on short paid/non paid IGST on imports
ald hence, no interest and/or penal action at al1 can be taken against
importer.

17. Personal Hearing: The Personal Hearing in the matter was llxed on
28.03.2024 (at 16:30 hours). However, Advocate of the Importer vide their letter
dated 28.03.2024 requested for another date. Accordingly, the next date of Personal.
Hearing was fixed for O5.O4.2O24. Shri Saurabh Dixit, Advocate of the importer
attended the Personal Hearing held on O5.O4.2O24 wherein he reiterated the
submission as detailed in their written submission dated O5.O4.2024

18. Findings: I have carefully gone through the Show Cause Notice dated
72.09.2022, written submissions dated 05.04.2024 fiLed by the importer as well as
the records of Personal Hearing held on 05.O4.2024.

19. I find from the records that the present Show Cause Notice dated 72.09.2022
was transferred to Call Book on 3O.O9.2O22 as in the identica.l issue, the
Department had filed SLP No. 25777 /2079 aga-inst the order of Hon'ble Gujarat
High Court in case of M/s. Maxim Tubes Compaly P. Ltd., ald it was informed to
the Importer vide letter dated 03.10.2022. Now the said Show Cause Notice has
been retrieved from Call Book in view of Hon'ble Supreme Court decision dated
28.04.2023 in case of M/s. Cosmo Films Ltd. arrd same has been taken up for
adjudication. Accordingly, the time limit specified in Section 28 (9) ibid sha1l apply
from the date when the reason specifred under Section 28 (9A) has ceased to exist
i.e. w.e.f 28.O4.2023.

a) Whether Duty of Customs amounting to Rs.6,54,5o,989/-(Rupees Six
Crore, Fifty Four Lakh, Fifty Thousand, Nine Hundred and Eighty
Nine only) in the form of IGST saved in course of imports of the goods
through ICD Khodiyar port under the subject Advarce Authorizations
and the corresponding Bills of Entry as detailed in Annexure-A
attached to this Show Cause Notice, in respect of which benefrt of
exemption under Customs Notification No.18/2015 dated 01-04-2015,
as amended by Notification No.79/2O77-Cus, dated 13-10-2017, was
incorrectly availed, without complying with the obligatory pre-import
condition as stipulated in the said Notification should not be
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demanded and recovered from
Customs Act, 7962?

them under Section 28(4) of the

b) Whether Subject goods having assessable value of Rs.28,33,91,636/-
(Rupees Twenty Eight Crote, Thirty Three Lakh, Ninety One
Thousand, Six Hundred and Thirty Six only) imported through ICD
Khodiyar port as detailed in Annexure-A attached to the Show Cause
Notice, under the subject Advalce Authorizations should not be held
1iab1e for confiscation under Section 111(o) of the Customs Act, 1962, for
being imported availing incorrect exemption of IGST in terms of the
Notification No.18/2015 dated 01-04-2015, as amended by Notilication
No.79 /2O17-Cus, dated l3-1O-2O17, without complying with obligatory
pre-import?

c) Whether interest should be demanded and recovered under Section 28AA
of the Customs Act, 1962, on such duty of Customs as mentioned at (a)

above?

d) Whether pena.lty should be imposed under Section 114A of the Customs
Act, 1962, for improper importation of goods availing exemption of
Notification and without observance of the conditions set out in the
Notilication, and a-lso by reasons of misrepresentation and suppression
of facts as elaborated above resulting in non-payment of Duty, which
rendered the goods liable to confiscation under Section 111(o) of the
Customs Act, 7962, and also rendered Customs Duty recoverable under
Section 28(4) of the Customs Act, 7962;

e) Whether penalty should be imposed under Section 112(a) of the Customs
Act, 7962, for improper importation of goods availing exemption under
Notification No.18/2015 dated 01.04.2015, as amended by Notification
No.79 /2O77-Cus, dated 13.70.2077, without observance of the pre-
import and/or physical export conditions set out in the Notification,
resulting in non-pa5rment of Customs Duty, which rendered the goods

liable to confiscation under section 1 1 1(o) of the Customs Act, 7962?

f) Whether the bonds executed at the time of import should be enforced in
terms of Section 1a3(3) of the Customs Act, 1962, for recovery of the
Customs Duty as mentioned above ald interest thereupon?

2L. I find that the question of Duty liability with interest and penal liabilities on
the Importer would be relevant only if the bone of the contention as to whether the
Importer has violated the obligatory pre-import condition as stipulated in
Notification No.79/2O77-Cus, dated 13-10-2017 is answered in the affirmative.
Thus, the main point is being taken up first1y for examination.

22.L Before proceeding to adjudication of the Show Cause Notice, let us firstly go

through relevant provisions which will give genesis of 'Pre Import Condition'.

22.1.1Relevant Para 4.O3 ofthe Foreign Trade Policy (2O15-2Ol inter-alia
states that :-

An Aduance Authorisation is issued to allotu duty free import of inputs, which are
physballg incorporated in export product (making normal allou.nnce for u-nstage). In
additbn, fuel, oil, energg, catalgsts which are consum.ed/ utilLsed to obtain export
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product, maA aLso be allou.ted. DGFT, blJ means of Publb Notice, may exclud-e ang
product(s) from purui,eu of Aduance Authorisation.

22.L.2 Relevant Para 4.13 of the Foreign Trade Policy l2OL5-2Ol inter-alla
states that :-

4.13 Pre-import condition in certain cases-

(il DGFT mag, bg NotiJicatlon, lmpose pre-lmport condition Jor lnputs und.er
this Chapter,

(ii) Import items subject to pre-import conditinn are tbted in Appendk 4J or utill be as
indicated in Standard Input Output Norm-s (SION).

22.1.3Relevant Para 4.14 ofthe Foreign Trade Policy (2O15-20) inter-alia
states that :-

4.74 Detalls of Duties exempted-

Imports under Aduance Authori.sation are exempted from paAment of Basic Customs
Dutg, Additional Custom,s Dutg, Educatinn Cess, Anti-dumpirLg Duty, Counteruailing
Dutg, SaJeguard Dutg, Transition Product Specific Sofeguard Duty, whereuer
applicabte. Import against supplies couered under paragraph 7.O2 (c), (d) and (g) of
FTP witl not be exempted from pagment of applicable Anti-dumping Dufu,
Counteruailing Duty, Safeguard Dutg and Transition Product Spectfb Safeguard Dutg,
if ony. Hou.teuer, imports under Aduance Authorisation for plrysiral exports are al-so

exempt from uhole of the integrated tax and Compensatinn Cess Leuiable under sub-
section (7) and sub-section (9) respectistelg, of section 3 of the CusfonLs Taiff Act,
1975 (51 of 1975), as maA be proui.d.ed in the notification issued bg Department of
Reuenue, and such imports shall be subiect to pre-import condition. Imports against
Aduance Authorbations for physbal exports are exempted from Integrated Tax and
Compensation Cess upto 31.03.2018 ontg.

22.1.4 NOTIFICATION NO.31 (RE-2Ol3ll 2OO9-2O14 dated lst August,
2()L3:

In exercbe of powers confened bg Section 5 of the Forergn
Trade (Deuelopment & Regulation) Act, 1992 (No.22 of 1992) read with
paragraph 1.2 of the Foreign Trade Polirg, 2009-2014, the Central Gouernm.ent
herebg notiftes the follouing amendm.ents in the Foreign Trade PoLbg Ffq 2009-
2014.
2. After para 4.1. 14 of FTP onew para4.1.15 is inserted.
"4.1.15 Whereuer SION permits use of either (a) o geneic input or (b) altematiue
inputs, unless the name of the specifir input(s) [whirh has (haue) been used in
manufactuing the export productl gets indicated / endorsed in the releuant
shipping bill and these inputs, so endorsed, match tlte desciptbn in the releuant
bill of entrg, the concemed Autlwrisation utitl not be redeem.ed. In other words,
the name/ desciptian of the input used (or to be used) in the Authori.sation must
match exactlg the name/ desciption endorsed in the shipping bill. At the time
of discharge of export obligation (EODC) or at the time of redemption, RA shall
allou onlg those inputs which haue been specifballg indicated in the shipping
btu."
3. Para 4.2.3 of FTP is being amended by adding the phrase "4.1.14 and
4.1. 15" in place of "and4.1.14". The amended para wouLd be as under:
'Prouisions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall
be applicable for DFIA holder."
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4 Effect of thls NotlfTcatlon: Inputs actuallg tsed in manufachre of
the export product should onlg be imported under the authoisation. Similarlg
inputs actuallg imported, must be used, in the export product. This hcs
to be established in respect of euery Aduance Authorisatlon / DFIA

22.2 Witlr the introduction of GST w.e.f O7-O7-2O17, Additional Duties of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and
Serrrice Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs
Duty, IGST was made payable instead of such Additional Duties of Customs.
Accordingly, Notilication No.26 /2077 -Customs dated 29 June 2017, was
issued to give effect to the changes introduced in the GST regime in respect
of imports under Advance Authorization. The corresponding changes in the
Po[cy were brought through Trade Notice No.11/2018 dated 3O-06-2017. I
find that it is pertinent to note here that while in pre-GST regime blanket
exemption was allowed in respect of all Duties leviable when goods were
being imported under Advance Authorizations, contrary to that, in post-GST
regime, for imports under Advance Authorization, the importers were
required to pay such IGST at the time of imports and then they could get the
credit of the same.

However, subsequently, the Government decided to exempt imports under
Advance Authorizations from pa5rment of IGST, by introduction of the Customs
Notification No.79/2O77 dated 13-10-2017. However, such exemption from the
paJrment of IGST was made conditional. The said Notification No.79/2017 dated 13-
10-2017 , was issued with the intent of incorporating certain changes/ amendment
in the principal Customs Notifrcations, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorizations.

22.2.L D.G.F.T. Notifrcation No. 33/2O15-2O2O dated L3.IO.2OL7 amended the
provisions of Para 4.14 of the Foreign Trade Policy 2Ol5-2O which read as

under:

Pata 4.L4 is amended to read as under:

"4.14: Detalls of DutleE exempted
Imports under Advance Authorisation are exempted from pal.rnent of Basic
Customs Duty, Additional Customs Duty, Education Cess, Anti-dumping
Duty, Countervailing Duty, Safegr-rard Duty, Traasition Product Speciiic
Safeguard Duty, wherever applicabie. Import against supplies covered
under Lr h 7.o2 ald of FTP will not be exempted from
payment of applicable Anti-dumping Duty, Countervailing Duty, Safeguard
Duty and Transition Product Speciiic Safeguard Duty, if any. However,
imports under Advance Authorization for physical exports are also exempt
from whole of the integrated tax and Compensation Cess leviable under sub-
section I7l and sub-section {9} resoectivelv. of section 3 of the Customs Tariff

1.975 51 of 1975 as may be provided in the notification issued by
Department of Revenue, and such imports shall be subiect to pre-import
condition,"

22.2,2 Notifrcation No.- 79l2il7 - CuBtoms' Dated3 13-10-2017. T}re relevant
emendment made in Principal Notlfication No. 18/2O15-Customs dated
O1.O4.2O15 vide Notlficatlon No. 79l2OL7 - Customs, Dated: 13-10-2017 is as

under:

S

Ir'o

Notificatian
number and

Amendments
-: Table:-
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date
( I ) (2) (s)

I
18/ 2015-
Customs,
dated the I st
Apil, 2O15

[uide number
G.s.R. 2s4 (E),

dated the I st
Apm,20151

In the soid notificatton, in the opening paragraph,-
(a)....-.
(b) in conditton (uiii), after the proubo, the foltowing
proubo shall be inserted, namelg:-
"Prouided further that notu.tithstandtng ongthing

contained hereinaboue for the said authorbatbns
uhere the exemption from integroted tax and the
goods and seruices tax compensation cess leuiable
thereon under sub-section (7) and sub-section (9) of
sectlo'l 3 oJ the so.id Customs Tariff Act, has
been a oalled., the export obllgation shall be

fulfilled bg physicol exports ontg;";
(c)

(c) after condition (xi), the follouting condittons shall
be inserted, namely :-

"(xii) thot the exemption from integrated tox and the
goods and seruices tax compensation cess leuiable
thereon under sub-section (7) ond sub-section (9) of
section 3 of the seld. Custorns TarffJ Act shall
be subJect to pre-lmport cond.itlon;

22.3 Further, I find that Notification No.01/2019-Cus. dated 10.01.2019
removed/omitted the ?re Import condition' laid down vide Amendment Notification
No.79/2077- Cus dated 13.10.2077 in the Principal Notification No. 18/2015-Cus
dated 01.04.2015.

22,4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 (19) G.S.T.1.537 (Mad.)on the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

22,5 I hnd that 'Pre-Import Condition'is unambiguous word/phrase. Further, I find
that the dehnition of pre-import directly flows from Para 4.03 of the Foreigrr Trade
Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2009-14)] wherein it is said that
Advarce Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage. Thus, this Para
specifically demands for such physical incorporation of imported materials in the
export goods. And the same is only possible, when imports are made prior to export.
Therefore, such Authorizations princrpaily do have the pre-import condition in-
built, which is required to be followed. In the instalt case, it is undisputed fact that
the Importer has not complied with the Pre-lmport Condition as laid down vide
Exemption Notification No. 18/ 20 f 5 dated 01-04-2015, as amended by Notification
No. 79 / 2077 -Cus, dated 13-10-2017.

22.6 Further, I f,rnd that this issue is no longer res-integra in as much as
Hon'ble Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported
as 2023 (72) GSTL 147 (SC) has overn:led judgment of Hon'ble High Court of
Gujarat and has held that pre-import condition, during Octobet,2OLT to
January,2O19, in Advance Authorization Scheme was va1id. Relevant Paras of the
decision are as under:
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69.The object behind imposing the 'pre-import condition' is discemible
from Paragraph 4.03 of FTP and Annexure-4J of the HBP; that only few
articles were enumerated when the FTP was published, is no ground for the
exporters to complain that other articles could not be included for the
purpose of 'pre-import condition'; as held earlier, that is the import of
Paragraph 4.03(i). The numerous schemes in the FTP are to maintain

an equilibrium between exporters' claims, on the one hand and on the other
hand, to preserve the Revenue's interests. Here, what is involved is
exemption and postponement of exemption of IGST, a new lery

altogether, whose mecharism was being worked out and evolved, for the
first time. The plea of impossibility to fulfil 'pre-import conditions' under old
AAs was made, suggesting that the notifications retrospectively mandated new
conditions. The exporter respondents' argument that there is no rationale
for differential treatment of BCD and IGST under AA scheme is without
merit. BCD is a customs lely at the point of import. At that stage. there is no

question of credit. On the other hand, IGST is levied at multiple points
(including at the stage of import) and input credit gets into

the stream, till t}le point of end user. As a result, there is justification for
a sepaJate treatment of the two levies. IGST is levied under the
IGST Act, 2017 and is collected, for convenience, at the customs point

through the machinery under the Customs Act, 7962. The impugned
notifications, therefore, cannot be faulted for arbitrariness or under
classification.

7O. The High Court was persuaded to hold that the subsequent
notification of 10.01.20i9 withdrew the 'pre-import condition' meant
that the Union itself recognized its unworkable and unfeasible
nature, and consequently the condition should not be insisted upon for

the period it existed, i.e., aJter 13.10.2017. This Court is of the opinion that the
reasoning is faulty. It is now settled that the FTPRA contains no power to
frame retrospective regulations. Construing the later notification of 1O-1-2019 as

being effective from 13-10- 2017 would be giving effect to it from a date prior
to the date of its existence; in other words the Court would impart
retrospectivitlr. In Director General of Foreign Trade &Ors. v Kanak Exports
&Ors. [2015 (15) SCR 287 = 2015 ( 3261 D.L.T. 26 (S.C.)] this Court held that

"Section 5 ofthe Act does not give any such power specifically to the
Central Government to make rules retrospective. No doubt, this Section

confer powers upon the Centra-l Government to 'amend' the policy which has

been framed under the aforesaid provisions. However, that by itself would not
mean that such a provision empowers the Government to do so retrospective."

71. To give retrospective effect, to the notilication of 10-1-2019 through
interpretation, would be to achieve what is impermissible in law. Therefore,
the impugned judgment cannot be sustained on this score as wel1.

75, For the foregoing reo.sorTs, thi,s court holds that the Reuenue has to

succeed.. The impugned jud.gm.ent and orders of the Gujarat High Court are

hereby set aside. Houeuer, since the respondenLs were enjoging inteim
orders, till the impugned judgments uLere deliuered, the Reuenue is directed
to permit them to claim refund or input credit (u-thicheuer applicable
and/ or tuhereuer customs duty ua-s patd). For doing so, the

respondents shall approach the juri-sdictional Commi.ssioner, and applg
uLith documentary euidence within six ueeks from the date of thi.s

judgment. The claim for the sake oJ conuenience, the reuenue shalt direct the

appropiate procedure to be folloued, conueni.entiA, through a circular, in

thb regard.."
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22.7 I find that based on the decision of Hon'ble Supreme Court in
aforesaid case of Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No.
7612O23-Cus dated 07.06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreigrr Trade Policy ald Haldbook
of Procedures 2O75-2O - Availing exemption from IGST and GST Compensation
Cess - Implementation of Supreme Court direction in Cosmo Films case

M.F. (D.R.) Circular No. 76 /2O23-Cus., dated 7-6-2023
F. No. 605/ 1 1/2023-DBK/ 569

Govemment of India
Ministry of Finalce (Department of Revenue)

Centra] Board of Indirect Taxes & Customs, New Delhi

Subject : Implementation of Honlcle Supreme Court direction in judgment dated
28-4-2023 in matter of Civil Appea.l No. 29O of 2023 rdLating to 'pre-import
condition' - Regarding.

Attention is invited to Honble Supreme Court judgment dated 28-4-2023 in matter
of Civil Appea.l No. 29O of 2023 (UOI and. others v. Cosmo Films Ltd.l LI2O23\ 5
Centax 286 (S.C.) = 2023 l72l G.S.T.L. 477 (S.C.)l relating to mandatory tu1filment
of a 'pre-import condition' incorporated in para 4.74 of FTP 2015-20 uide the
Centra-l Government (DGFT) Notification No. 33/2O15-2O, dated 13-10-2017, and
reflected in the Notification No. 79 /2017 -Cwstoms, dated l3-7O-2O77, relating to
Advalce Authorization scheme.

2. The FTP amended on 13-LO-2O17 and in existence till 9-1-2019 had provided
that imports under Advance Authorization for physical exports are a.lso exempt from
whoie of the integrated tax ald compensation cess, as may be provided in the
notification issued by Department of Revenue, and such imports sha-ll be subject to
pre-import condition.

3. Hon'ble Supreme Court has a-11owed the appeal of Revenue directed against a
judgment ald order of Hon'ble Gujarat High Court [2019 (368) E.L.T. 337 (Guj.)l
which had set aside the said mandatory fulfilment of pre-import condition. As such,
this implies that the relevant imports that do not meet the said pre-import
condition requirements are to pay IGST and Compensation Cess to that extent.

4. While allowing the appeal of Revenue, the Hon'ble Supreme Court has however
directed the Revenue to permit claim of refund or input credit (whichever applicable
and/or wherever customs duty was paid). For doing so, tJre respondents shali
approach the jurisdictional Commissioner, ald apply with documentary evidence
within six weeks from the date of the judgment. The claim for refund/credit, shall
be examined on their merits, on a case-by-case basis. For the sake of convenience,
the revenue sha-Il direct the appropriate procedure to be followed, conveniently,
through a circular in this regard.

5.1 The matter has been examined in the Board for purpose of carrying forward
the Hon'ble Supreme Court's directions. It is noted that -
(a) ICES does not have a functionality for pa5rment of customs duties on a bill of
entry (BE) (unless it has been provisionally assessed) after giving the Out-of-Charge
(OOC) to the goods. In this situation, duties can be paid only through a TR-6
cha-11an.

(b) Under GST law, tJ:e BE for the assessment of integrated tax/ compensation
cess on imports is one of the documents based on which the input tax credit may
be availed by a registered person. A TR-6 cha-llan is not a prescribed document for
the purpose.
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(c) The nature of facility in Circular No. 11/2015-Cus. (for suomotu payment of
customs duty in case of bona fide default in export obligation) [201 5 (318) E.L.T.
(T1 1)] is not adequate to ensure a convenient transfer of relevart details between
Customs and GSTN so that ITC may be taken by the importer.
(d) The Section 143AA of the Customs Act, 7962 provides that the Board may,
for the purposes of facilitation of trade, take such measures for a class of importers-
exporters or categories of goods in order to, inter alia, maintain transparency in the
import documentation.

5.2 Keeping above aspects in view, noting that the order of the Hon'ble Court shal1

have bearinq on importers others than the respondents. and for purpose of carrying
forward the Hon'ble Court's directions, the following procedure can be adopted at
the port of import (POI) :-
(a) for the relevant imports that could not meet the said pre-import
condition and are hence required to pay IGST and Compensation Cess to that
extent, the importer (not limited to the respondents) may approach the
concerned asaeasmeflt group et the POI with releyant details for purposes of
payment of the tax and cess along with applicable ioterest.
(b) the assessment goup at POI sha-ll cancel the OOC and indicate the reason in
remarks. The BE shal1 be assessed again so as to charge the tax and cess, i.n

accordance with the above judgrnent.
(c) the paSrment of tax and cess, a-long with applicable interest, shall be made
against the electronic challan generated in the Customs EDI System.
(d) on completion of above pa).ment, the port of import shall make a notional
OOC for the BE on the Customs EDI System [so as to enable transmission to GSTN
portal of, inter alia, the IGST and Compensation Cess amounts with their date of
palment (relevant date) for eligibility as per GST provisionsl.
(e) the procedure specified at (a) to (d) above can be applied once to a BE.

6.1 Accordingly, the input credit with respect to such assessed BE sha-ll be

enabled to be available subject to the eligibility and conditions for taking input tax
credit under Section 16, Section 17 and Section 18 of the CGST Act, 2017 and rules
made thereunder.

6.2 Further, in case such input tax credit is utilized for pal,ment of IGST on
outward zero-rated supplies, then the benefit of refund of such IGST paid may be

available to the said registered person as per the relevant provisions of the CGST

Act,2017 and the rules made thereunder, subject to the conditions and restrictions
provided therein.

7. The Chief Commissioners are expected to proactively guide the Commissioners
and officers for ironing out arry 1ocal level issues in implementing the broad
procedure described in paras 5 and 6 above ald ensuring appropriate convenience
to the trade including in carrying out consequentia-l actions. For this, suitable
Public Notice and Standing Order should be issued. If any difficulties are faced that
require attention of the Board, those can be brought to the notice.

22.E Further, I find that DGFT have issued Trade Notice No. 712023-24 dated
09.06.2023, saying that "a-11 the imports made under Advarce Authorization
Scheme on or after 13.10.2077 and upto and inciuding 09.01.2019 which could not
meet the pre-import condition may be reguiarized by making payments as

prescribed in the Customs Circula-r''.

22.9 Thus, from the lindings and discussion in Para 22 to 22.8 above, I find that
there is no dispute that the said importer has failed to comply with the mandatory
conditions of ?re-Import' while claiming the benelit of Exemption from IGST ard
Compensation Cess under Exemption Notification No. 18/2015 dated 01-04-2015,
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as amended by Notilication No.7912O77-Cus, dated I3-IO-2O17 during the period
from October13,2017 to January 9,2079, in Advalce Authorization Scheme.

23. Whether the: {i} Duty of Customs amounting Rs.6,54,50,989/-(Rupees Six
Crore, Fifty Four Lakh, Fifty Thousand, Nine Hundred and Eighty Nine only) in
the form of IGST Eaved in course of imports of the goods through ICD
Khodiyar under the subject Advance Authorizations and the corresponding
Bills of Entry as detailed in the Annexure attached to the Notice is required to
be demanded and recovered (invoking extended period) under Section 28$l of
the Customs Act, L962 read with Customs Notification No.18/2O15 dated
O1.O4.2O15, as amended by Notifrcation No.79 / 2Ol7 -Ctts, dated
13.1O.2O17and whether Bonds executed by Importer at the time of import
should be enforced in terms of Section 143(31 of the Customs Act, L962, for
recovery of the Customs Duty alongwith interest?:

23.1 I hnd that it would be worth to reiterate that the Hon'ble Supreme Court in
case of Union of india Vs. Cosmo Films Ltd has overmled judgment of Hon'b.le
Gujarat High Court and has held that pre-import conditions, during Octoberl3,
2017 to January 9,2079, in Advance Authorization Scheme was va-1id. Thus, I frnd
that the Hon'ble Supreme Court has settled that IGST and Compensation Cess
involved in the Bills of Entry fi1ed during Octoberl3, 2077 to January 9,2019 is
required to be paid on failure to compliance of ?re Import Condition as stipulated
under Exemption Notification No. 18/2015 dated 01-04-2015, as amended by
Notification No.79/2017-Cus, dated 13-1O-2Ol7.I find that it is undisputed fact
that said Importer has failed to fu1{il1 and comply with 'Pre Import condition'
incorporated in the Foreign Trade Policy of 2O15-2O2O and Handbook of Procedures
2O75-2O2O by DGFT Notification No. 33/ 20 15-20 and Customs Notification
No.18/2015 dated 01-04-2015, as amended by Notifrcation No. 79/2017-Cus,
dated 13- 1O-2017. Further, I frnd that Importer is well aware of the rules and
regulation of Customs as well as Exim Policy as tJrey are regularly importing the
goods under Advance Authorisation ald they were fu1ly aware that the goods being
cleared from Customs was not fulfi11ing pre import condition as they have a-lready
fi1ed the Shipping Bill to this effect and goods have already been exported. Thus, it
proves beyond doubt that goods imported under subject Bills of Entry were never
used in the goods already exported. Thus, I find that the lmporter with clear intent
to evade the pa5rment of IGST arid Compensation Cess, have suppressed the facts of
export without compliance of Pre- Import condition from the Department while fi1ing
Bi11s of Entry under Advance Authorisation. Therefore, extended period is rightly
invoked and therefore differentia-l Customs Duty amounting to Rs.6,54,50,989 /-
(Rupees Six Crore, Fifty Four Lalh, Fifty Thousand, Nine Hundred arrd Eighty Nine
only) is required to be recovered under Section 28 $l of the Customs Act, 1962
along with applicable interest under Section 28AA of the Customs Act,7962.

23.2 Further, without prejudice to the demand under Section 28 (4! of the
Customs Act,L962, I find that in the present case, the importer has a-lso filed Bond
under Section 143 of the Customs Act, for the clearance of imported goods under
Advance Authorization availing the benefit of exemption under Customs Notification
No.18/2015 dated 01-04-2015, as amended by Notification No. 79l2017-Cus,
dated 13-10-2017. Sub Section (1) of Section 143 explicitly says that "Where thi-s
Act or any other low requires angthing to be done before a person con import or
export anA goods or clear ang goods from the control of officers of custom.s and the

[Assistant Commi.ssioner of Custom.s or Deputg Commissioner of Customs] i.s sati"sfied
that hauing regard to the circumstances of the case, such thing connot be done before
such import, export or clearance without detiment to that person, the [Assistant
Commissioner of Custom.s or Deputy Commtssioner of Custotnsl maA, notwithstanding
onything contained in thi-s Act or such other laut, gront leaue for such import, export or
clearance on tl'Le person executing a bond in such amount, utith such suretA or
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secuitA and subject to such condttions o,s the lAssistant Commbsioner of Customs or
Deputg Commbsioner of Customsl approues, for the doing of that thing u.tithin such
time after the import, export or cl-earance as maA be specifbd in the bond". On
perusal of language of the Bonds filed by the Importer, I find that conditions are
explicitly mentioned in Bond. The wording ald condition of Bond inter alia is
reproduced below:

"WHEREAS we, the obligor (s) have imported the goods listed in annexure-l availing
customs duty exemption in terms of the notification of the Govemment of India in
Ministry of Finance (department of revenue) No.018/2015 dated 01.04.2015
(hereinafter referred to as the said Notification) against the Advance License No.
(hereinafter as the license) for the import of the goods mentioned there in on the
terms and conditions specified in the said notification and license.

It is hereby declared by us, the obligor(s) and the Govemment as follows:-

1. The above written Bond is given for the performance of an act in which the public
are interest.
2.The Government through the commissioner of customs or any other officer
of the Customs recover the same due from the Obligor(s) in the manner laid
sub-section (l)of the aection 142 of the customs ect,L962."

23.3 I find that no time limit is prescribed for recovery of any liability in case of
Bond frled under Section 143 (l) of the Customs Act,7962 as it is continuous
liability on the part of the importer to follow the conditions prescribed in the Bond. I
iind that the said importer is obliged to follow the conditions of the Bond.
Therefore, I lind that by ftling the Bond under Section 143, said Importer is obliged
to pay the consequent duty liabilities on noncompliance/failure to fulfill the
conditions of the Notification. Therefore, I Iind that without prejudice to the
extended time limit envisaged under Section 28 $l of the Customs Act, 1962, said
Importer is liable to pay differential duty alongwith interest without any time limit.
Therefore, I find that without prejudice to the Provisions of Section 28 (4) of the
Customs Ac1,7962, the Bond is required to be enforced under Section 143 (3) of the
Customs Acl, 7962 for the recovery of differential Customs Duty Rs.6,54,50,989 /-
alongwith interest.

23.4 The importer has contended that imposition of interest on the proposed

demand is wholly without jurisdiction and illegal as IGST on imports is leviable
under Section 3(7) of the Customs Tariff Act and there is no statutory provision
providing for lery of interest in case of delayed payment of duty under the Customs
Tariff Act arrd therefore interest as proposed is not leviable. In this regard, I find
that based on the discussions in the foregoing paras, I have already held that the
demand in the present case is recoverable from them under the provisions of
Section 28$) of the Customs Act, 1962. Section 28AA ibid provides that when a
person is liable to pay Duty in accordalce with the provisions of Section 28 ibid, in
addition to such Duty, such person is also liable to pay interest at applicable rate
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as well. Thus the said Section provides for payment of interest automatically a-1ong

with the Duty conf:.rmed/determined under Section 28 ibid.

23.5 Further, Section 28AA ibid provides that when a person is liable to pay Duty
in accordalce with the provisions of Section 28 ibid, in addition to such Duty, such
person is also Iiable to pay interest at applicable rate as well. Thus the said Section
provides for payment of interest automatically along with the Duty
conlirmed/determined under Section 28 ibid. I have a-lready held that Customs
Duty amounting to Rs.6,54,50,989/- is liable to be recovered under Section 28(41 of
the Customs Act, 1962. Therefore, I find that differential Customs Duty of
Rs.6,54,50,989/ - is required to be demanded ald recovered as determined under
Section 28 (8) of the Customs Act, 7962 alongwith Interest under Section 28AA of
the Customs Act, 7962.

23.6 1 find that, it is not in dispute that the importer had imported the goods
clarming the benelit of Notification No. 18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) ofthe Notification No.18/2015 dated 01.04.2015 says
that "(iv) that in respect of imports made before the discharge of export obligation in
ful1, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be
specihed by the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, binding himself to pay on demald an amount equal
to the duty leviable, but for the exemption contained herein, on the imported
mate a-1s in respect of which the conditions specified in this notification are not
complied with, together with interest at the rate of fifteen per cent per annum from
the date of clearance of the said materials;".

23,7 The importer has also placed reliance on the judgement of Hon. Bombay
High Court in the case of Mahindra and Mahindra Ltd. vs. The Union of India ald
Ors. WP No. 1848 of 2OO9 decided on 1,5.9.2022. The importer contested that Duty
and interest is not liable to be paid and relied on the decision of Hon'Lrle Mumbai
High Court in case of Mahindra & Mahindra v. Union of India, 2022 (1O) TMI 212
wherein pena-lty and interest demanded was set aside in the absence of provision
under Section 3 for Additional Duty of Customs, Section 3A for Special Additiona-l
Duty under the Customs Tariff Act, 1975 or Section 90 of the Finance Act, 2000
that created a charge in nature of penalty or interest. They have further stated that
this judgement has been affirmed by Hon. Supreme Court ald the Special Leave
Petition filed by the Union of India has been dismissed by order dated 28.7.2023
passed in Special Leave Petition (C) No. 16214 of 2023 and therefore the judgement
is binding on the Department and therefore the entire proposed imposition of
interest arrd pena.lty is wholly without jurisdiction arrd deserves to be dropped. I
find that this contention is not acceptable as the said decision is with regard to pre-
GST era. Period covered in the said decision was November'2OO4 lo Jatuaty'2OO7
artd period covered in present case is 13.10.2017 to 09.01.2019. Said decision of
Mahindra & Mahindra Ltd reported in (2023) 3 Centax 261 (Bom.) relied on by the
importer is distinguishable on following grounds.

In the instant case, IGST has been demanded under Section 28 of the
Customs Act, 1962 as well as by enforcement of Bond under Section 143 of
the Customs Act, 7962. In this case, the importer has executed Bond before
the proper officer binding himself to pay duty atongwith interest in case the
importer fails to comply w'ith the condition of Bond. As the importer failed to
fulIil the condition of the bond i.e failed to comply with mandatory !re-
import' condition specified under the Notification, therefore, the importer is
liable to pay duty alongwith interest in terms of the conditions of the Bond as
specified under Section 143 of the Customs Acl, 1962.

In the case of Mahindra & Maliindra Ltd, no such Bond was executed
before the proper officer.
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In the case of Mahindra & Mahindra Ltd, the issue under dispute was
charging Section for interest and penalty. According to the Department, the
charging Section for imposition of CVD, SAD & Surcharge was Section 12 of
the Customs Act, 1962. Honble Court held that charging section for
imposiLion of CVD, SAD & Surcharge was Section 3(1) of Customs Tariff Act,
1975, Section 3(A) of Customs Tariff Act, 1975 arrd Section 19 (1) of the
Finance Act,2000 respectively which did not have provisions for imposition of
penalty and interest.

In the instant case, the demald of IGST has been made in terms of
provision of IGST Acl, 2017 artd the charging Section for IGST on import is
Section 5(1) of the IGST Act, 2017, Relevant Para of Section 5(1) of the IGST
Act,2Ol7 is re produced as under:

"SECTION 5. Levy and collection.
(1)

Provided that the integrated tax on goods [other than the goods o.s may be
notijied bg the GouerntLent on the recommendations of the Councill imported
into India shall be levied and collected in accordance with the provisions
of section 3 of the Customs Tariff Act, 1975 (51 of 1975) on the value as
determined under the said Act at the point when duties of customs are
levied on the said goods under section 12 of the Customs Acl, 1962 (52 of
19621.',

Honble Supreme Court in the case of Cosmo Films Ltd has held that "!Q$!
is levied. uflder the IGST Act, 2O77 and. is collected, for conuenience, at
the customs point through the machinerv under the Customs Act.

23.8 I also find that Hon'ble Supreme Court on 11-3-2016 dismissed Civil Appeal
frled by Atul Kaushik (Oracle India Ltd) reported in Oracle India Put. Ltd. v.

Commissianer - 2016 (339) E.L.T. 4136 /S. C.// against the CESTAT Final Order Nos.
A/52353-52355/201S-CU(DB) dated 29-7-2015 as reported in 2015 (330) E.L-T
417 (Tri.-Del.) (Atu1 Kaushik v. Commissioner) holding that " We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax
Appellate Tribunal". Relevant Para of the decision of Fina-l Order Nos. A152353-
52355 /2O75-CU(DB) dated 29-7 -2015 of CESTAT reported in 2015 {330) E.L.T.417
(Tri.-Del.) (Atul Kaushik v. Commissioner) is re-produced as under

"16. The appellants haue also contended that penaltg, interest and conftscation
cannot be tnuoked in respect of euasinn of counteruailing dutg (leuied under Section 3
of the Customs Tanff Acl 1975) on the ground thot the prouisions relating to these
aspects haue not been borrowed into Section 3 of the Customs Tariff Act, 1975. In
support of the pinciple that the penaltA cannot be leuied in the absence of penaltg
prouision hauing been borrou.ted, in a particular enactment, the appellants cited the
judgments in the case of Khemka & Co. (supra) dnd Honeer Silk MilLs Put. Ltd.
(supra). We are in agreement with thi.s proposition and therefore u.te refrain from
discussing the said judgments. The appellants al-so cited the judgment tn the case of
Supreme WooLlen Mills Ltd. (supra), Silkone Intematbnal (supra) and seueral others to
aduance the proposition that penaltg proubians of Custom-s Act were not applicable to

the coses of non-payment of anti-dumping dufu ond thot the same pinciple is

applbable ulith regord to leuiabilitg of interest [India Carbon Ltd. (supra) and V.V.S.

Sugar (supra)1. We haue perused these judgments. Mang of them dealt with Anti-
dumping duty/ Special Additional Dutg (SAD) leuiable under uariaus secfions (but not
Section 3) of Customs Tanff Act, 1975 and in those sectrbns of the Customs Taiff Ac|
1975 or in tlrc said Act itself, duing the releuant pertod, there u)as no proui.sion to

applA to the Anti-dumping dutA/ SAD the prouisions of Customs Act, 1962 and the

ntles and regulations made thereunder including those relating to interest, penaltA,
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confiscatbn. In tle case of Pbneer Silk Mills (supra), the dutg inuolued was the one
leuied. under the Additionol Dutbs of Excise (Goods of Speci.aL Importance) Act, 1957
and its Sectbn 3(3) onLy bortoued tle proubions relating to leuy and collection from
tle Central Excise Act, 1944 and in uieu-t of that it utas held that the proubions
relating to confrscatton and penaltg could not be applied with regard to the duties
coLlected under the said Act of 1957. None of these judgments actually deal u.tith the
CVD leuied under Section 3 of the Customs Tanff Act, 1975. The impugned
counteruailing dutg was leuied under Sectbn 3 of Customs Taiff Act, 1975. Sub-
section (8) of Sectbn 3 of the said Act euen duing the releuant period stipulated as
under : -

.5. 3(8) The prouisions of the Customs Act, 1962 and the rules and regulations
made thereunder, including those reloting to drawbackq refunds and exemption from
d.uties shal\ so far as mng be, applg to the dutg chargeable under thi-s section as
they applg in relation to the duties leuiabLe under that Act."

the proui.sions of Customs Act, 1962 and the rules and requlations made thereunder

Customs Act, 1962 are expresslu made appltcable with reqard to the impuqned
counteruailinq dutq. We must, howeuer, fairlu mention thot in case of Torrent Pharma
Ltd. u. CCE, Surat, CESTAT set asi.d.e pena Itu for euasion of Anti-dumpinq dutu, CVD

Act. 1962 had not been borrotued the resoectiue sections o Customs TaLN iff Act.
1975 under whtch these duties u.tere leuied, but thb deci.sion of CESTAT reqardinq

Section 3 of Customs Taiff Act. 1975). In the taht of this analusis. u.te hold that thb
contention of th ADDellant i.s leqa\lu not sustainable."e

Thus, the said order of Tribunal has been aJiirmed by the Honble Supreme
Court whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bearing
Diary No. 1882412023 has been dismissed by Hon'ble Supreme Court holding that
"No merit found in the Special Leave Petition". Whereas, the Hon'ble Supreme
Court has dismissed the Civil Appeal frled by Oracle India Pvt. Ltd (Atul Kaushik)
against the CESTAT Final Order Nos. A/52353 -52355 /2O15-CU(DB) dated 29-7-
2015.

In the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Trust and Another 1978 AIR 1283, the Hon'ble Three Judges Bench
held as under:

"The effect of non-speaking order of dismi.ssaL without anything more indicating the
grounds or reosons o/ its dismrssal must bg necessary implicotion be taken to haue
decid.ed tlnt it was not a fit case where special leaue should be granted. It maA be
due to seueral reasons. It may be one or ffDre. It mog oLso be that the meits of the
atuard were taken into con-sideration and this Court felt that it did not require ang
interference. But since the order is not a speaking order it is diJfrcult to accept the
argument that tt must be deemed to haue necessaily decided implicitly all the
questions in relation to the merits of the auard."
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CVD suffered from a fatal intemal contraction inasmuch @

Customs Taiff AcL 1975. the orouisions of Customs AcL 1962 ond the rules and

The dismissal of special leaue petition by the Supreme Court by a non-speaking order
of di-smissal where no reo.sons were giuen does not conshtute res judicata. All that
can be sqid to haue been decided by the Court b that it uas not a fit case uhere
spectal leaue shouLd be granted."



24. ltrIhether the Subject goods having essessable value of Rs.28,33,91,636/-
(Rupees Twenty Eight Crore, Thirty Three Lakh, Ninety One Thousand, Six
Hundred and Thirty Six only) imported through ICD Khodiyar port as
detailed in Annexure-A attached to this Show Cause Notice, should be held
liable for confiscation under Section 111(of ofthe Customs Act, L962?

24.1 Show Cause Notice proposes confiscation of the impugned imported goods

under Section 1 1 1(o) of the Customs Act, 1962. Any goods exempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this
Act or arry other 1av/ for the time being in force, in respect of which the condition is
not observed unless the non-observance of the condition was salctioned by the
proper officer, would come under the purview of Section 1 1 1(o) of Customs Act,
1962. As discussed above arrd relying on the decision of Hon'bie Supreme Court in
case of Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC)

wherein Hon'ble Supreme Court has held that pre-import condition, during
October,2017 to January,2019, in Advance Authorization Scheme was va.lid, I find
that the Importer has failed to comply with the pre-import conditions as stipulated
under Notification No. No.18/2015 dated 01-04-2015, as amended by Notification
No.79 l2Ol7-Cus, dated l3-7O-2O17 and therefore, imported goods under Advance
Authorization claiming the benefit of exemption Notification No. No.18/2015 dated
01-04-2015, as amended by Notilication No.79/2O77-Cus, dated 13-10-2077 are
liable for confrscation under Section 1 1 1(o) of the Customs Acl,l962.

24,2 As the impugned goods are found liable to confiscation under Section 11 1 (o)

of the Customs Act, 1962, I frnd it necessary to consider as to whether redemption
Iine under Section 125(1) of Customs Act, 1962 carr be imposed in lieu of
confiscation in respect of the imported goods, which are not physically available for
confiscation. Section 125 (1) of the Customs Act,7962 reads as under:-

"125 Option to pay fine in lieu of conllacation -
(1) Whenever confiscation of any goods is authorised by this Act, the
ollicer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other law for
the being in force, and shall, in the case of any other goods, give to the
owner of the goods [or, where such owner is not known, the person
from whose possession or custody such goods have been seized,] an
option to pay in lieu of confiscation such fine as the said oflicer thinks
fit.. ."

24.3 I fild that the importer has wrongly availed the benefit of Notrficatron
No.18/2015 dated 01-04-2015, as amended by Notification No.79 /2017 -Cus, dated
73-10-2017 and further imported goods have been cleared after the execution of
Bond for the clearance of the imported goods under Advance Authorization. I rely
on the decision in the matter of Weston Components Ltd. v. Collector reported as

2000 (115) E.L.T. 278 (S.C.) wherein Hon'ble Supreme Court has held that:

"It is contended bg the learned Counsel for the appetlant that redemphon fine
could not be imposed because the goods u)ere no longer in the cu.stodg oJ the

respondent-duthoitg. It is an admitted fact that the goods were released to the

appellant on an application made bg it and on the appelLant executing a bond. Under

these circumstances if subsequentlg it k found that the inq)ort was not uali.d or that
there u)as anA other ireguLarifu uLhich utould. entitle the customs authoittes to

confbcate tlrc said goods, then the mere fa.t that the goods uLere released on the
bond being executed, would not take away the pouLer of the customs authoities to

leuy redemption fine "
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24.4 I find that even in the case where goods are not physicaliy available for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Visteon Autornotive Systems India Ltd, reported at 2018 (OO9l GSTL
O142 (Madl wherein the Hon'ble High Court of Madras has observed interalia in
Para 23 as under:

" 23. The penalty directed. against the importer und.er Section 112 and the fine
pagable under Section 125 operate in tuo different fietds. The fine under Section
125 is in lieu of conftscation of the goods. The payment of fine folloued up by
paAment of dutg and other charges leuiable, as per sub-section (2) of Section 125,

fetches relief for the goods from getting confi.scated. Bg subjecting the goods to
paAment of duty and other charges, the improper and irregular importation is
sought to be regulaised, whereas, bg subjecting the goods to poyment of fine
under sub-section (1) of Section 125, the goods are soued from getting confiscated.
Hence, the auailabilitu of the qoods is not necessaru for imposinq the redemption
fine. The openinq uords of Section 125, "Wheneuer confiscation of anu qoods is
autho rised b this Act brinos out the point clearlu. The oouter to imooseu

redemption fine spinas from the authoisation of confiscation of qoods prouided for
under Section I I 1o the Act. When once pou.ter of authoisation for confi,scation oft
oods ets traced to the said Section 111 o the A are o LNLON e

auaitobilitu does not haue anu sianificance for imposition of redemptton fine under

774. ....,. In the aforesaid context, we maA refer to and. relg upon a decision of
the Modras High Court in the cose of M/s. Vbteon Automotiue Systems u. The
Custom-s, Exci-se & Seruice Tax Appellate Tibunal, C.M.A. No. 2857 of 2O11, decided
on 1Lth Augus[ 2017 [2O]_E_19)_8SJJ-J!2 (Mad.)1, tuherein the follouing has been
obserued in Para-23;

"23. The penaltA directed against the importer under Section 112
and the fine pagable under Section 125 operate tn tuo different fields. The

fine under Sectinn 125 is in lieu of confbcatian of the goods. The payment
of ftne follou-rcd up bg pogment of duty and other charges leuinble, a.s per
sub-sectbn (2) of Sectbn 125, fetches relief for the goods from geXing
confiscated. By subjecting the goods to paAment of dutg and other charges,
the improper and irregular importation i.s sought to be regulnri,sed,
tuhereas, by subjecting the goods to paAment of fine under sub-sectbn (1)

of Section 125, the goods are saued from getting conftscated. Hence, the
auailobility of the goods i-s not necessary for imposing the redemption fine.
The opening words of Section 725, "Wheneuer confi.scation of any goods i,s

authori.sed by thi.s Act...-", bings out tlte point clearly. The power to impose
redemption fine spings from the authorbation of confiscation of goods
prouid-ed for under Section 1 I 1 of the Act. When once pouer of
authorbation for confbcation of goods gets traced to the said Section 1 1 1 of
the Act, tue are of the opinion that the phAsical auailobtlittJ of goods is not
so much reLeuant. The redemptian fine is in fact to auoid suclt consequences
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phusical auailabititA of qoods is not so much releuant.The redemption fine is in fact
to auoid such consequences JTowing from Section 111 onLy. Hence, the payment of
redemption fine saues the goods from getting confiscoted. Hence. their plry sicaL

Section 125 of the Act. We accordingly ansu)er question No. (iii).'

24.5 Hon'ble High Court of Gujarat by relying on this judgment, in the case of
Synergy Fertichem Ltd. Vs. Union of India, reported, in 2O2O (33) G.S.T.L.
513 (Guj,), has held interalia as under:-



Jlouing from Secdon 111 onLg. Hence, the paAment of redemphon fine
soues the goods from getting confiscoted. Hence, tlrcir phgsicaL auaitability
does not haue ang significance for imposition of redemption fine under
Section 125 of the Act. We accordingtg ansu.ter question No. (iii)."

775. We would like to Jollout the dictum as lo,ld, d.oun bg the Madras
Hlgh Court ln Para-2?, reJerred to aboae,"

24.6 The importer has contended that the goods had already been imported and
cleared for home consumption and were never seized by the authorities and
therefore they cannot be conliscated. In this rega-rd, I find that the ratio of decision
rendered by Honble Tribuna,l Mumbai in case of Apcolnfratech Put. Ltd. v.

Commissioner reported as 2019 (368) E.L.T. 157 (Tri.-Mumbai) affirmed by the
Hon'ble Supreme Court reported as 2019 1368) E.L.T. A49 (S C // rs squorelg
applbable to the present case as in the said decisinn it has been held as under

7. Heard both the siles and- perused the records of the case. We ftrtd that the
appeltant M/ s. Apco had imported the "Hot m* plant" under Nottftcation No.

21/20O2-Cus. Sr. No. 230. It is apparent from the facts of the case that the
plant uo,s neuer utilized a.s proui.ded under the condittons of the notification.
The contention of the appellnnt that theg u-tere eligible for multiple road
constrsites does not rnean that the condition of the noffication has been

folloued. In fact the pLant u)as neuer used for suclt contracts as canuassed
bg the appellant during the importation of goods and clniming exemption. The
appellant has not ad.duced, single euid-enre that theu haue foLLoued the
conditions of the notification. TheA declared that theg had contracts awarded
bA the State of U.P uherein the imported plnnt would be used. Houteuer theg
neuer used the said- imported equipments in State of U.P. for construction of
road. lnstead they used tlte plant o-s a sub-contractor in State of Rajosthan
and Tamil Nadu, but euen in these cases also theg u)ere not named as sub-
contractor in the contract auarded for consfiitction of road. As per the
conditions of the exemptian notifbatian, an importer can claim the beneftt of
exemption prouided theg are named o.s sub-contractor for construction of road.
Euen tltb condition was not satisfled.. It clea, g shottts that the appellant
neuer complled utith the condltions o:f the exemption notiJicatlon and.
has knoulnglg alolated. the co^dltions. We also find that slnce the
condltlons of the nottficatlon uere not complled with and Jrom the
facfs of the case lt ls oery cled,- thdt the same u)e?e neaer intended to
be conplled. ulth, ue hold. that the impugned. ord.er conJirrnlng
demand, pena,lties dnd conflscotlon oJ goods has been rtghtly passed..

We aLso jind that the offlcers had handed ouer the plant for safe custody after
seizure and the some could not haue been u.sed uitltout permission from the
departm.ent. Hauing uiolated the conditions of Section 11O safe keeping by
using the plant euen after seizure makes the appellant Liable for penalty under
Section 117 of C.A. 1962. Further ue find that Shn Anil Singh, Managing
Director uas futlA aware about the benefits likely to accrue by auailing
tneligible notification and use of machine and therefore in such case hi^s

compticitg in deLiberate ublatinn of the cond.ition of nottJication A apparent.
Houeuer in ca-se of Shi V.S. Rao, Chief Manager (F & A), ue find that he utas
onlg concern.ed uith the taxatbn matter to the ertent of auailing benefit of
exemption notiftcation and u.ta,s not concerned/ conrlected u.tith the decision to

use nachine and hb role in uiolation of condition b also not ui,sibte. We ore
therefore of the uieut that he cannot be burdened urith penalg. Resultantlg, in
uieu.t of our aboue findings, we uphotd the impugned order inasmuch as it has
conftnned dem.and, confi,scation of goods and penalties against M/ s. Apco and
Shn Anil Singh. Houeuer the penaltA imposed upon Shn V.S. Rao is sel
aside. The impugned order is modified to tle aboue extent. The appeols filed
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bA M/ s. Apco Infratech and Shri Anil Kumar Singh is rejected and the appeal

filed by Shn S- Y. Rao i.s alloued.

24.7 ln view of the above, I frnd that redemption fine under Section 125 (1) is
liable to be imposed in lieu of confiscation of subject goods having assessable value
of Rs.28,33,9t,6361- imported through ICD Khodiyar port under the subject
Advance Authorizations as detailed in Annexure-A to Show Cause.

25. Whether Penalty should be imposed upon them under Section 114A of
the Customs Act, 1962, for improper importation of goods availing exemption
of Notification and without observance of the conditions set out in the
notification, and also by reasons of misrepresentation and suppression of as
elaborated above resulting in non-payment of Duty, which rendered the goods
liable to confrscation under Section 111(o) ofthe Customs Act, L962.

25.1. I find that demard of differential Custom Duty totally amounting to Rs.
Rs.6,54,50,989/ - has been made under Section 28$) of the Customs Act, 1962,
which provides for demald of Duty not levied or short levied by reason of collusion
or wi1ful mis-statement or suppression of facts. Hence as a naturally corolla-ry,
pena.lty is imposable on the Importer under Section 114A of the Customs Act, which
provides for penalty equal to Duty plus interest in cases where the Duty has not
been levred or has been short levied or the interest has not been charged or paid or
has been part paid or the Duty or interest has been erroneously refunded by reason
of collusion or a-ny wi1fu1 rnis statement or suppression of facts. ln the instalt case,
the ingredrent of wilful mis-statement and suppression of facts by the importer has
been clearly established as discussed in foregoing paras and hence, I find that this
is a fit case for imposition of pena-lty equal to the arnount of Duty plus interest in
terms of Section 1 14A ibid.

25.2 Further, I rely on the ratio of the decision of Honble Tribuna.l Delhi in case of
Commissioner of Customs Vs. Ashwini Kumar Alia Amanullah reported as 2027
(376) E.L.T. 321 (Tri. - Del.)wherein it is held as under :

"39.The last contention of Shri Amanulla-h in his appeal is that since
penalty has been imposed under Section 114A, no penalty should be imposed
under Section 114AA also upon them. We find that the ingredients of Section 114A
and Section 114AA are different. Section 114A provides for non-lely of duty or
short levy of duty due to certain reasons. There is no dispute that no duty was
levred or paid on the imported gold concea.led in the UPS by mis-declaring the
nature of goods. Therefore, Section 114A has been correctly invoked in this case
and a penalty has been imposed."

I find that in present case, importer has with clear intent to evade the
palment of IGST have wrongiy availed the benefit of exemption Notification No.
l8/2015 dated 01.04.2015, as amended by Notification No.79/2O77-Cus, dated
13.70.2017 for the clearance of imported goods under Advance Authorization and
did not fulfill the 'Pre-Import' condition as stipulated in Notification No. 18/ 2015
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In the present case, it is clearly apparent that the importer/noticee never
complied with the conditions of the exemption notification and has knowingly
violated the conditions. The importer has knowingly cleared the imported goods
without observing obligatory condition of ?re Import' as envisaged under
Notification No.18/2015 dated 01.04.2015, as amended by Notiiication
No.79 /2O77-Cus, dated I3.7O.2O17. In view of the above, the impugned goods
imported without observing obligatory condition of "Pre-import" as envisaged in the
aforementioned notification are rightly liab1e for conliscation. Therefore the
contention of the importer/noticee is not tenable.



dated 01.04.2015, as amended by Notilication No.79/2O77-Cus, dated t3.l1.2OtT
and thereby short paid the duty. Therefore, Importer is 1iab1e for penalty under
Section 114A of the Customs Act, 1962.

26, Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, 1962:

I find that fifth proviso to Section 114A stipulates that "where ariy penalty
has been ievied under this section, no pena1ty sha.ll be levied under Section 112 or
Section 114." Hence, I refrain from imposing pena-lty on the importer under Section
112 (a) and 112 (b) of the Customs Act, 7962.

27. 1 frnd that Importer has submitted that the entire situation is revenue neutral
and even if they paid the IGST on imports at the relevant point of time where pre-
import conditions was not satisfied, they would have been entitled to input tax
credit of the tax so paid which could have adjusted against their output tax liability.
I frnd that ratio of decision rendered by Delhi Tribuna-l in the case of ACL Mobile
Ltd. v. Commissioner reported as 2019 (20) G.S.T.L. 362 (Tribunal Del) is

applicable here as in the said order it has been held intera-lia as under :

73. Regarding the last bsue with reference to tox liabilitg of the appellant on
the facility of auailing seruer/ u.teb lnsting prouided bg the Foreign Seruice
prouider, u)e note that prouiding space in the seruer i.s essential and important
tnfrastructure requirement for the appellant. Though, the explanation to BSS
giues onlg inclusiue definition of infrctstructure support, examining the present
context of tlrc support receiued by the appellant bA LuaA of seruer hosting, ue
are of th-e considered uieut that the same utiLl falt under the ouerall category of
infrastructurol support seruice, which b part of the BSS. Regarding the

contention of the appe\lnnt, tlTat theA need not palJ sen-.tice tox as the situatton
is reuenue neutral, Lue note tlaat the question of reuenue neutralitg as a legal
principle to hold against a tax liability is not tenable. In other u.tords, no

assessee can take a plea that no tox need haue been paid as the same b
auailable tn them as a credit. Thi.s uill be ogainst the uery basic canon of ualue
added taxation. The reuenue neutralitg can at best be pleaded as pinciple for
inuoking bona fideness of the appellant against the demand for extended
period as uetl as for penalta wlTich require ingredients of mala fide. Reliance
was placed bg the Ld. Consultant regarding the submi^ssion on reuenue

neutralitA, on the deci.sion of the Tri.bunal in Jet Airutay s (supra). We haue
noted that in the said decbion the Tibunal recorded os admitted facts that the
appellant are using the said facilifu for the taxable output sen)ices. We note
that no such categorical assertlon con be record.ed, ln the present case.
Eoen otheruise we note tho,t the a oallabilltg or otheruise of cred.it
o^ Trnprat sefltlce bg ltself does n,ot declde the tdx liabilifu of
output se"uice o? on reuerse charge. The tox. liabilttg is gouerned bg
the legal proutsions applicable d.urlng the relevant time in terms
of Finance Act, L994. The avallability or otherwise of credit on the
amount to be discharged ae guch tax llabillty cannot take away the
tax liability itself. Further, the revenue treutrality canrlot be
extended to a level that there is no need to pay tax on the taxable
service. This will expand the scope of preaent dispute itself to decide on
the menner of discharglng auch tax liability. We are not in agreement
with such proposition."

27,L I firad that the Hon'ble Supreme Court in the case of Star Industries v

Commissioner reported as 2015 (324) E.L.T. 656 (S.C.) has held as under:

"35. It was submitted bg tlLe leamed counsel for the assessee that the entire
exercise b Reuenue neutral because of the reo-son th-at theassessee u-lould,
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in ang cose, get Cenuat credit of the dutg paid. IJ that is so, this argument
ln the lflstdnt case rather goes against the cssessee. Slnce the
cssessee ls in appeal and if the exercise is Reuenue neutral, then

there was no need even to file the appeal. Be that as it may, if
that is so, it is always open to the assessee to claim such a credit."

27.2 Ftrther, I frnd that the Hon'b1e Supreme Court in case of Union of India Vs.
Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) had directed Revenue to
permit claim of refund or input credit (whichever applicable and/or wherever
customs duty was paid). For doing so, the respondents sha.ll approach the
jurisdictional Commissioner, and apply with documentary evidence within six
weeks from the date of this judgment. The claim for refund/credit, shall be
examined on their merits, on a case-by-case basis. For the sake of convenience, the
revenue shall direct the appropriate procedure to be followed, conveniently, through
a circular, in this regard." Consequent to afore decision of Hon'ble Supreme Court,
CBIC have issued Circular No.76/2O23-Cus dated 07.06.2023 for the procedure to
avail the re-credit of IGST and DGFT issued Trade Notice No. 7 /2023-24 dated.
08.06.2023, saying that " all the imports made under Advance Authorization
Scheme on or a-fter 13.70.2017 and upto altd including O9.O7.2O79 which could not
meet the pre-import condition may be regularized by maling paJrments as
prescribed in the Customs Circular" However, the importer has not paid the IGST
anount and therefore, in absence of the payment of IGST by the Importer, their
plea of Revenue Neutrality is not tenable also ratio of none of judgements related
to revenue neutrality relied upon by the importer is applicable to the present case.

28. I find that importer has contended that Customs authorities, kept the subject
SCN in "call book" ald it is trite law that the concept of ca.1l book is extra-legal and
has no standing in law and no matter can be kept in ca-ll book to escape the
rigours of limitation law rendering it patently time-barred and relied on the ratio of
case law of M/ s. Steel Authoitg of India Limited u. Offtce of the Assistant
Commi-ssioner of GS?: [2022 (11) TMI I393,f, wherein the decision of Honb]e Gujarat
High Court in the case of"29. The Gujarat High Court in the case of Siddhi Vinayak
Syntex Pvt. Ltd. Vs. Union of India, [(2017) 352 ELT 455], was referred a-nd further
relied on the ratio of decision of Maras High Court in case of SAIL 2023 (l2l TMI
846.

I find that said contention of the importer is not tenable as the case laws
relied upon were in context of Centra.l Excise Era and during the erstwhile period
there was no absolute mandate that the proceeding should be completed within one
year from the notice. Whereas Sub-Section (9A) has been inserted in Section 28 of
the Customs Act, 7962 vide Section 63 of the Finance Act, 2079 which is re-
produced as under:

Section 28 l9[l ofthe Customs Act, 1962:

[(9A) Notwithstanding anything contained in sub-section (9), where the
proper ollicer is unable to determine the amount of duty or interest under
sub- section (8) for the reason that -
(a) an appea-l in a similar matter of the same person or any
person is pending before the Appellate Tribunal or the High Court or

Supreme Court; or

other
the

(b) an interim order of stay has been issued by the Appellate Tribuna-l
or the High Court or the Supreme Court; or

(c) the Board has, in a similar matter, issued specilic direction or order
to keep such matter pending; or
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(d) the Settlement Commission has admitted an application made by the
person concerned,

I find that Hon'b1e Supreme Court in the case of Union of Indra Vs. Cosmo
Films Ltd. had granted the stay on the operation and implementation of the
judgement on 23.09.2079. Further, As per Section 28 (9A) of tJre Customs Act,
1962, tlre importer was informed the reason for non determination of the duty
under Section 28 (8) of the Customs Act, ),962. Therefore, plea of the lmporter that
no delay in adjudication should be condoned is not tenable. Further, I Iind that the
ratio of decision of Hon'ble Gujarat High Court rendered in Siddhi Vinayak S5.ntex

Pvt. Ltd. Vs. Union of India, 12017) 352 ELT 455 (Guj) is not applicable as the said
case pertains to Central Excise and in that case, the SCN was adjudicated aJter 17

years from the issuance of SCN. I find that during the Finance Act, 201 1, vide
Section 63 of the Finance Act, 201 1, Section 11A was substituted whereunder sub-
section 11 was inserted which read as under:

Section 11A (11) of the Central Excise Act, 1944:

(1 1) The Central Excise Officer shall determine the amount of duty of
excise under sub-section (10) -
(a) within six months from the date of notice where it is possible to do
so, in respect ofcases falling under sub-section (1);

(b) within one year from the date of notice, where it is possible to do so,

in respect of cases falling under sub-section (4) or sub-section (5).

Thus, on reading of the relevant provisions for determination of duty ard
interest contemplated under Central Excise Act, 1944 atd Customs Acl, 1962, I

find that there are clear provisions enacted in the Customs Act, 1962 under which
duty ald interest cannot be determined by the proper officer. In Siddhi Vinayak
S).ntex Pvt. Ltd, Show Cause Notice was issued under Section 11A of the Centra.l
Excise Act, 7944 and further Show Cause Notice was adjudicated after 17 years

from the issuance of SCN. This is not the case here, therefore, the ratio of none of
the decisions relied upon by the importer is applicable.

29, I find that importer has relied on ratio the decision of Hon'ble CESTAT in the
case of the Sterlite Optica.l Technologies Ltd. 2077 (2701 ELT 266 (Tri. Mumbai) and
Goyal SS,nthetics P. Ltd. 2OO9 1233\ ELT 65 (Tri. Ahmd) wherein it has held that
despite bond being executed by the 100% EOU, period of limitation under Section
11A is still applicable for demands raised against them and further relied on the
ratio of e decision of Hon'ble Apex Court in the case of MMK Jewelers 2OO8 225)
E.L.T. 3 (S.C.), wherein demand under Section 28 of CA, 1962 was held to be time-
barred, even in case where bond was executed by the importer, ald where certain
conditions were alleged to have been violated by them.

I find that the ratio of the decision of MMK Jewelers 2OOB 1225\ E.L.T. 3 (S.C.),

relied upon by the importer is not applicable as in that case, Commissioner had
dropped tJle Show Cause Notice as tltere s/as no suppression of facts or collusion
or mis-statement whereas in the present case, there is suppression of facts, as the
importer was well aware that export obligation which was required to be fulfrlled
subsequent to the intended import had aJready been fulfilled by way of filing the
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Shipping bill and already exporting prior to the import of raw material under
Advance Authorization.

Further, I find that the ratio of the decision of Sterlite Optical Technologies
Ltd. 201 1 127 Ol ELT 266 $n. Mumbai) is not applicable in the instant case as there
is nothing on record to show that there was violation of condition of B-17 Bond
whereas in the instant case, the importer has violated the condition of Bond. The
importer executed the Bond with the condtions interalia that they will fu1fil1 the
conditions of the said Notification, but they failed to fu1ft1l 'Pre Import Condition'
stipulated in Notilication No. 79 /2O77-Cus dated 73.10.2077

3O. The importer has also contended that 'Pre import condition'is not applicable to
Advance Authorization issued prior to 13.10.20 i 7.

I find that DGFT has issued Trade Notice No. 7 /2023-24 dated 08.06.2023,
saying that "all the imports made under Advance Authorization Scheme on or
after 13,10.2017 and upto and including 09.01.20f 9 which could not meet the pre-
import condition may be regularized by making payments as prescribed in the
Customs Circular"

I find that by issuing Trade Notice No. 7 /2023-24- dated 08.06.2023 , DGFT
has made it very clear the effect of pre-import condition is applicable to all the
import made on or after L3.LO.2OL7 and not with regard to Advance
Authorization issued oa ot after L3.LO.2OL7.ln other words, what is importalt
is the event of importation and if the import has taken place on or after 13.1O.2077,
then date of issualce ofAdvance Authorization has no relevalce.

31. In view of my frndings in the paras supra, I pass the following order:

::ORDER::

a) I confirm the Duty of Customs amounting to Rs.6,54,5O,989/-(Rupees
Six Crore, Fifty Four Lakh, Fifty Thousand, Nine Hundred and Eighty
Nine only) in the form of IGST saved in course of imports of the goods
through ICD Khodiyar under the subject Advance Authorizations and the
corresponding Bil1s ofEntry as detailed in the Annexure-A attached to the
Notice, and order recovery of the same from M/s. Ratnaveer Stainless
Products R/t. Ltd. in terms of the provisions of Section 28(41 of the
Customs Act, 1962 along with applicable interest under Section 28 AA of
the Customs Act, 7962.

b) I hold the subject goods having assessable value of Rs,28,33,91,636/-
(Rupees TWenty Eight Crore, Thirty Three Lakh, Ninety One
Thousand, Six Hundred and Thirty Six only) imported through ICD
Khodiyar port as detailed in Annexure-A attached to this Show Cause
Notice liable for confiscation under Section 1 1 1(o) of the Customs Act,
1962.However, I give them the optron to redeem ttre goods on payrnent of
Fine of Rs.1,OO,OO,OOO/- (Rupees One Crore only) under Section 125 of
the Customs Act, 1962.

c) I impose a pena.lty of Rs.6,54,5o,989/-(Rupees Six Crore, Fifty Four
Lakh, Fifty Thousand, Nine Hundred and Eighty Nine onlylon M/s.
Ratnaveer Stainless Products R/t. Ltd. plus penalty equal to the
applicable interest under Section 28AA of the Customs Acl, 1962
payable on the Duty demanded and confirmed at (a) above under Section
114A of the Customs Act, 7962. However, in view of the first and second
proviso to Section 114r{ of the Customs Act, 7962, if the amount of
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Customs Duty confrrmed and interest thereon is paid within a period of
thirty days from the date of the communication of this Order, the penalty
shall be twenty five percent of the Duty, subject to the condition ttrat the
arnount of such reduced penalty is also paid within the said period of
thirty days.

d) I refrain from imposing penalty on M/s. Ratnaveer Stainless Products Pvt.
Ltd. under Section 112 (a) of the Customs Act, 1962 for the reasons
discussed in para 26 supra.

e) I order to enforce the Bonds executed by M/s. Ratnaveer Stainless
Products R/t. Ltd in terms of Section 143(3) of the Customs Act, 1962, for
recovery of the Customs Duty alongwith interest as mentioned at (a)

above.

32, This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 ald Rules/Regr.rlations framed
thereunder or any other law for the time being in force in the Republic of India.

33. The Show Cause Notice No. YIll/10-77 /CorrLll:r. /O&Al2022-23
dated 12.09.2022 is disposed oIf in above terms.

o4
ib

(Shiv Kumar Sharma|
Principal Commissioner

L+
Lo

DIN : 2O24O47 1 MNOOOO999D73

F.No. Vlll/ 10- 17 /Commr.lO&A/2022-23 Date:76.O4.2024

To,

M/s, Ratnaveer Stainless Products hrt, Ltd.,
E-77 GIDC, Sav1i, Manjusar,
District-Vadodara, Gujarat-39 1 775.

Copv to:-

1. The Chief Commissioner of Customs, Ahmedabad Zone, Ahmedabad for
information please.

2. The Additional Commissioner of Customs (TRC), Ahmedabad for information
please.

1 .3. The Deputy Commissioner of Customs, ICD Khodiyar, Ahmedabad for
information please.

4. The Superintendent of Customs(Systems), Ahmedabad in PDF format for
uploading on the website of Customs Commissionerate, Ahmedabad

Guard File.
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