
F.I
,trrffi:

ffir 
vo. s/4e-11lcus/NruN/2o24_2s

#
dlm Emleifrq qrTfi ET otqfdq, ecE_dT_{rd

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,
frfi qB-m **#i&B;Ir*-o-ly"o, 

{fi 5rr ts r"r,*". Bhuvan Road

**Jffi ?"ffi.Hr11"1"'#ra - I'ii Jii 
lauv"u Koacr

DIN -20260171MN000000E9FB

6
qrr{d i{gr FILE NO. s/49-11/cus/MuNlzoz+_zi

s
AppEAL lvo. 1S+rg-o.

sif}Fqc, :q,ozEftim rze6.b
.riariq 1ur.roen sECTroN 1 2 8A
OFTHECUSTOMS ACT, 1962

VEIT ORDER-IN-

MUN-CUSTM-OOO-APP-630 -25-26

TI

gtMpesseo ey Shri Amit Gupta
Commissioner of Customs (Appeals),

Ahmedabad

s Eqi6 narp oI.o1.2026

ARISING OUT OF ORDER.IN-
OzuGINAL NO.

ufl{d' s.s MCH/ADC/AK / 254 / 2023-24 dated

12.O2.2024

q
ORDER. IN-APPEALISSUED

ON:

M/s. Shivom Plastic & Impex,
F-22/loo, Sector- 3, Rohini,
New Delhi-110085

6
qM 6-r qFI q qdT NAME

AND ADDRESS OF THE

APPELLANT:

*

PaBe 1 o{ 14

I

ot.o1.2026



F.No. s/ 49-1 1 / CUS/ MUN 12024-25

CIII {6 TTqI

{ffiq6 qftss
1

atefo

deuS1Stmohtosonethf peroethr prlVstcoIodtean1SCopyThis q2

/s1ffi'
e-qf,

(qqI9a u.rR1 otut{l s{ra{r961 al {s6{iTI aq6qso1e{q'a€3{rtcl frum1gsd-{ lqfloltd riarfiq Frs€fr'{g6aIq'rq-mI" qft.EsfrE3{tR3ia{c-fra€i'rSE q-6.4s-{3nffi$utd,)l g1tNtqrf c-{li{{

2

fo
d)

ReviefeSecti
Finanati(Revisio

di

atio

11owinthefo1ned respectenams2 a91 6 tonotlae c1itf h1 o AnoS1 pp21 9no r ander canU errdo pIsthideve CEson aggrl ofanS v perac SC 1n1sof M trys noteca gone n pplic
Secretary oftedae ethmSecr tary ofrSthontional mAd 31nhtthiDeNtnelamarPoftDepartmen

rerde ohtofnunlcmmco
/Order relating to :a(

tdt)

any goods exported
qI(q rigqtFI€{TI<tqqr{dTTqTdT{IqETE;IqTqKIqI{d BS Cd-ITtt{l=fs{rlddtssq{qdqcr63{tl8facf)uli ftcTd-ItIRFIe{ITIqgg

qg crf, of qnr fr ertlaa qre * ofi dt.

(E)

athifonvey
dia

edunloadotnc arehub tnI dia1nn totioorta1mrcan eoa11',] C panv enbenothas  Sdo Sfo chSUtianu gohc fo the tySOr umIn o q1ntionSe tlnaoe dfIthei plac
ehtofrtshontiodch stinaeuStaaded1ooo Sd unonti fed tinasuS hCan1on adedu v

quantity required to be unloaded at that destination'
(b)

Fr)
d;Trq rrq, 1962 3I

3&rqrfr

(c) Payment of drawback as provided in C toms Act, 7962 and the rules made

thereunder.
hapter X of Cus

3

o1 qrs.ft sfrr e-s &'qrq Frsfufud 6-rmrd iios di qtftq ,

qisIT<d6'1;IIEIUT qr Tirrd

The revision application should be in such form and shall be ve

may be specified in the relevant rules and should be accompanied by :

manner asrified in such

(6)
1M c-o sft fr qqrs tg o1 qrqroq {-tr fu6? flT ftr qTBs.

4qtE,1870 q(s.6 rrq sEsrt {s 3fiecr1

(a)

({s ) 3ft'r{r HTa{ wgEt& 4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(q) &{ur 43{ra-fi

(c) 4 copies of the Application for Revision

(s)
srq {df{, qffs,<n-s,E-d oilr ffiq FA e sft{ }. srrliq efrm t A o. 2ool-(sqg A S qn}q.r
o.rooor-l-* *Cqr{ crT l, fiel dI qrq-dr6, € sc'fua {,T-dTq & qqfrrm.qfl.q d.enr.o
a1 d qfuqi. qfr {-tr, qirn rlqr dil\,r, arqEfl rrqT (s of vRr ofrr 5"W (rs drq qr girs 6-c
d d tQ qts' & Fq fr q.2ool- olr{ qfr \'6' drs € orRm

qfur ET{R , 1962 (qqT

d d ats &' sq fr o.rooo/-
(d) paym

ly)
ceipt Mi

Revisi ti

The co fo eth R.T 6 challanpy eevid n ten Rof 2s 00clnS Ru s twopee
Hu onndred o r 1 000 on the sou dan onl sa he cy) ase m be dun thay eeH da fo othe rer s rfeifo restu scellaneouS tem S thertsc be beingpre d 1n sCu mto s Act 91 26 as amended rfo filin a on A 1Ca onppl fI th

Page 2 of t4

IS
use

[ree

1)(

3fi6f,
q) €sftuc)(3{ra-6{

ar)3CDI +a.

Act,Customs)DD(
by

JointThe Street,Revenue)

5q

(a)

qT3-drtqT

loadedgoods

are
at

3{tqIII X dqT il6-d {is

qTd.

UItiTI

sEqqt O E{qFI FIt{TT{f,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 ofthe Court Fee Act, 1870.

duplicate
Rs. (Rupees

fees, fines, and
feethe



F.No. S/49-11lCUS/MUN /2024-2s
fees

fee

oam tun fo ud t and t1n ev re dst emanded efin ro penal edIevity lsas lakhRs 02 0 an ifd t S more than no kha ru eesp the 1 000s 2 OftTIiiI vryaI $s qrt{Tslillq-ilqH
E} d eIIEda orfEf{qqdiry{-@- II 62 qt qI{r 1 92 T' a sirft{ qid fi 3rftcr{_@. ffi q frBdIr{ .}IIr S+r{tr o-t cr)sfRro-{ur VEIsf EsRifud qa q{ 3fm"o ST+

e

fo
fo

In sIC C t o cfpe Sase tho re the SE timen oned tem 2 nersothisby ord Ie can p dfil aggrieveane a unppeal d r Se tiC no 21 9 1 of t eh SCu mto sAC 3 1be r 9 26e tnthe Custo Sm Exc anse d S rvle ec Ta-x atepeup bTri unaladd atres S the llowing

ATts-flr{ E{E
Bdls-tlr q'Brfr *mq We

Customs Exc lse s& ervlce Tax
ibTr u tsaal, naIZo eB nch

sRII{qT, eGH{rqrE-38 0o 16

g-d,qiFI,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

2"d Floor, Bahumali Bhavan,

5
1 962 1EITI 92 g

1 cf, 3IriH 3rfi-dq ch sTq ssfr ila srRc
, 1962 ibl Er{I T29

nU erd Sectio 1n 92 A fo sCu mto s 1 an a un erd cSe otippeal 1n 92 of t ehsCu mto S 9I 26 beshallAct, co C m iedan ap ofby
s6r qlr[6t{l TITIT {@.IEIT a1 ff,q qtq EI{T I]T s-q dd ilsR\rfi Fqs

(a)

rupees;

leviamthe ount fo ud and lnt sere tty dem d de and al ed anpen oofficer fty by v
SCu mto lnS asec to thhich e a eal tIa Se fi1S VC ruakhpp e oS r no the ope u as dn

(E)

Fqs

3rfrd q q-dr CTTIaRr TI'IT qIGI druqTdqI{ffi
TITIT CDI {fr-q qTiI € 3tftr{. d {q-a qqRI cfrc srRm ;T€ qi!'dEi Egr{

(b) ded and penalty levied by any officer of
customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

where the amount of duty and interest deman

fr)
rlqr {s qfi {ff.q [qrq Er{r 5-qg € s{Rrm. A d; rs ESR Tqg.

qIuI f,t{T clrl|glq-6r dfqTg@ 6RrCFI rl-qT {@

where the amount of duty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

,qT65 1.Oo/"IR, q6i {@ qr {@ \rq (grl! {@ 10% 'Tfl
6G q{, sdi }-d-d tB fe*dr S ?, '{fl-d rt{r qrqrn 

t

An appeal against this orde. shall lie before the Tribunal on palment of 1070 of the duty demanded where duty or
duty arld penalty are in dispute, or pena.lty, where penalty alone is in dispute.

6 Srkl
{to
(E)
dB

3{re{r
qfif,
qTftC.

q{- (o}
: - el{41
ti} riol

{lI EI EFR1 92Et{t c)
qfl'f,q gT 3l{IFD-€i cr)s+s{rTotrd'qT cDl tucfdq rrqrdcrdc sr{I{i

cr) qST glrl€qa d OIor ts-dng-il q) ofra-i{EITRqT efrifi fts {@'

Unde! sectjon 129 (a) of the said Act, every application made

(a) in arr appeal for trait of stay or fo! rectilication of mistake or for any other purpose; or

befole the Appellate Tribunal-

(b) ,or restoration of an appeal or an application sha.Il be accompanied by a fee of five Hundred rupees

Page 3 of 14

one orrupees less,
ls Rs.4. c-E Slrl

( rl
3ffi-d

a-m-a

than under above, any
A( Act, form

q-d' Appeuate

(6)

ffirRo {-ffi
the(6) 962Act, 1)(

fee
F) qrq de{T oTrqlrE ss€Fqs

where
the less,

(rcl rs-qs Atu-{

&
qr{



Appeal has been filed by M/s' Shivom Plastic & Impex' F-22llOO' Sector-

3.Rohini,NewDelhi-110085'(hereinafterreferredtoastheAppellantJinterms
of Section 128 of the Customs Act' 7962 ' challenging the Order-in-Original no'

MCH/ADC/AKl254 12023-24 daled 72'02'2024 (hereinafter referred to asthe

impugned order') by the Additional Commissioner' Customs' Mundra'

2. Facts of the case, in brief' are that the Appellant had liled Bill of

Entry No. 2677973 d.ated' 04'02'2021 (herein after referred to as the said Bill of

Entry' for the sake of brevity) through their Custom Broker M/s Continental

ShippingServices(hereinafterreferredtoas.CB.forthesakeofbrevity)for
importation of goods, declared as 'LLDPE Regrind (Mix Color)' CTH-39011010

(hereinafterreferredtoastheimportedgoods'forthesakeofbrevity)'total
quantity i.e. 3827 5 Kgs. The declared assessable value and the duty on the

imported goods are Rs. 16,33,780/-and Rs' I ,21 ,912 I -respectively' The goods

were examined by the Docks of{icers and samples of the goods imported vide

above Bill of Entry were drawn and sent to cRCL for testing vide TM dated

04.o2.2021.

2.1 The test report No. 6425 dated O4.O2.2O21 was uploaded on portal

by the CB; wherein, the goods are stated as HDPE Regrind' instead of 'LLDPE

Regrind' as declared in the BE. On the basis of the above test report, the importer

has requested to re-assess the said bill of entry and agreed to pay differential

duty. Accordingly, the said bill of entry No. 2617973 dated 04.02.2021 was re-

assessed. As per the re-assessment order the importer paid the duty of Rs

5,06,237 I - vide Challan No. 2033900691 dated 17 .O2.2O21 and accordingly, the

goods were cleared for home consumption. Purther, information was received to
the effect that the test report received from CRCL Kandla was tampered aqd tne
tampered test report was uploaded by the cB in the system. Therefore, certified
copy of the test report No. 6425 dated 04.O2.2O2L received from CRCL Kandla
was obtained from the Docks Officers.
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2.2 Ongoing through the same, it was observed that the goods were
declared as 'LLDPE Regrind' but the Test Report showed that the goods are HDpE
and are 'other than regrind'. However on seeing the test report e-sanchit by the



cB' it is noticed that the goods were stated as ,lH:#I::"#x::LT
report' whereas, the actua-l test report stated as ,corored cut pieces of varioussizes of prastic based on poryethylene (HDpE) and other than regrind,as per thetest reports' From the test report, it appeared that the goods were off-grade HDpEgranules.

2.3 Summons d,ated2Z.OB.2O21,22.Og.2O2l, 14.7O.2021,Og.O2.2O22
and 23'03'2022 were issued to the Importer and cB. The Appellant vide theirletter dated 04.o4.2022 had furnished Authorization in the name of shri satishMaheshwari, Authorized person of cB to represent their case on beharf of.them.However, no one from the CB or Appellant had appeared. Whereas, anothersummons dated 20 'o4 '2022 was issued to the cB - M/s continental Shipping

Services to submit the facts of the case and to tender statement. In response tothe same, the cB vide e-mail d,ated 25.04.2023 submitted a letter from the
appellant, wherein, it was submitted that one of their consignments was under
custom Examination and during the Examination Samples were drawn for
Testing at Kandla (.RCL) Lab and wrong sampre Test Report was submitted to
customs by their Authorized Agent; that they apologize for the same and once
again requested for Re assessment of the said Bilr of Entry. They further agreed
to pay all applicable duties, fine & penalty for the goods. Another letter from cB
was also forwarded via e-mail, wherein, they submitted that they filed the said
bill of entry for M/s shivom plastic & Impex with goods descriptions as LLDPE
Regrind; that the Bill of Entry was under customs Examination and during the
Examination samples were drawn for Testing at Kandla (CRCL) Lab and edited
Sample Test Report was submitted to customs by one of their oflice Staff; that
when they got to know about the same, they immediately suspended the staff;

that they regretted for this and once again requested for Re-assessment of the

said Bill of Entry and agreed to pay applicable duties, fine & Penalty.

In view of the above, it appeared that the CB and the appellant were

well aware of the facts that the goods are 'other than HDPE regrind' or off- grade

HDPE granules, however, they declared their goods as LLDPE regrind' further,

they produced altered test report and got the said Bill of entry re-assessed as

'HDPE regrind', though they were in possession of original test report given by

CRCL, Kandla, they suppressed the material facts from the department to evade

correct and proper duty liability by hiding the exact description and valuation of

the goods; whereas, as per the test results the goods are 'off grade HDPE

4
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granules'.
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2.5 In view of the above' it appeared that the Appellant mis-declared the

description of the goods before the authorities as ttre goods covered under the

said Bill of entry were off grade HDPE' which were assessed as 'HDPE regrind'

as per tampered test report' Therefore' the transaction vaiue declared/ accepted

by the appellant is liable to be rejected as per Rule 12 of the Customs Valuation

(Determination of Value of Imported Goods)' Rule' 2007' Further' the appellant

and CB vide their letters dated 24 'O4 '2023 ' 
agreed for re assessment of the said

bill of entry as per the original test report' The bill of entry is required to be re-

called / re_assessed as per off-grade HDpE. whereas, the goods have already left

the port and are not available for examination' therefore' the transaction value

of the similar goods i'e' 'off-grade HDPE' is taken as per Rule 5 of the Customs

Valuation (Determination of Value of Imported Goods)' Rule' 2007 for the

determination of the value of the imported goods' Accordingly' reference of the

assessed Bill of Entry of "off-grade HDPE granules" from Mundra port during the

same time is considered and the value of the said goods is taken as USD 0'97

per Kg as per Biii of Entry No' 2624120 dated O4'O2'2O21'

2.6 Accordingly, the value of the said imported goods is calculated as of

Rs. 27,42,107.45/- (aiongwith insurance)' HDPE granules are classifiable under

CTH 39O12OOO and attract duty BCD @7 '5o/o, SWS @10% and IGST @l8V'' Tl:,e

calcuiation of the dutY is as under:

Ass. value

2742107.45

Duty Payabte in Rs, (BCD

@7.1Y",SWS @10% and
IGST @18%)

7,60,524,',-

Duty Paid
(Rs)

s,06,23'll-

Differential DutY to
be Paid. (Rs).

2,54,2861-

2.7 It appeared that the importer had imported goods in violation of the

section 46 of the customs Act, 1962 and filed the Bill of Entry with incorrect

description of goods and with incorrect valuation; hence, the said imported goods

having assessable value of Rs. 27,42,1O7 f - were liable for confiscation under

Sections 111(m) of the Customs Act, 1962, however, as the goods were not

available, seizure under Section 110 of the Customs Act, 1962 of the Customs

Act, 1962 cannot be done. The importer rendered themselves liable for penalty

under section 114AA Ibr use of false and incorrect material, and also liable for

penalty under section 114A for short payment of duty on self-assessed bill of

entry. Also, the Custom Broker did not follow due diligence in respect of

classification. He classified the said imported goods under CTH 39011010, thus,
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mis-ctassified the goods. Further, the CB i",.rri.;J;.rffr:rL:?y:J, d,Iand uploaded the tampered report on the portar and suppressed the facts fromthe department and as a result of the same th,consumptionwithloweras"""""";,:-: "::" ':t goods were cleared for home

faired to compry with ,r.:::"::,x:il: ffi:re, 
it appeared that thev totary

2or8 (.BLR, 2018), thus, appeared to be tiable;TH["".,:""::;:?.1::,::
114AA and Section 117
2,lg. 

of the Customs Act, 1962 for contravention of CBLR,

2'8 Accordingly, a show cause notice d,ated 28.07.2023 was issued tothe Appellant and cB M/s continental shipping services requiring them to showcause as to why:

v1

The Bill of Entry No.26lZ9Z3 dated 04.O1.2O21 should not be recalled
and the imported goods should not be re_assessed as per ,,off_grade

HDPE' instead of HDpE regrind,.
The goods totally valued at Rs. 22,42,107/_ (Rupees Twenty_Seven
Lakh Forty-Two Thousand One Hundred & Seven only) covered under
impugned Bill of Entry should not be confiscated under the provisions
of Section 111(m) of the Customs Act, 1962.
Total duty of Rs. 7,60,524/- (Rupees Seven Lakh Sixty Thousand Five
Hundred and Twenty-Four only) on the aforesaid imported goods
should not be demanded from importer under Section 2g(4) of the
Customs Act, 1962 and the dut5z amounting to Rs. 5,06,232 /_ paid by
them at the time of clearance of goods should not be appropriated
against the total duty demand.

Penalty should not be imposed on the importer M/s. Shivom plastic &
Impex under Section Il2 (a), 114A and 114AA of the Customs Act,

t962.

Interest at appropriate rates as provided under Section 28AA of the

Customs Act, 1962 should not be levied and recovered from the

appellant.

Penalty should not be imposed on Customs Broker M/s Continental

Shipping Services under Section 114AA and 117 of the Customs Act,

t962.

{

v
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ConsequentlY,
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the Adjudicating Authority passed the order as

2.9

under:

i) He rejected the declared description of goods and ordered to re-assess

the Bill of Entry No' 2617973 dated O4'O1'2021 as "Off-Grade HDPE-

i1)

iii)

instead of HDPE regrind''

He ordered for "onIi""ation 
the goods having assessable value o{ Rs'

27,42,107 l- (Rupees Twenty-Seven Lakh Forty-Two Thousand One

Hundred & Seven only) covered under impugned Bill of Entry under the

provisions of Section 111(m) of the Customs Act' 1962' Since' the

imported goods were not physically available; he refrained from

imposing any redemption fine in lieu of confiscation'

HerefrainedfromimposingpenaltyontheimporterM/s.
Plastic & Impex under Section 112(a) of the Customs Act'

Shivom

1962 as

iv) He demanded the total duty of Rs. 7,6o,524/- (Rupees Seven Lakh Sixty

Thousand Five Hundred & Twenty-Four only) on the aforesaid

imported goods from importer under Section 28(4) of the Customs Act'

1962 and, he also appropriated the duty amounting to Rs' 5'06'237/-

paid by appellant at the time of clearance against the total duty

Page 8 of 14

discussed in above Paras'

demand.

v) He imposed penalty of Rs' 7,60,524/-( Seven Lakh sixty thousand five

hundredtwenty-fouronly)ontheAppellantunderSectionll4Aofthe
Customs Act, 1962.

vi) He ordered to recover Interest at appropriate rates as provided under

Section 28AA of the Customs Act, L962 from the Appellant on the

demanded duty amount of Rs. 7,60,524/- (Rupees Seven Lakh Sixty

Thousand Five Hundred & Twenty-Four Only).

vii) He imposed penalty of Rs. 10,00,000/- (Ten Lakhs Only) on the

Appellant under Section 114AA of the Customs Act, 1962.

viii) He imposed penalt5r of Rs. 3,50,000/ -(Three Lakh Fifty Thousand Only)

on Customs Broker M/s Continental Shipping Services under Section

117 of the Customs Act, 1962.

ix) He imposed penalty of Rs. 5,00,000/-(Five Lakh Only) on Customs

Broker M/s Continental Shipping Services under Section 114AA of the

Customs Act, 7962 or otherwise.



Being aggrieved with the impugned order, the Appellant has filed the presentappeal wherein they have submitted grounds which are as under:_

3.1 The appellant argues that the imported goods, described as ,,plastic
cut pieces of assorted shapes and sizes" in the GRCL Test Report, do not meetthe definition of "off-Grade HDpE granules,,. citing the conins cobu,d EnglishLanguage Dictionary, the appellant contends that ,,granules,, 

are small roundpieces' which does not match the physical description of the actual imported
material' Furthermore, they assert there was no intent to mis-declare the goods
because both HDpE and LLDpE attract the same 10%o customs duty rate, and
the physical assorted nature of the goods means their valuation should remain
consistent with what was originally declared.

suBMIssIONS OF THE APP'EL

3.2 The appellant challenges the enhancement of the goods,varue based
on a separate Bill 0f Entry for "off-Grade HDpE granules,,. They maintain that
the transaction value originany declared should be accepted as the assessabre
value under Section 14 of the Customs Act, 1962, as it represents the price
actually paid. Relying on supreme court precedent in c.c.E. & s.T., Noida vs.
sanjivani Non-Ferrous Trading pvt. Ltd., the appeflant argues that the
department must accept the price paid unress they can prove with cogent
evidence that it was not the sole consideration, which they claim the department
failed to do in this instance.

F.No. S/4e- r r /C Us / MUN / 2o24-2s

Regarding the penalties imposed, the appellant points out a
error in the Order-in-Original, noting that the total dut5r demand of

7,60,524 improperly includes Rs. 5,06,237 that they had already paid at the

demand andtime of clearance. They argue that under Section 28, the

subsequent penalty under Section 114A should only be based on the actual

short-levied duty of Rs. 2,54,286. To demonstrate good faith and avail

themselves of the reduced penalty benefit, the appellant deposited Rs. 4,35,475,

which covers the short-levied duty, interest, and a 25oh penalty on the short-

levied amount.

\: tion
\i

D' )

9.4 Finally, the appellant contends that the Rs. 10,00,000 penalty under

section 114AA is legally unsustainable and should be set aside. They state that

V/ Pasesor14
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they were entirely unaware that an employee of the Customs Broker (CB) had

tampered with and uploaded a fabricated test report' The appellant emphasizes

that the Adjudicating Authority acknowledged the CB's intentional tampering'

and since the appellant did not knowingly use false documents or possess

knowledge of the fraud' they should not be held liable for the CB's independent

acttons

4.

following

Advocate

time of filing the aPPeal'

5. I have carefully gone through the case records' impugned order

passed by the Additional Commissioner, Customs, Mundra and the defense put

forth by the Appellant in their appeal'

5.1 On going through the material on record, I frnd that the following

issues need to be addressed:

(i) whether the rejection of declared value and re-ciassification as "off-

Grade HDPE" is sustainable.

(ii) Whether the Appellant can evade liability for the submission of the

forged test report by blaming the Customs Broker.

5.2 The Appellant has placed heavy reliance o the Hon'ble Supreme

Court's judgment in C.C.E. & S.T., Noida Vs. Sanjivani Non-Ferrous Trading Pvt.

Personal hearing was granted to the Appellant on |2,06.2025,

the principies of natural justice wherein Shri Prachit Mahajan'

, appeared for the hearing and re-iterated the s\rbmissions made at the
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PERSONAL HEARING:

DISCUSSION AND FINDINGS:

Ltd. l2ol9 (365) E.L.T. 3 (S.C.)l to argue that the transaction value cannot be

rejected without cogent reasons. I find this reliance to be fundamentally
misconceived and legally untenable in the present context. The Sanjivani
judgment pertains to cases of bonafide commercia-l disputes where the
Department alleges undervaluation based on NIDB data or comparable imports
without evidence of a mutualit5r of interest or flow back of funds. It does not cover
cases where the very foundation of the declaration is a forged document.
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advantage of another. Furthermore, i., co-_i""]igo""::;:::.::i::::J:::
Essar oil Ltd' l2oo4 l,z2r E.L.r.4og (s.c.r, the Apex court reinforced thatfraud committed against the Revenue cannot be condoned and strips theperpetrator of any equitable relief or statutory benefit.

5.4 Rule 12 of the Customs Valuation Rules (CVR), 2OO7, empowers theProper officer to reject the transaction va-lue when thdre is ,,reason to doubt,, thetruth or accuracy of the declaration. The submission of a forged Test Report is
not merely a "reason to doubt"-it is definitive proof that the decraration
regarding the quality and nature of the goods was false. Therefore, the declared
value, which was based on the premise that the goods were ,,Regrind,,, is rightly
rejected.

5.5 once the transaction value is rejected due to the fraudulent nature
of the documents, the valuation must proceed sequentially under the cvR, 2007.
Rule 4 (Identical Goods): The Adjudicating Authority correctly noted that
identical goods (same country of origin, same manufacturer, same physical

characteristics) at the s€une commercial level were not available. Rule 5 (Similar

_-.. -Qoods): The Department relied on the value of "Off-Grade HDPE" cleared under

temporary Bill of Entry. The Original Test Report described the goods as

cut pieces... other than regrind." In trade parlance, material that is not
l

{irgin granules and not simple regrind often falls into the category of "Off-

Giadc" or "Odd-Size" material, which commands a higher value than scrap but
''''}/'- - '-fower than virgin material. The comparison adopted by the Adjudicating

Authority is reasonable and legal under Ruie 5, as the physical characteristics

and reputation of the goods are similar. The Appellant',s contention that "cut

pieces', cannot be "Off-Grade" is a semantic argument that fails to address the

substantive quality of the material which the forged report sought to conceal'
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5.8 The Appeiiant cannot absolve themselves of liability by pointing

fingers at their agent' Section 747 of ttre Customs Act' 7962' clearly establishes

the liability of the principal for the acts of the agent'

section 147(3) states: ,'when ang person is expresslg or impliedlg authorised

by tle otuner, importer or exporter of ang goods to be his agent" ' such

owner, importer or exporter shall also be liable for the dcts of the agent'"

5.9 The trust reposed by the importer in the broker includes the

responsibility for the broker's conduct in clearing those specilic goods. If the

Appellant's argument were accepted, it would create a dangerous precedent

where every importer could instruct their broker to commit fraud and then claim

ignorance when caught, rendering the penal provisions of the Customs Act

toothless. The sequence of events viz. the adverse original report, the uploading

of the forged favorable report, the payment of duty on the lower value, and the

silence of the Appellant until the fraud was detected-creates a chain of
circumstances that heavily preponderates against the Appellant. The Appellant
"accepted" the benefit of the forgery (clearance at lower duty) which implies
ratilication of the agent's act.
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this defense based on the Doctrine of Beneficiary Liability and the pnnc

Cui Bono (Who bene{its?)' A Customs Broker (CB) operates on a commission

basis.ThereisnologicalcommercialincentiveforaCBortheiroperationalstaff
to unilaterally take the immense criminal risk of forging a Government

Laboratory Report (CRCL Report) merely to save customs duty for a specific

client. The sole beneficiary of the suppression of the correct description ("other

thanregrind,,)andtheresultinglowerdutyliabilityistheAppellant(Importer).

5.7 Based on the preponderance of probability' it is rational to conclude

that the forgery was committed at the insistence of the Appellant' The Appellant'

being in the trade, would be aware that "Off-Grade" material attracts higher duty

than "Regrind." The instruction to "manage" the clearance to ensure it passes as

the lower-valued "Regrind" constitutes the "insistence" that drove the forgery'
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false declaratio., o. do"i*.nt. The phrase ,cause 

made, signed or used" any
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:;::ff:I""*::",::111"':phvsica,v edit the pDF me, bv creating ar rnstruction to clear the
material being "off-Grade,', the Apperant caused tr:ffi";::T::; :T:'::ffFurthermore' the Appellant "used" the false document indirectly to secure theout-of-charge order. one cannot enjoy the fruits of a poisoned tree and thenclaim they never watered it. The imposition of Rs. 10,OO,OOO/_ penatty isproportionate to the gravity of forging a government record, which is a directassault on the integrity of the customs assessment system. The cases cited bythe Appellant in their appeal memo (regarding innocent importers) aredistinguishabre on facts. Those cases generary involve situations where t,.eimporter was genuinery defrauded by a third party (e.g., a supplier sending wrong

goods) which is not the case in the instant appeal.

6. In view of the comprehensive discussions and findings above, I hold
that the Appellant cannot escape liability for the forged test report submitted by
their agent. The evidence and circumstances firmly point to the conclusion that
the manipulation was done to benefit the Appellant, and by all probabilities, at
their insistence. I find no inlirmity in the Impugned order No.
MCH/ADC/AK|254/2123-24 dated L2.o2.2o24 passed by the Additional
Commissioner of Customs, Mundra.

7. The appeal filed by M/s Shivom Plastic & Impex is rejected, and the

Impugned Order is upheld in its entirety.

"_/
ssrft-o/ATTESTED J.-'tt+lt

-'fNDENT

*er sI@ t3r{ttq), 3e-6q-drara '

cuirorat (APPEALS), AHMEDABAD

(AMrT GUFrIA)
Commissioner (Appeals),

Customs, Ahmedabad

Date: O1.O7.2026F. No. S/49- 1 1 /CUS/MUN/ 2024-25
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By Speed Postl$'Maydi'

To.
Mf s Shivom Plastic & ImPex'

F-22 I lOO, Sector-3' Rohrnt'

New Delhi-110O85'

cepvJ
to:
The Chief Commissioner of Customs' Gujarat' Custom House'

tl5:t*:i$t commissioner of customs' custom House ' 
Mundra'

The Additional Co*rni""iott"r of Customs' Custom House' Mundra'

Guard File.
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