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1. This copy is granted free of charge for private use of the person(s) to whom it rs sent.
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2. Any person deeming himself aggrieved by this Order may appeal against this Order
to thr: Customs, Excise and Sergice Ta-x Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be
addressed to the Assistzmt Registrar, Customs, Excrse and Service Ta-x Appellate
Tribunal, 2nd Floor, Bahuma-1i Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 38OOO4.
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3. The Appeal should be liled in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule {2) of Rule 3 of the Customs (Appeals) Ru1es, 1982. It shali be
hled in quadruplicate and shall be accompalied by al equal number of copies of the
order appealed against (one of which at least shall be certified copy). A11 supporting
documents of the appeal should be forwarded in quadruplicate.

4 eifif, fusi aq] fl fr-f,{nT \rd qfif,h e{TER

ffi drndq}-qrqfuqofl Mfr uaerffiEl,
{Tfuf, e, ffi uftrdlfr <rfre

4. The Appeal including the statement of facts and the grounds of appeal sha-11 be filed
in quadruplicate arrd shall be accompalied by an equal number of copies of tJle
order appealed against (one of which at least shall be a certified copy.)

5

Brfrf,fl !q{ci}S3{mo{zmffi fr nqfrf, }_fl {u}hs
eqflffi r

5. The form of appeal sha-11 be in English or Hindi ald should be set forth concisely ald
under distinct heads of the grounds of appeals wittrout arty argument or narraLive
and such grounds should be numbered consecuti.vely.

6 &Cq$qT{-o.crfEFqq, 1 e62 olEra 1 2e (Iarsqs+il$'siaffiufffiqeenqq{ffirae,

ftqefiffidqTqErf'TETE

7 {qert*+t}ft-'t^efrqT{Est, 3-€rru-dT{$qmrqdffiM{w.}. 7 s% q61 {@
3{Tqr {c+'qti g{qlqrfl ffi srrsl g{cTil q-6i qfl6 g{q'Hrb Em ffi sflsl uFdI{
rih etffisTq+?tr

7. An appeal agarnst this order sha,1l lie before the Tribunal on palrnent of 7.5o/o of tf:.e
duty demanded where duty or duty ald penalty are in dispute, or penalty, where
penalty alone is in dispute".

8. qTqrdq{@GrfuFqq, 1870 }' .ridrfE frqfkd frq of3.qR iidfr frq rrq o{Tarlol sft q{ wgffi
;qtq-dq {@. Em-d or Etqr qrftc I

8. The copy of this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice Nos. (i) VIII/ 10- 12 /DRI-KZU /Cornrnr. /O&"A12O22-23 dated
16.O8.2022 j.ssued by Commissioner of Customs, Ahmedabad and (ii)

GenlAdjlADCl4TT 12o22-Adjn dated 31.05.2022 issued by Additional Commissioner of
Customs, Mundra (made answerable to Pr. Commissioner/Commissioner, Customs,
House vide Corrigendum Dld.O6.l2.2O22 issued from F.No- Gen/ADJ/ADC 1477 /2022-
Adjn) to M/s Singhal Industries Rrt. Ltd., Block No. 1547, Behind Mukat Pipes,
Khatraj--Kalol Road, Moti Bhoyan, Gaadhinagar, Guj arat- 382721.
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6. The prescribed fee under the provisions of Section l29A of the Customs Act,l962
shal1 be paid through a crossed demand draft, in favour of the Assistalt Registrar of
the Bench of the Tribuna-l, of a branch of arry Nationalized Bank located at the place
where the Bench rs situated and the demand dra-ft shal1 be attached to the form of
appeal.



M/s Singha.l lndustries R,t. Ltd., having their registered offrce at Block No. 1547,
Behind Mukat Pipes, Khatraj--Ka1ol Road, Moti Bhoyan, Gandhinagar, Gujarat-
382721(herernafter referred to at ttre Noticee) are engaged in the import of various rnput
materials and are holding IEC No. 0807016519 for the same.

2, Whereas intelligence was developed by the Directorate of Rer.enue Intelligence,
Kolkata, (hereinafter referred to as DRI) to the effect that the Noticee had imported
various input materials without pajrynent of duty of Customs under cover of a number
of Advance Authorizations issued by the Regional Directorate Genera.l of Foreigrr Trade
(hereinafter referred to as DGFT). While executing such imports, the Noticee availed
benefit of exemption extended by Notification No. 18/201S-Cus dated 0l-04-2015, as

amended by the Customs Notrfication No. 79 /2077 dated 13- 10-2017, arrd did not pay
the Integrated Goods & Service Tax (IGST) component of Customs Duty levied under
Sub-section (7) of Section 3 of the Customs Tariff Act, 1975, on such input materials at
the time of import. However, such exemption was extended subject to condition that the
person wrlling to avail such benefit should comply with pre-import condition and the
finished goods should be subjected to physical exports only.

2.1 Intelligence developed by DRI, Kolkata, clearly indicated that though the Notrcee

availed such exemption in respect of 09 (Nine) Advance Authorizations, but while going
through the process of such lmports and corresponding exports towards discharge of
export obLigation, they failed to comply with the pre-import condition, as strpulated
under the said Notifrcation No.79l2Ol7-Cus dated 13-lO-2O17, that extended such
conditiona.l exemption. Pre-rmport condition means that the goods should be imported
prior to commencement of export to enable the exporter to manufacture finished goods,
which could be subsequently exported under the sard Advance Authorization for
discharge of Export Obligation.

2.2 Accordingly, a case was booked by DRI ald investigation was initrated by way of
issuance of Summons under section 108 of the Customs Act, 1962. The Noticee was
summoned for production of documents in connection with such imports and a-1so for
giving evidence. The frrst letter F.No. DRIIKZU ICF l[NT-09)/2018 14197 dated 23-07 -

2018, was written to the Noticee drawing thcir attention to the fact that they had
violated the pre-import conditron while causing imports under vari.ous Advance
Authorizations. In response to the said letter the Noticee, vide their letter dated Nil,
simply forwarded some data in the prescribed format without any supporting evidence
and denied having vlolated the pre-import condition as alleged in the
aforementioned letter. Summons dated 05-09-20 18 was issued to the Noticee

directing them to appear before the mvestigating authority for giving evidence and also
to submit required records and documents. However, the Noticee did not apPear on
the scheduled date and lnstead sent a letter dated. 24-LO-2O18, clearly stating
that they would not appear in view of the fact that many importers have approached
various High Courts challenging the said noti.hcation.

2.3 For the purpose of determination of the actual liability of the Noticee, it was

extremely necessary to have the copies of the Advance Authorizations under which
such imports were made, copies of the Bills of Entry against which such exemption was
availed and in parbcular the copies of the first Bill of Entry and first Shipping Bill
under respective Advance Authorization and particulars of Goods Receipt Notes (GRN),

for ascertainment of vlolation or otherwise of the respective Authorizations. Ilowever,
without showing any valid reason the Noticee did not submit such records and
documents even after lapse of more than two years and three months from the
date on which the matter was brought to their notice.
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2,4 It appears that the Noticee did not submit any documents/data, whatsoever, in
their attempt to stall the investigation. These documents were absolutely necessary
to conclusively determine whether or not there had been violatr on of the pre-
rmport/physical export condition in respect of a particulzrr Advance Authorization.
Such deliberate withholding of records/documents exposes mens-rea of the
Notlceeand suggestive of their non-cooperative attitude.

2,5 In the meantime, alother wrrt petition was filed by M/s. Vedanta Ltd. before the
High Court of Madras (Madurai Bench) on the same issue and challenging the said
conditions imposed vide Customs Notificatron No.79/2017 dated 13-10-2017. The
Honble Court vide its order dated 29-lO-2O 18 dismissed t]-e said WP and held that-

"A careful reading of the Foreign Trad.e policg indicates thdt the
actual user cortdition or phgsical export is imposed. u.tith an intention
not to allow diuersion of imported raw mdteridls to the local market
apparentlg on the pntdence that allou.ting the sd.me is Jraught tuith
reuenue risks. Post export AA ca.n q.ct ds d conduit Jor substituting
local rants materials into manuJdcturing export goods and for d.ioerting
the imported inputs in the local market dnd that is sought to be
negdted bg the flurry of the notiJicdtions isszed consequent to the
implementation of GST. It is clearlg the policg of the government and.
it is the sr:;rz.e to all the tqx pagiflg assesses/exporters of the sa.me

class and not discriminqtory, "

It further held that-

"11. Eoen bg not allotoing exemption of IGST at the time oJ import, no
beneJit in the AA scheme is altered bg the Goaernment, though
collateral costs get Jastened on the petitioner and. the likes bg uag of
blockages in cash fTow and attendant interest liabilities. And clearlg,
it is a mdtter o;f public policg. And rightlg, the choice of policg is for
the decision make4 in this ccse the Gouernm.ent, to make q.nd not for
the Court. Nor has been established beJore this court that the d.ecision
sulfers from peruersitg, irrdtiondlitg or arbitrartness,"

2.6 Therefore, the matter was put to rest ald dispute, if aly, about the authorrty of
the (]overnment of India to issue such noti.hcation extending exemption subject to
complialce of certain conditions which was again given stamp of approval by the
judiciary. However, the Notrcee did not submit any documents whatsoever, despite the
fact that they continued to avail such incorrect exemption, even after it was brought to
their attention and they had clear knowiedge about the fact that such exemption was
being availed in violation of the condition of the subject notification. What is
pertinent to note is that even after such violations were brought to the notice of the
Noticee, instead of rectrfyeng the same, they went on to avail such irregular benefrt in
total dlsregard to the 1aw of the 1and.

2.7 The Hon'b1e High Court of Gujarat on O4-O2-2O19, passed an order in the WP

hled by various importers other than the Noticee and held that the pre-import and
physical export conditions are ultra-vires as the Foreign Trade Policy (2015-20), allows
export in alticipation of Authorization under Para 4.27 of the Policy. Another order was
passed by the Hon'ble High Court of Gujarat on 19-06-2019, in relation to the SCA No.
1619O of2O18 frled by M/s Singhal Industries Pvt Ltd. In the said order, appeal was
a.llowed in favour of the Noticee for being similar to the other WPs disposed of earlier
vide order dated 04-02-2019. However, Surprisilgly the Hon'b1e High Court while
passing the said orders, conclusively and emphatically contended that the Government
drd not brrng any change rn Para 4.27 of tl:e Hald Book of Procedures. While the fact of
the matter is that specilic provision under the said Para 4.27 was incorporated in the
form of inclusion of Para 4 27 (d\, which states that -
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(d) Exports/supplies made in onticipation oJ authorlsatlon shall not be
eligible Jor tnputs with pre-lmport condition.

Therefore, whenever pre-import condition is applicable in respect of the goods to
be imported, the Advance Authorization holder does not have any liberty to export in
anticipation of Authorization. The moment input materia.ls are subject to pre-import
condidon, they become ineligible for export in anticipation of Authorizatron, by virtue of
the said prorrsron of Para 4.27 (d).

2.A In view of the foregoing, the revenue decided to lile an appeal against the said
order of the Hon'ble High Court of Gujarat dated O4-O2-2019 before the Honble Apex
Court of india. Hon'ble Supreme Court vide its order datcd 23-09-20 19, stayed the said
order of the High Court from operation and implementation. Therefore, the said
order of the High Court of Gujarat is no more operational and cannot be implemented.
Special Leave Petrtion (SLP) was a-1so frled rn assarling the order dated 19-06-2019,
before tl:e Supreme Court and the Hon'ble Supreme Court wide order dated 12-O3-
2O21, stayed the said order dated 19-O6-2Of9, too and tagged all such matters for
hearing.

2.9 In the meantime, the Government of India vide notification No. 1/2019-Cus
dated 11-01-2019, removed "pre-import and physical export" conditions from the
parent notification No. 18/20I5-Cus dated 0I-04-2015 prospecLively. Therefore, for
the lntervenlng period between 13-1O-2O17 to 1O-Ol-2O19 [hereinerfter referred to
as materia] periodl, all importers were duty bound to comply with the said "pre-
inport and physical erqrort" condltlons for availlng benefit of exeruptlor of IGST.

3. Whereas, as the original order of the Honble Gujarat High Court dated O4-O2-

20 19 was stayed by the Apex Court from operation and implementation, fresh
Summons dated 07- 10-2020, was issued to the Noticee for submitting information and
records pertaining to their imports made dunng the material pcriod. ln response to the
said Summons, the Notrcee vrde e-mail dated 13- 10-2020, sought further time for 45
more days, even though more than two years and three rnonths was over from the date
of {irst communication from DRI, Kolkata, seeking records and documents. As no
documents were submj.tted, arrother letter dated 16-|0-2020, was issued to the Noticee
directing them to immediately submit soft copies of the requrred documents through e-
mai-ls, ald excusing them from physical appearance. It was specilically pointed out
that such non-submisslon of documents would be viewed as wlthholding
iaformation with intent to disrupt the ongoing investigation. Thereafter, the
Noticee started forwarding the desired documents in soft, through e-marls in phased
Inanner,
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3.1 Upon exarnination of the fresh data submitted by the Noticee zrnd the supporting
documents as a whole, it was found that they imported various input materials during
the material period under cover of 09 (Nine) Adveince Authorizations, and farled to
comply with the pre-import condition in respect of all 09 (Nine) Advance Authorizations,
still availing the benefit of exemption of IGST. Therefore, after taking into account
particulars of imports submitted by the Noticee previously and a-lso details of further
imports, which were not disclosed earlier, it appears that the Noticee had
contravened the provision of pre-import condition in respect of tota.l 09 (Nine) Advance
Authorlzations, involving 14 (Fourteen) Bills of Entry, and incorrectly availed
exemption benefit for arr amount of Rs 3, 23, 57, L52l-. ln case of a.ll such 09 (Nine)

Advalce Authorizations, as evident from Table- l below, export commenced much
before the commencement of import and/or they continued to import input materials
long after the export obligatron was over which indicates that the Noticee used
domestically procured materlals for manufacture of the export goods instead of duty-
free imported raw materials in outright infringement of the pre import condrtion lard
down in the subject Customs Notification.



3.2 From the Table-l be1ow, which shows Advalce Authorization No. & date of the
respective frrst Bill of Entry and first Shipping BilI, the data submitted by th,
Authorized Representative of the Compaly, and the corresponding documents like-
original Bills of Entry under which goods were imported, frrst Brll of Entry in respect of
every Advalce Authorization and corresponding frrst Shipping Bil1, it is seen that in
respect of O8 (Eight)[Sr No, 1 to 8] Advance Authorizations, the goods were exported
before the commencement of imports. Therefore, it appears that for the manufacture of
the export goods under the subject Advance Authorizations, they used domestically
procured materials, thereb5r contravened the provision of pre-rmport condition and went
on to avail benefit of excmption. Therefore, in terms of expla:ration given at Pata 9.2(11

be1ow, the Noticee farled to comply with the pre-import condition and therefore, was not
eligLble for IGST exemption benefit.

TabIe- I

Advance Authorization specific No. & Date of the First Bill of Entry and First Shipping BiU

Sr
No

AA No AA Date First BE
No

BE Date First SB
No

GaP

1 810139020 10-11-2016 6255290 3308181 07 01-201,7

2 810138452 09-08-2016 1464636 06-ot-2017 -3 78

3 810138566 30-08-2016 4379129 13 t2 2017 o3-12-2016
4 810138s6s 30-08-2016 2s-o3-2017 - 300

81o140367 25 05 2017 05-05-2018 8631945 t3-09-2017 234

08-06-201 7 3666208 i8 10-2017 6609166 a8-o6 2017 - 132

7 ol 12 2017 567.32100 22-43-2014 1841699 28-12-2017 -84

8 8r0140346 2+-Os-2017 689A07 7 21-06-2418 463+8 /- 1 04-05-20i8 -48

810138591 o1-09-2016 7637919 29 lt 2016 373a423 2a-o1-2017 60

3.3 It appears that in respect of the aforementioned 08 (Eight) Advarce
Authorizations, the Noticee failed to use duty-free materials imported under the
respective Advance Authorizations for the purpose of malufacture of the frnished
goods, which were exported towards discharge of export obligation. It is also implied
that the duty-free goods subsequently irnported could not have been used for the
specified purpose. Therefore, the Noticee farled to comply with the pre-import condition
in respect of all these Advance Authorizations.

3.4 In case of the Advalce Authorization mentioned at Sr. No. 9 of Table-l,
examination of the pattern of imports reveals that out of the two basic raw materials,
Polypropylene & Polyethylene required for malufacture of the export goods, one item
was imported before the first export, whereas, other input materia-l, which is a major
input, was subsequently imported. In respect of Advance Authorization No. 810138591,
while tnw Density Polyethylene [LDPE] was first irnported vide Bill of Entry No.
7637919, dated 29-ll-2016, the other input material, i.e Polypropylene was imported
vide Bi11s of Entry Nos. 4864636 dated 19-01-2018, and 5321449 dated 22-02-2078
respeclively, long after the commencement of export and even after completion of entire
export obligation. Table-2 be1ow, which shows complete irnports as well as exports
made against tlle subject Advance Authorization, reveals that the Noticee imported
LDPE frrst and once such import is over, they imported PoiypropS4ene. From the details
of export, it can be seen that before the commencement of the import of Polypropylene,
entire export was completed. Therefore, it is implied that in case of the subject Advalce
Authorizations, they could not utilize the duty-free materials irnported subsequently,
for the purpose of malufacture of export goods and rather used domestically or
otherwise procured materia.ls for production of export goods. Therefore, in terms of
explanation grven at Para 9.2(iii) below, the Noticee failed to comply with the pre-import
condi.tion and therefore, was not eligible for IGST exemption benefit. Therefore, tJle
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SB date

0.5-05 201 8

19-01-2018 3287335

2604339
4864636 19 01 2018 4944478
62s5290

8 101 4 0454

810141447

9



Noticee grossly failed to follow the pre-import condition in respect of 09 (Nine) [Sr Nos. 1

to 9 of Table-1], and the demand is being raised in respect of the said 09 (Nine) Advance
Authorizations mentioned at table-1 and only for the period between 13-10-2017 to 10-
ot-2079.

Table-2

3.5 Apart from the violaLions discussed above, it is also seen that in respect of at
least 06 (Six) Advance Authorizations [serial Number 1 to 5 & 9]out of the defaulted 09
(Nine) Authorizations under dispute, the Noticee imported most of the input materia.ls
after completion of the entire exports. The lollowing Table-3A to Table-3F, depicts
details of exports vis-A-vis imports made by the Notrcee in respect of indivrduai Advance
Author2ation as mentioned in the respective Tab1e. It can be seen that even after the
last export was made, the Noticee continued to import materials under the same
Authorization. It is but natural, that such imported duty-free goods could not have
been used for the specifred purpose of manufacturing export goods to be exported
towards discharge of export obligation of the subject Advalce Authorizalion. This led
to contravention of pre-import condition too. In the following Tables, grst of exports
are given which would give us a picture of the commencement of Iirst and last exports.
At the same time, it also shows the portion of imports made a-fter the last export was
made.

Table -3A

Export

Sr No SB No SB Date

07-o7-20t7
07 0t-2017

Qty (Kgs)
Cumulative Qty

(Kgs)

1 3308181 15039

15039

r 5039

2 33072tO s0078

1.9 9045556 03 10,20t7 7007 t47321
20 3180069 28-O2-2018 7s70 15469 i

Export vis-i-vis imports in respect ofAA No. 810138591 dated O1-O9-2O16

Export
Sr No SB date Qtv FOB Value (Rs)

I 3734423 2a-o7-20t7 21261 < 29,A6,2aa
,2 3432916 ot-o2-2017 20148 ? 2a,74,625
3 4t56469 t6-02-2017 t 4,58,562
4 4221977 ta-02-2017 20555 < 26.46 ,687
J 4335802 21 158 < 29.22,643
6 1700).24 < 26,53,74r

Total LOa744 < L,45,22,547

Impo!t
Sr No BE No BE Date IGST Saved (Rs) Value (Rs)

1 76379t9 29-11-2016 t 1,01,10,755
2 1461636 19-01-2018 { 7,55,801 < 3A.97,790
3 5327449 22-02-20t8 { 5,93,86 i < 30,47,793

Total r 1,70,56,337
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AA No. 81O139O2O dated 1O-11-2O16 imports vis-i-vis export

SB no

4460

24-02-2017
2t-12-2017 27162

to

7 t3,49,662



Import

IGST AV (Rs)

Table -3B

Sr No

1

BE No BE Datc

05-05-2018

IGST Save d
(Rs)

6255290 3714231 19062000

Export

Sr No SB No SB Date Qty (Kgs)
Cumulative Qty

(Kcs)

1 3287335 06-ol-2017 17359 17359

2 37s0910 29-Ot-2017 tao29 35388

3 3864759 03 02-2017 8925 44313

Import

Sr No BE No BE Date
IGST Saved

(Rs)
IGST Av (Rs)

19-O 1-2018 773s78 39494641

Table -3 C

Table-3D

AA No. 81O138566 dated 3O-O8-2O16 imports wis-i-vis export

Export

SB No SB Date Qty (Kgs)

1 2604339 03 12 20t6 10253 10253

2 3908671 06-o2-2017 12811 23064

57 a459684
8494669

9ta2 983637

07 09 2017 t9449 1003486

Import

Sr No BE No

l 4379t29
2 450727I
3 4665593
4 4665594
J 532t449

BE Date
IGST Saved

(Rsl
IGST Av (Rs)

1.3-72-20t7 290358s 14974267

21-72-20t7 18978548

03-01-2018 725980 3744000
03-o 1-20 I8 725980 3744000
22-O2-2014 4756552 24471353

AA No. 81O138565 datcd 3O-O8-2O16 imports vis-i-vis export

Export

Sr No SB No SB Date Qty (Kss)
Cumulative Qty

(Kgs)

25-O3-2017 20450 20450

oa-o4-2017 2077 3 4t223
1 49A447a

2 5297902
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AA No. 81O138452 dated O9-O8-2O16 imports wis-i-wis export

4464636

Sr No
Cumulative Qty

(Kgs)

31-O8-2017

58

3680035



10 8226065 24-08-2017 9508 t93907
9 72tto35 07 -o7 -2017 20852 r84399

Import
IGST Saved

(Rs)

2266390

IGST AV (Rs)

116881484864636 i9-01-2018

Table -3E

AA No. 81O138591 dated O1-O9-2O16 imports vis-i-vis export

Export

Sr No SB No SB Date

28-O1-2017

o7-02-2017

Qty (Kgs)
Cumulative Qty

(Kgs)

1 3734423 2t261 2t261
2 3832976 20t44 41409

J 43s5802 24-O2-2017 21158
2I T62

47542
to87446 t700124 2t-t2-201.7

Sr No BE No BE Date
IGST Saved

(Rs)
IGST Av (Rs)

1 4864636 755801 3a97790
5327449 22-02-20 ta 593861 3047793

Table-3F

AA No. 81O140367 dated 25-O5-2OL7 imports vis-i-vis export

Export

Sr No SB No SB Date
Cumulative Qty

(Kcs)

1 4631946 t3-o9-20t7 8582 8582

8703039 20781 29363

34

35

14-03-2018

24-03-2018
13t240
49000

349076t
3724668

Import

Sr No BE No BE Date
IGST Saved

(Rs)
IGST Av (Rs)

1 6255290 o5-05-2018 541659 2779a75
2 6901239 2t-06-2018 5742643 29472327

3 44t2644 888804 456 1480

4 4472039 888804 4561480

3.6 Therefore, the Noticee has violated thc pre-import condition for the rcasons
discussed at length in Para 3.1 to 3.6 arbove in .respect of 09 (Nine) Advance
Authorizations. Collective amount of incorrectll av:uled IGS'I exemption by the Noticee
stands at Rs.3,23,57,1521-. Port specific, Advancc Authorization specifrc and Bills of
Entry specilic details of irnports made in violation of these Advance Authorizations are
shown below involving IGST amount of Rs,3,23,57,152/- which is recoverable from
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BE No BE DateSrN"]

t-T_l

Import

19-0r-2018
2

Qty (Kgs)

2 t6-o9-2017

951234
1000238

I l- 10-201u

11- I0-2018



the Noticee as a whole. However, the present Notice is being issued demandlng
Duty ln respect of Ports mentioned at Sr Nos. 1 & 2 of Table-4 below involving 11
Bills of Entry mentioned against the said ports in Table-6 [Sr No. 1 to 11] belov
and collective amount of Duty demanded for the purpose of the present Notice
stands at Rs 2,97,38, OO3/-.

Tablc -4

Port specific IGST Value and IGST saved amount

Table-5

Sr
No

Port IGST Av (Rs)
IGST Amount Saved

(Rs)

Imports made through the ports within jurisdiction of
Commissioncr of Customs Ahmedabad

I Hazira { 16,03,81,859 t 2,88,68,73s
2 ICD Sabarmati 7 48,29,270 7 8,69,268

Total a L6,52,tL,t29

Imports made through the ports within jurisdiction of
Commissioner of Customs, Mundra

3 Mundra t 1,45,50,828 t 26,19,749

Grand Total t L7,97,6L,957 < 3,23,57,L52

Sr
No

Port AA No AA Date
IGST Value

(Rs)
IGST Amount

Saved (Rs)

1 tt 10138452 09-ou-2016 < 42,97 ,654 < 7,73,57a
2 t 1,25,91,058 t 22,66,390
3 8 10 138566; < 7,10,67,40a I |,27 ,92,t33
4 81013859l o 1-09-20 16 < 74,9a,1t9 < 73,49,662

Hazira
5 t3 i 0 139020 r 0- I 1-20 16 < 2,06,34,615 < 37,r4,23r
6 810 i40346 24-O5-20t7 < 93,79,996 t 16,88,399
7 810140367 25-O5-2077 < 3,49,13,008 < 62,84,342

Total t 16,O3,81,859 t 2,88,68,735

810141447 < 24,82,863 { 4,46,915
t ICD Sabarmati 810140454 oa-06-2017 < 23,46,407 t 4,22,353

Total < 44,29,270 7 4,69,264

1

2 Mundra
470r40367 25-O5-2017 < 98,75,603

< 46,75,225
t 1,45,5O,828

< 77,77,609

ot-12-2017 t 8,41,541

Total 126,19,749

< 3,23,57,L52Grand Total < L7,97,6L,957

Port specific Advance Authotization specifrc Value and IGST Amount Saved

Table-6

Advance Authorization specific Value and IGST Amount Saved

Sr
No

AA No
AA

date
IGST Assessable

Value (Rs)
IGST Saved
Amount (Rs)

t 2,97,38,OO3

810138565 30-08-2016
30-08-2016

ot-12-2077

8lo14t447
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< 22,66,390
a t,27.92,733

< 13,49,662

< 37,t4,231
t 16,88,399

2

3

4

5

6

7

810138565

8 r0140367

8 l o 138566

810140346

810138591
8 r0139020

30-08-2016

25-O5-2017

30-08-2016

24-O5-2017

0 1-09-20 16

r0- 11-2016

< 4,47,88,612

7 7,70,67,408

< 93,79,996

{ 74,9a,1t9
t 2,06,34,615

{ 1,25,91,058

t 80,61,950
8 8 10140454 08-06-2077 < 23,46 ,407 l.4.22,353
9 81o741447 ot-12-2077 { 71,58,088 { 12,88,456

Grand Total a L7,97,6L,957 < 3,23,57,t52

1 810138452 09-08-2016 < 42,97,654 ? 7,73,578

Bills of Entry specific Value and IGST Arnount Saved

Sr
No.

Port
BE BE

date
Value (Rs)

IGST Amount
Saved (Rs)no.

4379129 t3-12-20t7 t 1,61,31,029 { 29,03,s8s
45072t1 21-12-20t7 < 2,O4,44,641 t 36,80,035
4665593 o3-o 1-20 18 < 40,33,224 < 7,25,9AO

4665594 < 40,33,224 t 7.25,980
4864636 19 01 2018 < 2.10.A7.606 < 37,95,769
5321449 22-O2-20tA { 2,97 ,24,5t6 { 53,50,413

6255290 0s-05-20 trl < 2,36,43,a29 { 42,55,889
21 06 201rJ < 93,79,996 { 16,88,399

6901239 2t-06-20t8 < 3,19,O3,794 < 57,42,6a3
Total { 16,O3,81,859 t 2,88,68,735

1

Hazira

2

3

4

J

6

7

10

ICD Sabarmatr

86 10200 25- 10-20 1u t 24,82,rJ63 < 4.46,975
3666208 i8- 10-2017 < 23,46,407 < 4,22,353

Total
tl

t2
13

l4

5678400 22-O3-20 ta < 46,75,225 t 8,41,541

8412039 11-10-2018 < 49,37 ,aO2 t 8,88,804
84t2644 I 1- 10-20 18 < 49,37,aO2 t 8,88,804

t 1,45,5O,828 < 26,L9,L49

Grand Total t L7,97,6L,957 < 3,23,57,L52

3.7 From the records and documents submittcd by the tr"otrcee, it appears that they
have grossly failed to comply with the pre-import condition laid down in the arnended
Policy as well as the arnended Customs Notilication, It is:r1so an admitted fact rhat the
Noticee while importing such goods availing thc bcnefit of excmption from payrnent of
IGST, had the knowledge that considerable quantrty of export was already made, by
manufacturing export goods out of input materials procured from the domestic market
or otherwise. They knew it well that it was not practicable and possible for them to
follow pre-import condition in respect of the said Advance Authorizatiors, as
e:<port already commenced and in the manufacture of the export goods, they
could not use the duty-free materials imported under the subject Advance
Authorization. It was also in therr knowledge that Pera 4.03 of the Foreign Trade Policy
(2O15-2O), demalds physical incorporation of duty free imported materia.ls in the
export goods, when such materia.ls are subjected to pre import condition. Yet they went

Pale I I of 5i

TabIe-7

03-0 1-20 t 8

8 6490077

9

< 4a,29,27O < a,69,269

TotaI



on to import such goods avarling full benefrt of exemption. This was a deliberate act
on the part of the Noticee.

3.8 It is also a fact on record that the Noticee did not inform the Customs -

Authorlty about the fact of not followlng such pre-lmport condition in respect of
the impugned Advance Authorizations, against which they were claimiog
exemption. In the regimc of self-assessment, it was their duty to claim such exemption
onlv if thev wcre entitied to the same. However, the Noticee did not hesitate to
suppress the fact of not following pre-import condition from the Customs Authority
and by taking advantage of the prevalent law of self-assessment in force, which was
introduced as a part of trade facrlitation, went on to avail the rnadmissible benefit of
such exemption.

3,9 From the discussions, it appears that the Noticee, despite being asked to submit
detarls of imports and corresponding exports with valid documents in support of such
import/ export, did not submit anything and left no stone unturned to thwart the
process of investigation. They made every attempt to withhold the information, so that
their actual liability could not be ascertained. They kept on delaying the process of
submission of documents before the investigating authority with the ma-la-fide intent of
evading Customs duty in the form of IGST. They deliberately refrained from appearing
before the rnvestigating authority and refused to give evidence. Such omission and/or
commission on the part of the Noticee are clearly indicative of their non-cooperative
attitude and their deliberate attempt to suppress the fact and records from the
investigation.

3.10 Thus, from the facts of the case and the statement recorded by the Authorized
Representative of the Notrcee rt appears that -

a In case of 08 (Eight) Authorization [Serial No. 1 to 8 of Table-l], they started
exporting finished goods even before the imports were commenced. Therefore,
such input matcrials despite being covered by the respective Advance
Authorization and absolutely necessary for the purpose of malufacture of the
export goods, have not been used for the specified purpose.

b. In case of 01 (One) Advalce Authonzation, only one input material required for
the purpose of manufacture of the finished goods, was imported prior to the
commencement of export while the other input was imported subsequent to
commencement of export contravening the condition of pre-import.

In addition to the r,rolations as above, in respect of 06 (Six) Advance
Authorizations [serial Number 1 to 5 & 9] the Noticee continued to lmport Duty-
free materials even after completion of export obligation period of the respective
Advance Authorization. Such input materials could not have gone into the
production of the goods to be exported for discharge of EO of the said Advance
Authorizations.

d. Considerable quantity of materials exported under the impugned Advance
Authorizations were manufactured out of input materials procured from the
domestic markel or otherwise;

Significant quantity of the duty-free imported materials was used to manufacture
goods, which were sold in the domestic market, i.e not used for manufacture of
export goods;

C

e

l. They could not comply with the pre-import condition imposed by virtue
Notification No.79 /2O77-Cus dated 73-70-2077, but still availed benefit
exemption of IGST, in uolation of the condition of the sard Noti{ication.

of
of
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(Copies of O9 Advance Authorizations are attached as RUD-I;
Copies of the first Bills of Entry in respect of O9 Advance Authorizations are
attached as RUD-2;
Coples ofthe frrst SB in respect of all AAs are annexed as RUD-3;
Coples of 11 Nos. Bills ofEntry are annexed as RUD-4)

LEGAL PROVISIONS

4. Followrng provisions of law, which are relevant, have been reproduced under for
ease of reference:

a) Para 4.O3 of the Foreisn Trade Polica (2O15-2O):-

An Aduance Authoisation is isszed to allow dutg free import of inputs, which are
phgsicollg incorporated in export product (making normal alloutance for uastage). ln
addition, fuel, oil, energg, catalysts Luhtch are consumed/ utilised to obtain export
product, mag also be allou.ted DGFT, bg means of Public Notice, mag exclude ang
product(s) from latruieuL of Aduance Authoisation.

b) Para 4,OS ofthe Foreian Trade Policu (2O 15-2O):-

4.05 Eligible Applicant / Export / Supply
(a) Aduance Authorisotion can be issued either to a manufacturer exporter or merchant
exporter tied to supporting manufacturer.
(b) Aduance Authorisation for pharmaceutical products manufactured through Non-
Infrtnging (NI) process (as indicated in paragraph 4.18 of Handbook of Procedures) shall
be bsued to manufacturer exporter onlg.
(c) Aduance Authoisation shall be issued for:

(i) Phgsical export (including export to SDZ);
(ii) Intermediate supply; and/ or
(iii) Supply of goods to the categones mentioned in paragraph 7.02 (b), (c), (e), (fl,

(g) and (h) of this FTP.
(iu) Supplg of 'stores' on board of foreign going uessel / aircrafi, subject to
condition that there is spectfic Standard Input Output Norms in respect of item
supplied.

c) ?qrq 4.7 3 Foreign Trade Policq (2O15-2O):-

4.13 Pre-import condition in certain cases-

(t) DGFT mag, bg Notifcation, impose pre-import andition for inputs under this
Chapter.

(iil Import items subject to pre-import condition are listed in Appendtx 4 J or will be as
indicated in Standard Input Output Nonns (SION).

(iii) Imporl of drugs from unregistered sources shalL haue pre-imporT condition.

d) Para 4.74 Foreiqn Trads Policu I 2 O I 5 - 2 0 r

4.14 Details of Duties exempted-
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g. The Noticee did not co-operate with the investigation, in as much as despite
being asked to furnish details of all the imports and exports corresponding to all
the Advance Authorizations issued to them, they fai-led to furnish documents in
respect of tJre subject Advalce Authorizations. This further indicates their intent
to suppress the materials facts hindering in completion of the investigation.



Imports under Aduance Authoisation are exempted from pogment of Basic Cusfoms
Dulg, Additional Customs Dutg, Education Cess, Anti-dumping Du.ty, Counteruailing Duty,
Safeguard lhtty, Transition Product Specific Safeguard Duty, u.thereuer applicable. Imporl
against supplie-s couered u.nder paraqraph 7.02 (c), (d) and (g) of FTP tuill not be exempted--
from pagment of applicable Anti-dumping Dutg, Counteruailing Dutg, Safeguard Dutg and
Transition Prod.uct Specific Safeguard Dutg, if any. HouLeuer, imports under Aduance
Authoisation for phgsical exports cLre also exempt from uhole of the integrated tax and
Compensation Cess leuiable under sub-section (7) ond sub-section (9) respectiuelg, of
section 3 of the Customs Taiff Act, 1975 (51 of 1975), os mctA be prouided in the
notif,cation issued bg Depatlment of Reuenue, and such imports sholl be subject to pre-
import condition. Impofts against Aduance Authoisations for physical exports are
exempted from Integrated Tax and Compensation Cess upto 31.O3.2018 onlg.

e) Para 9.2O Foreiqn Trade Policu (2O75-2O):-

"Export" is as defined ln F'l' (D&R) Act, 1992, as amended from time to time

J) Para 4.27 of Foreiqn Trad.e Policu:

Exporls/ Supplies in ctnticipation or subsequent to issue of an Authoisation.

(a) Expotls / supplies made from the date of EDI generoted file number for an Aduance
Authoisation, mag be accepted tou.tards discharge of EO. Shipping/ Supplg document(s)
should be endorsed uLith Fite Number or Authoisation Number to establish co relation of
exports / supplies tuith Authoisation issued. Export/ supplg document(s) should also
contain details of exempted mateials/ inputs consumed.

(b) If appticotion is approued, authoisation shall be issued based on input / output nonns
in force on the date of receipt of application bg Regional Authoritg. If in the interuening
peiod (i.e. from date of Jiling of opplication and date of issue of authorisation) the norms
get changed, the authoizcttion uill be issued in proportion to prouisional exports /
supplies alreadg madE titl ang amendment in norms is notified. For remaining exports,
Policg / Procedures in force on date ofissue of authoisation shall be applicable.

(c) The export of SCOMDT items shal\ not be permitted against an Authoisation until and
unless the requisite SCOMET Authoisation is obtained bg the applicant.

(d) Expons/ supplies made in anticipation of authoisation shall not be eligible for inputs
uit h pre -imp ort condition.

d Section 2(e) o.f the Foreign Trade (DR) Act, 1992t

(e) 'import" and 'export" means respectiuelg binging into, or taking out of, India ang
goods bg land, sea or air;

Notification No.33/2O15-2O2O Neut Delhi, Dated: 73 October,2O77

S.O. (E): In exercise of powers conferred bg Section 5 of FT (D&R) Act, 1992, read uith
paragraph 1.02 of the Foreign Trade Policg, 2015-2020, as amended from time to time,
the Central Gouentmenl herebg makes follouing amendments in. Foreign Trade Policy
2015 20. 1. Para 4.14 is ctmended to read as under: "4.74: Details of Duties exempted
Imports under Aduance Authorisation are exempted from payment of Basic Customs
Dutg, Additional Customs Dutg, Education Cess, Anti-dumping Duty, Counteruailing Dutg,
Safeguard Dutg, Transition Product Specific Safeguard Dtty, uthereuer applicable. Import
against supplies couered under paragraph 7.02 (c), (d) and (g) of FTP tuill not be exempted

from pagment of applicable Anti-dumping Duty, Counteruaiting Dutg, Safeguard Dutg and
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Transition Product Specifi.c Safeguard Dttg, if any. Howeuer, imports under Aductnce
Authorization for physicol exports are also exempt from uLhole of the integrated tox and
Compensation Cess leuiable under sub-section (7) and sub-section (9) respectiuelg, of
section 3 of the Customs Tariff Act, 1975 (51 of 1975), as maA be prouided in the
notifcation issued by Department of Reuenue, and such imports shall be subject to pre-
import condition."

i) NOTIFICATION NO. 3I IRE.2O13)/ 2Oo9-2o14dated, 7't Ausust, 2013

In exercise of pouters conferred bg Section 5 of the Foreign Trade
(Deuelopment & Reg ation) Act, 1992 (No.22 of 1992) read utith poragraph 1.2 of
the Foreign Trade Policg, 2OO9-2O14, the Centrql Gouernment herebg notifies the
foltowing amendments in the Foreign Trade Policg Ffq 2OO9-2O14.

2. Afi.er para 4.1.14 of FTP a new para 4.1.15 is inserted.
"4.1. 1 5 Whereuer SION permits use of either (a) a geneic input or (b) aLternotiue
inputs, unless the name of the specific input(s) [tuhich has (haue) been used in
manufacturing the export productl gets indicated / endorsed in the releuant shipping
bill and these inputs, so endorsed, motch the desciption in the releuant bill of entry,
the concerned Authoisation uill not be redeemed. In other uords, the
name/ desciption of the input used (or to be used) in the AutLtoisation must match
exactlA the name/ desciption endorsed in the shipping bill. At the time of disclwrge
of export obligation (EODC) or at the time of redemption, RA shalt allout onlg those
inputs tuhich haue been specificallA indicoted in the shipping bill."

3. Para 4.2.3 of FTP is being amended bg adding tlrc phrase "4.1.14 and 4.1.15"
in place of "and 4.1.14". The amended para would be as under:
"Prouisions of paragrapts 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1-15 of FTP shall be
applica.ble for DFIA holder."

4. Dffect of this Notificq.tion: Inputs dctuallA used in manufctcture of the export
product should onlg be imported under the autloisation. Similarly inputs actually
imported. must be used in the export product. 'fhis has to be eslablished in respect of
euery Aduance Authoisation / DFIA.

i) Policu Circular No.O3 IRE-2O73)/2OO9-2O14 Dated 2nd Auqust, 2073

Subject: Withdrautal of Policg Circular No.3O dtfied 10.10.2005 on Importabilitg of
Alternatiue inputs allouted as per SION.

Notification No.31 hq.s been issued on 1st Auqust, 2013 which stipulates "inputs
actuallg used in manufacture of the export product should only be imported under the
authoisation. Similarlg inputs actuallg imporled must be used tn the export product."
Accordingly, the earlier PoLicg Circular No.3O dated 10.10.2005 becomes infructuous
and hence stands uithdranun.

2. 'l'ltis is to reiterate that dutg free import of inputs under Dutg Dxemption/ Remission
Schemes under Chapter-4 of Fll'P shall be guided bg lhe Notification No. 31 issued on
1.8.2013. Hence ang claification or notifi.cation or communiccttion issued bg this
Directorate on this matter uhich may be repugnqnt to this Nottfcation sholl be
deemed to haue been superseded to tLLe ertenl of such repugnoncA.

Notificatio n No. 18/2 O75 - Customs, Dated: O1-O4-2O15-

G.S.R. 254 (E).- In exercise of the powers confened by sub-seclion ()) of section 25 of the
Cusfoms Act, 1962 (52 of 1962), the Central Government, being satisfi.ed that it is
necessary in the public interest so to do, herebg exempts matei.tls imported into India
agoinst a ualid Aduance Authoisation issued bg the Regional Authoity in terms

k)
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of paragraph 4.03 of tlrc Foreign Trade Policy (hereinafier refetred to as the said
authoisation) from the u..thole of the duty of anstoms leuiable thereon u.thicl'L is speafi,ed in
the First ScheduLe to the Customs Tariff Act, 1975 (51 of 1975) and from the uhole of th,
additional duty, safeguard dutg, transitional product specifi.c safeguard dutg and anti-
dumping dutg leuiable thereon, respectiueLg, under sedion s 3, 8P, 8C and 9A of the said
Customs Tariff Act, subject to the follouing conditions, namelg :-

(L) that the said authorisation is produced before the proper officer of a;stoms at the
time of clearance for debit;

(ir) that the said aulhoisalion bears,

(a) the name and address of the importer and the supporting manufacfitrer in cases
uhere the authortsation has been issued to a merchant exporter; and

(b) the shipping bilt number(s) and dote(s) and description, quantitg and ualue of exports
of the resultant producl in cases uhere import takes place afier fulfillment of export
obligatton; or

(c) the desciption and olher specifications u.there applicable of the imporled materials and
the desciption, quantitA and ualue of exports of the resultant product in co-ses u.there

import tokes place before luLJillment of export obligation;

(iiil that the mateials imported correspond to the desciption and other specifications
uhere applicable mentioned in the authoisation and are in terrns of para4.12 of the
Foreiqn Trade Policy and the ualue and quantitg thereof are tuithin the timits specifi.ed in
the said authoisation:

(iu) that in respect of imports mode before the discharge of export obligation in fuLl,
the importer at the time of clearance of the imported mateials executes a bond uLitlt such
suretA or seatntg and in such form and for such sum os mag be specified bg the Deputg
Commissioner of Cuslonts or A.ssi-stanf Commissioner of Customs, os the case mag be,

binding himseLf to pa.A on demand an amount eqtal to the dutg leuiabLe, but for the
exemption contained herein, on the imported materials in respect of u-.thich the conditions
specif.ed in this notifi.cation are not complied uith, together u.tith interest at the tate of
fifieen percent per annum from the date of clearance ofthe said mateials;

(u) that in respect of imports made ofier the discharge of export obligation in fult, if
facilitg under ntle 1 I (rebate of dutg paid on mateials used in the manufacture of
resultant product) or sub-rule (2) of rute 19 of the Central Excise Rules, 2OO2 or of
CENVAT Credit under CDNVAT Credit Rules, 2004 ha.s been auailed, then the importer
shall, at tlrc time of clearance of the imported materials furnish a bond to the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, o-s the cose mag be,

binding himse$ to use the imported mateials in his factory or in the factory of his
supporting manufacturer for the manufacture of dutiable goods and to submit a
cerlifi.cate, from tlrc juisdictional Central Excise officer or from a specirted chartered
occountant tuithin stx monttls from the date of clearance of the said mateials, that the
imported mateials haue been so used:

Prouided that if the importer pags addihonal duty of atstoms leuiable on the imported
mateials but for the exemption contained herein, then tle imported mdteials maA be
cleared without furnishing a bond specifed in this condition and the additional duty of
customs so paid shall be etigible for auailing CENVAT Credit under the CENVAT Credit
Rules, 2OO4;

("i) that in respect of imports made afier the discharge of export obligation in full, and
if facilitg under rule 18 (rebate of dutg paid on mateials used in the manufacture of
resultant product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2OO2 or of
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CENVAT credit under CENVAT Credit Rules, 2004 has not been cLuailed and the importer

furnishes proof to this effect to the satisfaction of the Deputg Commissioner of Customs or
tLrc Assistant Commissioner of Customs as the case mag be, then the imported materials
mag be cleared without fumishing o bond speciJied in condition (u);

(uiil that the imports and exports are undertaken through the seaports, airports or
through the inland contcLiner depots or through the land customs stations qs mentioned in
the Table 2 annexed to the Nottfi.cation No.16/ 2Ol5- Customs dated 01.04.2015 or a
Special Economic Zone notified under section 4 of the Speciol Economic Zones Ac| 2OO5

(28 of 2005):
Prouided that the Commissioner of Customs mag, bA special order or a public notice and
subject to such conditions as moA be specified bg him, permit import and export through
any other seo-port, airport, inland container depot or through a land customs station
tuithin hi s jui s di ction ;

Prouided that an Aduance Intermediate authoisation holder shall discharge export
obligation by supptying the resultant products to exporter in terms of paragraph a.05 (c)

(ii) of the Foreign Trade Policg;

(ix) that the importer produces euidence of discharge of export obligation to the
satisfaction of the Deputg Commissioner of Customs or Assistant Commissioner of
Customs, a-s the case may be, u-tithin o peiod of sirty days of the expiry of peiod
allou-rcd for fulfillment of export obligation, or u-tithin such extended period as the said
Deputg Commissioner of Customs or Asslstanl Commissioner of Customs, cts the case
mag be, mag allou4

(x) that the said authoisation shall not be transfened and the said mateials shall
not be transferred or sold;

Prouided that the said mateials may be transJbrred to a job uorker J'or processing subject
to complging tuith the conditions specified in the releuant CentraL Excise notiJications
permitting transfer of mateials for job tuork;

Prouided further thot, no such transfer for purposes of job tuork shall be effected to tLrc

units locoted in areas eligible for area based exemptions from the leug of excise dutg in
terms of notification Nos. 32/ 1999-Central Excise dated 08.07.1999, 33/ 1999 Central
Excise dated 08.07.1999, 39/2001- Central Excise dated 31.07.2001, 56/2002- Central
Excise dated 14.11.2002, 57/2002- Central Excise dated 14.11.2002, 49/2003- Central
Excise dated 10.06.2003, 50/2003- Central Exctse dated 10.06.2003, 56/2003- Central
Excise dated 25.06.2003, 71/O3 Central Excise dated 09.09.2003, 8/2O04- Central
Excise dated 21.01.2004 and 20/2OO7- Central Excise dc ed 25.04.2007;

(xt) that in relation to the said authoisation issued to a merchant exporter, ang bond
reqtired to be executed bg the importer in tertns oJ this notif,cation shatl be executed
jointlg bg the merchant exporter and the supporting manufocturer binding themselues
jointly and seuerallg to complg uith the condilions speciJied in this notification.

Notification No,- 79/2O77 - Customs, Dated.: 73-1O-2O 17-

Central Gouernment, on being satisfi,ed that it is necessary in the public interest so to do,
made the follou-ting further omendments in each of tlrc notifications of the Gouernment of
Indio in the Ministry of Finance (Departmeftt ol' Reuenue), speciJied in column (2) of the

t)
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(uiii) that the export obligation as specifted in the said authoisotion (both in ualue and
qtantitg tenns) is discharged tuithin the peiod specif.ed in the soid outhoisation or
u-ithin such ertended penod a.s may be grclnted bg the Regional Authorttg bg erporting
resultant products, manufactured in India uhich are specilied in the satd authorisation:



(1) (s)(2)

Table belouL, in the manner o,s specifed in the coresponding entry in column (3) of the
said Table:-

-: Table:-
S Notification Amendments
No I number ond

date

I 16/ 201s-
Customs, dated
the 1 st April,
2015 luide
number G.S.R.

252(E), dated
the 1 st Apil,
201s|

18/ 2015-
Customs, dated
the 1 st Aprit,
2015 [uide
number G.S.R.

254 (E), dated
the 1 st April,
201s|

In the said notifcation,- (a) in the opening
paragraph" afier clause (ii), the fotlotuing shall be
inserted, namelg:- " (iii) the tuhoLe of integrated tox
and the goods and seruices tax compensation cess
leuiable thereon under sub-section (7) and sub-
section (9) of section 3 of the said Customs Tariff
Act: Prouided that the exemption from integrated tax
and the goods and seruices tox compensation cess
sh.all be auailable up to the 31st March. 2018."; (b)

in tlrc Dxplanation C (II), for the uords "Hou.teuer,

the follotuing categoies of supplies, shall also be
counted touards fulfi.lment of export obligation:", the
tuords "Hotueuer, in authoisations u,there exemption

from integrated tax and goods and sen-tice tox
compensation ce.ss is not auailed, the follouing
categoies of supplies, shall also be counted
touards fulfilment of export obligation:" shall be
substituted.
In the said nottfi.cation, tn the opening paragraph,-
(a) for the uords, brackets, figures and letters "from
the u.thole of the additional dutg leuiable thereon
under sub- 2 sections (1), (3) and (5) of section 3,

safeguard duty leuiable thereon under section 88
and antt-dumping dutg leuiable thereon under
section 9A", the utords, brackets, figures and letters
"from the uhole of the additional duty leuiable
thereon under sub-sections (1), (3) and (5) of section
3, integrated tax leuiable thereon under sub section
(7) of section 3, goods and seruices tax
compen sation cess leuiable thereon under sub-
section (9) of section 3, safeguard dutg leuiable
thereon under section 88, counteruailing dutg
leuiable thereon under section 9 and anti-dumping
dutg leuiable thereon under section 9A" shall be
substituted;

(b) in condition (uiti), afi,er the prouiso, the foLlouing
prouiso shall be inserted, namelg:-

"Prouided further that notu-tithstanding angthing
contained hereinaboue for the said authoiscttions
u.there the exemption from integrated tax and tl'te
goods and seruices tox compensation cess leuiable
thereon under sub-section (7) and sub-sechon (9) o;f
section 3 oJ the so,ld Custorns TarilJ Act, has
been auailed, the export obligation shall be

JulJilled bg phgsical exports onlg;";

(c) afi.er condition @), the follouing conditions shall
be inserted, namely :-

2

Page 18 of 54

tt



"(rii) thot the exemption from integrated tox und the
goods and sen-.tices ta-y compensation cess leuiable
thereon under sub-section (7) and sub section (9) of
section 3 oJ the said Cn stom-s Tariff Act shrrll be
subject to pre-impor-t conditlon;

(xiii) that the exemptton from integroted tctx und the
goods and seruices tcLy compensatron cess leuiable
thereon under sub-section (7) and sub-section (9) of
section 3 oJ the soid Custorns TarilJ Act shall
be a oailable up to the 31st March, 2078.'.

m) Section 17 (1) af the Custom.s Act, 1962 reads as:-

(2) The proper officer mag ueifg the enties made under section 46 or section 5O

and the sefcssessment of goods referred to tn sub-seclion (1) and for this purpose,
examine or test anA imported goods or exporl goods or such parl tlereof as maA be
necessary.

Prouided that the seledion of cases for ueiJication shaLl pimailg be on the basis of
rbk eualuqtion through appropnate selection citeia.

(3) For the purposes of ueification under sub-section (2), the proper officer mag
require the importer, exporter or ang otler person to produce ang docLtment or
information, whereby the duty leuiable on the imported goods or export goods, as
the case may be, can be a.scertained and thereupon, the importer, exporter or such
other person shall produce such doatment or fum.ish such infonnation.

(4) Where it is found on ueif.cation, examination or testing of the goods or
otheru.tise that the sef assessment is nol done corectlg, the proper officer may,
tuithout prejudice to ang other action rahich may be taken under this Act, re-assess
the dutg leuiable on such goods.

(5) Where any re-assessment done under sub-seclion (4) is contrary to the seLf-
assessmenf done bg the importer or exporler and in cases other than thos<: tuhere
the importer or exporter, as the case mag be, conf.rms his acceptance of the said re-
ossessment in uiting, the proper officer shall poss a speaking order on the re-
assessment, tuithtn fifieen days from the date of re-assessment of the bill of entry
or tLe shipping bill, as the case mag be.

Explanation. - For the remoual of doubts, il is hereby declctred that in cases where
an importer ho.s entered ang imported goods under section 46 or an exporter has
entered. ang export goods under section 5O before the date on uthich the Finance
BiU, 2O1 1 receiues the assent of the President, such imported goods or export goods
shall continue to be gouerned by the prouisions of section 17 as it stood
immediately before the date on which such assent is receiued.

Section 46 14 of the Customs Act, 7962 read,s as:-

"The importer u.thile presenting o Bill of Entry, shall make and subscibe to a
declaration as to the truth of the contents of such bill of entry and sluLl, in support
of such declaration, produce to the proper oJfi.cer tLrc tnuoice, if ang, relating to the
imported 7oods....... "

n)
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ISECTION 77. Assessment of duty. - (1) An importer enteing ang imported goods
under section 46, or an exporter enteing dnA export goods under section 50, shall,
saue a,s other-uise prouided in section 85, sefassess the dutg, if any, leuiable on
such goods.



o) Section 111 (o) o.f the Customs Act, 1962 -

" 1 1 1 . Conf.scation of improperlg imported goods, etc. --

The foltowing goods brought from a place outside India shall be liable to
confiscation:
(o) ong goods exempted, subject to ang condition, from dutg or ang prohibition in
respect of the import thereof under this Act or ang other lau for the time being in

force, in respect of uthtch the condition is not obserued unless the non-obseruance
of the condition utas sanctioned by the proper offi.cer;"

p) Further section 112 of the C}.tstorns Act, 7962 provid.es for penal action
and inter-alia stipulates:-

Ang person shall be liable to penaltg for improper importation of goods,-
(a) uLlto, in relation to ang goods, does or omits to do any oct which act or
omi.ssion ulould render such goods liable to confiscation under section 1 7 1, or abets
the doing or omission of such an act, ................

s) o 7144 o the Customs Act rouides that:-

Where the dutg has not been leuied or hns been short-leuied or the interest hns not
been charged or paid or has been pari paid or the dutg or interest has been
erroneouslg refunded bg rea.son of collusion or anA uilful mis-statement or
suppression of facts, the person uLho is liable to paA the dutg or interest, os the
co,se mag be, as determined under sub-secfion (8) of section 28 shall also be liabLe

to pag a penaltg equal to the duty or interest so d.etennined.

r) Section 124 o.f the Czstor/rs Act, 7962 iryTq alicltipqlgtesL

No order confiscoting ang goods or tmposing ang penalty on anA person shall be

made under this Chapter unless the outner of the goods or such person

(b) is giuen an opportunitA of making a representation in witing u-tithin such
reasonable time as mag be speciJied tn the notice against the grounds of
confiscation or imposition of penaltg mentioned therein; and

(c) is giuen a reasonable opportunitA of being heard in the matter :

DISCUSSION OF PROVISIONS OF LAIV

D- 1 Imposition of two conditions for availing the IGST exemption in terms of
Notification No. 79 l2OL7-Cus dated 13-1O-2O17:-

5, Whereas Advance Authorizations are issued by the Directorate Genera-1 of
Foreign Trade (DGFT) to importers for import of various raw materials without payment
of Customs Duty arrd the sa-rd export promotional scheme is governed by Chapter 4 of
the Foreign Trade Policy (2OI5-2O), applicable for the subject case and corresponding
Chapter 4 of the Ha-nd Book of Procedures 12015-201. Prior to GST regime, in terms of
the provisions of Para 4.14 ol the prevailing Foreign Trade Policy (2015-20), the
importer was allowed to enjoy benefit of exemption in respect of Basrc Customs Duty as

well as Additional Customs Duties, Anti-dumping duty and Safeguard Duty, while
importing such input materials under Advance Authorizations.
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(a) is giuen a notice in u.titing with tle pior approual of the olficer of customs
not belou.t tLrc rank of an Assistant Commissioner of Customs, informing him of the
grounds on uhich it is proposed to confiscate the goods or to impose a penaltg;



5.1 With the introduction of GST w.e.f. 01..Ol.2Ol7, Additional Customs Duties (CVD

& SAD) were subsumed into the newly introduced Integrated Goods arid Service Tax
(IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST was
made payable instead of such Additional Duties of Customs. Accordingly, Noti|rcatron
No.26/2077-Customs dated 29.6.2O 17, was issued to grve effect to the changes
introducedintheGSTregimeinrespectofimportsunderAdvan ceAuthorization. It was
a conscious decision to impose IGST at the time of import, however, at the same
time, importers were allowed to either take credit of such IGST for payments of
Duty during supply to DTA, or to take refund of such IGST amount within a
specified period. The corresponding changes in the Policy were brought through
Trade Notice No.11/2018 dated 30.06.2017. It is pertinent to note here that
while in pre-GST regime, blanket exemption was allowed in respect of ail Duties
leviable when goods were being imported under Advance Authorizations,
contrary to that, in post-GST regime, for imports under Advance Authorization,
the importers were required to pay such I(}ST ar the time of imports and then
they could get the credit of the same.

5.2 However, the Government of India decrded to exempt irnports under Advance
Authorizations from pa5rment of IGST, by introduction of the Customs Notification No.

79l2OI7 dated 13-10-2017. Such exemption from the palrrn ent of IGST was made
conditional. The said Notificatron No.79 l2Ol7 dated 13.10.20 17, was issued ',vrth the
intent of incorporating certain changes/ amendment in the principal Customs
Notifications, which were issued for extending beneht of exemption to the goods when
imported under Advance Authorizations. The said Notifrcation stated that the Central
Government, on being satisfred that it is necessarJ/ in the public interest so to do, made
the further amendments in each of the notrfications of the Government of India in the
Ministry of Finance (Department of Revenue), specified in column (2) of the Tablc below,
in the manner as specilied in the corresponding entry in column (3) of the sard Table.
Only the relevant portion pertaining to the Customs Notification No.18/2015 dated 0I-
O4-2O15 is reproduced in Para 4[) above, which may be referred to.

5.3 Therefore, by issuing the subject Notificatron No.79 /2017 -Cus dated 13.I0.20I7,
the Government of India amended Notification No.18/201S-Cus dated 01.04.20 15, and
extended exemption from the pa]rynent of IGST at the time of import of input materials
under Advance Authorizations. But such exemption was conditional and one of the
condition was that such exemption can only be extended so long as exports made
under t.I.e Advance Authorization are physical exports in nature and the other being the
condition that to avail such benefit one has to follo*,the pre-import condition.

5.4 The Director Genera-l of Foreign Trade, issued Notihcation No. 33/2015-20 dated
13.10.2077 , which amended the proresion of Para 4.14 ot the Foreign Tradc Policy
(2O).5-2O), to lncorporate the exemption from IGST, subject to compliance of the
pre-import and physlcal export conditions. It is pertinent to mcntion, that the
principal Customs Notificatron No.18/2015-Cuswas amended by the Notihcation No.

79 /2017 -Ctts dated 13.10.2017, in tandem with the changed Policy by integratrng the
same provisions for proper implementation of the provisions of the Foreign Trade Pohcy
(2Ots-2o]'.

5.5 Therefore, conscious legislative intent is appzlrent by the changes made in the
Foreign Trade Policy (20 15-20) and corresponding chzrnges in the relevalt Customs
Notifications that to avail the benefit of exemption in respect of Integrated Goods and
Service Tax (IGST) one would be required to comply wrth the following two condiLions: -

A11 exports under the Advance Authorization should be physical cxports,
therefore, barring any deemed export from being considered towards
discharge of export obligation;

i)
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Pre-import condition has to be fo1lowed, which requires materials to be
imported first and then be used for manufacture of the finished goods,
which could in turn be exported for discharge of EO;

D-2 Physical Export condition in relation to the Foreign Trade Policy
l20l5-20l and the Notification No.79l2OL7-Cus dated L3-LO-2O17, and whether it
was followed by the Noticee

6.1 Whereas the concept of physical export is derived from Para 4.05(c) and Para
9.2O of the Foreign Trade Policy (2O15-2O) read with section 2(e) of the Foreign Trade
(DR) Act, 1992. Para 9.2O of the Policy refers to section 2(e) of the Foreign Trade (DR)

Act, 1992, which defines 'Export' as foliows:

(e)"import" and 'exporl" means respectiuelg binging into, or taking out of, India ang
goods bg land., sea or air;

Therefore, primarily, export involves taking out goods out of India, however, in Chapter
4 of the Policy, Para 4.05 defines premises under which Advance Authorizations could
be issued and states that -

(c) Aduance Authorization shaLl be issued for:

(i) Physical export (including export to SEZ);
(ii) Intermediate supplg; and/ or
(iii) Supply of goods to the categoies mentioned in paragraph 7.O2 (b), (c),

@, A, b) and (h) of this FrP.
(iu) Supplu of 'stores' on board of foreign going uessel / aircrafi, subject to

condition that tlLere is specific Standard Input Aiput Norms in respect of
item supplied.

6.2 Thereforc. the definition has been further extended in specihc terms under
Chapter 4 of the Policy and the supplies made to SDZ, despite not being an event in
whrch goods are being taken out of India, are considered as Physical Exports. However,
other three categories defined under (c) (ii), (iii) & (iv) do not qualify as physical exports.
Supplies of intermediate goods are covered by Letter of Invalidatton, whereas, supplies
covered under Chapter 7 of the Policy are considered as Deemed Exports. None of
these supplies are eligible for being considered as physical exports, Therefore, any
category of supply, be it under letter of Invalidation and/or to EOU and/or under
Intcrnational Competrtive Bidding (ICB) and/or to Mega Power Projects, other than
actual exports to other country and supply to SEZ, cannot be considered as Physical
Exports for the purpose of Chaptcr 4 of the Foreign Trade Policy (20 15-20).

6.3 This implies that to avail the benefit of exemption as extended through
amendment ol Pata 4.14 of the Policy by virtue of the DGFT Notrfrcation No. 33/2015-
20 dated 73-lO-2O77, one has to ensure that the entire exports made under al
Advalce Authorization towards discharge of EO are physical exports. In case the entire
exports made, do not fall in thc category of physical exports, the Advance Authorization
automatically sets disqualified for the purpose of exemption.

D-3 Pre-import condition in relation to the Foreign Trade Policy (2O15-
2O) and the Notification No. 7912O77-Cas dated 13-1O-2O17; Determination of
whether the goods imported under the impugned Advance Authorization comply
with the pre-import condition, and whether it was followed by the Noticee
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7 ,L Whereas pre-import condition has been part of the Policy for long. In terms of
Para 4. 13 of the Policy, there are certain goods for which pre-import condition was
made applicable through issuance of DGFT Notifrcation way before the notification
dated 13- 10-20 77 ciarr,e rnto being.



7.3 Advance Authorization are issued for import of duty-free materials first, which
would be used for the purpose of manufacture of export goods, which would be
exported out of India or be supplied under deemed export, if allor,r,ed by the Policy or
the Customs Notifrcation. Ttre very narne Adveince Authori.zation was coined with prefix
'Advance', which illustrates and indicates the basic purpose as a.foresaid. Spirit of the
scheme is furtl:er understood, from the bare fact that while time allowed for import is
12 months (conditionally extendable by another six months) from the date of rssue of
the Authorization, ald time a-11owed for export is 18 months (conditionally extendable
by 6 months twice) from the date of issue of thc Authorization. The reason for the same
was the practica-l fact that conversion of input materizrls into frnished goods rcady for
export, takes considerable Lime depending upon the process of mzmufacture,

7.4 DGFT Notifrcation No.31/2013 (RE-2013) dated 01-08-2013 was issued to
incorporate a new Para No.4.1.15 in the Foreign Trade Policy. The said Para is an
extension of the Para 4.1.3[Para 4.03 of the Policy (2015 200] zrnd stipulated further
condition which clarihed the ambit of the a-foresard Para 4. 1.3 to the effect that the
inputs actually imported must be used in the export product.

7.5 Circular No. 3/20 13 (RE-2013) dated 02-08-2013 was also issued by the
Ministry of Commerce in line with the a-foresaid notification. The Circular reiterates that
duty free import of inputs under Duty Exemption/Remission Schemes under Chapter-4
of FTP shall be guided by the Notifrcation No. 3 I issued on 1.8.2013.

7.6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force at
the time of issualce of the authorizations, and thc aloresaid Notification a.long \v1th the
Circular as mentioned above, makes it obvious, that benefit of exemption from
payment of Customs Duty is extended to the input materials subject to strict
condltlon, that such materials would be exclusively used in the ma[ufacture of
export goods which would be ultimately exported. Therefore, the importer does not
have the liberty to utitze such duty-free materials oLherwise, nor do they have lieedom
to export goods manufactured out of something, which was not actua-lly imported.

7.7 Therefore, such Authorizatrons principally do have the pre-import condition in-
built, which is required to be fol1owed, barring where otherwise use has been a-l.lowed rn
terms of Para 4.27 of the Foreign Trade Policy (2015-20) [erstwhile Pata 4.12 of the
Policy (2009- 14)]. Pa-ra 4.27 of the Hand Book of Procedures for the rele'r,anr period
allows exports/ supplies in anticipation of a.n Au thorization. This pror.ision has been
made as an exception to meet the requirement in case of exigencies. However, the
importers/ exporters have been availing the beneht oI the said provi.sion wthout
exception and the export goods are made out of domestically or otherwise procured
materials and the duty-free imported goods are used for purposes other thart the
manufacture of the export goods. However, Para 4.27 ldl has barred such benelit of
e:qrort in aaticipation of Authorization for the inputs with pre-import condition.

7.4 Specific provision under the sard Para 4.27 (d) was made, which states that -
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7.2 The definition of pre-import d:rectly flows from Para 4.03 of the Foreign Trade
Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2009-14)]. It demands that
Advance Authorizatlous are issued for import of irputs, which are physically
lucorporated in the er.port goods allowing legitimate wastage.This Para
specifrcally demands for such physical incorporation of imported materlals in the
export goods. And the same is only possible, when imports are made prior to
e)sport. Therefore, such Authorizations prlncipally do have the pre-lmport
conditlon in-built, which is required to be followed, barring where otherwise use has
been a-llowed in terms of Para 4.27 of t}:e Foreign Trade Policy (2015-20)[erstwhile Para
4.12 ol the Policy (2009-14)1.



(d) Exports/supplies made in anticipation oJ authorization shall not be
eligible for inputs tDith pre-import condition.

Therefore, whenevcr pre-import condition is applicable in respect of the goods to -
be imported, the Advalce Authorization holder does not have any liberty to export in
anticipatron of Authorization. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by virtue of
the sard provision ol Para 4.27 (dl.

7,9 The pre-import conditron requires the imported matcnals to be used for the
manufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, ald the same is only possible u'hen the export happens
subsequent to the commencement of imports after allowrng reasonable time to
manufacture hnished goods out of the same. Therefore, when the law demands pre-
import conditron on the input matcrials to be imported, goods ca-nnot be exported in
anticipatron of Advance Authorization. Provisions of Para 4.27lal & (b), i.e export in
anticipation of Authorization and the pre-lmport condition on the input materials
are mutually exclusive and cannot go hand ln hand.

8.1 \\4rercas it appc:rrs that Advance Authorization Scheme rs not just another
scheme, wherc one is allora,ed to import goods duty free, for u'hich the sole Liability of
the beneficiary is to complete export obligation only by exporting goods mentioned i.n

the Authorizatior-r. It is not a scheme that gives carte blanche to the importer, so
far as utilization of imported materials is concerned. Rather, barring a few
exceptions covered by the Policy and the Notification, it requires such duty-free
imported materials to bc used specifrcally for the purpose of manufacture of
export goods. As discussed above, the scheme requires physical incorporation of the
imported materials in the export goods after allowing normal wastage. Export goods are
required to be manufacturcd out of the very materials which have been imported duty
frec. The law does not pcrmit replcnishment. The High Court of Allahabad in the case of
Dharampur Sugar Mill reported in 2O75 (321) ELT O565 lAII.i has observed that:-

"From the record.s use Jind thdt the lmport authorizatlon requlres the
phgslcal incorporatlon oJ the imported lnput in export product afier
allowing normal wd:stcrge, reference clause 4.7.3. In the instant case, the
assessee has hopelesslg lailed to establish the pltgsical incorporation of the
imported input in the exporled sugar. The Assessing AuthoitA dnd the Tibunal
appeors to be correct in recording a finding that the appellant has uiolated the
prouisions of Customs Ac| in exporting sugar uithout there being ang 'Export
Release Order' in the facts ofthis case."

4,2 The Honble Supremc Court in the case of Pennar Industries reported in TIOL
2015-(162)-SC-CUS has held that :-

"lt tuould mean that not only the ranu mateial imported (in respect of wltich
exemption from dutll is sought) is to be utilized in the manner mentioned, namelg,

for manufacture of speciJied products bg the importer/ assessee: itself, this uery
mateial has to be utili-zed in discharge of export obligation. It, thus, becomes
abundantlg clear that o.s per this Notification, in ord.er to auail the
exemptlon f"om import dutg, it is necessary to make export. oJ the product
manuJactured. Jrom that aery rau mdterial uhich is imported. This
condition is admittedlu nol fulJitled by the assessee as there is no expoft of the
goods from the ratu maleial so utilized. Instead, export is of the product
manufactured from otler matena| tlTat too tltrough third partg. Tlterefore, in stict
sense, tlte mandate of tlrc said Notification has not been fulfilted bg the assessee."

8.3 The High Court of Madras (Madurai Bench) in the case of M/s Vedalta Ltd on
the issue under consideration held that:-
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"pre-import simply means import of raw materials before export of the
Ilnished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

8.4 Conditions No. (v) & (vi) of the Notification No.18/2O15-Cus dated O1-O4-
2015, prescribe the modalities to be followed for import of duty-free goods under
Advance Authorization, in cases, where exf:ort obligation is discharged rn full, before
the commencement of imports. This is to ensure that the irnporter does not enjoy the
benefit of duty exemplion on raw materials twice for the same export. It rs but natural
that in such a situation the importer would have used domestically procured materials
for tJre purpose of manufacture of goods that have been exported ernd on which required
duties would have been paid and credit of the s:rme rvould also havc been availecl by the
importer. The irnporter has in this kind of situation, two options in terms of the above
notification:

8.4.1 The first option is elucidated in condiLion No. (v) of tJ e notification, which is as
under-

"(u) that in respect of imports made aj-er the discharge of export obligation m

futl, if facilitg under rule 18 (rebate of dutg paid on mateials used in the
manufacture of resultant product) or sub-rule (2) of rule 19 of the Central Excise
Rules, 2O02 or of CENVAT Credit under CENVAT Credit Rules, 2O04 hcts been
auailed, then the importer sholl, at the time oJ' clearance of the lmported mateials
fumish a bond to the Delrutg Commissioner of Customs or Assistant Commissioner
of Customs, as the case mag be, binding himself, to use the imported materidls in
his factory or in the factory of his supporting manufacturer for the manufacture of
dutiable goods and to submit a certif.cate, from the juisdictional Central Excise
officer or from a specified chqrtered accountant utithin stx montlrc from the date of
clearance of the said mateials, that the imported mateials haue been so used;

Prouided that if the importer pags odditionol dutg of customs leuiable on the
imported mateials but for the exemption contained herein, then the imported
mateials mag be cleared u-tithout furnishing a bond speciJied in this condttion qnd
the additional duty of customs so poid shall be eligible for auailing CENVAT Credit
under the CENVAT Credit Rules, 2OO4;"

8.4.2 The second option is similarly elaborated in condition no. (vi) of the notification,
as under-

"(ui) that in resped of imporls made cLJler the discharge of expotl obLigation in
full, and if facility under ruLe 18 (rebate of dutg paid on matertals used in the
manufacture of resultant product) or sub-rule (2) of rule 19 of the Central Excise
Rules, 2OO2 or of CENVAT credit under CENVAT Credit Rules, 2OO4 has not been
auoiled and the importer furnishes proof to this effect to the satisfaction of the
Deputg Commissioner of Customs or the Assistant Commissioner of Customs as the
case maA be, then the imported mateials may be cleared u.tithout fumishing a bond
specified in condition (u);"

8.5 The purpose of the above conditi.ons in the erstwhile Notihcation is to ensure
that if domestically procured inputs have been used for malufacture of the exported
goods and the inputs ere imported duty-free afier thc exports, thcn the benefit of "zero-
rating" of exports is not availed by the exporter 1wicc,
8.6 Thus, insertion of such conditi.ons rn the Notificatron is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
compliance of these two conditions is not easy, on the other hard, such conditions are
l'ulnerable to be mis-used and have the inherent dalger to pave way for tent-seeking'.
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Therefore, to plug the loop-hole, and to facilitate & streamline the implementation
of the export incentive scheme, in the post-GST scenario the concept of "Pre-
Import" and "Physical Export" was introduced in the subject Notification. This ir_
also in keeping with thc philosophy of GST legislation to remove as many conditional
exemplions as possible and instead provide for zero-rating of exports through the
option of taking credrt of the IGST duties pard on the imported inputs, at the time of
processing of the said inputs.

A.7 It is the duty of an importcr sceking benefits of exemption extended by Customs
Notifications issued b.'- the Government of India/ Ministry of Finance, to comply with
the conditions rmposed in the notihcatron, which determines, whether or not one
becomes eligible for thc cxemption. Exemption from pa5rment of duty is not a matter
of right, if the same comes with conditions whlch are required to be complied
with. It is a pre-requisite that only if such conditions are followed, that one
becomes eligible for such benefit. As discussed above, such conditions have been
brought in with the objective of facilitating zero-rating of exports with minimal
compliance and maximum facilitation,

9.1 IGST benefit is avaiiable against Advance Authorizations subject to observalce of
pre-import condition in terms of thc condition of the Para 4.14 of the Foreigrr Trade
Policy (2015-20) & also the conditions of the newly inserted condiLion (xii) of Customs
Notificatron No. 18/2015 dated 01-04-2015 as added by Notification No. 79/2017-Cus
dated 13-10-2017. Such pre-import condition requires goods to be imported prior to
commencement of exports to ensure malufacturing of finished goods made out of the
duty-free inputs so imported. These finished goods are then to be exported under the
very Advance Authorization towards discharge of export obligation. As per the
provisions of Para 4.03 of the Foreign Trade Policy (2O15-2O), physical incorporation of
the imported materials in the export goods is obligatory, and the same is feasible only
whcn the imports precedes export.

9.2 The following tests enables one to determine whether the pre-import condition in
respect of the duty-free imported goods have been satisfied or not:

i) If the importer fulfrls a pa-rt or complete export obligation, rn respect of an
Advance Authorization, even before commencement of any import under the
subject Advance Authorization, it is implied that such imported materials
have not gone into production of goods that have been exported, by which
the export obligatron has been discharged. Therefore, pre-import condition is
violated.

ii) Even if the datc of the first Bill of Entry under which goods have been imported
under an Authorization is prior to the date of the first Shipping Bill through
u,hich exports have been made, indicating exports happened subsequent to
import, but rf documentary evidences establish that the consignments, so
imported, were received at a later stage in the factory a.fter the commencement
of exports, then the goods exported under the Advance Authorization could not
have been manu{actured out of the duty free imported goods. This aspect carr
be verified from the date of the Goods Receipt Note (GRN), which establishes the
actual date on which materials are received in the factory. Therefore, in absence
of the imported materia-ls, it is implied that the export goods were
manufactured out of raw materials, which were not imported under the subject
Advance Authorization. Therefore, pre-irnport condition is violated.

iii) In cases, where multiple input items are a.llowed to be imported under an
Advalce Authorization, and out of a set of import items, only a few are imported
prior to commencement of export. This implies that in the productron of tJre

export goods, except for the item already imported, thc importer had to utilize
materia,ls other than the duty-free materials irnported under the subject
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Advance Authorization. The other input materials are imported subsequent-ly,

which do not and could not have gone into productionof the ftnished
goods exported under the said Advance Authorization Therefore, pre-import
condition is violated.

iv) In some cases, preliminary imports a-re made pdor to export. Subsequently,
exports are effected on a scale which is not commensurate wlth tJle irnports
already made. If the quantum of exporls made is more than the corresponding
imports made during that period, then it lndicates that materials used for
manufacture of the export goods were procured otherwise. Rest of the imports
are made later whrch never go into production of the goods exported under the
subject Advance Authorization. It is then lmplled that the lmported
materials have not been utilized ln entirety for manufacture of the export
goods, and therefore, pre-i.mport condition is violated.

D-4 Whether the Advance Authorizations issued prior to 13-1O-2017 should
come under purview of investigation.

1O.1 It is but natural that the Advarce Authorizations which wcrc rssued prior to l3-
lO-2O17, would not and could not contain condi.tion written on the body of the
Authorization, that one has to fulhl pre-import condition, for the bzre fact that no such
pre-import condition was specifrcally incorporated in the pa-rent notification 18l20l5
dated O1-04-2015. The said condition was inserted by the Notihcation No. 79l2ol7-
Cus dated 13-lO-2O17 , by amending the principal Customs Notification. Therefore, for
the Advance Authorizations issued prior to 13-10-2017, logrcally there was no
obligation to comply with the pre-rmport conditi.on. At the sarne time, there was no
exemption from the IGST either during that period. Notifrcations are published in the
public domain, and every individua.l alfected by it is aware of what benefit it extends
and in return, what conditions are required to be complied with. To avail such benefits
extended by the Notifrcation, one is duty bound to observe thc formalitres trnd/or
comply wrth tie conditrons imposed in the Notification.

1O.2 While issuing the subject Notification, the Government of India instead of
imposing a condition that such benefit would be made availabie for Advalce
Authorizations issued on ald after the date of issuance of thc Notihcation, kept the
doors wrde open for those, who obtarned such Aclvalce Ar.Lthorization 1n the past too,
subject to conditions that such Authorizations are valid for import, end pre-import and
physical export conditions have a-1so been followed in respect of those Advance
Authorizations. Therefore, instead of nerrowing down the benefit to the importers, in
reality, it extended benefit to many Advance Authorizations, '*,hich could have been out
of ambit of the Notification, had the date of issrre been madc the basic criterion for
determination of avarlment of benefit. Further, the Nodfication did not bnng into
existence any new additiona-1 restricLion, rather it introduced new set of exemption,
which was not avarlable prior to i.ssue of the said Notriication. However, as always,
such exemptions were made conditional. Even the parent Notification, did not
offer carte blanche to the importers to enjoy benefrt of exemption, as it also had
set of conditions, whrch were required to be fultilled to aYail such cxemption. As such,
an act of the Government is in the intcrcst of the public at large and instead of
confining such benehts for the Advance Authorizations issued after 13-10-2017, the
option was left open, even for the Authorizations, which wcrc issued prior to the
issuance of the said Notification. The Notification never demanded that the
previously issued Authorizations have to be pre-import compliant, but delinitely,
It made it compulsory that benefit of exemption from IGST can be extended to
the old Advance Authorizations too, so long, the same are pre-lmport
compliant.The importers did have the option to pay IGST afld avail other benelit,
as they were dolng prior to introduction of the said Notification without following
pre-import condition, The moment they opted ior IGST exemption, desprte being an
Advalce Authorization issued prior to I3- IO-2017, ir u'as ncccssitr)' for the importer to
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ensure that pre-import/ physical export conditions have been fully satisfred in respect of
the Advalce Authorrzation under which they intended to inport avai[ng exemption.

D-5 Whether the Advance Authorizations can be compartmentalized to make it
partly compllant to prc-import/ physical export and partly othersrise.

11.1 Advance Authorization Scheme has always been Advance Authorization specific.
The goods to be imported/ exported, quantity of goods required to be

imported/ exported, value of the goods to be imported/exported, number of items to be

allowed to be imported/ exported, everything is determined in respect of the Advance
Authorization issued. Advance Authorization specific benefits are extended irrespective
of the fact whether thc importer chooses to import the whole materials at one go or in
piece meal. Therefore, such benefit and/or liabilities are not Bills of Entry specihc.
Present or the erstwhilc Policy has never had any provision for issuance of Advance
Authorizations, compartmentalizrng it into multiple sections, part of which may be

complialt wrth a particular set of conditions and another part compliant with a

diffcrent set of conditions. Agreeing to the claim of considering part of the imports in
compLiance with pre-import condj.tion, when it is admitted by the importer that pre-
import condition has been violated i.n respect of an Advalce Authorization, would
require the Policy to create a new provision, to accommodate such diverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs
Notihcation has any provision to consider imports under an Advance Authorization by
hlpothetically bifurcating it into an Authorization, simultaneously compliant to
different set of conditions. As of now, the Adva:nce Authorizations are embedded wrth a

particular set of conditions on1y. An Authorization cal be issued either with pre-import
condition or without it. Law doesn't permit splitting it into two imaginary set of
Authorizatlons, for which requirement of compliances are different.

1 1.2 Allowing exemption for patt compliance is not reflective in the Legislative
intent. For proportional pal,'rnent of Customs Duty in case of partial fulhlment of
Dxport Obligation, specific prowisions have been made in the Policy, which, in turn has
been incorporatcd in the Customs Notification. No such pror"ision has been made in
respect of imports w.r.t Advance Authorizations with "pre-import and Physical
exports" condltlons.In absence of the same, compliance is required in respect of
the Authorization as a whole, In other words, if there :ue multiple shipments of
import & multiple shipments of export, then so long as there are some shipments in
respect of which Duty-free imports have taken place later & exports corresponding to
the same have becn done bcfore, then, the pre-import condition stipulated in the IGST
exemption Notihcation gets trolated. Once that happens, then even if there are
some shlpments corresponding to whlch lmports have taken place tirst & exPorts
made out of the same thereafter, the IGST exemption would not be available, as

the benefits of exemption applies to the license as a whole, Once an Advalce
Authorizati.on has been defaulted, there is no provision to consider such default in
proportion to the oflencc committed.

f 1.3 Para 4.49 of the Hand Book of Procedures (2O15-2O), Volume-I, demands
that if export obligation is not fulfrlled both in terms of quantity and va-lue, the
Authorization holder sha-[1, for the regularization, pay to Customs Authorities,
Customs Duty on unutilized value of imported/ indigenously procured material
along with interest as notified; which implies that the Authorization holder is legally
duty bound to pay the proportionate amount of Customs I)uty corresponding to the
unfulfilled export obligation. Customs Notifrcation too, incorporates the same
provision.
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LL.4 Para 5.14 (c ) of the Hand Book of Procedures, Volume-I, (2OI5-2O) in respect
of EPCG Scheme stipulates that where export obligation of any particular block of years
is not fulfrlled in terms of the above proportions, except in such cases where the export
obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorization holder shzrli, within 3 months from the exprry of the block
of years, pay as duties of Customs, an amount that is proportionate to the unfulfrlled
portion of the export obligation vis-a-vis the total export obligatron. In addition to the
Customs Duty computable, interest on tfi.e same is payable. Customs Notrfrcation too,
incorporates the same provision.

11.5 Thus. in both the cases, Advance Authorization under Chapter 4 & EPCC under
Chapter 5 of the HBPv 1, the statutory provisions have been made for payment of Duty in
proportion to the unfullilled Export Obligation. This made room for part compliance and
has offered for remedial measures. The same provisions have been duly incorporated in
the corresponding Customs Notifi cations.

11,6 Contra{v to the above provisions, in Lhe case of imports under Advalce
Authorisation witJ: pre-import ald physrca-l export conditions for thc pu.rposes of avarling
IGST exemptions, both the Policy as well as the Customs Notifications are silent on
splitting of an Advance Authorisation. This clearly indicates that the legislative
intent ls totally different in so far as exemption from IGST is concerned. It has rot
come with a rider allowing part compliance Thcrefore, once r,'itJ.ated, the IGST
exemption would not be applicable on entire irnports made under thc Authorisation.

D-6 Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notification No. 79l2OL7-Crts dated 13-1O-2O17 in respect of the
imports made by the importer: -

12.1 Customs Notification No.79/20),7 datcd 13-10-2017 was issued extending
benefit of exemption of IGST (Integrated Goods & Servrce Ta-r), on the input raw
materials, when imported under Advance Authorizations. 'lhe original Customs
Notificatrons No. 18/2015 dated 01-04-2015 that govcrns imports under Adva,nce
Authorizations has been suitably amended to incorporate such arddrtional benefit to the
importers, by rntroduction of the said notific:Ltion. It was of course specifically
mentioned in the said notifrcation that "the exemption from Integrated Tax zrnd the
Goods and Services Tax Compensation Cess leviable thereon under sub-section (7) and
sub-section (9) of Section 3 of the said Customs Tariff Act shall be subject to pre-
import condition". Therefore, for the purpose ol ala-rling the benefit of cxemption from
payrnent of IGST, one is required to comply with the Prc-import condition. Pre-import
condition demands that the enlire materials imported under Advance Authorrzations
should be utilized exclusively for the purpose of marufacture of hnished goods, which
would be exported out of India. Therefore, if the goods are exported before
commencemelt of lmport or even after commencement of exports, by
manufacturing sueh materials out of raw materials which were not imported
under the respective Advance Authorization, the Pre-import cordition is wiolated.

12.2 DGF:I Notification No. 33/2015-20 dated l3-1O-2O17 amended Para 4.14 of the
Foreigrr Trade Policy (2O15-2O). It has been clearly stated rn the said Para 4.14 of the
Policy that:

" imports under Aduance Authorisation Jor phgsical exports are also exempt

ftom u-thole of the Inlegrated Tctx and Compenscttion Cess leuiable under sub-
section (7) and sub section (9) respectiuelg, of section 3 of the Cusroms Taiff Ac|
1975 (51 of 1975), as maA be prouided- in the notifi.cotion issued by Department
of Reuenue, dnd such lmports shall be subject to pre-import cortdition,"
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Basically, the sard Notificatron brou ght the same changes in the Policy, which have
been incorporated in the Customs Notificatron by the aforementioned anendrnent.

12.3 For the purpose of avarling the benefit of exemption from pal.ment of IGST in
terms of Para 4.74 of the Foreign Trade Policy (2O15-2Ol arrd the corresponding
Customs Notificatron No 79 12017-Cus dated 13-lO-2O17, it is obligatory to comply with
the Pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in section D-3 above, the duty-free matena-ls are not subjected to tJle
process of malufacture of finished goods, which are in turn exported under the subject
Advalce Authorization, condition of pre-import gets violated.

12.4 Conjoint pro',isrons of thc Foreign Trade Pollcy and the subject Customs
Notificatrons, clearly mandate that only irnports under pre import condition would be
allowed the benefit of such exemption subject to physical exports. Therefore, no such
exemption can be availed, in rcspect of the Advance Authorizations, against
which exports have already been made before commencement of import or where
the goods are supplied under deemed exports. The importer failed to comply with the
afolemcntioncd r:onditions.

D-7 lvhether pre-import condition is applicable only in respect of goods/items
mentioned in Appendix-4J of the Foreign Trade Policy (2O15-20);

13.1 Para 4.13 (i) of the Foreign Trade Policy stipulates that:-

"DGFT mag, bg Notification, impose pre-import condition for inputs under this
Chapter."

The said Para clczrly left open, the scope of imposing pre-import condition on
anl goods which could h:rve been covered by the said Chapter 4 of the Policy. Therefore,
imposing such conditron across board for all goods imported under Advalce
Authorization was well within the competence and authority of the Policy makers. The
onlv condition was to issue a Notificatron before impositron of such pre-import
condition. ln the present case, DGFT has issued the Notification No. 33/2015-20,
which fulfrlls the requirement of thc said provision of 1aw.

13.2 Para 4. 13 of thc Foreign Trade Policy strpulates that to impose pre-import
condiLion, thc Directoratr: General of Forergn Trade is required to issue Notrficatron for
that purpose. The DGFT has followed the said principlc and accordingly issued
Notifrcatron No. 33/2015 2O dated l3-7O-2O77. The said notihcation is general in
nature ar-rd docs not exclude any goods from the purview of the same. Only condrtion
that is rmposed that for one and all goods is that pre-import condition has to be
followed in casc the importer wants to avail the benefit of IGST exemption. In absence
of any specihc negative list contarning specific mention of set of goods. whrch may not
be covered by the said provision, it has been ensured that all goods are covered by the
sairl Notrfication, pror-idcd that the importei intends to avarl exemption of IGST. It is a
common practice and understanding that in case of general provision, the same is
applicable to one and all except those covered by a specific clause in the form of
negative list, It is neither practicable nor posslble to specify each and every single
item oa earth for the purpose. In absence of any such negative list offered by the
said notification, such pre-import condition becomes applicable for all goods to be
imported.

13.3 Thereforc, the question of specific mention of a particular set of items does not
arise. It is impracticablc and impossible to issue a Notifrcation mentioning al1 possible
goods, which could be imported under Advance Authorization, to bring them within the
ambit of pre-import condition. Much simpler and conventional way to cover goods
across board is to issue notification in general, wlthout any negative list. The
DGFT authority has done the same, and issued the subject Notlficatlon No. 33/2015-20

Page 30 of 54



dated 13-1O-2017, which without arry shadow of doubt covers a-11 goods including the
one being imported by the Noticee. The importer has mis-interpreted the scope of Para
4.13 of the Foreign Trade Policy, and made an attempt to confine the scope of the said
PaJa to infer that the goods imported by them are not covered by the said Para.
However, such an inference is not in consonance with the Policy in vogue.

13.4 Interpretation tlat the reference to "inputs with pre-import conditton" in the
Foreign Trade Poiicy and Hand Book of Procedures should be construed to mean only
those inputs which have been notilied under Appendix-4J a-1so appears to be distorted,
misleading and contrary to the spirit of the Policy. Para 4. 13 states that "DGFT may, by
Notrfication, impose pre-rmport condition for inputs.. . ". The term 'Inputs' has becn used
in general without confining its'scope to the set of limited items covered by Appendix-
4J. As discussed be1ow, the purpose of Appendix-tlJ is to specify export obligation
period of a few inputs, for which pre-import condition has also been imposed. But
that does not mean, the item has to be specihed in Appendix-4J, for being considered
as inputs having pre-rmport condition imposed. The basrc requirement of the Para is to
issue a notificatron under Foreign Trade Pohcy, declaring goods on which such pre-
import conditron is rmposed. Such requirement was fulfilled by the Policy makers and
DGFT Notrfrcation No. 33/2015-20 dated 13-10-2017, was issued accordingly. The
Notifrcation, by not incorporating any negative Iist or exciusion clause, made it clear
that any inputs imported under Advance Authorization, would require compliance to
the pre-import condition in case the importer wants to avai.l benefit of IGST exemption.
Appendix-4J has nothing to do with it.

13.5 The Authorized Representative of the Noticee appears to have erred in
understanding the purpose of Appendix 4J. Appendix rlJ issued in tandem with the
provision of Para 4.22 of the Foreigrr Tr.rde Policy during the material period
(presently under Para 4.42 of the Hand Book of Procedures), which provides for export
obligaLion period in respect of various goods allowed to be imported. While, Pata 4.22 is
the genera.l provision, that specihes 18 months as the export obligation period rn
general, the said Para, also provides that such export obligatron period would be
different for a set of goods as mentioned in Appendix-4J. Therefore, Appendlx-4J has
been placed in the Policy as a pa.rt of Para 4.22 of the Po)icy and not as part of Para
4.13. Secondly, Appendix-4J is basically a negative list for the purpose of Para 4.22,
which specifres a set of goods for which export obligation perrod is different from the
general provision of Para 4.22. It addition to that in respect of those items additrona.l
condition has also been imposed that pre-import condition has to be foliowed.

13.6 From the heading of the said Appendix-4J, which states that "Export Obligation
Period for Specified Inputs...,.." it clearly lcfers to Para 4.2'2 of the Foreign 1'racle

Policy / Para 4.42 of the Hand Book of Proceclurcs, it becomes clear that the purpose
of the same is to deline E:rport Obligation period of specified goods. Simply,
because Append-rx 4J demands for compliance of pre-import condrtion, does not meart
that the same becomes the list meant for goods for which pre rmport condition is
applicable. Therefore, emphasizing on the fact that the goods imported by them are not
covered by the Appendix 4J, and therefore, are beyond the purr,rew of the subject
Notrfication is incorrect and baseless.

D-8 Violations ofthe prowisions ofthe Custorns Act, 1962t-

14.1 In terms of Section 46 of the Customs Ac:r, 1962, while presenting the Bills of
Entry before the Customs Authority for clearance of the imported goods, it was the duty
of the Noticee to declare whether or not they complied wlth the conditions of pre-rmport
and/or physica-1 export in respect of the Advance Authorizations under which imports
were being made availing benefit of IGST exemption. The law dem:rnds true facts to be

declared by the Noticee. It was the duty of the Noticee to pronounce that the sard pre-
import and/or physrcal exports conditrons could not be followed in respect of the
subject Advance Authorization. As the Noticee has been working under the regime of
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self-assessment, r.vhere they have been given liberty to determine every aspect of an
imported consignment from ciassihcation to declaration of value of the goods, it was the
sole responsibility of the Noticee to place correct facts and figures before the AssessinS.

Authorrty. In the present case, the Noticee had fu11 knowledge of the fact that they did
not fo1low the pre-import condition in respect of the impugned Advalce Authorizations
but they preferred suppressing the fact from the Customs Authority for claiming benefrt
of exemptron of IGST. Instead of disclosing such facts of not having comphed with pre-
import/physrcal export conditron, they decided to fi1e Bil1s of Entry under cover of such
Advance Authorizalions availing benefit of exemption from IGST despite having farled to
comply with the requirements of law ald went on to incorrectly avail the benefit of
exemption of Notihcation No. 79l2Ol7-Cus dated l3-7O-2O17. This has therefore,
resulted in r,rolatron of Section 46 of the Customs Act, 7962, and therefore, attracts the
provision of demand of Duty in terms of Sectron 28(4) of the Act ibid.

L4.2 The Noticee failed to comply with the condrtions laid down under the relevant
Customs Notification as well as the DGFT Notrhcation a:rd the provisions of the Foreign
Trade Po1icy (2015-20), as would be er.ident from the discussions above ald availed
benefit of exemption by suppressing the materials facts from the Customs Authority.
The Noticee did not co-opcrate with the investigations, in as much as despite being
asked to furnish details of all the imports and exports corresponding to al1 the Advalce
Authori.zations issued to them, they failed to furnish such documents. Despite being
summoned and issued wrth letters for submission of records ald documents, the
Noticee left no stone unturned to thwart the investigatron. They dechned outright to
appear ald also to providc rvith documents on one plea or other Even after the
judgment of the High Court of Gujarat was stayed by the Hon'ble Supreme Court, the
Noticee was still in complete denial and did not co-operate with the investigating
agency by withholding aIl records and documents. This further indicates an inteflt
to suppress the materials facts hindering in completion of the investigation.
Therefore, the amount of IGST not paid, is recoverable under Section 28(4) of the
Customs Act, L962 along with interest.

14.3 With the introduction of self-assessment under the Customs Act, more farth is
bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has been dispensed with and the importers have been assigned with the
responsibihty of assessing thejr own goods under Section 17 of the Customs Acl, 1962.
As a part of self-assessment by the Noticee, it was duty of the Noticee to present correct
facl s and declare to the Customs Authority about their inability to comply with the
conditions lard down in the Customs Notification, while seeking benefrt of exemption
uncler Notification No. 7912077 Cus dated 73^lO-2O77. However, contrary to tJlis, they
availed benefit of the subject Notilication for the subject goods, without complyrng with
the conditions laid down rn thc exemption Notihcation in violation of Section 17 of the
Customs Act, 7962. Despite having known that they did not follow the pre-import
condition in respect of the impugned Advance Authorizations, the Noticee
deliberately availed the benefit of exemption and suppressed the fact of not
complying with such condition from the Customs Authority for pecuniary benefit.
Amount of Customs Duty attributable to such benelit availed in the form of exemption
of IGST, is therefore, recoverable from them under Section 28(4) of the Customs Act,
1962.

14.4 The Noticee failed to comply with the pre-irnport condition of the Noti{ication and
imported goods Duty free by availing beneht of the same wrthout otrserving condition,
which they were duty bound to comply. This has led to contravention of the provisions
of the Notifrcation No. 79/2O17-C:us dated 13-10-2077, and the Foreign Trade Policy
(2O15-20), which rendered the goods liable to confiscation under Section 111(o) of the
Customs Act, 7962.

14.5 Sectron 114A oI lhe Customs Act, 1962, stipulates that where the Duty has not
been levied or has been short-levied bv reason of collusion or aly willful mis-statement
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or suppression of facts, tJle person who is Iiable to pay the Duty or interest, as the case

may be, as determined under sub-section (8) of Section 28 shall also be liable to Pay a
pena.lty equal to tJle Duty or interest so determined. It appears that the Noticee has
deliberately suppressed the fact of their failurc to comply with the conditions of pre-
import/physical export in respect of the rmpugned Advance AuthorizaLions, which they
were well aware of at the time of commencement of import itself, from the Customs
Authority. Such an act of deiiberation appears to have rendered them liable to penalty
under Section 114A ofthe Customs Act, 1962.

14.6 Section 124 of tt,e Customs Act, 1962, states that no order conf:.scating any
goods or imposing any penalty on any person shaJl be made unless the owner of the
goods or such person:

(a) is giuen a. notice in utiting with the prior approuaL of the oJficer of Customs not
belou the rank of an Assistant Commissioner of Customs, informing him of the
grounds on uhich it is proposed to conrtscate the goods or to impose a penaltA;
(b) is giuen an opportunitg of making a representation in witing withtn such
reo-sonable time o.s mag be specified in the notice ogainst tlrc grounds of conliscation
or imposition of penaltg mentioned therein; and
(c) is giuen a reo,sonable opportunitA of being heard in the matter;

14.7 Therefore, while Section 28 gives authority to recover Customs Duty, short paid
or not-paid, and Section 111(o) of the Act, hold goods liable for confiscation in case
such goods are imported by availing benefit of zrn exemption Notifrcation and the
importer fails to comply with and/or observe conditions laid down in the Notification.
Section 124 & Section 28 of the Customs Acl, 1962, authorize the proper Olficer to
issue Show Cause Notice for confrscation of the goods, recovery of Customs Duty and
imposition of penalty in terms of Section 1 14A & 1 12(a) of the Customs Act, 1962.

15. In view of the above, Show Cause Notice No.VIII / IO-12 /DRI-KZU / Commr. / O&A/
2O2l-22 dated 16.08.2022, was issued to M/s Singhal Industries Ptrt. Ltd., having
their registered offrce at Block No. 1547, Behind Mukat Pipes, Khatraj--Kalo1 Ro.rd, Motr
Bhoyan, Gandhinagar, Gujarat- calling upon them to Show Cause in writrng to the
Commissioner of Customs, Ahmedabad havrng his Office at 1"t F1oor, Customs House,
Nr. Akashwani Bhavan, Nawangpura, Ahmedabad -380009\,\rithin 30 days of rece.ipt of
the Notice as to why:-

a) Duty of Customs amounting to Rs 2,97,38,O03/- (Rupees TWo Crore, Ninety
Seven Lakh, Thirty Eight Thousand and Three only) in the form of IGST saved
in course of imports of the goods through Hazira Port and ICD Sabarmati under
the subject Advance Authorizations and the corresponding Bills of Entry as
detailed above, in respect of which bcnefit of exemption under Customs
Notification No.18/2O15 dated 01-04-2015, as amended b1, Notification No.
79 /2077-Crts, dated 13-10-2017, was incorrectly avarled, without complying with
the obligatory pre-import condition as stipulatcd in the said Notification, and also
for contravening provisions of Pata 4.14 of the Foreign Trade Policy (2015-20), by
resorting to deliberate suppression of thc fact of such non compliernce from the
Customs Authority, should not be demanded and recovered under Section
28(4) of the Customs Act, 1962 read with the provisions of Section 143(3) of
the Customs Act, 1962 which provides for recovery of the Customs Dr.rty zrnd
interest there upon by way of enforcement of the Bonds executed by them at the
time of import;

b) Subject goods, having assessable value o[ Rs 16,52,11,129l- (Sixteen Crore,
Fifty Two Lakh, Eleven Thousand, One Hundred and TWenty Nine only)
imported through Hazira Port & ICD Sabarmati under the subject Advance
Authorizations should not be held liable for confrscation under Section 1Il(o) of
the Customs Act, 1962, for being importcd availing incorrect exemption of IGST in
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terms of the Notification No.18/2015 dated 01-04-2015, as amended by
Noti{ication No.79/2017-Cus, dated l3-7O-2O17, without complying with
obligatory pre import condition laid down under the said Notrfication;

c) Interest should not be demanded and recovered under Section 28AA of the
Customs Act, 1962, on such Duty of Customs in the form of IGST, benefit of
exemption of which was incorrectly avarled;

d) Penalty should not be imposed under Section 114A of the Customs Act, 7962, lor
improper importation of goods avarling exemption of Notificatron and without
observance of the conditions set out in the notifrcation, ald also by reasons of
misrepresentation and suppression of facts as elaborated above resulting in non-
palrnent of Duty, which rendered the goods liable to confiscation under Section
111(o) of the Customs Act, 7962, and also rendered Customs Duty recoverable
under Section 2a$) of the Customs Act, 1962;

e) Penalty should not be imposed under Section 112(a) of the Customs Act, 7962, for
improper importatron of goods avalling exemption under Notification No.18/2015
dated 01-04-2015, as amended by Notrfrcation No.79/2O77-Cus, dated 13-10-
2017, without obscrvance of the pre-import and/or physical export conditions set
out 1n the Notihcation, resulting in non-pa1'rnent of Customs Duty, which
rendered the goods liable to confrscation under Section 111(o) of the Customs Act,
1962;

16. Additional Commissroner of Customs, Custom House, Mundra has also issued
Show Cause Noticc No. GEN/AD.I/ADC 1477 /2o22-Adjn Dated 37.O5.2O22, to tlne
importer M/s. Singhal Industries Rt. Ltd in respect of import effect from Mundra Port
on the simrlar ground as mentioned in foregorng paras. Further, Corrigendum
Dtd.O6.72.2O22 rs issued from F.No. Gen/ADJ/ADC /477 /2O22-Ad1n, by Additional
Commissioner of Customs, Custom House, Mundra, making the said Show Cause
Notice alswerable to Pnncipal Commissioner/Commissioner of Customs, Ahmedabad.

16.1 Show Cause Notice No. GEN/ADJ lADC|477 /2o22-Adjn Dated 31.05.2022
(Corigendum Dtd.O6.72.2O22 ) issued to M/s Singhal Industries Pr,t. Ltd., calling
upon them to Show Cause in writing to the Pr. Commissioner/Commissioner of
Customs, Ahmedabad havrng his Offrce at l"t F1oor, Customs House, Nr. Akashwali
Bhaval, Navrangpura, Ahmedabzrd 380009u'ithin 30 days of receipt of the Notice as to
whv:-

(a) Duty of Customs amounting to Rs 26,19,149/- (Rupees TVenty Six Lakh, Nineteen
Thousand, One Hundred & Forty Nine only) in the form of IGST saved in course of imports of
the goods through Mundra Port under the Advance Authorizations and the corresponding Bills
of Entry as mentioned at Sr. No. 72 lo 14 in Table No. 7 in SCN, in respect of which benefit of
exemption under Customs Notification No.18/2015 dated 0l-04-2015, as amended by
Notification No. 79 l2Ol7-CDs, dated l3-lO-2O17, was incorrectly availed, lvithout complying
with the obligatory pre-import condition as stipulated in the said Notihcation, and also for
contravening provisions of Para 4.14 of the Foreign Trade Policy 12O15-2O), by resorting to
deliberate supprcssion of thc fact of such non-compliance from the Customs Authority, should
not be demanded and recovered from them under Section 28(4) of the Customs Act, 1962
read with the provisions of Sectlon 143(3) of the Customs Act, L962 which provides for
recovery of the Customs Duty ald interest there upon by way of enforcement of the Bonds
exer:uted by them at the time of import;

(b) Subject goods, having assessable value of Rs 1,45,5O,82a1- | Ore Crore, Forty Flve
Lakh, Fifty Thousand, Eight Hundred & T\rrenty Eight only) imported through Mundra Port
under the Advance Authorizations alld the corresponding Bills of Entry as mentioned at Sr. No.
12 lo L4 in Table No. 7 in SCN should not be held liable for confiscation under Section I1f(o) of
the Customs Act, 1962, for being imported availing incorrect exemption of IGST in terms of the
Notification No.18/2015 dated 01-04-2015, as amended by Notification No.79/2017 Cus, dated
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L3-LO-2OL7, without complying with obligatory pre-import condition lard down under the said

Notification;

(c) Interest should not be demanded and recovered under Section 28AA of the
Customs Act, 1962, on such Duty of Customs in the form of IGST, benefit of exemption
of which was incorrectly availed;

(d) Penalty should not be imposed under Section 1 14A of the Customs Act, 1962, for
improper importation of goods availing exemption of Notifrcatron and without
observalce of the conditions set out in the notification, and a.lso by reasons of
misrepresentation and suppression of facts as elaborated above resulting in non-
palrment of Duty, whi.ch rendered the goods hable to confiscation under Sectton 111(o)

of the Customs Act, 1962, and also rendered Customs Duty recoverable under Section
28(a) of the Customs Act, ).962',

(e) Penalty should not be imposed under Section 112(a) of the Customs Acl, 1962, for
improper importation of goods avai.ling exemption under Notifrcation No. 18/ 20 i 5 dated
OL-O4-2O75, as amended by Notification No.7912017-Cus, dated 13-10-2017, witiout
observance of the pre-import and/or physical cxport conditions set out in the
Notification, resulting in non-pa5,,rnent of Customs Duty, which rendered thc goods
liable to confiscaLion under Section 11 1(o) of the Customs Acl, 1962;

L7, Defense Submission: The importer, vide Letter dated 0 L09.2022 submitted
their common submission for Show Cause Notice darcd 16.08.2022 atd 31.05.2022
wherein they interalia stated as under:

That the this issue has been a constant debate and lrtigation before various
High Court where the impugned notification and the amendments to the Foreign
Trade Policy l2Ol5-2O) were subject matter of challenge including before the
Hon'ble Gujarat High Court whrch had cleeuly found such notificatron and
amendment to be violative of basic ald fundarnental rights of importers like the
present noticee, and therefore struck down the same as ultra vires. The sard
orders have thereafter been challenged before the Honble Supreme Court
therefore, there is not suppression of facts and or any mens rea whatsoever on
the part of the importer;
That the Government has now vide notihcation no 1/2019-Cus dated 11-1-2019
itself frnding the hardships and diffrculties faced by all importers across India
and the challenges to the same, entirely removed the pre-import and physical
export conditions from Notilicatron 18/201S-Cus dated 1-4-2015 and merely it
is removed w.e.f. 11-I-2019 would not mean or confer aly right yet upon your
office or the DRI to demand duty for the intervening penod rmmediately ti11 the
Hon'ble Supreme Court decides the issue entirely in favour of the revenue or
vice versa.
That Hon.ble Delhi High Court in Narendra Plastrc Private Limited vs. Union of
India &Ors TS 203 HC 2Ol7 (DEL) NT where the Hon'ble Court immediately
issued interim orders, allowing imports in these cases without payrnent of IGST.
That the necessary benefits under Advancc Authorization scheme, was to assist
exporters in carrying out their business efficicntly.
That the pre-import condition introduced has effectively nullified the benefit of
the IGST exemption on the goods irnported under the Advance Authorizatron
Licenses issued to the noticee and the tmposition of "pre-Lmport" condition on
Advance Authorization Licenses issucd prior to 13 October 2017 places the
noticee in the same position as of any othcr importer, u.ho docs not hold aly
license; that the noticee had imported the goods after corresponding Export
Obligation was fulIilled and it was irnpossible for them to fulfrll the prc-rmport
condition as mandated for old Advance Authorization Licenses, through such a
retrospective application of an amendment in Impugned Notilication.
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That the impugned Notifrcations and the Impugned Notices, to the extent they
prevent them from availing benefit of up-front exemption of lntegrated Goods
and Services Tax ("IGST"), vrolate their right to carry on trade, or business.
freely, on wholly illegal and irrational grounds and without authority of law, as
well as being discriminatorv, arbitrary, ald unreasonable whrch require now
require pre-imports of their raw materials i.e. LDPE/LLDPE & HDPE, as used in
the manufacture of woven sacks, prior to their exports;
That as a manufacturer and exporter of woven sacks, thel' face stiff competition
and duty-free benefits granted through Advance Authorization Licenses under
the original FTP incentive there was quality export and enabled hassle-free
trade, which cncouragcd businesses that enabled in-flow of foreign exchange;
that they had entered into export contracts, based on pricing determined on
various factors and additiona-l cost of business, to compensate for lost
exemption benefits under Advance Authorization Licenses, which now in this
new regimc, wrll bc very detrimental to them;
That thc prc-import condition inserted vide the Impugned Notifications, is
therefore violative of Articles 14 & 19 of the Constitution and is ultra vires the
established principles of 1aw well propounded and alnounced from time to time
in this rcgards including the various judicial precedents on the subject; that
impugned Notifications are arbitrary in nature and are not based on a proper
interpretation and to serve the intended and basic purpose of the statutory
provisions; that the 'pre-import condition' inserted vrde the Impugned
Notilications as issued were devoid of any logic, reasoning or rational and
against the tenets of law;
That Article 14 of the Constitution permits reasonable classification of persons,
objects and transactions by the Legislature for the purpose of achieving specific
ends; that in this case, such a restriction of pre import conditron is absolutely
unreasonable and hence requires to be set aside accordingly;
That imposition of the "pre-import condition" leads to class legislation; that by
introduction of the pre-import condition, it has sought to resort to class
legislation and have attempted to make a differentra-l treatment to the same
class of license holders by enabling only certain class of hcense holders to avail
the IGST bcnefit without providing any conceivable rationa-1e for the same. This
is because by insertion of the pre-import condition in t.1le Customs notification,
by way of the Amending Customs Notifrcation, persons who fulfrl the export
obligation before importing tJle goods are denied tJ e opportunity to avarl the
benefit of IGST exemption; that "Pre-import condition" is not in consonance
with the objectivc of the AA License Scheme ald takes away the benefit of IGST
exemption on imports; that they submitted that the pre-import condition that
was sought to be imposed in case of availment of IGST exemption was arbitrary
and without a;ry basis;
That "Pre-import Condition" is an unworkable restriction. That we had a.lready
discharged its cxport obligation before making imports under t}re Advance
Authorization Licenses. Hencc, it is impossible for us to comply uth the pre-
import conditions at this stage. Since the law cannot compel us to do something
that is impossiblc, this unworkable restriction in the form of pre-import
conditions should be set aside;
That as per this proviso the lery of IGST is co-extensive with the le'"y of BCD in
a1l respects. Accordingly, whatever provisions ald conditions apply to the lely of
BCD shall also apply to the lery of IGST. Therefore, the Impugned Amending
Customs Notification by imposing 'pre-import condition'only in respect of IGST
exemplion, is in conflict with the clear provision laid out under Proviso to
Section 5 (l) of the IGST Act. Even the other general exemptions as laid out
under Notification Number 50 / 2017 - Cus, dated 3O June 2017 which
specifies conditions for the concessional rate of tariff for BCD and IGST, cleariy
lays down uniform conditions for both BCD and IGST exemptrons. Accordingly,

a
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it is sirbmitted that Para l(xii) of the lmpugned Customs Nolification is ultra
vires the proviso to Section 5( 1) of the IGST Act;
That Denial of IGST benefit on imports is contrary to objectives of the Advance
Authorisation scheme. That the denial of IGST benefrt on imports taking place
a.fter the fulfilment of export obligation is contrary to the stated objectives of
duty rernission schemes such as the Advance Authorisation License schcme laid
down in Chapter 4 of the FTP;

That benefits of an exemption carnot be taken away by way of imposition of a
retrospective restriction That an exemption available to a person in the erstwhrle
regirne cannot be watered down by placing unreasonable restrictions r.ide tJle

imposition of a-n arbitrary conditions through subsequent notification that
applies retrospectively;
That the restrictions are in violation of the principle of promissory estoppels;
that the essence of tJle precedential formulatrons on promissory estoppel ald
legitimate expectation in generic terms, as well as in the perspective of executive
policy can be gleaaed from the autlorities cited at the Bar;
That Pre-import condition is an exemption ald not the rule and therefore, it is
not mandatory for every license-holder to follow pre-import condition; that
Import items subject to pre-import condition are listed in Appendix 4-J or will be
as indicated in Standard Input Output Norms (SION);

18. Personal Hearing: Personal Hearing in respect of both thc Show Cause Notices:
(i) Vm/ 10-I2/DRI-KZU lComrrLr.lOAA|2O22-23 dated 16.08.2022 and ii)
Gen/Adj/ADC/477 12o22-Adjn dated 31.05.2O22 was frxed on 23.Ol.2024.However,
noticee did not appear on the said date. Therefore, another Personal Heanng was fixed
on 28.03.2024. The advocate of the irnporter requested for virtual heanng. Accordingly,
virtual hearing was conducted on 04.04.2024 wherein the Advocate of the importer
reiterated the submission as detailed in their written submission dated O),.O9.2022.

19. I have also taken up the Show Cause Notice No. Gen/Adj/ADCl477 12022-Adjn
dated 31.05.2022 issued by the Additiona,l Commissioner of Customs, Mundra for
adjudrcation followrng Para 11.5 of the Circular No. lO53l2/2O17-CX dated
10.03.2017 issued by the Central Board of Excise and Customs, New Delhi as the
Principal Commissioner is the competent authority to decide thc case involr.ing the
highest a-rnount of Duty in the above matter.

20. Flndings: I have carefully gone through both the Show Cause Notlces(i) VnI/10-
12 IDRI-KZU I Cornrnr . / O&A / 2022-23 dated 16.08.2022 issued by Commissioner of
Customs, Ahmedabad and ii) Gen/AdjlADCl477 /2O22-Adjn d:rted 31.05.2022 issued
by Additional Commissioner of Customs, Custom House,Mundra and relevant
documents. I have zr.lso given due consideratlon to the oral submissions made by the
Noticee's Counsel during the course of Persona-l Hearing as well as the written
submissions dtd.Ol.O9 .2022 of the noticee.

2L. I find from the records that the Show Cause Notices dated 16.08.2022 &
31.05.2022 were transferred to Call Book on 15.09.2022 &' 09.12.2022 respectively as

in the identical issue, the Depa.rtment had filed SLP No. 2577 | l2ol9 against the order
of Hon'ble Gujarat High Court in case of M/s. Maxrm Trrbes Company P. Ltd., and it
was informed to the Importer vide letter dated 12.09.2022 & 12.12.2022 respectively.
Now both the said Show Cause Notice have been retrieved from CalI Book in view of
Hon'ble Supreme Court decision dated 28.04.2023 tn case of M/s. Cosmo Films Ltd.
arld sarne have been taken up for adjudication. Accordingly, the time limit specifred in
Sectron 28 (9) ibid shall apply from the date when the reason specified under Section 28
(9A) has ceased to exist i.e. w.e.f 28.O4.2023.

22. Issues for consideration before me in these proceedi.ngs for both the Show Cause

Notices are asunder:-
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a) Dut-y of Customs amounting to Rs 2,97,38,O03/- (Rupees TWo Crore, Ninety
Seven Lakh, Thirty Eight Thousand and Three only) in the form of IGST.
saved in course of imports of the goods through Hazira Port and ICD Saba-rmatr
under the subject Advance Authorizations ald the corresponding Bills of Entry
as detailed in the Show Cause Notice issued by Commissioner of Customs,
Ahmedabad and Duty of Customs amounting to Rs 26,19,149/- (Rupees
Twenty Six Lakh, Nineteen Thousand, One Hundred & Forty Nine onlyl in
the form of IGST saved in course of rmports of tJle goods through Mundra Port
under the sub.;ect Advance Authorizations and the corresponding Bills of Entry
as mentioned at Sr. No. 12 to 14 in Table No. 7 in the Show Cause Notice issued
bll Additronal Commissioner. Customs, Mundra, in respect of which benefit of
excmptiolr under Customs Notification No.18/2015 dated O1-04-2015, as
amended by Notification No. 79 12017-Cus, dated 73-1O-2O77. was incorrectly
avarled. wrthout complyrng with the obligatory pre-import condition as
stipulated in the sard Notification, and also for contravening provisions of Para
4.14 ot the Foreign Trade Potcy (2O15-2O), by resorLing to deliberate
suppression of thc fact of such non-compliance from the Customs Authority,
should not be demanded and recovered from them under Section 28(41 of
the Customs Act, 1962 read with the prowisions of Section 143(3) of the
Customs Act, L962 which provides for recovery of the Customs Duty and
interest there upon by wa17 of enforcement of the Bonds executed by them at the
time of import;

b) Subject goods, having assessable va-1ue of Rs 16,52,11,129/- (Sixteen Crore,
Fifty Two Lakh,, Eleven Thousand, One Hundred and T\renty Nine
only)imported through Hazira Port & ICD Sabarmati under the subject Advance
Authorizations as detailed in the Show Cause Notice issued by Commissioner of
Customs, Ahmedabad zrnd subject goods, having assessable value of Rs
L,4S,SO,A2A| - ( One Crore, Forty Five Lakh, Fifty Thousand, Eight Hundred
& TWenty Eight only) as mentioned at Sr. No. ),2 to 14 in Table No. 7 in Show
Cause Notice issued by Additiona-l Commissioner, Customs, Mundra should not
be held liable for confiscation under Section 111(o) of the Customs Act, 1962, for
being imported availing incorrect exemption of IGST in terms of the Notification
No. 18/2015 dated 01-04-2015, as amended by Notifrcation No.79l2017-Cus,
dated 13-10-2017. without complying with obligatory pre-import condition laid
down under the said Notification;

c) Interest should not be demanded and recovered under Section 28AA of the
Customs Acl, 1962, on such Duty of Customs in the form of IGST, benefit of
exemption of which was incorrectly availed;

d) Penalty should not be imposed under Section 114A of the Customs Act, 1962, for
improper importation of goods availing exempti.on of Nolification and wlthout
observance of the condjtions set out in the notification, ald also by reasons of
misrepresentation ald suppression of facts as elaborated above resulting in non-
pa),ment of Duty, which rendered the goods liable to confiscation under Section
1 1 1(o) of the Customs Act, 1962, ald also rendered Customs Duty recoverable
under Section 2a$) ot the Customs Act, 7962;

e) Penalty should not be imposed under Seclion 112(a) of the Customs Act, 1962, for
improper importation of goods avaitng exemption under Notihcation No. 18/2015
dated 01-04-2015, as amended by Notification No.79/2O17-Cus, dated 13-10-
2017, without observance of the pre-irnport and/or physical export conditions set
out in the Notificatron, resulting in non-pa5rment of Customs Duty, which
rendered thc goods liablc to confiscation under Section 1 1 1(o) of the Customs Act,
1962:
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I frnd that the question of Duty iiability with interest and penal liabilitres on the
Importer would be relevant only if the bone of the contention as to whether t}re Importer
has violated the obligatory pre-import condition as stipulated in Notification
No.79/2O17-Cus, dated 73-lO-2O77 is answered in the a-fhrm ative. Thus, the main
point is being taken up firstly for examination.

23. Genesis of Pre Import Condition:

23.1 Before proceeding to adjudicatron of the Show Cause Notice, let us firstly go

through relevant provisions which will give genesis of 'Pre Import Condition'.

23.1,lRelevant Para 4.O3 ofthe Foreigu Trade Policy l2OL5-2Ol inter-alia states
that :-

An Aduance Authoisation is issued to aLlou duty free import of inputs, uhich are
physicallg incorporated in export product (moking normal allou-tonce for utastage). In
addition, fuel, oil, energy, catolysts tultich are consumed/ utilised to obtain export
product, mag also be allouted. DGFT, by means of Public Notice, may exclude ang
product(s) from puruieu of Aduance Authoisation.

23.1.2 Relevant Para 4.13 of the Foreign Trade Policy (2Of5-2O) inter-alia states
that:-

4.13 Pre-import condition in certain cctses-

F) DGET m@9, bg NotiJication, impose pre-import condition for inputs und.er thls
Chapter.

(ii) Import items subjed to pre-import condition are listed in Appendix 4J or wilL be o.s

indicated in Stqndard Input Output Norms (SION).

23.1.SRelevant Para 4.L4 of the Foreign Trade Policy (2O15-2O) inter-alia states
that :-

4,74 Details o;f Duties exempted-

Imports under Aduance Authoisation are exempted from paAment of Basic Customs Duty,
Additional Customs Duty, Education Cess, Anti-dumpinq DutA, Counteruailing Dutg,
Safeguord DutA, Transition Product Specific Safeguard Dutg, uLhereuer opplicable. Import
against supplies couered under paragraph 7.O2 (c), (d) and (g) of FTP uill not be exempted

from pagment of appLicable Anti-dumping Dutg, Counteruailing Duty, Safeguard DutA and
Transition Product Specific Safeguard Duty, if ong. Horaeuer, imports under Aduance
Authoisation for physical exports are also exempt from uLhoLe of the integrated tax and
Compen-sation Cess leuioble under sub-section (7) and sub-section (9) respectiuely, of
section 3 of the Customs Taiff Ac| 1975 (51 of 1975), as maA be prouided in the
notification issued bg Depdrtment of Reuenue, and such tmports shall be sub.iect to ore-
import condition Imports against Aduance Authoisctlions for phgsicctl exports are
exempted from Integrated Tax qnd Compersation Cess upto 31 .03.2O18 only

23.1.4 NOTIFICATION NO.31 (RE-2O l3l I 2OO9 -2014 dated l"t August,2Ol3:

ln exerctse of potuers conferred by Section 5 of the Foreign Trade
(Deuelopment & Regulation) Ac| 1992 (No.22 of 1992) read tuith paragraph 1.2 of the
Foreign Trade Policg, 2009-2014, the Central Gouerutment herebq notifies the

foltouting amendments in the Foreign Trode Policy (IryP) 2009-2014.
2. Afier para 4.1.14 of FTPaneu)para4.l.l5isinserled.
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"4.1.15 Whereuer SION permits use of either (a) a geneic input or (b) alternatiue
inputs, unless the name of the specific input(s) [uLhich has (haue) been used in
manufacfiting the export productl gets indicated / endorsed in the releuant shipptn'j
bill and these inputs, so endorsed, match the desciption in the releuant bill of entry,
the concerned Authoisation tuill not be redeemed. In other utords, the
name/ desciption of the input used (or to be used) in the Authoisatton must match
exoctlll the name/ desciption endorsed in the shipping bitl. At the time of discharge
of export obligation (EODC) or at the time of redemption, RA shall allout onlg those
inputs u,thich haue been specificallA indicated in the shipping bill. "
3. Para 4.2.3 of F1'P is being amended bg adding tlrc phrase "4.1.14 and 4.1.15"
in place of "and 4.1.I4". The amended para uould be o,s under:
"Prouisions of paragrapLrs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall be
applicable for DFIA holder."

4. Effect of this Notification: Inputs actuallg used in manufacture of the export
product should on[14 be imported under the authoiselion. Sirlnilorlg lnputs
actuallg imported must be used, in the export product. This ha-s to be
established in respect of euery Adoq.nce Authorisation / DFIA.

23.2 With the introduction of GST w.e.f 01-07-2017, Additional Dutres of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additiona-1 Duties of Customs. Accordingly,
Notification No.26 l20 17-Customs dated 29 June 2017, was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. The corresponding changes in the Policy were brought
through Trade Notice No.11/2018 dated 3O-06-2O17. I find that it is pertinent to
note here that while in pre-GST regime blanket exemption was allowed in
respect of all Duties leviable when goods were being imported under Advance
Authorizations, contrary to that, in post-GST regime, for imports under Advance
Authorization, the importers were requrred to pay such IGST at the time of
imports and then they could get the credit of the same.

However, subsequcntly, the Government decided to exempt imports under
Advance Authorizations from pa1'rnent of IGST, by introduction of the Customs
Notification No.79 l2Ol7 dated 13- 1O-2017. However, such exemption from the payrnent
of IGST was made conditional. The said Notifrcation No.79/2017 dated 13-10-2017, was
issued wrth the intent of incorporating certain changes/ amendment in the principal
Customs Notifications, which were issued for extending benefrl of exemption to the
goods when imported undcr Advance Authorizations.

23.2.1 D.G.F.T. Notification No. 33/2O15-2O2O dated 13.1O.2O17 amended the
provisions ofPara 4.14 ofthe Foreign Trade Policy 2OL5-2O which read as under:

Para 4.14 is amended to read as under:

"4.14: Details of Duties exempted
Imports under Advance Authorisation are exempted from pal,.rnent of Basic
Customs Duty, AdditionaL Customs Duty, Education Cess, Anti-dumping Duty,
Countervarling Duty, Safeguard Duty, Transition Product Specihc Safeguard
Duty, rvherever applicablc. Import against supplies covered under paragraph
7.O2 lc), (d) and (g) of FTP will not be exempted from pa),rnent of applicable Anti-
dumping Duty, Countervailing Duty, Safeguard Duty and Transition Product
Specific Safeguard Duty, if any. However, imports under Advance Authorization
for physical exports are a.lso exempt from whole of the integrated tax and
Compensation Cess leviable under sub-section (7) and sub-section (9)

respectively, of section 3 of rhe Customs Tariff Act, 1975 (51 of 1975), as may be
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provided in the notifrcation issued by Department of Revenue, and such imports
shall be subiect to ore-im Dort condition."

23.2.2 Notification No.- 7912017 - Customs, Dated: 13-10-2O17. The relevant
amendment made in Principal Notihcation No. 18/201S-Customs dated 01.04.2015
vide Notification No. 79 /2077 - Customs, Dated: 13- 10-2017 is as under:

-: Table: -

s.
flo

Notification
number and
date

Amendments

( I (2) (s)

1

2 18/ 2015-
Customs,
dated the I st
Apm,2015
[uide number
G.S.R. 2s4 (E),

dated the 1 st
Apnl,2O15l

In the said notification, in the opening poragraph,-
(a) .

(b) in condition (uiii), afier the prouiso, the follouing
prouiso shall be inserted, namely: -

"Prouided further that notwitLtstanding angthing
contained h.ereinaboue for the said authoisations
uthere the exemption from integrated tax and the
goods and seruices tctx compensation cess leuiable
thereon under sub-section (7) ancl sub-section (9) oJ
sectlon 3 of the sald, Custorns Tariff Act, ho-s
been avalled' the export obllgation shall be

Ju$llled bg phgslcal exports onlg;";
(c) .

(c) afier condition (xi), the following condilions shall
be inserted, nomeLy :

"(xii) that the exemplion from integroted tax and the
goods and seruices tax compensation cess leuiable
thereon under sub-section (7) and sub-section (9) of
section 3 o.f the sald Custom-s Tariff Act shall
be subJect to pre-import condition;

23.3 Further, I hnd that Notifrcation No.01/20i9-Cus. dated 10.01.2019
removed/omitted the 'Pre Import condition'laid down vide Amendment Notification No.
7912017- Cus dated 13.70.2017 in the Principal Notrfication No. i8/2015-Cus dated
0r.04.2015.

23,4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 (19) G.S.T.L. 637 (Mad.)on the issue under consideration held rhat:-

"pre-import simply means import of raw materials before export of the
{inished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

23.5 I frnd that'Pre-Import Condition' is unambiguous word/phrase. Furtleer, I frnd
that the defrnituon of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2009-i4)] u'herein it is szud that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the -export goods a-Ilowrng legitimate wastage. Thus, this Para
specifrcally demands for such physical incorporation of imported materia-ls in tlle export
goods. And the same is only possible, when imports are made prior to export. Therefore,
such Authorizations principally do havc the pre-import condition in-built, lr'hich is
required to be foLlowed. In the insternt case, it is undisputed fact that the lmporter has
not complied with the Pre-Import Condition as laid down vide Exemption Notification
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No. l8/2015 dated 01-04-2015, as amended by Notification No.7912O17-Cus, dated
13- r0-2017.

23.6 Further, I find lhat this issue is no longer res-integra in as much as Honbl/
Supreme Court in the case of Umon of India Vs. Cosmo Films Ltd reported as 2023 (72)

GSTL 147 (SC) has overruled judgment of Hon'ble High Court of Gujarat and has held
that pre-import condition, during October,2OlT to January,2O19, in Advance
Aulhorization Scheme was 'i'aiid. Relevant Paras of the decision are as under:

69. The object behind imposing the 'pre-import condition' is discernible from
Paragraph 4.03 of FTP and Annexure-4J of the HBP; that only few articles were
enumeratcd when the FTP was published, is no ground for the exporters to
complarn lhat other artrdes could not be included for the purpose of 'pre-import
conditron'; as held ezrlier, that is the import of Paragraph a.03(i). The numerous
schemes in the FTP are to maintain an equilibrium between exporters'
claims, on the one hand and on the other hand, to preserve the Revenue's
interests, Here, what is involved is exemption ald postponement of exemption
of IGST, a new lerry altogether, whose mechanism u,as being worked out and
evolved, for thc first timc. Thc plea of impossibility to fu1fil 'pre-import conditions'
under old AAs was made, suggesting that ttre notifications retrospectively
mandated new conditions. The exporter respondents' argument that there is no
rationale for differential treatment of BCD and 1GST under AA scheme is without
merit. BCD is a customs 1er,y at the point of import. At that stage, there is no
question of credit. On the other ha:rd, IGST is ier.ied at multrple points
(including at the stage of import) and input credit gets into the stream, til1 the
point of end user. As a result, there is justification for a separate treatment of the
two levies. IGST is levred under the IGST Act, 2Ol7 and is collected, for
conveniencc, at the customs point through the machinery under the Customs
Act, 7962. The impugned notifications, therefore, cannot be faulted for
arbitrarincss or undcr classification.

70. The High Court was persuaded to hold that the subsequent notihcation of
10.01.20 i9 withdrew the 'pre-rmport condition' meant that the Union itself
recognized its unu,orkable ald unfeasible nature, and consequently the
conditron should not be insisted upon for the period it existed, i.e., alter
I3.1O.2O17. This Court is of the opinion that the reasoning is faulty. It is now
settled that the FTPRA contains no power to frame retrospective regulations.
Construing the later notification of 10-1-20i9 as being effective from 13-10-
2017 would be giving effect to it from a date prior to the date of its existence;
in other words the Court would i.mpart retrospectivity. ln Director General of
Foreign 'l'rade &Ors. v Kanak Exports &Ors. [20 15 ( 1 5) scR 287 = 20rs ( 326]|

E,L.T.26 (S.C.)l this Court held that

"Section 5 of the Act does not give any such power specihcally to the
Central Government to make rules retrospective. No doubt, this Section confer
powers upon the Central Government to 'amend' the pohcy which has been
framed under the aforesaid provisions. However, that by itself would not
mean that such a provisj.on empowers the Govemment to do so retrospective."

71. To give retrospective effect, to the notification of 10-1-2019 through
interpretation, would be to achieve what is impermissible in larv. Therefore, the
impugned judgment cannot be sustained on this score as u'el1.

75. For the foregoing reosons, this court holds that the Reuenue Ltas to

succeed. The impugned pdgment and orders of the Gujarat High Court are
herebg set a.side. Houeuer, since the respondents u.tere enjoying inteim orders,
till the impugned ludgments utere deliuered, the Reuenue is directed to permit
them to claim refund or input credit (u.thicheuer applicable and/ or uhereuer
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cusroms duty utas paid). For doing so, the respondents shall approach the
juisdictional Cornmissioner, and apply u.tith documentary euidence tuithin stx
u.teeks from the date of this judgment. The claim for refund/ credit, shall be
examined on their meits, on a case-bg case basis. For the sake of conuenience,
th.e reuenue shall direct the appropiate procedure to be follou-ted, conuenientlA,
through a circular, in this regard."

23.7 lfind that based on the decision of Honble Supreme Court in a-foresaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No. ).612O23-Cus dated
07.06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreign Trade Policy and Handbook of
Procedures 2Ol5-2O - Availing exemption from IGST and GST Compensation Cess -
lmplementation of Supreme Court direction in Cosmo Films case

M.F. (D.R.) Circular No. 16/2023-Cus., dated 7 -6-2023
F. No. 605/ 1 1/2O23-DBK/ 569

Government of India
Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, New Delhi

Subject : Implementation of Hon'ble Supreme Court direction in judgment dated 28-
4-2023 in matter of Civil Appeal No. 290 of 2023 relatrng to 'pre-import condition' -

Regarding.

Attention is invited to Hon'b1e Supreme Court judgrnent dated 2A-4-2O23 in matter of
Civil Appeal No. 290 of 2023 IUOI and others v. Cosmo Films Ltd.) ll2o23) 5 Centax 286
(S.C.) = 2023 (72) G.S.T.L. 417 (S.C.)l relating to mandatory fulfilment of a 'pre-import
condition' incorporated in para 4.14 of F TP 20 I 5-20 uide the Centra.l Govcrnment
(DGFT) Notification No. 33/2O15-2O, dated 13-10-2017, and reflected in the Notifrcation
No.79 /2017-Customs, dated 13-i0-2017, relating to Advance Authorization scheme.

2. The FTP amended on 13- 1O-2017 and in existcnce till 9- 1-20 i9 had pror,rded that
imports under Advance Authorizauon for physical exports are edso exempt from whole
of the integrated tax and compensation cess, as may be provrded in the notihcation
issued by Department of Revenue, and such imports sha-11 be subject to pre-lmport
condition.

3. Hon'b1e Supreme Court has a.llowed the appeal of Revenue directed against a
judgment ard order of Honble Guj arat High Court [2019 (368) E.L.T. 337 (Guj.)] which
had set aside the said mandatory fulfrlment of pre-import condition. As such, this
implies that the relevalt lmports that do not meet the sard pre-import condition
requirements are to pay IGST and Compensation Cess to that extent.

4. While allowing the appeal of Revenue, the Hon'ble Supreme Court has however
directed the Revenue to permit claim of refund or input credit (whichever applicable
and/or wherever customs duty was paid). For doing so, the respondents sha-ll approach
the jurisdictiona-l Commissioner, and apply with documentary evidence within six
weeks from the date of the judgment. The clarm for refund/crcdit, shall be examined on
their merits, on a case-by-case basis. For the sake of convenience, the revenue shall
direct the appropriate procedure to be followed, conveniently, through a chcuiar in this
regard.

5. 1 The matter has been examined in the Board for purpose of carrying forward the
Honble Supreme Court's directions. It is noted that -

(a) ICES does not have a functiona,lity for payrnent of customs dutres on a bill of
entry (BE) (unless it has been provisionally assessed) after giving the Out-of-Charge
(OOC) to tJre goods. In this situation, duties can be pard only through a TR-6 challan.
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(b) Under GST law, the BE for the assessment of integrated tax/ compensation cess
on imports is one of the documents based on which the input tax credit may be availed
by a regrstered person. A TR-6 challan is not a prescribed document for the purpose.
(c) The nature of facility in Circular No. 1I/2015-Cus. (for suomotu pal,rnent 5i
customs duty in case of bona fide default in export obligation) [2015 (318) E.L.T. (T11)]
is not adequate to ensure a convenient transfer of relevant detarls between Customs
and GSTN so that ITC may'be taten by the importer.
(d) The Section 143AA of the Customs Act, 1962 provides that the Board may, for
the purposes of facilitation of trade, take such measures for a class of importers-
exporters or categories of goods in order to, inter alia, rnatntatn transparency in tJ.e

import documentation.

5.2 Keeping above aspects in view, noting that the order of the Hon'ble Court shall
hare bearinq on importers others thal the respondents. and for purpose of carrying
forward the Hon'ble Court's directions, the following procedure can be adopted at the
port of import (POI) :-

(a) for the relevant imports that could not meet the said pre-import condition
and are hence required to pay IGST and Compensation Cess to that extent, the
importer (not limited to the respondents) may approach the concerned
assessment group at the POI with relevant details for purposes of payment of the
tax and cess along with applicable lnterest.
(b) the assessment group at POI shal1 cancel tJ.e OOC ard indicate the reason in
remarks. The BE shall be assessed agam so as to cha-rge the tax and cess, in
accordance with the above judgrnent.
(c) the payment of tax and cess, along with applicable interest, shall be made
against the electronic challan generated in the Customs EDI System.
(d) on completion of above payrnent, the port of import shall make a notronal OOC
for the BE on the Customs EDI System [so as to enable transmission to GSTN porta-l of,
inter aha, the IGST and Compensation Cess amounts with their date of payment
(relevant date) for eligibility as per GST provisionsl.
(e) the procedure specifred at (a) to (d) above can be applied once to a BE.

6.1 Accordingly, the idput credit with respect to such assessed BE shall be enabled to
be avarlable subject to the eligibility ald conditions for taking input tax credit under
Section 16, Section 17 and Section 18 of the CGST Act, 2O),7 and rules made
thereunder.

6.2 Further, in case such input tax credit is utilized for pal,rnent of IGST on outward
zero-rated supplies, then the benefit of refund of such IGST paid may be available to the
said registered person as per the relevant provisions of the CGST Act, 2Ol7 and the
rules made thereunder, subject to the conditions and restrictrons provided therein.

7. The Chief Commissioners are expected to proactiveiy guide the Commissioners and
officers for ironing out any local level issues in implementing the broad procedure
described in pa-ras 5 ald 6 above and ensuring appropriate convenience to the trade
including in carrying out consequentizrl actions. For this, suitable Public Notice and
Standing Order should be issued. lf alry difhculties are faced that require attention of
the Board, those can be brought to the notice.

23.8 Further, I find that DGFT have rssued Trade Notice No. 712023-24 dated
Oa.O6.2O23, saying that "a11 the imports made under Advance Authorization Scheme on
or aJter 13.7O.201,7 arrd upto ernd including 09.01.2019 which could not meet the pre-
import condition may be regularized by making paJrments as prescribed in the Customs
Circular".

23.9 | hnd that the said importer has reiterated their contention that the Pre Import
condition laid down vide zrmendment Notifrcation No. 79 l2Ol7-Cus, dated l3-lO-2O77
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in exemption Notifrcation No. No.18/2015 dated 0l-04-2015, is arbitrary and further
contended that "Pre-import Condition" is an unworkable restriction. I ltnd that
aforesaid issues were contended before the Hon'ble Gujarat High Court in case of
Maxim Tubes Company R/t. Ltd. v. Union of India -reported as 2019 (368) E.L.T. 337
(Guj.). I find that discussing all the aforesard issue, Honble Supreme Court has turned
down this decision of Maxim Tlrbes Company Pvt. Ltd, v. Union of India in case of
Union of India Vs. Cosmo FiIm Ltd. Thus, I find that Importer have utter disregzrd
towards tJ:e decision of Hon'LrIe Supreme Court as thcy are contesting the same issue
which has already been settled by the Honble Supreme Court.

23.1O Thus, from the frndings and discussion in Para 23 to 23.9 above, I hnd that tl:ere
is no dispute that the sard importer has failed to comply with the mandatory
conditions of 'Pre-lmport' while claiming the benefit of Exemption from IGST and
Compensation Cess under Exemptron Notification No. 18/2015 dated 01-04-2015, as
amended by Notifrcation No.79/2O77-Cus, dated I3-|O-2O17 during the penod from
Octoberl3, 2Ol7 to January 9,2079, in Advance Authorization Scheme.

24. Whether duty of Customs amounting to Rs 2,97,38,OO3/- (Rupees T\vo Crore,
Ninety Seven Lakh, Thirty Eight Thousand and Three only) rn the form of IGST
saved in course of imports of the goods through Hazira PorI and ICD Sabarmati under
the subject Advance Authorizations and the corresponding Bills of Entry as detailed rn
the Show Cause Notice dated 16.08.2022 issued by Commissioner of Customs,
Ahmedabad and Duty of Customs amounting to Rs 26,19,149/- (Rupees Twenty Slx
Lakh, Nineteen Thousand, One Hundred & Forty Nine only) in the form of IGST
saved in course of imports of the goods through Mundra Port under the subject
Advance Authorizations ard the corresponding Bills of Entry as detailed in the Show
Cause Notice dated 31.05.2022 issued by Additional Commissioner, Customs, N,lundra,
in respect of which benefit of exemption under Customs Notification No. 18/20 15 dated
01-04-2015, as amended by Notification No.79 12017-Cus, datcd 13-10-2017, wzrs
incorrectly availed, without complying with thc obligatory pre-import condition as
stipulated in the said Notificatron, and a.1so for contravening provisions of Para 4.14 of
the Foreign Trade Potcy 12O15-20), by resorting to deliberate suppression of thc fact of
such non-compliance from the Customs Authority, should be demanded and
recovered under Section 2a@l of the Customs Act, L962 read with the provisions
of Section 143(3) of the Customs Act, 1962 rvhich provides for recovery of the
Customs Duty and interest there upon by wa1, of enforccment of the Bonds executed by
them at the time of import;
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24.L I frnd that it would be worth to reiterate that the Hon'ble Supreme Court in case
of Union of India Vs. Cosmo Films Ltd has overrulcd judgement of Hon'ble Gujarat High
Court and has held tliat pre-import conditions, during Octoberl3, 2017 to January 9,
2019, in Advance Authorization Scheme was valid. Thus, I find that the Hon'ble
Supreme Court has settled that IGST and Compensation Cess involved rn the Bills of
Entry frled during Octoberl3,2Ol7 to January 9,2019 is required to be paid on fai-lure
to compliance of 'Pre Import Condition as stipulated under Exemption Notifrcation No.
la/2075 dated 01.04.2015, as amended by Notification No. 7912017-Cus, dated
l3.IO.2Ol7. I ftnd that it is undisputed fact that said Importer has failed to fu lfi1i and
compty with 'Pre Import condition' incorporated in the Foreign Trade Policy of 20 15-
2O2O and Handbook of Procedures 2O15-2O2O by DGFT Notification No. 33/2015-20
and Customs Notification No.18/2015 dated 01-04-2O15, as amended by Notrhcation
No. 79l2Ol7-Cus, dated l3-1O-2O77. Further, I find that Importer is well aware of the
rules and regulation of Customs as well as Exirn Policy as thc1, are regulerrly irnportrng
the goods under Advance Authorisation and they were fully aware that the goods being
cleared from Customs was not fulfllling pre import condition as tJ:ey have already frled
the Shipping Bill to this effect ald goods have already been exported. Thus, it proves
beyond doubt that goods imported under subject Bills of Entry were never used in the
goods already exported. Thus, I find that thc Importer with clear intent to evade the
paJrment of IGST and Compensation Cess, have suppressed the facts of export without



compliance of Pre- Import condition from the Depattment wh e filing Bills of Entry
under Advance Authorisation. Therefore, extended period is rightly invoked and
therefore differential Customs Duty totally amounting to Rs.3,23,57,152/
[RS.2,97,38,OO3/ - + Rs.26,19,L491-l rs required to be recovered under Sectron 28 (f
of the Customs Act, 1962 along with applicable interest under Section 28AA of the
Customs 4ct.1962

24.2 F]urthet, without preJudice to the demand under Sectlon 28 (41 of the
Customs Act,L962, I hnd that in the present case, the importer has also frled Bond
under Section 143 of the Customs Act, for the clearalcc of imported goods under
Advance Authorization availing the bcnefrt of exemption under Customs Notillcation
No.18/2015 dated 01-04-2015, as amended by Notifrcation No.79l2Ol7-Cus, dated
13-70-2017. Sub Section (1) of Section 143 explicitly says that "Where this Act or ang
other Lau-t requires anything to be done before a person can import or export d.nA goods or
clear any goods Jiom lhe control of officers of anstoms and the lAssistanl Commissioner of
Cu.stoms or Deput14 Commi.ssioner of Customsl is satisTSed that hauing regard to the
circumstances of tlrc case. such thing cannot be done beJore such import, export or
clearance uithout detiment to that person, the [Assistant Commissioner of Customs or
Deputg Commissioner of Customsl may, nofittitlstanding anAthing contained in this Act or
such other law, grant Leaue for such import, export or clearance on the person exeanting a
bond in such amoun; uitlt suclt surelA or seanitg and subject to such conditions as the

/A,ssi.stant Commissionc:r of Customs or DeputA Commissioner of Customsl approues, for
the doing of that thing utithin such time afier the import, export or clearance a.s mag be

specified in the bond". On perusal of language of the Bonds being frled by the Importer,
I find that conditions are explicitly mentioned in Bond. The wording and conditron of
Bond inter alia is reproduced below:

WHEREAS we, the obligor (s) have imported the goods listed in annexure- 1 availing
customs duty exemption in terms of the notificatron of the Government of India in
Ministry of Finance (department of revenue) No.O18/20i5 dated 01.04.2015
(hereinafter referred to as the said Notifrcation) against the Advance License No.

(hcreinafter as the license) for the import of the goods mentioned there in on the terms
and conditions specified in lhe said notifrcation and license.

NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT:-
1. I/We, the obllgor(s) fulfill all the conditions of the said notification and shall
observe and comply with its terms and condition,
2.We the obligor shall observe all the terms and conditions specilied in the
license.
3,...
4...
S.We, the obligor, shall comply wlth the conditions stipulated in the said Import &
Export Poltcy as amended from time to time,
6...

It is hereby declared by us, the obligor(s) and the Government as follows:-

1. The above written Bond is given for the performance of arr act il-r which the public are
rn tcres t.
2.The Government through the commissioner of customs or any other officer of
the Customs recover the same due from the Obllgor(sl in the manner laid sub-
section (l)of the section 142 ofthe customs 

^ct,1962.

24.3 I hnd that no tirne limit is prescribed for recovery of any liability in case of Bond
filed under Section 143 (1) of the Customs Act,l962 as it is continuous liability on the
part of the importer to follow the conditions prescribed in the Bond. I frnd that the said
importer is obliged to follow the conditions of tJ.e Bond. Therefore, I frnd that by ftling
the Bond under Sectj.on 143, said lmporter is obliged to pay the consequent duty
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Iiabilities along with i.nterest on noncompliance/failure to fulfill the conditions of the
Notification. Therefore, I frnd that without prejudice to the extended time limit
envisaged under Section 28 (41 of the Customs Acl, L962, sard Importer is 1iab1c to pay
differential duty alongwith interest wrthout arry tirne hmrt. Therefore, I hnd that without
prejudice to the Provisions of Section 28 $) of the Customs AcL,I962, the Bond is
required to be enforced under Section 143 (3) of the Customs Act, 1962 for the recovery
of differentia-l Customs Duty of Rs.3,23,57,152/-(Rs.2,97 3a,OO3/ - + Rs.26,19,149/-)
alongwith interest.

24.4 Further, Section 28AA ibid proredes that when a person is liable to pay Duty in
accordance with the provisions of Section 28 ibid, in addition to such Duty, such
person is a-1so liable to pay interest at applicable ratc as well. Thus the said Section
provides for payment of interest automatlca.lly along with the Duty
confrrmed/determined under Section 28 ibid. I have zrlready held that Customs Duty
amounting to Rs.3,23,57,L521-1Ps.2,97,38,OO3/- + Rs.26,19,149/-lis liable to be
recovered under Section 28Fl of the Customs Act, 1962. Therefore, I find that
differential Customs Duty of Rs.3,23,57,1521-(Rs.2,97 pa,O03/- + Rs.26,19,149 /-)is
required to be demanded ald recovered as dctermincd under Section 28 (8) of the
Customs Act, 1962 alongwith Interest under Section 28AA of the Customs Act, 1962.

24.5 I find that, it is not in dispute that the importer had imported the goods claiming
the benefrt of Notification No. 18/2015 dated 0 I.04.2015 under Advance Authorization.
Conditron (iv) of the Notifrcation No.18/2015 dated 01.04.2015 says that "(iv) that in
respect of imports made before the discharge of export obligation in full, the importer at
the time of clearance of the imported materials executes a bond with such surety or
security and in such form and for such sum as may be speci{ied by the Deputy
Comrnissioner of Customs or Assistant Commissioner of Customs, as the case may be,
binding himself to pay on demand arr amount equal to the duty leviable, but for the
exemption contatred herein, on the importcd materials in respect of which the
conditions specifled in this notilication are not complied wrth, together wlth rnterest at
the rate of frfteen per cent per zrnnum from the date of clearance of the said materials;".

25, IVhether the (i) Subject goods, having assessable value of Rs 16,52,11,129l-
(Sixteen Crore, Fifty Two Lakh, Eleven Thousand, One Hundred and T\xrenty Nine
only) imported through Hazira Port & ICD Sabarmati under the subject Advance
Authorizations as detailed in the Show Cause Notice dated 16.08.2022 issued by
Commissioner of Customs, Ahmedabad and (ii) Subject goods, haviflg assessable
value of Rs 1,45,50,828/- ( One Crore, Forty Five Lakh, Fifty Thousand, Eight
Hundred & Twenty Eight only) as detailed in the Show Cause Notice dated
3L.O5.2022 issued by Additional Commissioner, Customs, Mundra should be held
liable for confiscation under Section 111(o) of the Customs Act, 1962, for being
imported availing incorrect exemption of IGST in terms of the Notification
No.18/2O15 dated O1-O4-2O15, as amended by Notifrcation No,7912O17-Cus,
dated 13-1O-2O17, without complying with obligatory pre-import condition laid
down under the said Notification?

25.1 Show Cause Notice proposes confiscation of the impugned imported goods under
Section 111(o) of the Customs Act, 1962. Any goods exempted, subject to any condition,
from duty or any prohibition in respect of the import thereof under this Act or alry other
law for the time being in force, in respect of which the conditron is not observed unless
the non-observance of the condition was sanctioned by the proper officer, would come
under the purview of Section 111(o) of Customs Act, 1962. As discussed above arrd
relying on the decision of Hon'ble Supreme Court in case of Union of India Vs. Cosmo
Filrns Ltd reported as 2023 (72) GSTL 147 (SC) wherein Honble Supreme Court has
held that pre-import condition, during October,2OlT lo January,2019, in Advance
Authorization Scheme was valid, I find ttrat thc Irnporter bas fa-rled to comply with the
pre-import conditions as stipulated under Notihcation No. No.I8/20I5 dated 01-04-

Page .17 ol5,l



2015, as amended by Notification No.7912077-Cus, dated 13-lO-2O17 and therefore,
imported goods under Advance Authorizatron claiming the benefrt of exemption
Notification No. No.18/2015 dated O1-04-2015, as amended by Notification No
79 12077 -Ctts, dated l3- 10-2017 ate liable for confiscation under Section I 1 1(o) of th-
Customs 4c1,7962.

25,2 As the impugned goods arc found l-iable to confiscation under Section 1I1 (o) of
the Customs Act, 1962, I frnd it necessary to consider as to whether redemption fine
under Section 125(1) ol Customs AcL, 1962 can be imposed in lieu of confiscation in
respect of the importcd goods, which are not physically avarlable for confrscation.
Section 125 (1) ofthe Customs Act, 1962 reads as under:-

"125 Option to pay fine in lieu of confiscation -
(1) Whenever confiscation of any goods is authorised by this Act, the officer

adjudging it may, in the case of any goods, the importation or exportation whereof is
prohibited under this Act or under any other 1aw for the being in force, and sha-ll, in
the case of aly other goods, give to the owner of the goods [or, where such owner is not
known, the person from whose possession or custody such goods have been seized,]

an option to pay in lieu of conhscation such fine as the sard officer thinks frt..."

"ll is contended bg the learned Counsel for the appelLan.t tha.t redemption f.ne could
not be imposed because the goods were no longer in the custody of the respondent-
authoitg. It is on admitted fact that the goods uere relea^sed to the appellant on an
application made bg it and on the appellant exeanting a bond. Under these ciranmstances
if subsequentlg it is found tlTat the import uo.s not ualid or tLTat tlTere u.tas any other
iffequlantA uhich u.'outd entitle the customs autlroities to conftscate the said goods, then
the mere fact that the goods u.tere releosed on tlTe bond being executed, u.tould not take
au.tag the pouLer of the anstoms authoities to leuy redemption fne "

25.4 I find that even in the case where goods are not physically available for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2018 (OO9) GSTL O142
(Mad) wherein the Honble High Court of Madras has observed interalia in Para 23
as under:

" 23.The penaltA directed against the importer under Section 112 and the fine payable
under Section 125 operate in tu.to dilferent fields. The fine under Section 125 is in lieu
of confiscation of the goods. The pogment of fine follouted up bg pagment of dutg and
other charges leuiable, cts per sub-section (2) of Section 125, fetches relief for the goods

from getting confiscated. Bg subjecting the goods to paAment of dutg and other
cha.rges, the improper and irreqular importation is sought to be regulaised, uhereas,
bg subjecting the qoods lo paAment of fne under sub-seclion (1) of Section 125, the
goods are saued from gettina confscated. Hence, the auailabilitA o-f the goods is not
necessanl for imposinq the redemption fine. The openino tuords of Section 125,

"Wheneuer confiscation of anu qoods is authoised b this Act ...." binas out the oointu

clearlu. The pouter to impose redemption ftne spinas from the authonsation of
confiscation of qoods prouided for under Section 111 of the Act. When once power of
authorisation for con fiscatlon o ods ets tracedfoo o ard .Section 111 o the Act

ical auailabilitu of ooods is not so much releuant.ue are of the opinion that the phus
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25.3 I hnd that the importer has wrongly availed the benefrt of Notification No.18/2015
dated 01-04-2015, as amended by Notifrcatior, No.79 l2Ol7-Cus, dated 13-10-2017 and
further imported goods have been cleared a-fter the executiorr of Bond for the clearance
of the imported goods under Advance Authorization. I rely on the decision in the matter
of Weston Components Ltd. v. Collector reported as 2000 (115) E.L.T. 278 (S.C.)

whcrein Honble Supreme Court has held that:



The redemption fine is in fact to auoid such consequences Jlc:tuing from Section 111
onlg. Hence, the payment of red.emption fine saues the goods from getting confiscated.
Hence their h sical auailabili does not haue an S1 nt cattce ttton ortm

n oerS We accordinglg ansu.)er question No. (iii).'

25,5 Hon'ble High Court of Gujarat by relying on this judgment, in the case of
Syrergy Fertichem Ltd. Vs. Union of Iodia, reported in 2O2O (33) G.S.T.L. 513
(GuJ.), has held interalia as under:-

774. ..,... In the aforesaid contert, u)e maA refer to and relg upon a decision of the
Madras High Court in the ca.se of M/ s. Visteon Automotiue SAstems u. Tlte Customs,
Excise & Seruice Tox Appellate Tibunal, C.M.A. No. 2857 of 2O11, decided on 11th
August, 2017 [29J9[!)_G.SJJJ72 (Mad.)], uherein the following has been obserued in
Para-23;

"23. The penaltg directed against tLLe importer under Section 112 and
the fine payable under Section 725 operate in tuto different fields. The fne
under Section 125 is in lieu of confiscation of the goods. TLe pagment of fine
followed up by pagment of dutg and other charges leuiable, as per sub-section
(2) of Section 125, fetches relief for the goods from getting conJiscated. Bg
subjecting the goods to payment of duty and other charges, the improper and
irregular importotion is sought to be regulaised, whereas, bg subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the goods are
saued from getting confiscated. Hence, tlrc ouaiLabilitg of the goods is not
necessary for imposing the redemption fne. The opentng uords of Section 125,
"Wheneuer confiscation of any goods is authoised by this Act....", bings out
the point clearlg. The power to impose redemption fine spings from the
authoisation of confiscation of goods prouided for under Section I 1 1 of the Act.
When once power of authorisation for confiscation of goods gets traced to the
soid Section 111 of the Act, ure are of the opinion that the physical auailabilitg
of goods is nol so much releuant. The redemption line is in fact to auoid such
consequences flotLting ftom Section 111 ontg. Hence, lhe pagment of redemption
fine saues the goods from getting conrtscated. Hence, their phgsical auailabilitg
does not haue ang signifcance for imposition of redemption fne under Section
125 of the Act. We accordinglg anstaer question No. (iii)."

175. We uould llke to Jollow the d.ictum as laid doutn bg the Modras Hlgh
Court ln Para-23, referred. to abole."

7, Heard both the sides and perused the records of the case. We find that the
appellant M/ s. Apco had imported the "Hot mtx plant" under Notification No.
21/2OO2-Cus. Sr. No. 230. It is apparent from the facts of the case that the plant
u)as neuer utiliz,ed as prouided under the condtions of the notificatton. The
contention of the appellant that theg were etigible Jbr multiple road constrsites does
not medn that the condition of the notification has been follotued, In fact the plant
u)as rleuer used for such contracts os canuassed bg the appellant duing the
importation of goods and claiming exemption, The appellant has not adduced
single euidence tLnt they haue foLloued the condiLions of the notifcation. They
declared th-at theg had contracts anuarded bg the State of U.P uherein the imported
plant uould be used. Howeuer they neuer used th"e said imported equipments in
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25.6 I frnd that the ratio of decision rendered by Hon'ble Tribuna.l Mumbai in case of
Apco Infratech Put Ltd. v. Commissioner reported as 2019 (368) E.L.T. 157 (Tri.-
Mumbai) a-ffirmed by the Honble Supreme Court reported as 2019 (368) D.L.T. A49
/S. C.// is squarelg applicoble to the present cas€ as in the said decision it has been held
as under :



State of ll.P. for construction of road. Instead theg used the plant as a sub-
contractor in State o.[ RajasthcLn and ]'amil Nadu, but euen. in these cases also theg
uere not n.amed os sub-contraclor in the contract anuarded for construction of road_-_
As per the conditions of the exemption notifi.cation, an importer can claim tle
beneft of exemption prouided theg are named as sub-contractor for construction of
road. Euen this condition uas not satisfed. It clearlg shouts that the appellant
neuer complled uith the cond.itlons ol the exemption notificdtion qnd hc.s
knouinglg uiolated the conditions. We also Jlnd that slnce the conditions
oJ the not{ication uere not complled. urith and. trom the facts o;f the ca.se
it is oery clear that the samc uere netEr intended to be complied with, ue
hold. that the impugned order confinnlng demand, penaltles and
conJiscatlon of goods hos been rightlg passed. We also find that tlte off.cers
had handed ouer the plant for safe custodg afier sei-zure and th.e same could not
haue been used utithout perunission from the department. Hauing utolated the
conditions of Section 11O safe keeping by using the plant euen afier seizure makes
the appellant liable for penaltg under Section 117 of C.A. 1962. Further ue find
that Shn Anil Singh, Managing Director uta,s fullg awore aboul the benefits likelg to
accrue bg auailing ineligibte notif.cation and use of machine an.d therefore in such
case his complicitg in de-Iiberate uiolation of the condition of notif-cation is
opparent. Hotaeuer in cose of Shi V.S. Rao, Chief Manager (F & A), ute find that he
u-,as onlg concerned uith the toxation matter to the ertent of auailing benefit of
exemption notif,ccLtion and utas not concerned/ connected uith the decision to use
machine and his role in uiolation of condition is also not uisible. We are therefore of
the uietu that he cannot be burdened tuith penaltg. Resultantly, in uieu of our
oboue findings, tue uphold the impugned order inasmuch as it has confirmed
demand, conf.sccttion of goods and penalties against M/ s. Apco and Shri Anit
Singh. Hotueuer the penaltg imposed upon Shri 7.S. Rao is set aside. The
imptgned order is modified to the aboue ertent. The appeals filed bg M/ s.

Apcolnfratech an.d Shri Anil Kumar Singh is rejected and tlrc appeal filed by Shri
S.7 Rao is aLloued.

In the present case, it is clearly apparent that the importer/ notrcee never
complied with the conditions of the exempton notification and has knowingly violated
the conditions. The importcr has knowingly cleared the irnported goods mthout
observing obligatory conclition of 'Pre Import' as envisaged under Notilication
No.18/2015 dated 01.04.2015, as amended by Notification No.7912017-Cus, dated
l3.lO.2O77.ln view of the above, the impugned goods imported wrthout observing
obligatory condition of "Pre-import" as envisaged in the aforementioned notifrcation are
rightly Iiable for conliscation.

25.7 ln vrew of the above, I find that redemption fine under Section 125 (1) is liable to
be rmposed in lieu of confiscation of (i) impugned goods having assessable value of Rs
76,52,11,1291- (Sixteen Crore, Fifty Two Lakh, Eleven Thousand, One Hundred and
Twenty Nine only) imported through Hazira Port & ICD Sabarmati under tlle Advance
Authorizations as detailed in the Show Cause Notice daled 16.08.2022 issued by
Commissioner of Customs, Ahmcdabad and impugned goods, having assessable value
of Rs 1,45,50,8281 - | One Crore, Forty Five Lakh, Fifty Thousand, Eight Hundred &
Twcnty Eight only) as detailed in the Show Cause Notice dated 31.05.2022 issued by
Additional Commi.ssioner, Customs, Mundra.

26. Whether Penalty should be imposed upon them under Section 114A of the
Customs Act, 1962, for improper importation of goods availing exemptlon of
Notification and without obsenrance of the conditions set out in the notification,
and also by reasons of misrepresentation and suppression of facts with an intent
to evade payment of Customs Duty as elaborated above resulting in non-payment
ofDuty, which rendered the goods liable to confiscation under Section 111(o) of
the Customs Act, 1962.
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26.1. I frnd that demand of differential custom Duty totally amountmg to

Rs.3,23,57,152/ - (Rs.2,97,38,003/- + Rs.26,19,149 /-) has been made under Section

28(4) of the Customs Act, L962, which provides for demand of Duty not levied or short

levied by reason of collusion or wilful mis-statement or suppression of facts. Hence as a

naturally corollary, penalty is imposable on the Importer under Section 114A of the

Customs Act, which provides for penalty equal to Duty plus interest in cases where the

Duty has not been levied or has been short lelred or the interest has not been charged

or paid or has been part paid or the Duty or interest has been erroneously refulded by

reason of coilusion or any wilful mis statement or suppression of facts. In the instant
case, the ingredient of witful mis-statement and suppression of Iacts by t]le importer
has been clearly established as discussed in foregoing paras and hence, I find that thls
is a fit case for imposition of penalty equal to the amount of Duty plus interest in terms
of Section 1 14A ibid.

26,2 Further, I rely on the ratio of ttre decision of Honble Tribunal Delhi in case of
Commissioner of Customs Vs. Ashwili Kumar Alia Amanullah reported as 2O21 (37 6)

E.L.T. 321 (Tri. - DeI.)wherein it is held as under :

"39.The last contention of Shri Amanullah in his appeal is that since penalty
has been imposed under Section 114A, no penalty should be imposed under Section
I 14AA also upon them. We find that the ingredients of Section 1 14A and Section
114AA are different. Section 114A provides for non-levy of duty or short lerry of duty
due to certain reasons. There is no dispute that no duty was leued or pard on the
imported gold concealed in the UPS by mis-declaring the nature of goods.

Therefore, Section 114A has been correctly rnvoked in this case and a penalty has been
imposed."

I frnd that in present case, imporler has with clceir intent to evade the pa_vment of
IGST have wrongly availed the benefit of exemption Notification No. 18/2015 dated
0I.04.2015, as amended by Notification No. 79 12077-Cus, dated 13.10.2017 for the
clearalce of imported goods under Advance Authorization and did not fulfr-ll the 'Pre-
Import' condition 2s s iFulated in Notification No. 18/2015 dated O1.04.2015, as
amended by Notifrcation No.79/2017-Cus, dated 13. i0,2017 a-nd thereby short paid the
duty. Therefore, Importer is liable for penalty under Section 114A of the Customs Act,
1962 as proposed in Show Cause Notice dated 16.08.2022 issued by the Commissioner
of Customs, Ahmedabad ald Show Cause Notice dated 31.05.2022 issued by the
Additional Commissioner of Customs, Mundra.

27. Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, 1962:

I ftnd that ftfth proviso to Section 114A stipulates that "where any penalty has
been levied under this section, no penalty shall be levred under Section 112 or Sectron
I14." Hence, I refrain from irnposing penzrJty on the irnporter under Section 112 (a) and
1i2 (b) of the Customs Act, 1962.

28. I find that Importer has submitted that the restrictions by way of 'Pre Import
condition' imposed is in violation of the principle of promissory estoppels. I find that the
plea is not tenable as various judicial forum has time and again has held that
'Promissory estoppels'is not ava.rlable against the exercise of lcgislative power ald nor
any vested right accrues to in the matter of grant ol zrny tax concession. Ratio of
decision of Hon'b1e Supreme Court rendered in the case of Union of India Vs. A.B.P. Pvt.
Ltd. reported in 2023 (386) ELT 33 (SC) is squarely applicable in present case, wherein
it has been interalia stated as under:

26. So far as the question of promissory estoppel is concerued, o recent decision
of this Court, in Prashanti MedicaL Seruices & Research Foundotion u. Union of India,
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(201 9) 9 SCR 828/ l2O19l I 07 toxmann.com 382 (5.C.)/ [2019] 265 Taxman 504 (SC)
placed tlte matter in correct perspectiue, ruhen it obserued that :

"26. .... .. a plea of promissory estoppel is not auailable to an assessee against the -./
exercise of legislatiue pouter and nor anA uested ight accrues to an assessee in the
matter of grant of ang tax concession to him. In other utords, neither the appellant nor the
assessee has any ight to set up a plea of promissory estoppel against the exercise of
legislatiue pouLer such as the one exercised while inserting sub-section (7) in Section 35AC
of the Act (see Motilal Padampat Sugar Mills Co. Ltd. [Motilal Padampat Sugar Mitls Co.

Ltd u. State of U.P., (1979) 2 SCC4O9l and other coses relied onbg the Learned Counsel

for the respondent Reuenue). It is more so uhen u.te find that this sub-section uLas made
applicable uni,formlg to all atike the appellant prospectiuelg. "

27. In the present case, the pincipal, or rather tle sole ground u.thich persuaded
the High Court, to set aside the Amended Notification is that u,,ithdraurat of the concession
couLd not be said to facilitate indigenous manufacturers. It wos also held that "Indigenous
angle therefore uas not germane to withdra u.tal of exemphon" and therefore, .public

interest wltich must gouern in the co,se of grant or uithdrautal of the grant is lost." The
third ground uas that there tuas no " distinction betueen the tu.to tgpes of machines o-s

both uere hauing the same technology."

28. Once it is recognized that it is the exeantiue's exclusiue domain, in fiscal and
economic matters to determine the nature of classif.cation, the ertent of leuy to be
imposed, and the factors releuant for either granting, refusing or amending exemptions,
the rote of the Court is conJined to decide if its decision is backed bq reasons, gerrnane,
and not irreleuant to the matter. Judicial scntting can also ertend to consideration of
legotity, ond bona fdes of the decision. The wisdom or untuisdom, and the soundness of
reasons, or their suffi.ciencA, cannot be proper subject matters of judicial reuieu.t. In the
present case, the impugned judgment l:rls uirtualLg conducted a meits reuieu.t of the
concemed economic measure lViuek Narayan Sharma (Demonetisation Case 5 J.) u. Union
of India, 2023 (1) SCR 1/ [2023] 146 toxmann.com 36 (SC)

" 13.4
sufficiencA
as such an
the field."

......That the court maA not undertake a forag into the meits, demeits,
or lack th,ereof, success in realising the objectiues, etc. of an economic policA,

analllsis is the prerogatiue of tlrc Gouernment in consuLtation uith experts in

29 , In view of my lindrngs in the paras suprd, I pass the follomng order

::ORDER::

(A) In respect of Show Cause
KZU I Cornrnr. / O&A I 2O2L -22 dated 16.O8.2O22:

Notice No. VIII/ 11- \2IDRI-

(a) I confirm the Duty of Customs amounting to Rs 2,97,38,003/- (Rupees Two
Crore, Ninety Seven Lakh, Thirty Eight Thousand and Three only) in the form of
IGST saved in course of imports of the goods through Hazira Port and ICD
Sabarmati under Advance Authorizations and the corresponding Bills of Entry as

detailed in the Show Cause Notice and order recovery of the same from M/s.
Singhal lndustrres B,t. Ltd in terms of the provisions of Section 28(4) of the
Customs Acl, 1962 along with applicable interest under Section 28 AA of the
Customs Act, 1962;

(b) I hold the subject goods having assessable value of Rs 76,52,11,1291-
(Rupees Skteen Crore, Fifty Two Lakh, Eleven Thousand, One Hundred ald
Twenty Nrne onl-v) imported through Haztra Port & ICD Sabarmati under Advance
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Authorizations as detailed in the Show Cause Notice liable for confiscation under
Section 111(o) of the Customs Act, 1962.However, I give them the option to
redeem the goods on payment of Fine of Rs.50,00,000/- (Rupees Fifty Lakh only)
under Section 125 of the Customs Acl, 1962t

(c) I impose a penalty of Rs 2,97,38,003/- (Rupees T\vo Crore, Ninety Seven
Lakh, Thirty Eight Thousand and Three only) ) plus interest on M/s. Srnghat
Industries Pvt. Ltd. under Section 114A of the Customs Act, 1962 in respect of
Advance Authorizations and tJ:e corresponding Bills of Entry as detarled in
Show Cause Notice. However, I give an optron under proviso to Section 114A of
the Customs Act, 1962, to the importer, If the duty and interest as confirmed
above is paid within 30 days of communication of this order, the amount of
penalty imposed would be 25o/o of the duty and interest as per the first proviso to
Section 114-4. ibid subject to the conditron that the amount of penalty so
determined is also pard within sard period of 30 days.

(d) I refrain from imposing penalty on M/s. Singhal Industries Pw. Ltd under
Section 112 (a) of the Customs Act, 1962 for the reasons discussed in para 26
supra:

(e) I order to enforce the Bonds executcd by M/s Singhal Industries P\,1. Ltd in
terms of Section 143(3) of the Customs Act, 1962, for recovery of the Customs
Duty and interest as mentioned at (a) above.

(B) In respect of Show Cause Notice No.GEN/ADJ/ ADC|477 12022-Adjn dated
3L,O5,2O22 issued by the Additional Commissioner of Customs, Custom House,
Mundra Port:

(a) I confrm duty of Customs amounting to Rs 26,19,149l- (Rupees Tlventy Six
Lakh, Nineteen Thousand, One Huadred & Forty Nine only) in the form of IGST
saved in course of imports of the goods through Mundra Port under r\dvalce
Authorizations and the corresponding Bills of Entry as mentj.oned at Sr. No. 12 to ),4
in Table No. 7 in Show Cause Notice dated 3I.O5.2O22 and order recovery of the
same from M/s. Singhal Industries Pvt. Ltd in terms of the provisions of Section
28(4) of the Customs Act, 1962 along wrth applicabie interest under Section 28 AA of
tlre Customs Acr, 1962;

(b) I hold the subject goods, having asscssable value of Rs 1,45,50,828/- ( One
Crore, Forty Five Lakh, Fifty Thousand, Eight Hundred & Twenty Eight only) as
detailed in the Show Cause Notice issued by Additional Commissioner, Customs,
Mundra liable for confiscation under Section I 1 1(o) of the Customs Acl, 1962.
However, I give them the option to redecm the goods on payment of Fine of
Rs.4,50,000/- (Rupees Four Lakh Fifty Thousand only) under Section 125 of the
Customs Act, 1962;

(c) I impose a penaity of Rs 26,19,149/- (Rupees TWenty Six La.kh, Nineteen
Thousand, One Hundred & Forty Nine only) plus interest on M/s. Singhal
Industries R/t. Ltd. under Section 114A of the Customs Acr, 1962 in respect of
Advance Authorizations and the corresponding Bills of Entry as detai-led in Show
Cause Notice. However, I give al optron under proviso to Section 114A of the
Customs Act, 1962, to the irnporter, If the duty and interest as confirmed zrbove is
paid within 30 days of communication of this order, the amount of penalty imposed
would be 25o/o of the duty and interest as per t1'e first proviso to Section 1 I4A ibid
subject to the condition that the amount of penalty so determined is also paid within
said period of 3O days.
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(d) I refrain from imposing penalty on M/s. Singhal Industries h/t. Ltd h/t. Ltd.
under Section 112 (a) of the Customs Act, 1962 for the reasons discussed in para26
supra: ( ,

(e) I order to enforce the Bonds executed by M/s. Singhal Industries R/t. Ltd in
terms of Seclion 143(3) of the Customs Act, 7962, for recovery of the Customs Duty
as mentioned at (a) and (c) above along with interest.

3O. This order is issued without prejudice to arry other action that may be taken under
the provisions oI the Customs Act, 1962 and Rules/Regulations framed thereunder or
any other law for the time being in force in the Repubiic of Indra.

31. The Show Cause Notice VIII/ 11-l2lDRI-KZU /Commr./O&A/2021-22 dated
16.08.2022 & GEN/ADJ/ADCl477 /2o22-Adjn dated 31.05.2022 are disposed olf in
above tetms.

M/s Singhal Industries Pvt. Ltd,
Block No.1547, Behind Mukat Pipes,
Khatraj-Kalol Road, Moti Bhoyan,
Gandhinagar, Gujarat - 382721

Copy to:-
1. The Chief Commissioner of Customs, Ahmedabad Zone, Ahmedabad for

information please.
2. The Additiona.l Commissioner of Customs, Mundra for information please.

3. The Additiona-l Commissioner of Customs (TRC), Ahmedabad for information
please.

4. The Deputy Commissioner of Customs, ICD Khodiyar / Hazira, Customs,
Ahmedabad for information please.

5. The Superintendent of Customs(Systems), Ahmedabad in PDF format for
uploading on the website of Customs Commissionerate, Ahmedabad.

6. Guard File.

DtN -2024047 TMNOOOO I O7986
P.No. VIll / 1 O 12 I DRI-KZU/ Commr. / O&A I 2O2 1 -22

,/ l\
\0"

+
(Shiv Kumar Sharma)
Princrpal Commissioner

Date:lO.O4.2024.
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