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qosnlvr€ur:

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-2L-2024-25 dated
24.06.2024 in the case of M/s. Interglobe Aviation Limitcd, l,cvcl I. 'l'owcr C.

Globa-l Business Park, Mehrauli Road, Gurugrzrm, Haryana - )22002.

frrgqRtdt ffi qdurdt, se-qRrmqd.rbR\rR;{@n<rq@lqrfre1

1. This copy is granted free of charge for private use of the person(s) to whom il
is sent.

z. SseflNsr*iqf+t{rffiq-sqTffitmeq-o., ciqlE{-tr gd

+drfi q+dq qqfD-orq, GrilrflEr< ffi {q irtcr*. fr}E 3t$-d

o-{vo.-drtrqqct-drq6{Bqn, Sllg_o., @
gqfrcB"i, dEc'drdc , ftftwrrrtgeb-o;gfr, ffitrc+,R, c1{IqEI, 3{dKrdl( 380

oo+otgdfDnffiqr
2. Any person deeming himself aggrieved by this Order ma)/ appcal against this

Order to the Customs, Excise and Service Tax Appellate l'ribunal,
Ahmedabad Bench within three months from thc date of its communication.
The appeal must be addressed to the Assistant Registrar, Customs, Iixr:isr:
and Sewice Tax Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr.

Girdhar Nagar Bridge, Girdhar Nagar, Asarwar, AhmedabcLd 380004.

3. sffiqfimlirwi. fr.q.s ffiqtseqr$ql{-@ 1etfroy M, rosz
&hqqs +twEqq (2)fr frfiFfu e.m gRl Eflerc f$q vrqti sdil qfif,ol
?Tiqfrd? arfuo frqT qlg dqT fts .]fltqrb Es-c arffi.ri d, s-*r+f tfr sil+ A
qfrcfi Hdr+1 sn( gaag oqe-fiqq-o. qfr ec-ftrd E]-+ aTBqr qffi ewlsd s.fi
eed-q fi qR qffi ,:ilBa fuq qri ilftc r
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3. Thc Appcal should bc filed in Form No. C.A.3. It sha1l be signed by the
persons specifled in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
1982. lt shall be hled in quadruplicate and shall be accompalied by an equal
number of copies of the order appealed agalnst (one of which at least sha.ll be
c;ertified copy). All supporting documents of the appeal should be forwarded
in quadruplicate.

4 r{fif, ffi duitfl fts{q \rd qffi' enEn rTrfrd t, sR qffii arM qrqrft aqr

rs&- slq Bs qftre fire qffi ,rffi, g-ff+1lfr Ba+fr qidufi qE1I{s1qT\irTft

4. The Appeal includrng the statement of facts and the grounds of appeal sha11

be filcd in quadn-rplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be a certifred
copy )

s rifif,fl qq-, ritfr r* Fdfr d.il \rd {$ €fDiq \rd ffi r{trdr E-fiqb fu{r
qffi flinile wE sffi +iarfa iqno-r+qtBq \rqtt6RnM
6firsrRqr

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

o }Hq Sqrycm oiftBqq,rgoz o1 tnu 12eQ & sq-d-$h erd.fd F'qfft-d tr1s frs
ein qr m-d Rrd e, q6rt frrmlft tr$q?d A'6-61 sntsrQ 4rqrlq-6-{0rfr1ffi vorqo
{EtET{b +qql-}-sift-d E@'qftC.rcr61qrSrfr d?.{T {6rfiIl ElEqffi qq-db

Elt{ {idfl BtqTqf\r,nt

6. The prescribed lee under the provisions of Section \29A of the Customs
Act,1962 shall be paid through a crossed demand draft, in favour of the
Assistant Reglstrar of the Bench of the Tribuna-I, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

8 4Tqrirq{@'qlSftqq,1s76 & 3ffirfd frqfftd frS 3r{sR €dr ftq rrq sirM qfrq{
gtTgqd qrqRlq {-otr0,-e em d+ aGv r

8. Thc copy of this order attached therein should bear an appropriate court fee

stamp as prescribed under the Court Fees Act, 1870.

Subject: - Show Cause Notice File No. Vllll lO-23lPr. Commr,/O&'Al2023-
24 dated L4.1L.2O23 issued by the Principal Commissioner of Customs,
Customs, Ahnredabad to M/s. Interglobe Aviation Limited, Level 1, Tower C,

Global Business Park, Mehrauli Road, Gurugram, Haryana - l22OO2.
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7 {s'qrasr}frFa$Er{@, ts-€rqr{-@qdt-dorvtffim{@.}. 7.s%

wouo3iq-dT{r@q-d-$EFr6ffi3{ U
ddri-f,{hqqEdqqrfi-d?l

7. An appeal against this order shal1 lie before the Tribunal on palrment of 7.Sok

of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute".



Brief facts of the case:

M/s. Interglobe Aviation Limited, Level 1, Tower C, Global Busincss Park,
Mehrauli Road, Gurugram, Haryana - 722OO2 (hereinafter referred to as 'the
Noticee' for the sake of brevity) operal-es lnternational Flights frorrr

SardarVallabhbhai Patel international Airport, Ahmedabad (herein after referred to
as 'SVPI AirportJ to various international and domestic destinations. The Noticec
uses the same aircrafts for domestic extension flights to veirious destinations in
India i.e. Mumbai & Kolkata without a trip to a foreign airport during thcir voyagc,

2, A cumulative reading of definition "foreign going vessel or aircrafL" and
"stores" as provided under Section 2l2I) and Section 2(38) with Section 87 ol the
Customs Act, 1962 revea]s that "any imported stores on board a vessel or aircraft
(other than stores to which Section 90 applies) may, without payment of duty, bc
consumed thereon as stores during the period such vesst'l or aircrafr is a foieign
going vessel or aircraft".

3. The international flights upon their termination at SVPI Airport, convcrt to
domestic extension flights when they leave the airport for various r:itics in lndiar
Thus, these aircrafts during their domestic run from SVPI Airport cannot bc
considered as 'foreign going aircraft' within the meaning of Section 2{2 1) oi thc
Customs Act, 1962and are not entitled to duty lree supply o[ Air Turbinc Fucl (A'l'Ir)

and other stores. This position has been clarified by CBEC vidc Circular No

65/2001-Cus dated 19. 1 1.2001.

3,1 Thc Noticee was, accordingly, required to self asscss thr: duty lcviablc on
leftover fuel on completion of International Flights, file Bill of Entry (BOE) undcr
Section 46 of the Act arrd pay the applicable Customs duty thcrr:or:.

3,3 The Noticee vide letter dated 27.O9.2O23, submitted workshcets containing
details of the quantity of ATF available on board in Kg ar'rd Liler, I{ate pcr Kilo litcr,
exchange rate of US dollar etc, from 01 .01 .2022 to 31 .12.2O22tor various flights
which were terminated as international tlights altcr landing at SVPI Airport zrnd

later converted to domestic extension flights for various destinations in India.

3.3.1 The copies ofTR-6 Challans submitted by the Noticee revealcd that thcy had
paid an amount of Rs. 40,00,000/-(10,00,000/- vide TR-6 challan No. 196 dated
04.O5.2022,10,00,000/ - vide TR-6 challan No. 848 daLed 22.O8.2022, 1O,OO,OOO/-

vide TR-6 challan No. 921 dated 06,09.2022 and I0,00,000/ vide Tll 6 challan No.

1 168 dated 03.71.2022)' during thc period lrom Ol.Ol.2022 to 3).12.2022.
However, the Importer did not file Bill of Entry in respect oI the rcmnant A'lF & this
amount can be treated as discharge of duty liability.

3,3.2 The Noticee had provided the details o[ the formula bersr:d on rvhich thcy had
adopted for the calculation of Customs Duty liability:

Table- 1 (data for example only)

Particulars Unrt in Kg

Opening Qty in Aircraft at Ahmedabad
U Iift trt Ahmedabad

600
L 700

Total Qty before departurc from Ahmcdabad(A)
Fuel Burnt in fli t Ahmedabad Kuwzrit
Remaining fuel at Kuwait on arrivall 1 100

1000U lift at Kuwait

Sr.No

l

3

4 Total before de arturc from Kuwait 2100
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3.2 It was observed that the Noticee was not lrling thc BoE for rcrnnan[ A']'li.
Accordingly, they were asked to provide data of such left over fuel (ATF) at thc timc
of termination of internationa,l flights and duty if any paid thercon vide letter Ir No.

Vlll I 48 - 54 / ACC /ATF/ Interglobe / 2023 -24 dated I 6. 08. 202 3.

I

2. 2300
(1200)



Fuel b_urnt.in fllght Kuwait - Ahmcdabad
11005

(\ I)rllerr:ntia1 Qtv lor duty computation(B-A)

3.4 It is ser:n lrom the above formula that the Noticee had calculated the
rcmnanl ATIi at Ahmedabad after completion of its international journey by
subtracting thc total available ATF at the start of international flight from total
rcmnrLnl ATII at the tcrmination of international journey. The Importer has referred
Notification No. 35/2017 cus dated 30.06.2017 which provides for exemption from
IICD and addrtion:rl riutv of customs leviab.le under Section 3 of thc Customs Tariff
Act, 1975 on quantit-v of ATF imported into tanks of Aircraft equivalent to the
quantit-v which was available at the time of proceeding on international flight,
subject to specilied conditjons. The conditions include verification / ascertainment
ol quantity of fuel available, payment of duties of customs and centra.l excise on
such quanlity and l-hat no drawback or rebate was allowed on such fueI, at time of
cxport (i.e. proceeding on intemationa-l flight). Such verilication,/ conlirmation for
r:nsurir-rg complianr:r: of conditions of the Notification No. 35/2017-Cus dated
30.06.20'l 7 rvas possiblc only if the Importer has filed Bili of Entry for each and
cvr:ry sr rch donrcslic: [1rghls.

3.5 'lhe Principal Commissioner of Customs, Customs, Ahmedabad had issued a
Publir: Notice No.09/2018 dated 72.02.2078 from F.No.VIII/48-
64 lcuslTl2}l8providing the procedure to be followed in paragraphs A to G

rcgarding thc filing of manual Prior Bill o[ Entry (PBE) for payment of customs dulr
on rcmnant A'l'F', 'l'hr: airlirrcs not willing to follow the proccdure as mentioned at
paragraphs "A to G' in the said Public Notice were given alternate procedure in
paragraph "G". Howcver, the Noticee failed to follow both the prescribed procedure
lor clearance of remnant Aviation Turbine Fuel (ATF).

3.6 The formula applicable to thc Noticee for pal.rnent of customs duty on
romnant ATF r:ould bc cxplained below:

Table-2 (data for example only|

Sr.No. Particulars

b)

Opcnir-rg Qty in Aircraft at Ahmedabad
Uplift at Ahmedabad
Total Qty before departure from Ahmedabad
Fucl Burnt in flight Ahmedabad- Kuwait
Remaining fuel at Kuwait on arriva1
U plift at Kuwait
Total Q ty bcfore departure from Kuwait
Fur:l burnt in flight Kuwait - Ahmedabad

600
).700

)

a

b

b

I
3

1 a)

b)

5 Remaining fuel at Ahmedabad i.e., quantity takcn for
computation of customs duty

3.7 Il is cvidt:nt from above that Customs duty was chargcable on the quantity of
A'lF ',vhich rr:mained on boaud of flight at the time of termination ol internationa-l
voyagc. Thc Notir;cc has thcrefore, by deducting the total available ATF at the start
ol journcy lrom total remnamt ATF at the termination of international journey
deviscd a ncw formula without following procedure of filing of Bills of Entry and
thereby cvaded paymcnt of actual Customs Duty due to be paid to the Govt.

3.8. 'l'he request o[ the Noticee to work out the Duty without including cost or
cxpcnsc other than transaction value is not in consonance with the provisions of
Section 14 of the Customs Act, 1962 read with Rule 10 of the Customs Va-luation
(Dctcrmination of Value of Imported Goods) Rules, 2OO7. The assessable vaLue of
imported Eloods is rr:quired to be determined under the provisions of Section 14 of
thc Clrstoms Acl, 1962, rcad with Customs Va.luation (Determination of Value of

Unit in Kg

2300
(1200)
1 100
1000
2 100
(r 000)
1100
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Ilemqini!g furcl a1 Ahmedabad(B)

(- 1 200)
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Imported Goods) Ru1es, 2OO7. The relevant portion of Scction 14 (1) ol the Customs
Act, 7962 reads as follows:

"For the purpose of the Custom,s Tanff Ac| 1975 (51 of 1975), or ang other Lotu

for the time being in force, the ualue of the imported qoods and export qoods

shall be the transoction uolue of such goods, thot [s to saA, tlrc pice actually
paid or payable for the goods when sold [or e.xport 1-o Tndio Jor deliuery at Lhr:

time and place of importation, or as the case may be, for export from Indta for
deliuery at the time and p\ace of exportation, uhere llrc buyer and seller oI the
goods are not related- and pnce is the sole consid.eration for the saLe subject Lo

such other condihons as may be specifted in the rules mode in Lhls behalf.

Prouided thot such transaction ualue in Lhe case ol impork:d qoods shaLl
include, in addihon to the price as aforesaid, anA amount paid or pagabLe for
costs ond seruices, tncluding commissions and brokcragc:, c:rtgtneering, d-esign

u-tork, rogalties and licence ;[ees, costs of transportotion Lo the place of
importation, insurance, loading, unloading ond handltng charges Lo tLLe extend
and in the motter specifted in the rules made in this behalf:"

3.8.2 After determining va.lue under the appropriate Rulc, addition towerrds cosl
and services as mentioned in Rule 10 of thc Custorrrs Valua.rion {Dctr:rmlnation of
Value of Imported Goods) Ru1es, 2OO7 are to be madc ltl arrivc at finerl asscssable
va]ue.

3,8.3 Rule 10(2) of the Customs Valuation (Determinzrtion ol Veiluc of lmported
Goods) Ru1es, 2007 reads as under:

"(2) For the purposes of sub-section (1) of section 14 of the Custonts AcL

1962 (52 of 1962) and these rules, the ualue of the importecl goocls sl:r"ll be the
ualue of such goods. for de\iuery at the tirrle and place of irnportation ond shaLL

include -
(a) the cost of transport of the imporled goods lo tht: ploce of

importation:

(b) looding, unlooding and handling cho.rqes associaLed witlt tlrc
deliuery of the imported goods rtt LlLe place of irrLportclLLon, orLd

(c) the cost of insurancc;

Prouided that where the cost of transport reJbrrecl to in clause (a) is not
ascertainable, such cosf shall be tuentg per cent of the free on boarcl uctlue of
the goods;

Prouided further that tuhere the free on board. uaLue of the good-s is not
asceftainable but the sum of free on board ualue oJ the rloods ancl Lhe cosl
refered to in clause (b) i-s ascertainable, the cost rekrued to in clause (a) shall
be twenty per cent of such sum:

Prouided also that where the cost referued to in clause (b) is not ascertainabLe,
such cost shall be 1. I 2 5% of free on board ucLlue of the good s ;

Prouid.ed qlso that LDhere the free on board" uo"lue oI the goods Ls not
ascertainable but the sum of free on board ua\ue of the goods ond. the cast
referred to in clause (a) is ascertatnable, Lhe cost referred to tn clause (b) shatt
be 1. 125% of such sum:
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3,8.1 The provisions of above section is to be seen in conjunction wlth Valuation
Rules of Customs Va-luation (Determrnation of Vaiuc of importcd Goods) Rulcs,
2007 beginning with Rule 3 and if the value cannot bc determined undcr thc
provisions of Rule 3, the value has to be determined by pro<rcr:ding sequenlrally
through Rule 4 to Rule 9.



Prouidr:d aLso that in the case of goods imported bg air, uhere the cost rekned
to tn clause (a) Ls ascerlainable, such cost sholl not exceed twentA per cent of
free ot'r board uatue of tlrc goods:

Prouided also that in Lhe case of goods imported by sea or air and
transshipped to another custoflLs station in lndia, the cost of insurance,
transport, loading, unloading, handling charges associated uith such
LransshipmenL shall be excluded.

3.8.4 lt is cvirlcnt that as pcr rule 10(2) of the Customs Valuation (Determination
of Value of Imported Goods) Rules, 2007, the value of such imported goods for the
purpose ol Sub Section {1) of Section 14 of the Customs Act, 7962, for assessment
r;f Customs duty shall be the value of such goods, for delivery at the time and place
o[ importation and shall include the cost of transport and cost of insurance.
Whr:rr:ver tho cost of lrzrnsportation and insurance is not asccrtainable, it has to be

tarken as lransportation (Q.2O"k and insurance @ 7.725o/o of the FOB va-1ue of the
good s

3.8.5 The Noticce has not included the freight @ 2Oo/o of FOB va-1ue of the goods
whilc dctcrminrng thr: asscssalble value of the remnant ATF for payment of Customs
Dr..ll\,, as rcrlnircd unclr:r Rulc 10(2) of the Cusloms Valuation (Detcrmination of
Valur: of lmportcd Goods) Rules, 2OO7 read with Section 14 of the Customs Act,
1962. Therclore, thr: assessable ve ue of the remnant ATF is required to be re-
determined by including the notional freight @ 2O%o of FOB value of the ATF, and
.rmount of insurancc kt).725a/o. Accordingly, worksheets for calculating assessable
valuc as well as cusloms duty leviable / payable on remnart ATF has been prepared
as Annexure-A to SCN. for verious international flights which terminated at SVPI
Airport and werc l:rtt:r convcrtcd to domestic extension flights

3.9 11 is cvidcnt from the worksheet (Annexure-A to SCN) that during the period
from 0 i.01 .2022 to 31 .12.2022, the Noticee is required to pay Customs duty on
rcmnant ATIr on board at the time of termination of Internatronal flights at SVPI
.Airport. Thc dct:riis of Customs Duty to be paid on remnant ATF is tabulated herein
bclow:

Sr. \o Total
remnant
ATF
board

()n

Total Customs duty
payable.

n Rs

tgAgAqz;Lrq lls 3,76,14.282 /- 40,00,000/ -

3.9.1'l'he Noticce hzrs neitht:r filed Bill of Entry as requircd under provisions of
Scctjon 46 of Customs Acl 1962 nor assessed the duty liability required under
Section l7 rcad with provisions of Section 1a(1) of the Customs Act 1962. The
Importcr has also not obtaincd clearance of aircraft with imporled dutiable ATF on
board undcr provisiorrs ol Scction 47 o[ Customs Acl 1962 rcad with Public Notice
No. 09/201 8 datr:d 12 O2.2O18 issued by the Commissioner of Customs,
Ahmcdabad. They also did not make any request to the proper officer under Section

1S(l)(a) ol the Customs Act, 1962 for the assessment in case of their inability for
self-assr: ssmc n t undcr Scction 17(1) of thc Customs Act, 796'2.

3.9,2 In vicw of thr: above acts committed by the Noticee, it is evident that they
delibr:rately supprcssr:d the material facts .in o.rder to mislcad thc Department
undcr the Guisc of sr:lf- devised formula with an intent to evade the payment of
Customs duty. Furthcr. the Noticee did not declare the quantity of the remnant ATF
on tcrminalion of Irrternational flight into domestic extension flight in Import
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vide Challans mentioned
at Para 3.3. 1



manifest as required as per provisions of Section 30 of thc Customs Act, 1962 nor
did they seek its clearance from proper officer as per provisions ol SecLion 47 ol the
Customs Act, 1962. Therefore, the Noticee had contra.vened thc provisions of
import, i.e. indulged in improper importation, thereby rendering thc impugned
goods i.e. remnant ATF liable for conliscation under Section I 1 I (lJ and I I ) [) ol thc
Customs Act, 1962.

4, In view of forgoing paras, it appears that Customs duty to thc lunc of Rs,
3,76,14,282 /-(Three Crore, Seventg Slx Lokh, Fourteen Thousand, T\to
Hundred &Etghtg Tuto)not leuied / not patd by the Noticee is rcquirt:d 1o bc

recovered from them in terms of Section 28(1) ol the Custo[rs Ar:t, l962 along witl-r

interest under Section 28AA ofthe Customs Act. 1962.

5. The Noticee has contravened the provisions of Section a6{1) ol thc Customs
Act, 1962 in as much as they have failed to file the Bills of Entry on lclt ovcr fucl on
board at the time of its termination of various international flights into domcstic
sector. They have also contravened the provisions of Section l7(l) of thc Clrstoms
Act, 7962 and Rule l0l2l of the Customs Valuation (Determination of value of
imported goods) Ru1es, 2OO7. The Importer has also lailcd in complianr:c ol'
provisions of Section 47 of the Customs Acl, 1962 by clearing ATF out of Customs
Area (i.e. Airport) without order of proper officer.

5.1 They have failed to assess the correct a.ssessable valuc of leftovcr Jucl on
board at the time of its termination of various intcrnational flight into domcstic:
section as dehned under Sub-Section (1) ot Scction l4 of thc CusLorr)s Ar:t, 1962,
which resulted in non-payment of Customs Duty which is rcqu ircd lo bc rcr;ovcr<:d

and demanded under Section 28(1) along with interest undcr Scction 28AA ol thc
Customs Act, 1962.

6. Therefore, the Show Cause Notice No. VIII/ 1O-23IPR.COMMR/O&Al2023-24
dated 14. 1 1.2023 was issued to M/s Interglobe Aviation Limited, Lcvr:l I , 'l'owcr C,

Globa.l Business Park, Mehrauli Road, Gurugram, Haryana - 122OO2 calling uporr
to show cause to the Principal Commissioner of Customs, Ahmedabad as to why:

a. 19,69,647Ltrs. of ATF valued at Rs, 2O,66,15,112 /-(Rupees Twenty
Crore,Sixty Six Lakh, Fifteen Thousand, One Hundred and TVelve
only) should not bc hcld liablc to confisr:ation r-rndel Sc<;tion I I I (fl
and 111(j) of the Customs Act, 1962.

b. the va-lue of goods detcrmined vide their lettcr dared 27 .O9.2023
should not be determined to Rs. 2O,66,L5,7L2 /-(Rupees Twenty
Crore,Sixty Six Lakh, Fifteen Thousand, One Hundred and TVelve
onlyf and Custorrrs duty of 1?.s. 3,76,74,282/- (Three Crore, Seuentg
Six IAkh, Fourteen Thousand., T\lo Hundred and Etghty Tuto
onlgbs detailed in Annexure A to this Noticc should not bc clcnrandr:rl
and recovered with interest from therrr under Section 2ti(1) and
Section 28AA of the Customs Act, 1962 rcspecLivel,\ .

c. The amount of 4O,OO,OOO/- (Rs. Forty Lakh onlylerircadl' clcpositt'd
by the Noticee should not be adjustcd and appropri:rtr:d ergainst tlrc
above Demand.

d. Penalty should not be imposed on them undcr Section I l2(a) ol the
Customs Act, 1962.

e. Penalty shouid not bc imposed on thern undcr Scction I 17 of tht:
Customs Act, 7962.

7. Wrltten submiesion: The noticee vide thcir letler 12.04 2024 submiLtcd writtcr:
submission wherein they interalia statcd as under:

7.1That the Noticee has been operating its intcrnir.tional flight ithich on complotion
of its foreign run at Sardeir Vallabhbh.ri Patel lnLernatron.:,1 (SVI'l) Airpon r:onvcrts
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to domc'stic flighls: thert lbr delermining the assessable valuc of thc remnant ATF in
thr: aircraft, thr:y lollowed the procedure of multiplytng the units of remnalt ATF
wrth thr) prcvarlcnt IOCL price (Units of remnant ATF x IOCL Price); that for
computing the units of remnant ATF for the purpose of payment of duty, the
Notlcce dcduclcd ihc nr-rmbcr ol excise pard units of ATF that were present in the
airr;raft zrt the time oI dr:parture (i,e. domestic sector to internationa] sector) from
th<r numbcr ol unjts prcscnt at the time of arrival of the aircraft (i.e. domcstic
airport lrom thc international airport); that this deduction was in line with the
r:xr:mption allowcd undcr Notification No. 35/2017-Cus dated 30.06.2017
('Notifrcation No. 35/2O17'); that during the relevemt period relevant period, the
Noticcc was not adding any charges towards freights ald insurance over and above
thr; IOCL pricr: per.unit for computing the assessabie verluc. The Noticee dischargcd
its r:ustoms duty liability amounting to Rs. 49,74,1121- on import of the ATF in the
fucl tanks ol aircraft hy laking thc IOCL price to be the assessable value of the ATF.

7,2T1-Lal thcrc is no drspute rcgarding the liability to pay customs duty on the
rcrnnant ATF as the Notir;ce has already paid and debited the customs duty liability
of tts. 49,74 , I ),2 I - lor thc remnant ATF imported during the relevant period from its
running account. mainterined with thc customs authorities;

7.3'l hat no adriitions ttrt: Liab\c kt be made under proubo to Section 14 / Rule 10 (2)

as nt>LhirLg is paid or patlable by Lhe Noticee lor freEht / insurance o[ remnant ATF;

thnt only whcn transl)ortation of goods is involved, and cost is incurred or is liable
to be incurrr:d for sur:h transportation, such cost is liable to be added to the
transaction value. Whr:re neither there is any transport of goods nor there is a
liabrlit,v to illcur cosl of such transport, both first proui-so to Section 14 and Rulc
10(2) wouid not get a.llr.lcted; that the airlines are not transporting the ATF for
rlcllvr:rv.-' to India: thar n'l'I,- is requircd to fly the aircraft zrnd is a consumable for the
airlincs; that any excess ATF that is carried back is on account of emergency/
regulatory rcquircmenls: that in order to explain how freight ald insurance charges
ar(: not inclrrrcd on rcmnant ATF, the Noticee draws an aneJory between the
rcmnanl A'l'li and storcs, consumables, etc., imported into India when a foreign
v<:sscl is convcrtcd fol a c;Oastal run; that as per the long-standing practice adopted
throu€lhoLrt all Customs ports, while levying duty on the said stores, consumables,
olc the valur: lrrr the purpose of levying duty on the stores is computed without
taking into account thr: freight and similarly, with respcct to import of shipping
oontair'rcrs ',vhcn no,. oxported out of lndia, customs duty on such containers is
lcvit:d on thc vah:e of thr: r;ontainer, without including the freight; that the principle
trchind this pracLicc rs that the stores or containers are not caused to be imported
(transported) into India, Iike any other goods; that the Noticee does not pay any
amount for r;arriage of ATF from one location to another arrd it is for this reason
that whcn an aircralt is irnported into lndia for the first time arnd if lhe aircraft is

brought bv its own motivc power (self-propelled), then customs duty on the aircralt
is k:vir:d on thc basic valut:, without including freight;

7,4 That since Lhere is no transport of the remnant ATF, it is submitted that
rrcithcr first proui-so lo Scction 14(1) nor Rule 10(2) can be invoked for inclusion of
thr: notional r:ost ol lrt:ight to the veLlue of the remnant ATF and supported the
judgemcnt try the Flon'blc Supreme Court in the case of Wipro Ltd. Vs. Asst.
Cotlector of Customs, 2015 (4) TMI 643 - SuPREME COURT and . Hind.ustdn
Polgmers us. Collector oJ Central Excise, 1989 (43) E.L,T. 765 (5,C.); that in
thc inslanl case, it is sllbmitted that no cost of transportation / insurance is

incurrcd/suffert:d bv tht: Noticee. Thdiefore, no zunount as cost is payable in this
rr:gard towards transportation / insurance of the remnant ATF.

7.SThat ATtt fi]led in thc luel tank of the foreign returning aircraft is not caused to
lrc importcd in csscncc ol the term 'import'of 'cargo'; that such ATF is used as fuel
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for the carriage f import of goods ald passengers ernd thus,
additional freight cost is incurred on transport of such ATF.

no ou trighI or

7 ,6 T}:,.at as per proviso (i) to Rule 10(2) of the Valuation Rulcs is conccrned, it is

submitted that it is to take care of the situation where thc cost of transportaLion is

incurred, but the sarne cannot be ascertained, It does not apply to a situation
where no cost of transportation is incurred at all; thzrt It is humbly submittcd lhat
freight calnot be calculated at 2Oa/o of the FOB value as the transportiltion charges
in the present case are "ascertainable" and the same arr NIl,; thus, proviso (i) to
Rule 10(2) cannot be applied to add a notional value o[ frr:ight :rt 20%, of FOL] valur:
of the imported goods; that only when actual are not ascertainable, shall the cost o1'

trarsportation charges be computed equiviLlent Lo 2ool' of the IrOB value of thc
rmported goods and since the actual value of freight is ascertainabk: in the given
case, this notional va.lue cannot be applied. Consequently, proviso (i) to Rule 10 (2)

of the Valuation Rules is not applicable in the present case ; thLrl gqpcr Rule )0 of
the Valuation Rules, the price paid by the importer is to br: Ioadcd rvith frt:ight:r.nd
insurance; that in the present case, since the customs duty ls bcing dischargcd on

the basis of IOCL price, no further additions eLre requirr:d to bc m.r.dc as th(' samc is

a fu11y loaded price and thus, by taking this IOCL price a.s the basis lor calculation
of duty liability, the Noticee is not required to make any additions in terms ol Rule
10 of the Valuation Rules.

7.7That the question of inclusion of lreight ck:rncnt Lo Lhc transaction va]uc has
a.lready been decided by multiple tribunals and placcd rclia:rcc on no[iccr:'s own
case -InterGlobe Auiation Ltd.. us, Commissloner o.f Customs, New Delhi 2018
(360) E.L.f, 77O (Tri, - DeI.i adjudicated by the Hon'b1c C ITSTAI- o1'l)elhi whcrein
it has been held that an element of freight is not attributable to ATF irnportr:d in thc
fuel tanks of an aircraft; that the dcpartmcnt appealcd ag:rinst th(' afori: saicj
judgement but the salne was dismissed on account of dclay by the IIonbJe Supremc
Cottrt uide its order dated 26.08.2019; that thrs judgrncnt has bcen lollowcd by

olher lribunals in the following cases:

(i) CC us. Jet Airu@Us (Indio) Ltd.- 2O2O (372) E.L.T. 59- (Tri. -

Xolkata)
(ii) Jet Airutags (Ind.ia) Ltd., Interglobe Aviation Ltd.., Spicejet
Ltd., u. Principol Commissioner o;f Customs (Air), Chennoi - I,
2018 (11) TMI 1476 - CESTAT Chennai lalso dismissed bg the
Hon'ble Supreme Court oide its ord.er dated 26,08,2O 191;

(iii) Nattonal Aviation Compang oJ India v. Commissioner of
Central Exclse, Customs .znd Seruice Tax, Triuand.rum, 2018 (8)

TMI 13OO - CESTAT Bangalore; and
(iu) Air Indio Limited. u. CC, New Delhi - 2018 (4) TMI 785 -
CESTAT Neu Delhi,

7.8 That in light of the case laws cited abovc, lreight / insurarrcc is not to bc

included to the IOCL price for r:alculation of thc asscssable vailLc o[ rcmnzrnt ATF
for the reason that the IOCL price is a fully loaded/ fully dr:livcred pricc artd ncr

further additions are to be made to rt. Alternatively, r:vr:n if frcight wcrr: to bc added,
the va-1ue of the same is NIL as the remnant ATI,' is essentiellly rernaining fuel in thc
aircraft, it is not transported from one place to another ancl no :rddrtiona) chargcs
were borne for transportation of such fueJ thereupon, as claboratcd ;rbovc.

7.9 That by referring to the order of Larger Bench, Lhc llon'trlc Mumbai CtrSTAT
has even passed Final Ordcr no, A187329 12021 d.rtcd 2l.)2.2A21,12021 (12) MI
971 - CESTAT MUMBAII wherein it has been held thert notional lreight iiq 2Ooh and
insurance is not to be added to the IOCL price under Scr:Lion l4 rc:acl with Rulc l0
to arrive at the assessable value of the remnant ATF; that thc: LaLrgcr Rcnch dccision

PaBe 9 oF 23



irr thr: r:asr: t>f Jr:L AirL.urtrls (supra) was passed in accordance with the law and the
same is binding on thc I-d. Commissioner;

7.1O 'Ihat thcy havc l'ulfilled all the three conditions of Notification No. 35/2017;
lllat cxcrnption is r:laimed only to the extent of the quantity of duty paid ATF
rcmaining in the Aircralt lank at the time of international departure and not on the
('xccss quzlntii-! at thc timc ol zrrrival. The Finally assessed bills of entry (samples
enclosed as Annexurc-S) and calculation sheet used by the Noticee for payment of
dr.rty (cncloscd as Anncxurr:6) can be rcferred in this regard';

?.11 That the thc1, har,,r: complied with the procedure laid down in Public Notice
09 12018, that PN 09 12018 envisages two modes vide which assessment of remnant
iYI'[ coulc] bc madr:, i.r:. by filing provisiona.l/ prior bills of entry prior to the arrival
of the aircraft (i.r:. mcthod mentioned at para A to F of PN 09/2018) or by fi1ing
lc:gular trills ol entry post the arrival of an aircraJt from an international run i.e.
method mentioned at Para G of the aforesaid public notice; that they follow the first
nrcthod givr:n at l)arzr A to l,' o[ PN 09 /2018, wherein it has been prescribed that
prior/ provisional bills oi cntry should be filed under Section 46(3) of the Customs
Ar:t ',r'ith an cstimation about the quantity of remnant ATF as the exact quantity is
rrot knorvn at thc tirn(: oi filing of the provisional bi11s of entry; that they werc
discharging the applicable duty at the end of every month by debiting the amount
from thr: advancc d(]posit maintained with the Customs, thus following the
procedure as prcscribed under PN O9l2O18 for payment of customs duty on
rcmnar.rt A'l'ir zrnd thlls the allegation that Noticee was not complying with PN-

09 l20l8 is incorrr:ct.

7.12 ThaL rcmnant ATF imported by the notice is not liable for confiscation and
placed rr:liance on thc decision of Honble CESTAT, Mumbai in case of Knowledge
lnfrastructure Systcms Pvt. Ltd. &Ors. vs. Additional Dircctor General, DRI,
Mr-rmbai '- 2018 (6) 'lMI 1 

'l 64 - CESTAT Mumbai, which has been affirmed by the
Honble High Court o[ Bombay in the case of Additional Director General, DRI,
Murnbai vs Knowlcrlgc Infrastructure Systcms Rn. Ltd. &Ors., 2019 (6) TMI 1164-
I3ombay I Iigh Court.

7,13 'l'hat in thc prcscnt case ATF would consdrute goods from a conjoint reading
of Sections '2122)\b) anct 2(38) of the Customs Act without prejudice to the above, it
js also submitted that rcmnant ATF was imported by following the procedure undcr
PN-09/20ltl as evidcnt from Annexure-S on which dutlz was duly discharged and
thus was ncver impropcrly imported into India alrd therefore, it is submitted that
lh(: rcmnant ATF pr('sont in thc fuel tank of the aircraft entering India and diverted
lor a domr:stic run is not liable for conhscation under the provisions of Section 111

ol the Cr-rstoms Act.

7.14 'l'hat the confiscation under Section 111(fl is not sustainable; that Section
i I l(i) h:rs [rer:n invokr:d without any discussion as to why detajls regarding
rcmnant Al'F has to bc mentjoned in the import manifest or from where such
rcquircnlcnt is arising and thercforc clausc (f) is not invokable.

7,15 Th:rt confisaction under Section 1 1 I (j) is not sustainablc; that Section 111[)
will not applicablc as the Noticee filed provisiona.l bills of entry as evident from
Annexurr: 5 bzrsis which it was allowed to take out the remnant ATF from customs
arca Llpon paymcnt o[ customs duty debiting it from the advance deposit; that the
lact ol arrivaLl ol aircralts from international and their conversion to domestic run
was never a hiddcn fact from the department; that Noticee was regularly paylng
:rpplicable customs duty on the remnant ATF by debiting it from advance duty
dcposit; thert Accounts were maintained and the customs ollicals were awate about
the samc; th:rt in fact, bills of entry were f iled for the months of Jan - Feb 2022;

7.16 That pcn.rlty is not imposable under Section 112 and Section 117 of the
Customs Ac:t. Aslo, inlr:rcst is not payable by the noticee under Section 28AA of the
Customs Act,
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8, Personal Hearing: The Personal Hearing was hxed c>n 15.04.2024 [r>r M/s
Interglobe Aviation Ltd. Ms. Anjali Singh, Advocate of M/s. Intcrglobe Aviation Ltd.
attended the Personal Hearing on 75.04.2024 in virtua.l rrrode whercin shc
reiterated the submission as detailed in their written submission dated
12.o4.2024.

9. I lind that present Show Cause Notice is issued on ),4.11.2023 undcr Scction 28
(1) of the Customs Acl, 7962 and in terms of Section 28 (9)(a) o[ thc Custorns Act,
1962 duty was required to be determined within six months frorn thc datc of notice.
Thus the duty was required to be determined under Section 28 (8) of thc Customs
Act, 7962 on or before 13 .O5.2024.

In the present case, Personal Hearing was heid on )5.O4.2024 und dunng
the adjudicating proceeding, it was noticed that in identical issuc, Hon'blc Suprcmr:
Court has disposed of the Civil Appeal Civil Appeai Diary No I0284 o12020 lik:d by
the Commissioner of Customs (General), New Delhi rcpr;rtcd in2O24 (387) E l-.T. 4
(S.C.) wherein it has been held as under:

"2.Thb Court by the order dated 15th October, 2O2O directed constitution ol thc:
Committee consisting of the Secretary (Reuenue), the Cornmissktner of Cusktnts and
the Chatrman and Managing Director of tIrc respondenL Air Indio LirnLLed. The
Committee was directed to pLace on record its [inrlirLg/ obsr:ruatiorLs unr)
recommendations .rs to how the dispute in the present matLe r cun be sofled out.

3.Accordingly, a report of the Committee signed bg aLl the members on 3rd ,Iune,
2021 has been ploced on record.

4.The Leamed Counsel appearing for the parties agree LhuL l.Lr:se appeals shoulcl
be dbposed of in terms of what is recorded in Lhe Minutr:s oJ Lhe Meettng daLed 3rd
June, 2O2 1.

S.Hence, the appeoLs are di:;posed of bg directtng the parLles to sbide by uhat is
recorded in the Minutes of the Meeting dated 3rd Junc, 2021 of the Connirtee
constituted bg this Court in terms of the order dated 1Sth October, 2020."

Since the said Minutes of the Meeting dated 3rd Junc, 2021 was not found
from the website of Supreme Court, letter was written to Commissioner of Customs
(General), New Delhi and it was not possiblc to procccd further to adjudicatc th(:
matter in absence of copy of Minutes of Mccting datcd 03.04).202 l. Thercforr:. as
per Proviso to Section 28 (9) of the Customs Act, 1962, Chir:f Comn.rissioncr r>f

Customs has extended further period of six months to dctr:rminc the duty under
Section 28 (8) of the Customs Act,l962.

The said copy of the Minutes of thc Meeting dated 3rd .lune, 202.l is rcccivcd
from Commissioner of Customs (Delhi Air Port) IGI, Alli l)ort, New Delhi on
04.06.2024 and therefore, I proceed to adjudicatc thc szrid Shor,' (--:rusr: \oticc .latcd
t4.11.2023.

1O. Discussion and findings: I have carefulll, gone through Lhr: Show Causc Notic;t:

dated 14.1 1.2023, relevant case records and the Noticcc's submission dated
72.O4.2024 ald records of personzLl hcaring.

1O.1 I find issues for consideration belore me in the prescrlt SCN aLrc as undcr :-

Whether notional freight (4 2OYo of the FOII vzrlur: is inr;ludiblc in thc
assessable valuc in terms of thc provisions ol llulc 10(2) of thc
Customs Valuation (Determination of valuc of inrported goods) Rulcs,
2OO7? and whether the value of goods dctr:rrnincd vide thcir lctter
dated 27.O9.2023 should be dctermined ro lis. 20,66,15,112 l-

i)
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ii)

iii)

(Rupccs 'l'wentv Crore, Sixty SLr Lakh, Fi['.et:n Thousand, One
Ilrrndrcd and'lwclvc only) and Customs duty of Rs. 3,76,14,282/-
('lhrcr: Crorc:, SeuentA Sk Lakh, Fourteen Thousand, Ttuo Hundred and
Eiglttg 'l'uo onlA) as dctailed in Annexure A to the Notice should be
dcmzrndr:d and recovered with interest from them under Section 28(1)
and Scclir:n 28AA of the Customs Act, 1962 respectively ?

Wh<:lht:r noticee is eligible for benelit of Notification No. 35/2017-
Cus datt:d 30.6.2017 &and whether the Opening ba.lance r.e. the
qu.u.ltit,v of luel lying in the tank of the aircraft upon conversion of the
domr:stic flight to Int<:rnational hght is deductible from the quantity of
remnant fircl at the time of termination of the International flight ?

Wht'1hr:r 19.69,647 Ltrs. of ATF valued at Rs. 20,66,15,112 /-(Rupees
Twcnty Clore, Sixty Six Lakh, Fifteen Thousald, One Hundred and
Tr,,"'clvc on)-y) should be hetd liable to conflscation under Section 1 1 1(f)

and I I I [) ot the Customs Act, 1962.

iv) Whcthr:r lhe amount of a0,00,000/- (Rs. Forty Lakh only)already
dr:positccl by thc Notir:cc should be adjusted and appropriated against
the abov<: Demzr-nd.

Whethcr pcnalty should be imposed on them undcr Section 112(a) of
the Customs Act, 1962 or otherwise.
Whethr:r pcn:rlty should be imposed on them undcr Section 117 of the
Crrsrorns Ar'.t, l9(t2 or r:thcrwise.

v)

vi)

11. 'l'hc core issur: involved in the present case is t-he Noticce's liability to pay
Custonrs Dutv on thc rcmnant ATF imported. With regard to the leviability of
Customs L)uty on the r(:mnant fuel, it is to mention that Section 12 of the Customs
Act, 1962 stipulzrtcs ihert Customs Duty is leviable on goods imported into India and
the rclc\,:rnl tcxt ol thc same reads as under:

"l,,xccpt as othr:nvisc provided in this Act, or any other law for the time
lrr:irrg in for<:r:, duties of cuatoms shall be levied at such rates as

m:rv bc spr:c:il-ic'd under Ithe Customs Tariff Act, 1975 (5I of 1975)1, or
any olhcr lzrr.v for the timc being in force, on goods imported into, or
exported from, India."

'lhc :rbovc Jrrovisions, clearly stipulates that applicable Customs Duty is
Icvi:rblr: on all irnpr>rlr:d Hoods, lt is not in dispute that the ATF is procured both at
thr: clonrr:slir: ,,\ir1>ort ilnd tho Intcrnational Airport. Such ATF which has been
sourccd from the Intcrnational Airport is definitely falling u,ithin the definition of
thc tcrnr 'importr:d goods' as dcfined at Section 2125l, of thc Customs Acl, 1962.
'fhus. thr: only aspcct rcmaining to be ascertained is whether any other provision in
thc Clrslorns Act, I962 provides otherwise.

11.1 Scction 87 ol thc Customs Acl, 1962 provides for consumption of imported
stores on board a vt-'sscl or aircraft during the period such aircraft is a foreign going
vcsscl. 'lhc term 'storcs' has been dchned under Section 2(38) of the Customs Act,
1962 and includc:s fucl. However, lhe International flights under consideration,
upon their terrrljnation at SVPI Airport, Ahmedabad convert to domestic extension
flights to varioLrs pllrccs in India. 'lhus, the flights under consideration are not
r:ovrrrt:d under thc czrtcgorv of 'foreign going vessel'as deiined under Section 2(21) of
lhc Customs Act, 1962 and as such the provisions of Section 87 of the Customs
A<:1, 1962 arc not appiicable to the International flights upon their termination and
convr:rsion to dorncstic flights, Apart from Section 87, there is no other provision
r,.,,h ir:h provides thzrt Cllstoms Duty is not leviable on the imported fuel which is
Icftr.rv<:r in thc tanks ol the aircraft. Thus, the remnant fuel is covered under the
dr:finition ol thc 'importcd goods'ernd also there is no other cxphcit provision for
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non-Ievy of Customs Duty on such goods and as such Custorns Duty is leviable on
the remnant fuel in terms of the provisions of Section l2 of thc Customs Acl, )962.
This fact has been substantiated by Board's Circular No. 65/2001-Cus dated
19.11.2001which reads as under:

The domestic extension tlighB cannot be consid.ered. similar to
flight-s uhich operate betu.teen an airport in India and an airport
abroad., touching orle or more lnd.ian airports in between S.?ction
87 of the Customs Ac| 1962 aLtows importecl .saorc.s lo ba cctnstLmed

wtthout parJment of duty in a foreign going aircraft. It has, therefore,
been decided that the extension fTights operated. bg Air Ind.ia
betueen Mumbal and other oirports or between two airports in
India utould not be entitled to dutg free supplg of Juel and. other
stores,

The above position of 1aw makes it expressly clear that the rernnemt fuel on
board in the tank of the aircraft, upon termination of thr: Intcrnational flight and
converted to a domestic flight, is leviable to Customs Duty at thc a;:plicable ratcs,
The Notrcee have also not disputed thc fact regarding leviability of Customs Duty on
such remnant fuel.

l2.l I iind that in the present Show Cause Nolice, valuc is 1>roposr:d [o bc rc-
determined as the Noticee fai-led to include the notional frcight (r 20u1, of FOB valuc
in the assessable value of remnant fuel in terms of thc provisions ol Rulc 10(2) ol
the Customs Valuation (Determination of vedue of importcd goods) Rulcs, 2007.
Proviso to Section 14(1) of the Customs Act, 1962 stipulatcs that cost of
transportation to the place of importation is required to be includcd in the valuc in
the manner specified in the rules madc in this behalf. 'l'hc rt'-k:velnt lcxt of Lhr: said
proviso reads as under:

Prouid.ed that such tranrsaction value in the case of imported.
good.s shall lnclude, in addition to the price as aforesatd, ang
amount pald. or pagable for co.sts and seruic<'s, incLuding
commission.s and brokeroge, engineering, desiqn uork. royaLLi<:s ancl
lbence fees, cosls o/ tronsportation to the place oJ importation,
insurance, Load ing, unLoading oncl hondltng charges kt llLa e-rtcnL and
in the mrrnner speclfi.ed. in the rules made in thls behalf

12,2 T}re corresponding provisions regarding cost of transportation hirvc been madc
in Rule 10(2) of the Customs Valuation (Determination ol Valuc o[ Imported Goods)
Rules, 2007 and the relevant text of thc samc re.rds as urrdr:r:

(2)For the purposes of sub-section (1) of section 14 ol tlte Cusfoms
Act, 1962 (52 of 1962) and these rules, the uaLue of tlrc imported
goods shalL be the uaLue of such goods, and shall tnc|ude

(a) the cost of transport, loading, unloading aruL handling
charges associated with the deliuery of the imported goods to the
place of importation;
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(b) the cost of insurance to the place of importation

Prooided. that where the cost refen'ed. to in clause (a) is not
ascertainable, such cost shall be tutentg per cent of the free
on board ualue of the goods

12.3 I find thal noticec has contended that the question of inclusion of freight
r:icmcnt io tho trernsaction valuc has already been decided by multiple judgements
o[ the Tribun;rl and plerc:ed reliance on noticee's own case -InterGlobe Auiation Ltd.
u.s. Commi.s.siorrcr o{ Customs, New DeLhi 2018 (360) D.L.T. 170 (Tn. - Del.) ordered
by the I'lon'ble CITSTAT of Delhi wherein it has been held that an element of freight
is not attributabk: to A'l'1.' imported in the fuel tanks of an aircra{l and further
piaccd rr:liancr on the following dt:cisions.

(i) CC us. Jet Airu.tags (India) Ltd.- 2O2O (372) E.L.T. 59- On. - Kolkata)

(ti) Jet Airuags (lndia) Ltd., IntergLobe Auiatinn Ltd., Sptcejet Ltd. u.

I)incipoL Commissit:ner of Customs (Air), Chennai - I, 2018 (11) TMI

14 76 - CDSTAT Che nnai lalso dismissed by the Hon'ble Suprem.e

Court utde its order dated 26.08.20 191;

(iir) National Auiation Company of India u. Commi-ssioner of Central

Dxci-sc, Cu.storn^s and Serube Tox, Triuand.ntm, 2018 (8) TMI 1300 -
CESTAT Bangalore; and

(iu) Ak lndia Limited u. CC, Neut Delhi - 2O18 (4) TMI 785 - CESTAT

Neut Dethi.

12.4 In similar issue. I find that decision of CESTAT Delhi rendered in case of Air
India LLnritcd v CC, \erv Delhi - 2018 (4) TMI 785 - CESTAT New Delhi was

challenged belore thc Hon'ble Supreme Court by the Commissioner of Customs
(Gcncral), Ncw I)r:lhi vide Civil Appeal Diary No. 10284/2020. The Hon'ble
Supremc Court vide interim Order dated 15-10-2020, directed constitution of the
Committoc rxrnsisting of thc Sccretary (Revenue), the Commissioner of Customs
i'.nd thc Ch:rirrnun and Managing f)irector of the respondent-Air India Limited. The
Commit[oc was d irccte d to place on record its frnding/ observations and
rr:commr:ndat ir)ns as to how the dispute in the present matter cart be sorted out.
Accordingly the Commjttee was constituted and meeting was held on 15.04.2021.
and Rol)orts thcrt:of (Minutr:s of the Meeting) was submitted to Hon'ble Supreme
Court. Thr: Lcarncd Counsel appearing for the parties a€fee that these appeals
should bc disposr:d of in tcrms of what is recordcd in the l\{inutes of the Meeting
daled 3rd .Junr:. 202 I hcnce, Hon'ble Supreme Court vide Order dated 07.11.2023
disposed ot Civil Appcal liled by the Department by directing the parties to abide
by what is recorded in the Minutes of the Meeting dated 3rd June, 2021 of the
Committce constitutcd by this Court in terms of the order dated 15th October,
2020.

12.5 I find that above dr:r:ision of llonble Supreme Court is based on the Minutes
of thc Mcct ing dated 3rd June, 2O2l . Therefore, I find that it is inevitabie to
rc producc t hc Minutes of the Meeting dated 3rd June, 202 1 which are as

undcr:

,,MINU'II'S OI,- THE MT'I''IING DATDD 15.04.2021 OF THE COMMITTEE, IN
PURSUANCE O1.'THE HON'BLE SUPREME COURT IN THE MA'I-TER OF CNIL APPEAL

DIARY NO. t0284/2020
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The issue to be consi.dered by the Committee relates Lo ualuation of remnant
Auiation Turbine FueL (hereinafter referred to as "remnont ATF) for the chargtng
Cr.sroms Duty in respect of an international flight conuerted inb domesttc JTlght ot th<:

end of its foreign run. Commisstoner of Customs, IGI Airport explained ttle LSSUe Lo LLLe

Reuenue Secretary and Chairman & Managing Director Air India , thaL Ior ttalualion of
remnant ATF, Section 14 of the Customs Act, 1962 mondates inclusion of cost o[
transportation to the place of importation, tnsurance arul loading unk;ading &
handling charges in the transactinn uaLue of the goods read u,tith Rule 1O (2) ol
Customs Va.luation Rules, 2007 which prouicLes for ctdditbn of cctst of LransporTat[on
(5!pO%, landing charges (@1o/o and insurance cost (h.1 . 125'% for arnuing at tht:
transactian ualue. Howeuer, M/ s. Air India u.tos dlscharging CusLoms Dutg on the
FoB uolue of the remnant ATF without odding the cost o[ Jreight, insurance antl
loading, unloading & handling chqrges. Accordinglg, 03 Sltout Cause Notices dated
29.11.2017, 06.03.2018 and 18.06.2018 were tssued to M/s. Air India The samc
were adjudicated utde Order In OigtnaL No. 135/Adj/ 2O18 daLecl 3l.Oil.2Ol9 cLnd

321/Commr/Adj./2O18 dated 31.O8.2018 wherein the demand roised uide the said
Show Cause Notices was confirmed bg the odjudicating outhoity. M/s Atr India
preferred appeal, belore Hon'ble CESTAT aga[rtst the atxtut: rcJened Orcler IrL artgutuL
dated 31.O3.2O18 and 31.08.2018. The Hon'ble CESTAT' uLde Final Orders No.

51068-51070/2O19 dated 18.04.2019 alloued Lhe ctppeals oJ L4/ s. t\ir lndia and
dropped- Lhe demand rabed in the said Shou) Cause Notices. Cu.slom-s Department
contested the said Final Orders No. . 51O68-51070/ 20 I9 d-ated 18,04.2019 belore
the Hon'bte Supreme Court utde Ciuil Appeal Dtary No. I 0284/ 2020. Hon'bk:
Supreme Court uide Order dated 15.10.2020 directed Lhal Lhe instotl rneLter bc
ploced before the Committee comprising of the Reuenue Secretary, Chairman and
Managing Dtrector M/ s .Air India and Commissioner oJ CusLorns, IGI AtrporL and LLLc

Committee mag giue its opinion as to the di:spute in the rnattc r cun be re:soLued.

2. In pursuonce of the direchons, dated 15. 1O.202O, of the Hon'ble Supreme
Court, in the Ciuil AppeaL Diary No. 1O284/ 2020 , filed by the Corrtrnissioner oJ

Customs, IGI Air Port, Neu-t Delht, against Finol Order No. 51068 51070/2019 of the
CESTAT dated 18.04.2O19, the Committee compri-sing of tha l?euenue Secretorg,
Chairman and Managing Director M/ s .Air India and Corntnissioncr of Customs, IGI
Atrport met in the Offtce of Reuenue Secretary, on 15,04.2021 , to examine the matter.

3. Commbsioner of Customs, IGI Airporl further expktined that a letter dated
04.O3.2O21 (Annexure-A) was uitten to CBIC Board office for seeking clarif[caLion ort

the issue. CBIC Board Offtce examined the matter u[de lcttcr cLated 12.04.202 I
(Annexure-B prouided the clartfication on the matLer. (copy of the LeLLer clated
04.03.2021 and CBIC Board OJJice claification dated 12.04.2021 u.terc: prouided to

all the Committee members).

3.1 In the claification dated 12.04.2021, Board noted thal as o malk'r of genentl
proctice essentiaL spare and extra fueL in the fuel tank is carrktcl in Jltghts Jor proper
running and mnintenance of the atr craft. Board also noted LheL the fuel irt tlrc tank is

not carried as "cargo/ goods" but r3 an essential for propelling the aircra,tt. 'l'hus, LLtr:

fuel is not akin to other cargo/ goods that the aircro.ft k Lransporting and there is no

transportation cost/freight inuolued in the matter. The ATF [s not goods that are
tronsported, but is actualLg o pre-requisiLe for the aircralt to ntoue. Prcuiso k; ruk:
10(2) of Lhe Custom^s Rules, 2007 states that uhere the cost of Lronsportation is nol
ascertainable, such cost shall be tuentA percent oJ the free on board uaLue of tlLe

goods. In the case of the remnant ATF, it b clearly ascertainable that tht:re is rrc
tronsportation cost inuolued for the ATF in the Juel tank being an essenlial
requirement for propelting the Aircraft. Since the remnent A'flt s part oJ ATI;, there s
no transportation cost/ Jreight inuolued and rut freight is incLudable in deternLinatton oJ'

the assessable ualue of ATF remnant in the fue\ Lank on conuersion Lo donlesLic run.

3.2 On the incluston of landtng charges at the raLe oI 19f oI the FOl3 ualue, it l'tas
been noted by the CBIC board Office that the is.sue is rLo longer releuant as Lhr:
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amendmenL carrie-d out to the Customs Valuatinn RuLes,2O17 uide Notification No.

9l/2017 Cus (NT), daLed 26.09.2017, the loading, unloading and handling charges
a.s.sociatcd uilh the dr:liuery ol the imported goods (colloquiaLlg termed as Landing
chargel at the pLace of importation, is no longer to be added [or computing ualue of
Lmporlerl goods. Houteuer, pior to the amendment, the Rule 1O(2) (ii) of the Custom-s

Vt uaLLon Rules,2007 proutded for inclusion oJ loading, unloading and handling
charqes at 1% ll;OB+ cost of transportotion + cost of insurance). Thus, though there b
no k)eding. unloading and handLing of the remnant ATF (being inside the tank), the
uolle kt br: adrlad Jor the same as per the Rule tuas not os per actual. In this regard,
Boanl refers to the nthng of the Hon'ble Supreme Court in the case of M/ s. Wipro Ltd.
V.s. A.s.sr-slanr. CoLlecLor 20l5 (319)ELT 177 (S.C.)dated 16.04.2015 that the landingl
charqes to be added to Lhe ualue of goods, should be based on actual chorged
incurred, and nol a notionaL charge of l%o as has been prouided in the Rules and that
thc notional raLe: shotrlcL bc resorted to ontg uhen the octual are not ascertainable.
7'his ruLing of Lhe Supreme Court u.tilL haue retroactiue effect and hence notional
krndinq charges oL Lllc raLe 17o cannol be added to case.s prtor to 26.09.2017, the
daLe on uhtch the amendments were affected to the said Rules. Since it is euident
that lanrling charges art: not incurred, notional charges at the rate of lok cannot bc
added,

3.3. As regards the insurance to determine the assessable ualue of the remnant
A7'F' for aircrafts, it has been noted tlTat the airlines/ aircraft are required to hauc
aircraft Lnsurance. Since the ATF is an integroL pdrt of the aircrafq the said insurance
also cout:rs the fuet Lhc:rein. Since the amount of insurance for the ATF is not
ascertainable, as per Rule, it Ls to be at the rate of 1.125% o[ the fob ualue of the
qoods.

i.4 Commissktner of Customs, IGI Airport explnined that in uiew of the aboue

clarilication bg the Board Ojfice, the ualue of remnant ATF for chorging Customs dutg,
uti\I bc as lolkttus:

I.oll ualtLr: oI Lhe AIF t 0()i of IroB of remnant ATF (for freight)+ 1. 125% of FoB of ATF

for insurance.

3..5 Commi.s.sio ner of Customs, IGI Airport aLso explained that in the tnstant case, Air
lnrlia is discltargtng C.r.slorn.s DutA onlV on the FoB ualue of the remnant ATF tuithout
adding Lhe cost o.[ insurance. Thus, dutg on insurance ualue as specified aboue will
Lruue to be deposited bg Atr India in the motter.

,l . Reuenue Secretary enquired about tle impact of such ualuation of remnant
A'll;, as clanfied bA Lhe CBIC Board Offrce, on the other airlines. Commi,sstoner of
Crr.stonr.s, ICI Airporl irLformed that majoitg of the other airltnes are dbcharging
Crr.stoms Dutg r:n Lhc r.talue rtf the ATF aniued bg adding insurance cost of the FoB
uaLue oJ Lhc remnanl A'l'l; buL Atr lndia and Indtgo Airtines are dtscharging Custons
Dut11 orttg on the FoIl uaLue ol the AT7- utithout adding 1.125% of FoB ualue of
rcmnanl fuel against insurance cost (detatLs as per Annexure C). Therefore, recouery
of Custom^s DutA noL paid on insurance cost will haue to be effected from these
atrlines.

.i. ContmL:tee agrt:ed in pincipLe to tlrc claification regarding the ualuation of the
remnant ATF for charqin / Cu-stoms Duty, issued bA the CBIC Board office.

6, AccordingLg, the Committee decided that the decision shall be conueued to Hon'ble
Supreme Court.

7. T'he nteeting ended utith a uote of thanks to the Chair."

12.6 I find that said Minlrtes of the Meeting is based on the clarification given by
thc CttlC vide their lclter dated 12.04.2027. In view of the Para 3.1 and 3.2 of the
Minutcs of thc Mecting daled 12.04.2021 as stated above, I hnd that notional
irr:ight ,'rr 2Ook r>f thc FOB value is not required to be included in the assessable
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value of the Remnant Fuel. Therefore, notional freight (! 2O'/o ol thc FOB included
in the Assessable value is required to be deducted from thc Lota] asscssable valuc
proposed to be re-determined as Rs, 20,66,15,1121- in tht: Show Czrusr: Notice,

12.7 As per Para 3.3 of the Minutes of the Meeting dated 12.04.202 1, I find that
insurance @7.725o/o is appropriately included in the assessablc valuc o[ th<:

Remnalt Fue1.

12.8 In the said Show Cause Notice dated 14.11.2023 against the Noticce, it was
proposed to re-determine the assessable value ar Rs. 20,66,15,1 12 I in Annexurc'
A wherein t}re 2O%o of FoB Value of Remnant Fucl and 1.1,25ak of Insurancc is
included. In view of the discussion held in Para 12.), lo )2.6 abovc, sarid notional
freight of 207o is not required to be included in the assessable value as proposed in
the Show Cause Notice arrd it is required lo be re-dcterminc at Rs. L7,24,99,Oga1-
(Rupees Seventeen Crore, T\renty Four Lakh, Ninety Nine Thousand and
Ninety Eight onlyl after deduction of value of notional freight of 20% (Rs.

3,41,16,O14 /-l considered in the assessablc value r>[ remnant [ucl as proposed to bt:

determined in the said Show Cause Notice.

13. Whether noticee is eligible for benefit of Notification No, 35/2O17-Cus
dated 30.6.2017? and whether the Opening balance i.e. the quantity of fuel
lying in the tank of the aircraft upon conversion of the domestic flight to
International fight is deductible from the quantity of remnant fuel at the time
of termination of the International flight?

13.1. I find that exemption under Notification No. 3512017 Cus, is subject to
intera-1ia the following conditions:

(L) The quantitg of the said fuel is equal to the quantity of the
same tApe of fuel which was taken out of I ndict tn the tctnks
of the aircrafts of the same Indian Airline or of the Indian
Air Force, @s the case maA be, and on uhich the dutg of
Cusfoms, or Central Excise had been paicl;

(i4 the rate of dutA of custorts (including the additlonal duty
Leuiable under the said section 3 ) or the raLe of dutg of
Central Excise, as the case maA be, leuiable on such fuel Ls

the same at the time of the arriuals and departures of such
aircrafLs; ond

(iil) no drauback of duty of customs or rc:btttc of dutg of
Centrol Exci,se, as the case maA be, uas aLlo ued on such
fuel at the time of departures of such aircrofts from India.

13.2 It is a well settled law that the conditions laid down in the r:xemption
Notification are required to be strict)y followed for the purpose of availing thc
benefit of exemption of Duty. Hon'ble Suprcmc Court in thc cas(: ol
Commissioner of Central Excise Chandigarh I Vs. Maahan Dairies rcported in
2OO4 1166) E.L.T.23 (S.C.) has observed that it is sctllcd lzrw that jn ordcr to
claim benefit of a Notification, a party must strictly comply with thc terms and
conditions of the Notification.

13.3 The Hon'ble Supreme Court, in the case of M/s. Dilip Kumar & Co.
reported at 2018 (361) ELT 577 (SC), has obscn,r:rl :rs undcr:

"19. The well-settled principte b that when the u.tords in o stoLute are
clear, plain and unambiguous and only one meantng cctn be infened,
the Courts are bound to giue effect to the soid rnettrLinq irre:spectiuc of
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consequences. I the uords tn the statute are plain and unambtguous- it
becomes necessary to expound those u.nrds in their nahral and
ordinary sensc Tlrc uLords used declnre the intention of the Legi.slature.
In Kanai Lctl Sur u. Paramnidhi Sadhukhan, AIR 1957 SC 9O7, it u.to.s

hclcl Lhat i,[ tht: tuortls used are capable of one constntction onLg then it
unuLrl not be- opcn Lo the Courts to adopt any other hgpothetical
consLrucLion on the qround thal such construction Ls more consi"stent
tuith t.he allegy:d objt:ct ond poltcy of the Act.

5.1 7'o snm up. u)e ansu)er Lhe reference holding as under - (1)

Exemption nol{tcetton should be interpreted strtctlg; the burden of
prouLng applicability would be on the assessee to shott-) that hJs case
comes uithin Lhe parameters of the exemptbn clause or exemption
nottfictttton. (2) Vrhe n Lhere i-s ambiguitg in exemptton notilication which
is subject to sLrict. inLcrpretation, the benefit of such ambiguity cannot be
cLaimed bg Lhe subject a.ssessee and it must be tnterpreted in fauour of
Lhe reucnue- (3) 'llrc ratio in Sun Export case (supra) b not conect and
aLl the decisions tuhich took simiLar uiew as in Sun Dxporl case (supra)
stands ouernLled "

13.4 Ilon'blc Suprcrnc Court in the case of Krishi Upaj Mandi Samiti vs.
Commissioner of Central Excise on 23 February, 2022, reported in 2022 (581

G.S.T.l,. 129 (S.C.) has obst:rvcd that it is settled law that the Notification has to be
read as a whole. If anv of the conditions laid down in the Notification is not fulfilled,
thc party is not entitlcd to thc beneiit of that Notification. Relevant para of the said
judgmcnt is re'produr:r:d below-

"8. TLrc: esc:nrpLron nol.ilication should not br: l[berrtlLq construed and
beneficiary must fall withln the amblt of the exemption ond. fu$ill the
cond.itions thereof, In case such conditlons are not fulJilled., the issue
of dpplication of the not{lcd.tion d.oes not arlse at all bg implication.

8.1 lt i^s settled LaLu that the notification has to be read as a whole. If ang of
the cond.itions laid, d.own ln the notificdtlon ls not fufllled, the partg is
not entitled. to the beneJTt oJ that not{ilcatlon. An exception and/ or an
cxempttng prot:ision [n a laxing statute should be construed stict\U and it;-s not
open to Lhe cotLrt to iqnore Lhe conditions prescibed in the releuant policg and
Lhe exemption noli"fications bsued in that regard.

8.2 The exemption notification should be stict\A construed and giuen a
mr:aning accorclingl to lr:.qislatiue intendment. The Statubry prouisions prouiding

for e:xempLion haue to be [nterpreted in light of the u.tords emploged in them and
ther(: cLtnnoL bc: ctnq addition or subtraction from the staLutory prouisions."

13.5 S jmilarly, in the case of M/s. Medreich Sterilab Ltd. reported at 2O2Ol37l)
ELT 639 (Mad.)Hon'ble High Court of Madras has observed as under:

9 It t-s utelL-s<:tlLed laut that to auail the exemption of dutLt under anu
Notiflcation, lhr: I?ules and l?equlatinns and the cond.itions prescibed
Lheretn haue to br: stricttu adhered and there is no plac<: for e.quitu or
i.nl.endmenL in lhe Lrlterpreldtion of tle toxjoq Stel4tcs. Bg holdittg thot
tht: Rules of 1996 are onlq procedural or directory in nature, the
Learned Tibunal ha,s ftustrated the uery purpose of RuLes 3 and 4 in
qtrc:sLion bg holding Lhat the As.sessee Ls entitled to Lhe exemption for
[mporl made on 28-6-2OO3. There is no di-spute before us that the
regLstrotion under Rutes 1996 u-tos granted in fauour ol the Assessee
onLu on l4-7-2O03 and not at onA point of time prtor to that and
tlrcreJore LDc cennot uphold the order passed- bg the Learned Tibunal.
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In the instant case, the Noticee has not brought any evidencc on rccord to
establish that quantity of the said fuel is equal to the quantity of the samc typc of
fuei which was taken out of India in the tanks of the aircrafts of the sa:rre Indian
Airline and applicable Customs or Central Excise Duty had been paid on thc
quantity of fuel in the talk of aircraft before its conversion to an [nte rnationa]
flight; that the rate of Duty of Customs or Central Excisc was the samc at thc tirn(l
of arrival and departure of such aircrafts and no drawback of Duty of Customs or
rebate of Duty of Centra.l Excise had been claimed on such fucl at thr: time ol
departures of such aircrafts from India. The Noticee has merely made statemcnts
that the fuel was Duty paid artd they had not claimed drawback, howevcr, no
supportive evi.dence to that effect has been submitted by them. Further, such
verification / confirmation for ensuring compl.iance of condiLions of thc Notification
No. 35/2017-Cus dated 30.06.2017 was possible only if the lmporter has filed Bill
of Entry for each and every such domestic flights. I find rhat Noticee has ncithcr
hled Bill of Entry as required under provisions of Section 46 of Customs Act 1962
nor assessed the duty liability required under Section 17 read with provisions of
Section 14(1) of the Customs Act 1962. The Importer has .rlso not obtainr:d
clearance of aircraft with imported dutiable ATF on board undcr provisions o[
Section 47 of Customs Act 1962 read with Public Notice No. 09/2018 dated
72.O2.2O18 issued by the Commissioner of Customs, Ahmedabad. ln a nutshcll, rhc
Noticee has failed to discharge the burden of proving that thcy had lulfillcd all tht:
conditions of the said Notification and were eligible for the exemptjon undcr thc
same. Thus, I flnd that the benefit of Notification No, 35/2017 Cus datccl 30.6 2017
cannot be accorded to them and accord.ingly the Customs Duty computcd in thc
Show Cause Notice on the quantity of remnemt fuel is propcr and thc sa.rnc is liablc
to be demanded ald recovered from the Noticee alongwith interest in terms of thc
provisions of Section 28(1) ald 28AA ofthe Customs Act, 1962, rcspcctively.

L4. I Iind that in the Show Cause Notice, Customs Duty rs pro;.roscd to bc

demanded and recovered is Rs.3,76,14,282/- (Rupees Threc Crorc, Seventy Srx

Lzrkh, Fourteen Thousand, Two Hundred and Eighty Two only) against thc
proposed redetermination of assessable value at Rs.20,66,15,)12 l- (Rupees

Twenty Crore, Sixty Six Lakh, Fifteen Thouseind, One.llundred arnd'l'wclvr'<-rnly) in
the Show Cause Notice. As I have already re-determined the assessablc value at
Rs.l7,24,99,098/- (Rupees Seventecn Crore, Twcnty Irour l-eikh, Nincty Ninc
Thousand and Ninety Eight only), differential duty is required to be re- calculatcd
on the re determined assessable value of l1s. 17,24,99,O9ti/- (ltupces Scvcrttccrt
Crore, Twenty Four Lakh, Ninety Nine Thousand and Ninety Eight only) which
arrives at Rs. 3,),4,O3,467/- (BCD @ 5% Rs.86,24,955/- - CVD L!.11'2,

Rs.1,99,23,646l-+ SWS@I0% Rs.28,54,860/-) . 'fhe szrid short paid duty ol Rs.

3,14,03,461/- is required to be demanded and recovered under Section 28 (1) of
the Customs Act, 1962 alongwith interest under Section 28AA oi thc Custonrs Act,
1962 and duty of Rs.62,10,821/- is required to be set aside /dropped due to
reduction in assessable value of Remnant Fucl on account o[ non in<:]usion of
notion freight (D2O% b assessable value as re-determined hereinabove. [,-urther, I

find that amount of Rs. 40,00,000/- paid by the Noticec towards thcir duty
liability is required to be appropriated against their Duty liability oi Rs.

3,14,O3,46). /-.

15. Whether L9,69,647 Ltrs. of ATF valued at Rs. 77,24,99,O9a1- (Rupees
Seventeen Crore, TUenty Four Lakh, Ninety Nine Thousand and Ninety Eight
only) should be held liable to confiscation under Section 111(f) and 111[) of
the Customs Act, L962,
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15.1 I find thzlt thc Shou Causc Notice proposes confiscation of the remnant fuel. In
this rr:g:Lrd il is to mcntion that lhc samc is covered under the dcfinition of importcd
goods'and k:viable to (lustoms Duty as already discussed hereinabove. Section 46
of thc Customs Act, 1962 provides for filing Bill of Entry and after due verification
:rnd zrsscssmr:nt ol thc sarnr:. the proper officer of Customs is required to make an
order permitting ciearance of the imported goods i.e. issue of Out of Charge order. In
the instant casc. the Noticce have cleared the remnant fuel from the Customs area
without obtaining the Out of Charge order from the proper ofhcer of Customs. By
giving rc[crcn<:r' 1o a sample provisional Bill of Entry, which is attached to their
lcttcr datr:d 06 04 2023 under Annexure-3, the Noticee is found to have stated that
lhr:y rvcrc filing provisronal Bills of Entry and getting the serme converted into fina-l
Bills ol Iintrv alte r fol)owing the procedure stipulated in Public Notice No.O9/2018
daLed 12.O2.2O18 of thr: Principal Commissioner of Customs, Ahmedabad. But on
pcrusal ol thr: copy of thr: :tforcsaid sample Bill of Entry, it is found that the same is
not finally asscssed b), tl'," ,.o0". Ofhcer and no out of charge order has been
issur:d bv thc [)ropcr Oflic:r:r. 'l'hus, the remnant fuel is covcrcd within the ambit of
Scction I 1 1[) of the Customs Act, 1,962 in as much as the same has been removed
from Customs eLrea without the permission of the proper offlcer. Furlher, Section 30
of the Customs Act, 1962 provides for filing of Arrival Manifest, Import Manifest or
Import Rcport. In thc ir)st.rnt case, it is observed that the Noticee have not flled the
rcquisitc Arrival Manifest. Import Malifest or Import Report in respect of such
importr:d goods viz. tho rcrnnant fuel. Noticee's contention that declaration of stores
is absent in Aircraft Rcgulations is not acceptable. As per clausc 1{a) of Regulation 3
of Import Manifest (Aircraft) Regulations, 1976 details of all the goods carried in thc
.rircraft arc to bc cntcrcd in the Import Malifest. Import Manifest is a legal
document rvhich contains details of any goods arriving at the Customs location that
is carrir:d bv the carricr of goods at the destination Customs location in terms of
Scction 30 of the Customs Acl, 7962. Thus, I find that the remnant fuel is liable for
confisr:at jr:n in tcrms ol thc provisions of Section 1 1 1(f) and 1 1 1 [) of the Customs
Act, 1962. I,'urther, 1.he goods are not physically available for confiscation and in
such casr:s rcdcmption finc is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2O18 (OO9) GSTL
O1a2 lMad) whcrcin thc Iion'ble High Court of Madras has observed as under:

23. The penalLg directed against the importer under Section 112 and the
[ine paga.ble under Section 125 operates in tuo different fields. The fine
undr:r SecLion 125 is in Lieu of confi.scation of the goods. The pagment
of [tne Jolktux:d up bg pagment of dutg and other charges
leuiabte, as per sub section (2) of Section 125, fetches reltef for
lhe goods fronl getting conftscoted. Bg subjecting the goods to
paLtment of r1u|t1 anrl other charges, the improper and trreguLar
irnporLatbn is sought to be regularised., tuhereas. by subjecting the
rloocls to paAnrcnt of fine under sub-section (1) of Section 125, the goods
ore saued frorn gelting confiscated. Hence, the auaitabiLitg of the goods
l.s not nr:cr:ssarg for [mposing the redemptton fine. The opentng
utords of Section 125, "Wheneuer confi-scation of anA goods is
aulhorrsr:d br1 this Act....", brings out the point clearlA. The
poLucr lo impose redemption fine spings from the authori-sation of
confisccttion of c1oods proutded for under Section 1 1 1 of the Act. When
once pou)er of authorisatlon for confiscatton of goods gets traced to the
saicl Scction I 1 I ol the Act, we are of the opinion that the phgsical
auailability of gootls i-s not so much releuant. The redemption fine is
infacL Lo auoLd such consequences Jlou-ing from Section 111 onlg.
Itcnce, the pagment of redemption fine saues the goods from getting
conliscated. Hence, their phgsical auailabiLitg does not houe ang
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significance for imposition of
Act. We accordingly ansluer

redemption fine under Scction 1 2 5 of the
question No. (iii).

75,2 I also find that Hon'ble High Court of Gujarert bi' rclying on this
judgment, in the case of Synergy Fertichem Ltd. Vs. Union of India, reported
in 2O2O (331 G.S.T,L, 513 (Guj.|, has held tnter alia as under:

774, ,..... In the aforesaid context, we maA rekr to and relg upon a decision
of the Madras High Court in the case of M/ s. Visteon Automottue Syslcrn-s u.

The Customs, Excise & Seruice Tax Appellate Tibuna| C.M.A. No. 2857 ol
2O11, decided. on 1Lth August, 2017 pU-919) 8-$J--L-1a2 (luaad.)1, whercirr
the folLouing has been obserued in Para-23;

"23. The penaltA directed against the importer under Section 112 and
the fine pagable under Section 125 operate in tuo different fields. The

fine under Section 125 b in lteu of conftscatton of the goods I'he
paAment of fine foLlou.ted up bg pagment o[ duL11 artd ctllter charttcs
leuiabLe, as per sub-section (2) of Section 125, fetches reli-ef [or Lhe goocls

from geXing conftscated. By subjecting the goods to paymertt r{ dutg and
other charges, the improper and irregular importation is sought to be

regularbed, u.thereas, by subjecting the goods Lo pagment of Jine urtder
sub-section (1) of Sectbn 125, the goods are sauecl from gettin.cl

confrscated. Hence, the auailabilil:y o[ the goods [-s noL neccssary for
imposing the redemption ftne. The opening u.tords of Section 125,

"Wheneuer confr.scation of any goods is authoised by this Act....", brings
out tLTe point clearLg. The pouer to impose redemption fine springs lrom
the authonsation of confi.scation oJ goods prouided for under Section I I l
of the Act. When once power o[ authoisation lor confiscation of r4oods

gets traced to the said Sectton 1) 1 of the Act, we are o{ the opinion that
tlrc phg sbal auailability of goods is not so much rcleuqnt. TLrc redemption

fine i-s in fact to auoid such consequences JToutng frorn Section 1 ) I onLg,

Hence, the paAment of redemption fine saues the goods frorn geLting

confi.scated. Hence, their phAsicaL auailabilltlf does not haue orry
significonce for imposttion of redemption f{ne under St:ction 125 oJ thc
Act. We accordinglg anstuer question No. (tii)."

775. We would like to Jollow the dicturn as laid down bg the Madras
High Court tn Para-2?, referred to aboue,"

In view of the above, I find that 19,69,647 Ltrs. of ATF whose value
has been re-determined at Rs. 17,24,99,O98/- (Rupees Sevcnteen Crore,
Twenty Four Lakh, Ninety Nine Thousand and Ninety Eight only) is liablc for
confiscation under Section 1i1(f) and I11[) of thc Custonrs Act, 1962 and
redemption fine is a.lso liable to be imposcd in view of the aforcsaid decisions.

16. Whether penalty should be imposed on them under Section ll2(a) of the
Customs Act, L962?

16.1 The Show Cause Notice proposes imposition ol penalt_y on thc Noticcc
under the provision of Section 112 (a) of the Customs Acl, 7962. In rerms of the
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provislorls o[ Scction I I2(a), any person, who omits to do any act which act or
omission would rcndcr such goods liable to confiscation under Section 1ll, is
liablc to pr:nalty. In thc instant case, the Noticee have rcmoved the dutiable
goods i.c. rcmnant fur:l lrom the Customs area without permission from the
propcr officcr zrnd also lailed to file the requisite manifest/report ald by such
acts havc rcndcrcd thc goods Iiable for confiscation. I have already found that the
Goods undcr consideration are liable to confiscation under Section 111(fl and
1 1 1 [) ol t hc Customs A<:1, 1962. Thus, the Noticee have committed an act which
has rendc:red thr: goods liable to confiscation. Therefore, ratio of none of the
judgemcnts reiicd upon by the Noticee are applicable in the present case.
Re sultantly. I lind th.rt thc Noticee is liable to penalty in tr:rms of the provisions
o[ Scction I l2(tr)(ii) of the Customs Act,l962.

17. Whether penalty should not be imposed on them under Section 117 of the
Customs Act, 1962.

17.11 trnd thzrt Show Causr: Noticc also proposes Penalty under Section 117 ofthe
Customs Act. 1962, Scction 117 ofthe Customs Act, 1962 reads as under:

" 1 1 7. Penattrcs for contrauention, etc., not expresslg mentioned.-Ang person tuho
contrauenes ang proutsion of thLs Act or abets anA such contrauention or ulrc fails to

conLplq ruilh any prouisbn of this Act ulith tuhich it uas hi.s duty to complg, uhere no
axpress pcnaLtg is eLscu.tlrcre prouided for such contrauention or failure, sholt be liabLe
to a pr:noll4 nol e-xcr:c:ding lone lakh rupeesl."

I find that this is a general penalty which may be imposed for various
contraventior.l and lailures where no express penalty is elsewhere provided in the
Cuslonrs Act. 1962. In lh(r present case, since express penalty under Section 112
(a) (ii) oi the Customs Act,7962 for rendering the imported goods liable for
confisc;rtir>n undcr Scction 111(f) and 111[)of the Customs, Act, 1962, has zrlready
been invokcd and lound imposable as discussed herein above, therefore, I hold that
Penalty under Scction 1 17 of the Customs Act, is not warranted and legally not
sustainablc.

18. In ','icrv of the abovr: hndings, I pass thc following order

ORDER

18.1 'lhe valuc of goods determined vide the Noticee's letter dated 27.O9.2O23 is
r<:-defr:rrnirrr:d :r.t Iis. 17,24,99,O981 (Rupces Seventeen Crorc, Twenty Four Lakh,
Nincty Ninc 'l'housand and Ninety Eight only) in terms of the provisions of Section
14(1) of thr: Customs Act. 1962 read with Rule 10(2) of the Customs Valuation
(Detcrminzrtion of Value of lmported Goods) Rules, 2007.

18.2 I corrfirm thc Cusloms Duty amounting to Rs. 3,74,03,461 /- (Rupees Three
Crore, Fourteen Lakh, Three Thousand, Four Hundred and Sixty One only) as
pr:r Annr:xurc-A to the Show Cause Notice and order to recover the same in terms of
the provisions ol Section 28(1) of the Customs Acl, 7962 and drop the demand of
Ils. 62.I O.821 /- as discusscd in Para 14 above.

18.3 I orck:r rccovery of Interest at the applicable rate on thc Customs Duty as
mentioncd art Para 18.2 above in terms of the provisions of Section 28AA of the
Customs n ct. '1962,

18.4 I rrrrlt:r to zlpproprialc the amount ol Rs.4O,0O,OOO/- (Rupees Forty Lakhs
only) aJreaclv dr:posited by the Noticee towards the Duty liability and order to adjust
and appropriatc the samc':rgainst the above Demand.
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18.5 I order to confiscate L9 169 1647 Ltrs. of ATF valucd at 17,24,99,0981
(Rupees Seventeen Crore, TWenty Four Lakh, Ninety Nine 'lhousemd and Ninety
Eight only) under the provisions of Sections 11 1(f) and I I 1[) of the Customs Act,
7962 and impose a Redemption Fine of Rs. 85,OO,OOO/- (Rupees Eighty Five
Lakh onlyf under the provisions of Section 125(1) ol tho CLrstoms Ar:t, 19612 in licu
of confiscation.

18.6 I impose penalty of Rs. 25,OO,OOO/- (Rupees T$enty Five Lakh only) on thc
Noticee in terms of the provisions of Section 1 12(a)(ii) of thc Customs Act, 1962.
However, in view of the proviso to Section 1 12(ii) of the Customs Act, 19(r2, if thc
amount of Customs Duty confirmed and interest thcreon is p.rid rvithin a pcriod of
thirty days from the date of tJre communication of this Order, the penalty shall be

twenty five percent of the penalty determined above;

18.7 I refrain from imposing arry penalty on Noticee undcr Section I 17 of the
Customs AcLl962.

19. This order is issued without prejudice to any othcr action that rnay bc taken
under the provisions of the Customs Act, 1962 and Rules/ Regulations framed
thereunder or aly other law for the time being in force in thr: Rcpublic ol India.

20. The Show Cause Notice No. VlllllO-23lPr.Comnrr./O&A 12023-24 dared
74.7I.2023 is disposed off in above terms.

fk'
(Shiv Kumar Sharma)

Principal Commissioner

y*
6b

DtN -20240 67 TMNOOOOOODBFO

F.No. VIII/ 10- 23 /Pr.Cornrnr /O&A/2023-24

To,
M/s. Interglobe Aviation Limited,
Level 1 , Tower C, Global Business Park,
Mehrauli Road, Gurugram,
Haryana - l22OO2.

Datc: 24 .06.2024

CopY to:
1. The Chief Commissioner of Customs, Gujarat Customs Zonc, Ahmedabad
2. The Deputy Commissioner of Customs, Air Cargo Complex, Ahmedabad.
3.The Superintendent of Customs(Systems) in PDF lormat lor uploading on thc
website of Customs Commissionerate, Ahmedabad.

t -k Guard File.
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