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Fs)

(a)

(s)

, (T,,r€ftulrr)

Under Section 129 DD(1) ofthe Customs Acl, 1962 (as amended), in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

,/Order relating to

ln respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribrrnal at the following
address:

Customs, Exciee & Service Tax Appellate
Tribunal, WeBt Zonal Benchorur,qlgffatffi'd

,

rr(g. 2

beff ft mSRmcrc-d+srdrqr@3ntdc-6{s6-{drd-tr+S
cr5o.offuft{c 1e62 ?b1sRI 12e q (1) }€{tffi+S g.-s
i$cr{-tr, +<lqwra{ffiAlsilorerfteeif ffi ectrftsRfrfdclrrotffi e

(6)

(a)

(b)

or+fffi

any goods loadcd in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

emqTgiltqr+#frS

{TI)

(c)

3

@tfuFrc, r e62 +'r{tqrrx ilrrcTt..lt@

Payment of drawback as provided in Chapter X of Customs Act, 7962 and the rules made
thereunder.

&rul

(iF

)

The rcvision application should be in such frrrm and shall be verified in such manner as
may be specified in the relevant rulcs and should be accompanied by :

-ffi,r8?offii s eTS* r *qrfrqfim.]riq.r{-{fl
sFrqi, .

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 187O.

4

(EI

)

qE-s6Fd-mhirdrqrm?r{d3fie{r61 a cfrqi,rrRd

(b)

( TI)

(c)

4 copics of the Order-in-Original, in addition to relevant documents, if any c

4

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1 ,000/ - (Rupees one thousand only) as the case may be, under the
Head of other receipts. fees, fines, forfeiturcs and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for liling a Revision Application. If the
amount of duty and interest demanded, fine or pena.lty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lal<h rupees, the fee is Rs.1OOO/-.

),+snnqrdrd,@..ilR.6atdsftrqi. . ..
qrcEEF' qrrnrrqrqro dmffi{ .zooi-
.fu.rfiT+-ffiT.roorv-

o{-4-s#{,trt€,Eo-s,q-ffi .:ffift Eq-Aar{nd}r{tft<qrartlt. zoor-

, 1962

CFqq-+€}qnqr€. l 0 00i -(FrlggoEqr{qr{

4
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any goods imported on baggage.

6.fid

4 copies of the Application for Revision. s(ffi
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(tD'

)

qt r 
t 
&vfi{orffi Hrqffi Rril{o-fl rrrffi -

Under Section \29 A 16l ofthe Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee <11 -

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousard
rupees;

, L962 7962 12912e g (5)

(tI
)

(bl

(II)

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is rnorc than ltvt: lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

where the amount ofduty and interest demanded and penalty lcvied by any olficer of
Customs in the case to which the appeal relates is more than lifty lakh rupees, ten
thousand rupees

o.,{qfs-dns5-qq+

eqqqrsqTGFc(03tfirflitd ;(Sf,9ll.Et[(.

(q)

(d)

6
---'=

I
'J

S{qr-hr}fu{a 10% 3l(r6{iq{,
I o c atffm-{+cr{,sdi}-{f,egksr{qe, 3{fr-flErflSrlr r

An appeal against this order shall lie before the Tribunal on payment of 10%o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.

12 e (g) - (tD.)

irqrdqr+fdsfosrrcorfto, - JI?,IIIT

onffisr@
tion 129 (a) of the said Act, every application madc bclore the Appellate

appeal for grant of stay or for rectification of mistake or for any other purpose; or

storation of an appeal or an application shall be accompanied by a fee of five

dred rupees.
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ORDER-IN .APPEAL

Mr. Zaidkhan Qayyrmkhan Pathan, Resi - 39, Sabliya Estate, Modasa,

Sabarkantha - 383315 (hereinafter referred to as "the appellant") has filed

the present appeal in terms of Section 128 of the Customs Act' 1962

against Order in Original No. 1 1 1 /ADC/VM lO&'Al2024-25 dated

3O.O7.2024 (hereinafter referred to as "the impugned order") passed by the

Additional Commissioner, Customs, Ahmedabad, (hereinafter referred to as

"the adjudicating authoritY').

2. Briefly stated, facts of the case are that on the basis of detection of

suspicious images in one trolley bag, the appellant having Indian Passport

No. 255665O9, arriving from Dubai by Spice Jet Airways SG 16 ON

13.06.2024, was intercepted by the officers of Customs, Air Intelligence

Unit (hereinafter referred to as "AIU") on arrival at SVP International

Airport, Ahmedabad while attempting to exit from Green Channel. The

baggage of the appellant was scanned and during scanning of baggage,

some suspicious image was noticed in one of the baggages. On being asked

the appellant informed the officers that he has concealed 59 cut gold bars

inside some items viz. 03 Nivea cream packets and 06 Radian massage

cream tubes, of his baggage.

2.1 The Government Approved Valuer, Shri Kartikey Vasantrai Soni,

confirmed and informed that 59 Gold cut bar recovered from the appellant,

totally weighing 349.940 Grams are ol 24 KT (999.0 Purity) is having

market value at Rs.25,81,5O7/- and tariff value at Rs.22,30,196 t!. t*
'n

', !
Market Value is calculated as per the Notification No. 38 / 2o24-Ctlsto'ms *
(N.T.) dated 31.O5.2O24 (Gold) and Notification No. 4O/2O24-Custjim$''

(N.T.) dated 06.06.2024 (Exchange Rate). .:,,..,.

2.2 Statement of the appellant was recorded on 13.06.2024 under

Section 108 of the Customs Act,1962, wherein he, inter-alia, admitted to

have attempted to smuggle goods Into India i.e. 349.940 grams of gold of

24kt. and having purity 999.O concealed inside 03 NIVEA cream packets

and In 06 RADIAN massage cream tubes, with an intent of illicitly clearing

the said gold and to evade Customs duty by way of adopting the modus

operandi of smuggling the said gold as recorded under panchnama dated

13.06.2024.

,:
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2.3 The appellant had actively involved himself in the Instant case of

smuggling of goid into India. The appellant had Improperly Imported gold

in the form of 59 gold cut bars, totally weighing 349.940 grams made of

24kt l999.OO purity gold, having total tariff value of Rs.22,30,196 l- and,

market value of Rs.25,81,507/-, without declaring it to the Customs. He



opted for Green Channel to exit the Airport with a deliberate intention to

evade the payment of Customs duty and fraudulently circumventing the

restrictions and prohibitions Imposed under the Customs Act, 1962 and

other allied Acts, Rules, and Regulations. Therefore, the improperly

imported gold in the form of 59 gold cut bars, by the appellant, concealed/

hidden and without declaring it to the Customs on arrival in India cannot

be treated as bonafide household goods or personal cffects. The appellant

has thus contravened the Foreign Trade Policy 2O\5-2O and Section 11(1)

of the Foreign Trade (Development and Regulation) Act, 1992 read with

Section 3(2) and 3(3) of the Poreign Trade (Development and Regulation)

Act, 1992. By not declaring the value, quantity and description of the

goods imported by him, the appellant has violated the provisions of

Baggage Rules, 2016, read with the Section 77 of tbe Customs Act, 7962

and Regulation 3 of the Customs Baggage Declaration Regulations, 2013.

2.4 The Improperly Imported gold by the appellant, found conceaied/

hidden without declaring it to the Customs is thus liable for confiscation

under Section 1i1(d), 111(0, 111(1), 111(J), 111(1) & 111(m) read with

Section 2 (221, (33), (39) of the Customs Act, 1962 and further read in

conjunction with Section 11(3) of the Customs Act, 1962. As per Section

723 of the Customs Act, 1962, the burden of proving that the said

-- 
improperly imported gold, totally weighing 349.940 grams having tariff

ue of Rs.22,3O,196/- and market value of Rs.25,81 ,5O7 l- by way of

alment in the form of gold cut bars, concealed in the Checked-in

age, without declaring it to the Customs, are not smuggled goods, is

on the appeliant.

2.6 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of 59 cut gold bars having purity 999.0 (24 Ktl

totally weighing 349.94O grams valued at Rs'22,30,196/- (Tariff value) and

Rs. 25,81,507 /- (Market value) under the provisions of Section 1 11(d),

111(0, 111(i), 111(i), 111(1) and 111(m) of the Customs Act, 1962' The

adjudicating authority has also imposed penalty of Rs. 7,50,00O/- on the

appellant under Section 112 (a)(i) of the Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has frled

the present appeal and mainly contended that;

s I 49 - 1 42 I CU S / AHD I 2024 -25 Page 5 of 24
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2.5 The appellant vide his letter dated 13.06.2024, submitted that he is

cooperating in investigation and claiming the ownership of the gold

recovered from him. He understood the charges levelled against him. He

requested to adjudicate the case without Issuance of Show Cause Notice.



As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that thcre is no option to the Adjudicating Authority if the goods are

not prohrbited, but to release the goods on payrnent of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on payment of redemption fine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circumstances of the

CASC.

A reading of Paras of the findings of the adjudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applying himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

the goods were "prohibited". Though not admitting, even if for a

moment it is presumed that the goods in question were prohibited,

the Ld. Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P. Sinnasamy in CMA No.1638

of 2008, before the Hon High Court of Madras

August,2016.

In the instant case it is very clear that the Ld. Adju

Authority started on a wrong premise of the fact that the Ap

decided o

ve f ,f;,
,n#"

in this casc is a smuggler, and that he has concealed the go

"tthis case, all of which are erroneous findings as discussed abo

Taking into consideration these erroneous findings, thb

Adjudicating Authority has got biased and decided that the gold in

question should be absolutely confiscated and penalty impo".d. 
:'i" "l

There are plethora of Judgements both for and against the release

of gold selzed in Customs Cases. A combined reading of all the

cases w'ith specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the proliie of the person involved, the goods in
question may become "Prohibited" which are otherwise not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion has to be exercised

as pel the canons laid down by the Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

s/49- I 42lCUS/AHD I 2024 -25 Page 6 of 24
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(i) Yakub lbrahim Yousuf 2011 1263) lil,T 685 (Tri. Mum) and

subsequentl.y 20 1 4-TIOL-27 7-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India ).997 (9 1) ELT 277 (APl;

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73) ELT 425

(Tri);

(iv) T. Elavarasan vs Commissioner of Customs(Airport) Chennai

2OtI 12661ELT 167 (Mad);

(v) Union of India Vs Dhanak M. Ramji 2OO9 (248) trLT 127

(Bom); upheld by l{on. Supreme Court vide its judgement dated 08-

03-2010, reported in 2010 (252j ELT A102 (SC)

("i) A. Rajkumari vs CC (Chennai) 2Ol5 (321) ELT 540 (Tri-

Chennai); This case was also affirmed by the Hon. Apex Court vide

2ors (321) ELr A207 (sc).

. It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not cause to the

society and its import and f or redemption would not be dangerous

or detrimental to health, welfare or morals of the people, in any

circumstances.

. . There is a catena of cases wherc the orders of absolute confiscatron

were successfully challenged and gold relcarscd crther for rc-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219), ELT 435

2. P.Sinnaswamy vs CC Chennai 2OO7 (22O) ELT 308

3. M.Arumugam vs CC Thiruchirapally 2OO7 (22O) EL'f 311

4. Krishna Kumari vs CC Chennai 2008 (229) ELT 222.

I
a 5-

IJ

I
e I

1. Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI,

21..O5.2O2O IN C/A/ Commtssioner, Customs, Ahmedabad

ShabbirTaherallyUdaipurwaia

3. Order No: 6t l2O2O-CUS(WZ)/ASRA/MUMBAI,

21 .O5.2O2O in cla Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

DT.

V/S

DT.

V/S

DT.

v/s

4. Order No:

07.O8.2O2O rn cla

Hemant Kumar.

t26 I 2O2O CUS(WZ)/ASRA/MUMBAI,

Commissioner, Customs, Ahmedabad

s/49- I 42lCUS/AHD 12024 -25 Page 7 of 24

Following are the list of latest revision authority's orders relied upon by

the appellant:



5. Order No: 123'124l2O2O-CUS(WZ)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 20191369) B.L.T.1677(G.O. I) in c/a Ashok Kumar Verma.

7. Order No: tOl2O19 CUS(WZ)/ASRA/MUMBAI, DT.

30 .O9 .2O2 | in c I a FaithimthRascea Mohammad v/ s Commissioner

of Customs CSI Airport Mumbai.

8. order No. 243 &' 24412022 CUS(WZ)/ASRA/MUMBAI, DT

24.O8.2O22 in c/a (1) Pradip Sevantilal Shah (21 Rajesh

Bhikhabhai Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penalty under section

112 (a) and (b) of Customs Act 1962 could not have been more than

the duty involved which in this case is Rs. 7,50,000/- on the

appellant.

The appellant finally prayed to quash and set aside the impugned

far as the penalties under section 112 Customs Act is concer

fu/4. Shri Rishikesh Mehra, Advocate, appeared for personal he

04.06.2025 on behalf of the appellant. He reiterated the submission

in the appeal memorandup. The advocate during personal hearing ''

''i
relied upon the following case laws

(il OIA No. AFID-CUSTM-OOO-API,-445-23-24 dated, 19.O2.2O24 ln c/a;

Ms. Monika Bharatbhai Prajapati V/s. Additional Commissioner of

Customs Ahmedabad. (Eligible passenger granted re-export).

(ii) OIA No. AHD-CUSTM-OOO-APP-477-23-24 Dated 17.O3.2O24 ln cla

Ms. Gita Yashvantkum ar Zinzuwadia V/s. Additional Commissioner of

Customs Ahmedabad. (Gold Case granted RF, PP).

(iii) OIA No. AHD-CUSTM-0O0-APP-260-23-24 Dated 23.10.2023 In c/a

Ms. 'lruptiben Solanki V/ s. Additional Commissioner of Customs

Ahmedabad. (Eligible passenger granted re-export).

(iv) Order No 61 l2O2O-CUS(WZ)/ASRA/MUMBAI dated 21.05.2020 in

c/a Commissioncr, Customs, Ahmcdabad v/s Basheer Mohammed

Mansuri. (Eligible passenger granted re-export).
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order in so far as the absolute confiscation is concerned and
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(v) Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI

ClAl Commissioner, Customs, Ahmedabad v/s

Udaipurwala, (Eligible passenger granted re-export).

DT. 21.05.2020 rN

Shabbir Taherally

(vi) order No. 4o4 & 4oSl2023 CUS(WZ)/ASRA/MUMBAI DT

30.03.2023 in c/a (1) Huzefa Khuzem mamuwala (2) Shabbir Raniiwala

V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious Concealment

Socks and Trouser Pockets Case granted Re-Export & RF, PP).

(viii) Order No. 284 12022 CUS(WZ)/ASRA/MUMBAI DT 04.tO.2O22 in

c/a Prakash Gurbani V/s. Pr. Commissioner of Customs, Ahmedabad.

(lngenious Concealment Case Re-Export, granted RF, PP),

5. I have gone through thc facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

",.' ,(a) Whether the impugned order directing absolute con{iscation

of the 59 cut gold bars having purity 999.0 (24 Kt) totally weighing

349.94O grams valued at Rs.22,3O,1961- ('lariff value) and Rs.

25,81,5O7 l- (Market value) without giving option for

redemptionunder Section 125(1) of Customs Acl, 1962, in the facts

and circumstances of the case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs.

7 ,5O ,OOO I - imposed on the appellant, undcr Se ction 1 1 2 (a) (i) of the

Customs Act, ),962, in the facts and circumstances of the case, is

Iegal and proper or otherwise.

6. It is observed that on the basis of suspicious movement, the

appellant having Indian Passport No. 25566509 was intercepted by the

officers of Customs, Air Intelligcnce Unit (hereinafter referred to as "AIU")

on arrival at SVP International Airport, Ahmedabad while attempting to exit

from Green Channel. The baggage of the appellant was scanned and during

scanning of baggage, some suspicious image was noticed in one of the

baggage. On being asked the appeliant informed the officers that he has

concealed 59 cut gold bars inside some items viz. 03 Nivea cream packets

and 06 Radian massagc crea tubes, of his baggage. The Government

s I 49 - | 42 I CU S I AHD I 2024 -25 Page 9 of 24

(vii) Order No. 287/2022 CUS(WZ)/ASRA/MUMBAI D"r rO.rO.2o22 tn

c/a Upletawala Mohammed Fahad Akhtar V/s. Pr. Commissioner of

Customs, Ahmedabad. (Ingenious Concealment Case granted Re-Export on

RF, PP).



Approved Valuer, Shri Kartikey Vasantrai Soni, confirmed and informed

that 59 Gold cut bar recovered from the appellant, totally weighing 349.940

Grams are of 24 KT (999.0 Purity) is having market value at

Rs.25,81 ,5O7 l- and tariff value at Rs.22,30,196/-. The appellant did not

deciare the said gold before Customs with an intention to escape payment

of duty. These facts have also been confirmed in the statement of the

appellant recorded under Section 108 of the Customs Act, 1962 on the

same day. There is no disputing the facts that the appellant had not

declared possession of gold at the time of his arrival in India. Thereby, he

has violated the provisions of Section 77 of th.e Customs Act,1962 read

with Regulation 3 of the Customs Baggage Declaration Regulations, 2013.

These facts are not disputed.

6.1 I find that it is undisputed that the appellant had not declared the

seized gold to the Customs on his arrival in India. Further, in his

statement, the appellant had admitted the knowledge, possession, carriage,

non-declaration and recovery of the seized gold. The appellant had, in his

confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India. Therefore, the coniiscation of gold by the

adjudicating authority was justified as the applicant had not declared the

same as required under Section 77 of t]ne Customs Act, 1962. Since the

confiscation of the seized gold is upheld, the appellant had rend

himself liable for penalty under Section 112(a)(i) of the Customs Act, 1

6.2 I have also perused the decision of the Government of India p

by thc Principal Commissioncr & cx officio Additional Secretary t6 th

Government of India submitted by the appellant and other decisions aiso" I

find that the Revisionary Authority has in all these cases taken similar vielv

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and

therefore they are 1iable for confiscation and the appeliant is consequently

liable for penalty. Thus, it is held that the undeclared 59 cut gold bars

weighing 349.940 grams having total a purity of 999.00 (24Kt), va-lued at

Rs 22,30,196/- (Tariff Vaiue) and Rs 25,81,507/- (Market Value) are liable

to confiscation and the appellant is also liable to penalty.

6.3 In this regard, I also rely thc judgement of the Honble Supreme

Court in the case oI Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is heid that;

"...............(a) if there is ong prohibition of import or export of goods

under the Act or ang other lau,t for the time being in force, tt unuld be

considered to be prohibited goods; ond (b) this unuld not include anA

s/49- I 42lCUS/AHD I 2024 -2 Page 10 of 24
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such goods in respect of which the conditions, subject to which the goods

are imported or exported, haue been complied uith. ,Thb u.tould mean

that if the conditions prescibed for import or export of goods ere not

complied with, it would be considered to be prohi.bited goods. This r.uoutd

also be clear from Section 1 1 ulhich empowers the Central Gouernment to

prohibit either 'absolutely' or 'subject to such conditions' to be fulfilled

before or after clearance, as maA be specified in the notification, the

import or export of the goods of ang specified description. The notification

can be issued for the purposes specified in sub-section (2). Hence,

prohibition of importation or exportation could be subject to certain

prescibed conditions to be fulfilled before or after clearance of goods, If
conditions are not fulfilled, it may amount to prohibited goods. . . .. . . . . "

It is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goods under Section 1 1 of the

Customs Act, 1962, but it is to be imported on fulfilment of certain

conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods.

6.4 In respect of absolute confiscation of 59 cut gold bars weighing

349.940 grams having total a purity of 999.00 (24Kt), valued at Rs

22;30 ,t96 I - (Tariff Value) and Rs 25 ,8r ,5O7 I - (Market Value), it is

erved that the adjudicating authority in the instant case relying on the

sions of Hon'ble Supreme Court in the case of Om Prakash Bhatia Vs

ssioner of Customs, Deihi 2003 (155) E.L.T. 423 (SC), Hon'ble

iala High Court in the case of Abdut Razak l2Ot2 (275) EL"l 300 (Ker),

Hon'ble High Court of Madras in the case of Samynathan Murugesan [2009

(2471 ELT 21 (Mad)1, Malabar Diamond Gallery Pvt. Ltd |2OI6-TIOL-1664-

HC-MAD-CUS],Hon'ble I-ligh Court of Madras in the case of P Sinnasamy

l2OL6 1344\ ELT 1154 (Mad)l and Order No t7 12019 Cus dated 07.)O.2Ol9

in F. No. 375/06/Bl2O17-RA of Government of India, Ministry of Finance,

Department of Revenue - Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu in paras 23 to 30 of the impugned order, had

ordered for absolute conflscation of 59 cut gold bars weighing 349.940

grams having total a purity of 999.00 (24Kt), valued at Rs 22,30,196/-

(Tariff Vatue) and Rs 25,81,5O7 I - (Market Value).

6.5 I find that the Hon"ble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.'1'., Surat-ll Vs Dharmesh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considercd the decision of Hon'ble High Court

of Madras in the case of Comnrissionqr of Customs (Air) Chennai-I Vs P'

Sinnasamy 12016 (344\ E.L.T. 1 I54 ( acl)l and thc dcr:rsion of Hon'ble High
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Court of Bombay in the case of Commissioner Vs Alfred Menezes [2009

(242) E.L.T. 334 (Bom)1, and were of thc view that in case of prohibited

goods as defined under Customs Act, 1962, the adjudicating authority may

consider imposition of fine and need not invariably direct absolute

coniiscation ofthe goods. The relevant paras are reproduced hereunder:

"8, It i.s the argument of the Reuenue that under the aforesaid

proulsion, once the goods in question are prohibited goods under the

Act, no di.scretionarg pou.ter Ls teft utith the adjudicating authoritg for

imposition of fine. We are afraid that the said plea of the Reuenue mag

not find support from the principle of laut laid douLn bg the Hon'ble

Bombag High Court in the ca^se of Alfred Menezes case (supra). Their

Lordships after analgzing the said proulsion of Sectian 125 of the

Customs Act obserued a^s follou.ts:

3. It i"s, therefore, clear that Section 125(1) deak utith tu.to

situations (1) the importation and exportation of prohibited goods and

(2) the importation and exportation of ang other goods. Insofar as

importation or exportation of prohibited goods, the expression used rs

that u.there the goods u.tere confiscated, the offber "mag". In the case of

ang other goods, ulhiclt are confiscated, the officer "shall".

4. It is, therefore, clear that insofar as the prohibited goods ore

concerned, there Ls dLscretion in the officer to release the confisca

g1oods in .terms ds set out therein, Insofor as other goods

concented, the officer i,s bound to release the goods. In the

case, we are concerrled uith prohibited goods. The officer

exercised his dLscretion. The Tribunal t29p9123Q_E.LI--582 t
Mum.)l has upheld the order of the ad.judbating offtcer.

9. This principLe is later follotued bg the Hon'ble Madras High

Court recently in P. Sinnosamg's case (supra). Thus, in uieu-t of the

aforesaid principle, euen if the goods in question are considered o-s

prohibited goods a^s defined under the Custorns Act, the adjudicating

authority mag consider imposition of fine and need not inuaiably

direct absolute confiscation of the goods. In these premises, thus to

consider the i.ssue rai,sed at the bar that whether the gold bars

remoued from the Unit in SEZ tuithout permissinn and contrary to the

Circulars i.ssued bg RBI and Custom^s, became prohibited goods, or

otheruise, in our uieu-t, becomes more an academb exercise and hence

need not be resorted to.

70. The other argument aduanced bg the Ld. AR for the Reuenue Ls

that in uieut of the judgment of Hon'ble Madra.s High Court in p.

Sinnasamg's case, di-scretion conferred under the proui.sion cannot be

)
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arbitrary and it b to be exercised in judicious menner. From the finding

of the Ld. Commissioner, we notice that euen though he has not

considered the goods as prohibited ones, obseruing it in the sense that

these are not arms, ammunittons, narcotic substance, but after

examining the fact that the gold bars were imported for its authoriz,ed

use in the SEZ and after consid.eing other extenuating circumstances,

exerci.sed di.scretion in directing conft-scation of the gold bars remoued

unauthorizedlg from the SEZ Unit uith option to redeem the same on

paVment of fine, We find that in P, Sinnasamy's case (supra), the

adjudicating authoritg has directed absolute confiscation of the gold

smuggled tnto the country, which was set aside by the Tribunal, with a

direction to the adjudicating1 authoitg to consider imposition of fine,

u.lhich did not jind ftuour from the Hon'ble High Court. Their Lordships

obserued that once the adjudicating authoity hos reasonablg and

correctlg applied the dbcretion, it Ls not open to the Tri.bunoL to giue

positiue direction to the adjudicating authoritA to exerci.se option in a

particular manner. Euen though the facts and circumstances in the said

cose are different from the present one, inasmuch as in the said case

the Commi.ssioner has directed absolute confi.scation, but in the present

ca.se option for payment of fine was extended by the Commissioner;

howeuer, the pinciple laid down therein Ls definitelg applicable to the

present case. Therefore, u-te do not find merit in the contention of the

Reuenue thctt the Adjudicating authority ought to haue directed absolute

confiscation of the seized goods."

6.6 I have also gone through the judgement of Hon'ble Tribunal in the

case of Commissioner of Cus. & C.Ex., Nagpur-l Vs Mohd. Ashraf Armar

[2019 (369) E.L.T. 1654 (Tri Mumbai)] wherein the Hon'ble Tribunal, after

considering the decision of Hon'ble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who set aside the order of

absolute confiscation ordered by the adjudicating authority and allowed

redemption of 1200.950 gm of concealed gold valued at Rs. 27,02,137 /- on

paJ,.rnent of frne of Rs 5,50,000/-. The relevant paras are reproduced

hereunder:

"4. We haue perused the case record as well as judgment pa-ssed

bg the Hon'ble Supreme Court, Delhi in Om Prakash Bhatia's case.

Releuant interpretation of .prohibited goods", a.s made in para 9 of the

said judgment i.s reproduced below for readg reference:

" From the aforesaid definition, it crtn be stated that (a) if there is ang

prohibition of import or export o.f Qo s under the Act or anY other la u-t
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for the time being in force, it tuould be considered to be prohibited

goods; and (b) this uould not include anA such goods in respect of

uthich the conditions, subject to uthich the goods are imported or

exported, haue been complied tuith. This would mean that if the

conditions prescibed for import or export of goods are not complied

tuith, it unuld be considered to be prohibited goods. This utould also be

clear from Section 1 1 uhich empou)ers the Central Gouernment to

prohibit either 'obsolutelg' or 'subject to such conditions' to be fuljilLed

before or after clearctnce, as maA be specified in the notification, the

import or export of the goods of anA specified desciption. The

notifbation can be issued for the purposes specified in sub-section (2).

Hence, prohibition of importation or exportation could be subject to

certain prescibed conditions to be fulfilled before or after clearance of

goods. If conditions are not fulfilled, it mag amount to prohibited goods.

This is also mode clear by this Court in Sheikh Mohd. Omer u. Collector

of Custom.s, Calcutta and Others [(1970) 2 SCC 728] ulherein it u.ta,s

contended that the expression 'prohibition' used in Section 111(d) must

be considered as a total prohibition and that the expression does not

bing uithin its fold the restictions imposed by clause (3) of the Import

(Control) Order, 1955. The Court negatiued the said contention and hetd

thus: -

'...What claus;e (d) of Section 111 sanls is that ang goods which are

imported or atrempted to be imported contrary to " anA prohibition.

imposed- by ang lau., for the time being in force in thi.s country,, is liabtl .r)-
.1'

to be confiscrtted. "Anu prohtbition" referred. to in that section applies lo .l;i,,..:::,

euery tApe of "prohibition". That prohibition mag be complete or partial.

Ang restiction on import or export is to an extent a prohibition. The : "- 
,

expression "ang prohibition" in Section 1 I 1(d) of the Customs Act, 1962

includes restrictions. Merelg because Section 3 of the Imports and-

ExporLs (Control) Act, 1947, uses three different expressions

"prohibiting", "resticting" or "otherwi.se controlling", tue cannot cut

doun the amplitude of the u.nrds "ang prohibition" in Section 111(d) of
the AcL "Ang prohibition" means euery prohibition. In other uord.s all
tgpes of prohibitions. Restictiors i-s one tgpe of prohibition. From item

(I) of Schedule I, Part IV to Import (Control) Ord.er, 1955, it is clear that

import of liuing animaLs of all sorLs is prohibited. But certain exceptions

are prouided for. But nonetheless the prohibition continues".

5. Going bg the bare reading of the said interpretation, it can be

said that in the definition of prohibited good.s in term.s of section 2(33)
of the Customs Act, 1962, ang such good_s means ang such resticted"

and prohibited goods and not ang other goods. It is in fhis contest the

s/49- I 42lCUS/AHD I 2024 _25
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whole analyses of prohibited goods is made by the Hon'ble Apex Court

and not in respect of any other goods other than prohibited and

restricted goods. Gold being a permitted goods for importatbn, cannot

be sai.d to be restricted goods in applging such an interpretation but

ceiling on the maximum quantitA that could be imported could neuer be

equated with restriction or prohibition to such importation. Admittedly,

appellant's intention to euade duty by suppressing such import is

apparent on record for which Commi.ssioner (Appeal.s) has rightly

conftrmed fine and penalty under releuant proui.sions of the Customs

Act but absolute confiscation of gold, which is permitted to be imported

to India, solelg on the ground that it was brought in concealment cannot

be said to be in conftrmity to law or contradictory to decbion of Hon'ble

Apex Court giuen in Om Prakash Bhatia's case. Hence the order.

6. Appeal rs dismissed and the order-in-Original /Vo.

1/SBA/JC/CUS/2014, dated 27-5-2014 passed bg the Commlssioner

(Appeals) is herebg confinned."

6.7 It is further observed that in respect of absolute confiscation of gold

bar, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Application No. 15612022 filed at Hon'ble High Court of Allahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Hon'ble High Court has upheld the decision of Hon'ble

Tribunal who had upheld the decision of Commissioner (Appeals) that gold

is not prohibited item, it should be offered for redemption in terms of

Section L25 of the Customs Act, 1962 and thus rejected the review

application filed by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced hereunder:

,-i
r-i4".;

.; ,

" 16. In the present case, the CommLssioner (Appeals) has held

that the gold b not a prohibited item, it should be offered for

ledemption in term-s of Sectian 125 of the Act. The Tribunal has

recorded that the respondents had brought impugned Gold from

Bangkok to Gaya International Airport u-tithout declaing the same to

Customs Authoities and there uas nothing to explain qs to hotu the

Customs authorities posted at GaAa International Airport couW not

detect such huge quantity of gold being remoued from Gaya

Internattonal Airport by passengers on their arriucrl and there was no

explanatton as to hou-) the respondents procured gold before theg

uere intercepted at Mughalsarai Railtuag Station and the Tibunal

has dr:smisse d the Appeals for the aforesaid reason and hcts afftrtned

the order possed by the Commissioner (Appeals) holding that the

import of gold wrts not Proh ted under the Foreign Trade Policg or
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onA other La ut and, therefore, there is no

absolute confiscation of the gold.

sufficient ground for

17. Nothing u;as pLaced before thLs Court to challenge the finding of

the CommLssioner (Appeals), ullLich utas upheld bg the Tibuna| that

Gold i.s not a prohibited item, and nothing wos placed before this

Court to establish that this ftnding of the Commi,ssioner (Appeak)

was wrong or effoneous.

1 8. Euen if the goods in question had been brought into India uithout

following the conditions prescribed therefore and those fall utithin the

category of prohibited condition, Section 125 of the Act prouides that

the Adjudicating OfJicer mag giue to the ouner of such goods an

option to pag fine in lieu of confiscation. Section 128 A of the Act

confers pou)ers on the Commi,ssbner (Appealsi to pass such order, o.s

he thinks just and proper, confirming, modifuing or annulling the

decLsion or order appealed against. In the present case, the

Commi,ssioner (Appeals) has modiJied the order of obsolute

confi.scation bg imposing penaltg in lieu thereof, which was uell

tuithin his power as per Section 128 A. The Tribunal has affirmed the

order of the Commissioner (AppeaLd. Tlhb Court dismissed the

further Appeal filed by the Depart:ment, finding no itlegalitg in

judgment passed bg the Tribunal.

19. In uieu.t of the aforesaid discussion, u)e are of the uiew tha

th the aforeS

any error, much

2O. The reuiew application locks merits and, accordinglg, the same is

dis missed

6.8 Furthcr, It is observed that in the decision vide Order

N o.3 5 5 I 2O22-CUS (WZ) / ASRA/ MUMBAI, dated, 07 . 12.2022 of t:rle principal

commissioner & ex-officio Additional secretary to Government of India, the

Honble Revisionary Authority, after going through the details of the case

wherein the passenger had brought 02 gold bars of o1 kg each and 02 gold

bars of 10 tolas each totally weighing 2233.2 grams wrapped with white

j

order pa-ssed bg thi"s Court refusing to interfere wi

order passed bg the Tibunal does not suffer from
Less from an error apparent on the face of the record.

coloured self-adhesive marking tape and

pockets of black coloured trousers worn

concealed

by him,

in both the watch

relying on various
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decisions of High Court and Apex Co.Lrrt, has allowed gold to be redeemed

on pa5rment of redemption fine, The relevant paras of the order are

reproduced hereunder:

" 16. Once goods ere held to be prohibited, Section 125 still prouided

di,scretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Raj Grotu Impex (CIVIL APPEAL NO(s).

22 17-2218 of 2021 Ari.sing out of SLP(C) Nos. 14633-14634 of 2020-

Qrder dated 17.06.2021) has laid doun the conditions and

circumstances under u.thich such dLscretion can be used. The same are

reproduced beloul:

7 1 . Thus, u-then it comes to discretion, the exerci.se thereof has to be

guided bg low; has to be acc'.ording to the n es of reason a.nd justice;

and has to be based on the releuant considerati,ons. The exerci.se of
discretion i.s essentially the discemment of uhat is right and proper;

and such di.scernment i.s the citical and cautious judgment of what is

correct and proper bg differentiating between shadow and substance as

also between equity and pretence. A holder of public office, when

exercbing discretion conferred bg the statute, has to ensure that such

exercbe i.s tn furtherance of accomplishment of the purpose underlAing

conferment of such power. The requirements of reasonableness,

rationalitg, impartialitg, fairness and equity a.re in.herent in ang exercise

of di.scretion; such an exercise can neuer be a.ccording to the piuate

opinion.

71.1. ft i-s hardLg of ang debate that discretion has to be exercised

judbiously and, for that matter, all the facts and aLl the releuant

surroundirlg fattors as also the implica.tion of exerci"se of discretion

either wag haue to be properlg weighed and a. balanced decision is

required to be taken.

17. 1 Gouernment further obserues that there qre catena of
judgements, ouer o peiod of time, of the Hon'ble Courts and other

forums which haue been categoical in the uiew that grant of the option

of redemptian under Section 125 of the Customs Act, 1962 can be

exercised in the interest of justice. Gouemment places reliance on some

of the judgements as under:

(a) In the case of Commissioner of Customs, Aliganj, Lucknow us

Rajesh Jhamatmal Bhot 2022(382) E.L.f. 345 (All), the Lucknow bench

of the Hon'ble High Court of Altahqbad, has held at para 22 thot

"Customs Exci.se & Seruice Tax Appellote Tibuna| Allahabad ha.s not

committed anA error in uphoLding the order doted 27-8-2018 pa.ssed by

the Commissioner (Appeals) holding that Gold is not a prohibited item

and, therefore, it should be offered for redemption in term*s of Section

125 of the Act."

(b) The Hon'ble High Court of Judicature at Madras, in the

judgement in the case of ShikMastani Bi us. Pincipal Commissioner of

Custom.s, Chennai l [2O 1 7(345) E.L.T, 20 1 (Mad) upheld the order of the

Appellate Authoity allowingl re'e ort of glold on paqment of redemption

fine
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(c) The llon'bLe High Courl of Kerala at ErnakuLam in the case af
R. Mohandas us. Commissioner of Cochin [2O16(336) E.L.T. 399 (Ker)]

has, obserued at para I that "The intention of Section 125 is that, after

adjudication, the Customs Authoitg is bound to releqse the goods to

any person from whose custodg such goods haue been seized. ..."

(d) ALso, in the case of Union of India us Dhanak M Ramji

[2O10(252) E,L,T. A102 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.201O upheld the decision of the Hon'ble High Court of
Judicature at Bombay [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg confiscated goods to the passanger.

18. 1 For the ,"easons cited aboue, Gouernment ftnds that this is not

a case of impe'rsonation o^s construed by the louer authoities. Also, for
the reasons cited aboue, it u.tould be inappropriate to term the appellant

as habitual offender. In the instant case, the impugned gold bars u.tere

kept bg the applicant on hLs person i.e., in the pockets of the pants wom

bg him. Gouemment obserues that sometimes passengers resort to such

innouatiue methods to keep their ualuables / precious possessions sa/e.

Also, considering the bsue of paritg and fairness as mentioned aboue,

Gouemment finds that fhzs is a case of non-declaration of gold.

I8.2 Gouernment finds that all these facts haue not been properlg

considered bg the lounr authorities u-thile absolutelg confiscating the

(O2) tu.to FM gold bars of I kg each and two gold bars of 10 tola.s each,

totally uteiqhing 2233.2 grams and ualued at Rs 58,26,977/ -. Also,

obseruing the ratio of the judicial pronouncements cited aboue,

Gouentment arriues at the conclusion that deci,sion to grant the option of
redemption uould be appropiate in the facts and circum.stance

instant case. Therefore, the Gouemment maintains mnfi,scation
bars but allotus the impugned gold bars to be redeemed on pag

a redemption Jine.

sof the

of

19 The Gouernm.ent finds that the penaltg of Rs 6,0O,

imposed under Sectinn I 12 (a) & (b) by the original authoritg
upheld bg the AA Ls commensurate with the omi-ssion and commi,ssions
committed. Gouernment jinds the quantitg of the penaltg as appropriate. 

.

20. In uiew of the aboue, the Gouerrtment mod.iftes the OIA po"".i' ".
bg the AA to the extent of ubsoLute conftscation of the gold bars i-b. p2)..

tuto FM gold bars of I kg each and. ttuo gold, bars of 10 tolas each,i"'
totallg tueighing 2233.2 gram^s and. ualued- at Rs 58,26,977/ - art6'
grants an option to the applicont to redeem the same on pagment of a
redemption fine of Rs 12,0O,000/- (Rupees Twelue Lakhs onlg). Thd'
penaltg of Rs 6,O0,00O/- imposed bg OAA and upheld bg AA is
sustained.

terms. "

6.9 Further, It is observed that in the recent decision vide Order No

sr6-s17 12O23-CUS (WZ)/ASRA/MUMBAT, dated sO.06.2023 of the

Principal commissioncr & ex-officio Additional secretary to Government of

India, the Honble Revisionary Authority, after going through the details of

a.
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the case wherein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Hon'ble revisionary

authority relying on various decisions of High Court and Apex Court, has

allowed gold to be redeemed on paJrment of redemption fine. The relevant

paras ofthe order are reproduced hereunder:

" 10. Once goods are held to be prohibtted, Section 125 still prouided

dbcretion to consider relea^se of goods on redemption fine. Hon'ble
Supreme Court in case of M/s Raj Grow Impex (CIVIL APPEAL NO(s).

2217-2218 of 2021 Ari.sing out of SLPO Nos. 14633-14634 of 202O-

Order dated 17.06.2021) has laid down the conditions and
circumstances under which such discretion can be used. The same ore

reproduced below:

71. Thus, uhen it comes to discretion, the exercise thereof has to be

guided by lau; has to be according to the rules of reason and justice;

and has to be based on the releuant considerations. The exercise of
dbcretion is essentially the discernment of tuhat is right and proper;

and such discernment i.s the critical and cautious judgment of uhat is
correct and proper by differentiating between shadow and substance as

also between equitg and pretence. A holder of publb offtce, when

exercising discretion confened bA the statute, has to ensure that such

exerci,se G in furtherance of accomplbhment of the purpose underlging

confemtent of such pouer. The requirements of reasonableness,

rationalitg, impartialitg, fairness ct.nd equitg are i.n.herent in ang exercise

of di,scretion; such an exercise can neuer be according to the priuate

opinion.

7 1 . 1 . h b hardly of any debate that discretion hc.s to be exerci.sed

judiciouslg and, for that matter, all the facts and aLl the releuant

sunounding factors as also the impLication of exercbe of dbcretion
either wag haue to be properlg weighed and a bolanced decision is

required to be taken.

11. A plain reading of Section 125 shows that the Adjudicating
uthoity i.s bound to gtue an option of redemption when the goods are

not subject to ang prohibition. In case of prohibited goods, such as, the

gold, the Adjudicating Authoitg mag allou-t redemption. There is no bar
on the Adjudicating Authoitg altowing redemption of prohibited goods.

Thi.s exercbe of dLscretion u,ill depend on the nature of goods and the

nature of prohibition. For instonce, .spunous drugs, arms, o"mmunition,

hazardous goods, contaminctted JTora or fauna, food which does not
meet the food safetg standords, etc. qre harmful to the societg if
allowed to find their u.tag into the domestir market. On the other hand,
release of certain goods on redemption fine, euen though the some
becomes prohibited as cond.ition of import houe not been satisfied, mng
not be harmful to the society at large. Thus, Adjudicating Authoity can

allow redemption under Section 125 of ang goods uthich are prohibited

either under the Customs Act or any other la u.t on pagment of fine.
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12.1 Gouernment further obserues that there are catena of
judgements, ouer a peiod of time, of the Hon'ble Courts and other

fontms tuhich haue been categorical in the uieu that grant of the option

of redemption under Section 125 of the Custom.s Act, 1962 can be

excerci.sed in the interest of justice. Gouernment ploces reliance on some

of the judgemc-nts as undet

(b) The Hon'ble High Court of Judicature at Madras, in the

judgement in the utse of ShikMastani Bi us. Principal Commissioner of
Cusfom*s, ChennaiJ [20 17(345) D. t .T. 20 I (Mad) upheld the order of the

Appellate Authoritg allou-ting re-export of gold on pagment of redemption

fine.

(c) The Hon'ble High Court of Kerala at ErnakuLam in the case of
R. Mohandas us. Commissioner of Cochin [2016(336) E.L.T. 399 (Ker)]

has, obserued at para 8 that "The intention of Section 125 is thot, after

adjudication, the Custom-, Authoifu is bound to release the goods to

ang person from u,those custody such goods haue been seized...."

(d) Also, in the case of Union of India us Dhanak M Ramji

[2O10(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.201O upheld the deci.sion of the Hon'ble High Court of
Judbature at Bombay [2OO9(248) E.L.T. 127 (Bom)], and appro

redemption of absolutelg confiscated goods to the passanger.

I2.2 Gouernment, obseruing the ratios of the aboue

pronouncements, arriues at the conclusion that deci"sion to gront

option of redemption uould be appropriate in the facts
circum-stances of the instant co,se. 

..1

oXd

13 Gouemment notes that the quantitA of impugned. gptd dug|- '
(conuerted into bars) under import, i,s neither substantial' nor 'in -
commercial quantity. The appellunt claimed ownership of the impugned

gold and stated that the some uas brought for marriage purpose. There

are no other cktimants of the said gold. There b no allegation that the

appellants are habitual offenders and u-tas inuolued in similar offence

earLier. The fact of the case indicates that it i^s a case of non-decLaration

of gold, rather than a case of smuggling for commercial considerations.

The absoLute conftscation of the impugned gold, leading to

dispossession of the gold in the instant case is therefore harsh and not

reasonable. Gouernment considers granting an option to the appellant to

redeem the gold on payment oJ a suitable redemption fine, as the same

u.tould be more reosonable and judicious.

14. In uieut of aboue, the Gouemment modifi.es the impugned order

of the Appellate Authoitg in respect of the impugned gold seized from
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(a) In tlTc case of Commissioner of Customs, Aliganj, Lucknow us

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (All), the Lucknou bench

of the Hon'ble High Court of Allahabad, has held at para 22 that

"Custom.s ExcLse & Serube Tax Appellote Tibunal, Allahabad has not

committed anA error in upholding the order dated 27-B-2O18 passed bg

the CommLssioner (Appeals) holding that Gold Ls not a prohibited item

ond, therefore, it should be offered for redemption in terms of Section

125 of the Act."

e



(

the appellant. The seb.ed gold from the appelktnt 1 i.e. impugned gold

bars weighing 1417,6189 grams with purity of 994.40%o and 01 muster

weQhtng 19.1384 granLs Luith puity of 981.40%, totally weighing
1478.3415 grams aru7 totally uatued at Rs 41,O7,735/- is allowed to be

redeemed on paAment of a fine o/ Rs 8, IO,OOO/- (Rupees Eight Lakh

Ten Thousand onlg)."

6. 10 Further, the Principal Commissioner & ex-officio Additional

Secretary to Governme nt of India in the Order No 380 12O22-CUS

(WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was

carrying 270 grams of gold dust which has been ingeniously concealed by

pasting it with glue in between two T shirt worn by him, had Iina-lly held

that since the appellant is not a habitual offender and was not involved in

the similar offence earlier and it is a case of non-declaration of go1d, rather

than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to be

redeemed on pa5rment of redemption fine

6. 1 I Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the Order No 67/2023-CUS

(WZ)/ASRA/MUMBAI, dated 30.01.2023, ot recovery of two gold bars of

01 kg each and 02 goid bars of 10 tolas each concealed in the pant worn,

totally weighing 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appellate Authority allowing redemption of gold bars on payment of

redemption fine of Rs 11,00,000/- and upheld the penalty of Rs 6,00,O00/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authority observing that the concealment was not ingenious, the

passenger was not habitual offender and invoived in the similar offence

lier, there was nothing on record that he was part of an organised

ing syndicate. 'lhe Government found that this was a case of non-

ation of gold and held that absolute confiscation of the impugned

ieading to dispossession of gold would be harsh and not reasonable.

this observation the order of Appellate Authority granting an option to

redeem the gold on payment of redemption fine was upheld

6.12 Further, the Hon'ble High Court of Allahabad in the case of

Commissioner of Customs, Aliganj, Lucknow Versus Rajesh Jhamatmal

Bhat [2022 (382) ELT 345 (All)] had upheld the decision of Honble Tribunal

wherein the Honble Tribunal had upheld thc decision of Commissioner

(Appeal) wherein 4076 grams of gold bars recovered from the specialiy

designed cavities made in the shoes, valued at Rs. 1,09,98,O18/- was

allowed to be redeemed on pa5rment of redemption line and penalty' The

Hon'ble Tribunal had reduced the redemption fine from 25,00,000/- to Rs

15,00,000/- and penalty w 5,00,000/-
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as ordered by the Commissioner (Appeal). The Hon'lcle High Court

observing that gold was not prohibited under the Foreign Trade Policy or

any ol.her law for the time being in force and, therefore, there is no

sufficient ground for absolute confiscation of the gold upheld the decision

of Hon'ble Tribuna-l.

6. 13 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the recent decision vide Order No

68/2O24-CUS (WZ)/ASRA/MUMBAI, dated 24.O1.2024, in the case of Mr

Kasmani Asif Abdul Aziz wl:,erein the passenger had kept three gold

kadiwali chains and two gold pendants in a transparent plastic pouch kept

in pant pocket totally weighing 1200 grams of 24 kt having 999.0 purity

valued at Rs. 35,22,816/ (Tariff value) and Rs. 39,O2,4OO/- (Market value)

had finally held that since quantum of gold is not commercial and the

applicant was in possession of invoice for purchase of gold jewellary,

concealment was not ingenious, the passanger is not a habitual offender

and was not involved in the similar offence earlier and not a part of

organised smuggling syndicate, it is a case of non-declaration of gold,

rather than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to..!e.:i6;-
redeemed on payment of rcdcmption fine. C)-:-9,rj..'l,&l<r.'
6.14 In view of above decisions of the Principal Commissioner 'S.ie;S"WJ

\ h,,
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officio Additional Secretary to Government of India, I am of the considqftd,--

view that in present case also there is no allegation that the 
"pp.ttr.rt 

*1:':
habitual offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. The appellant during

personal hearing before the adjudicating authority as recorded in the

impugned order has submitted that the appellant is an NRI and residing in

Dubal since 2017. Tl-e Advocate submitted that the appellant is a partner

in the firm Taj Falah Generai Trading LLC from 2017. He submitted copy of

Memorandum of Association of Taj A1 Falah General Trading LLC along

with agreement of Sharc, Sales & Amendment Agreement on Memorandum

of Assocration of Limite d Liability Company. He submitted that the

appellant started new business in 2024 In the name of Zehraan Groups

FZE LLC in sharjah and submitted copy of Memorandum & Articles of
Association. He also submitted that the gold was purchased by the

appellant from his personal savings and borrowed money from his friends.

He reiterated that the appellant brought Gold, in the form of 59 gold cut
bars for his pe rsonal and family use and submitted copy of purchase bill
no. Ho 648 dated 11.06.2024, issued by M/s. New crassic Gold rrading
LLC, Dubal which is in the name of the appellant. Thus, there is no dispute



in respect of the ownership of the seizcd gold. 'I'he zippellant was not a

carrier. There is nothing on record to suggest that the concealmcnt was

ingenious. The investigation of the case has not brought any smuggling

angle but the investigation suggest that. 1.his is case of non-declaration of

gold with intention of non-payrnent of Custorrrs duty. Further, a copy of

appeal memorandum was lorwarded to the adjudicating authority for his

comment and submission of case laws on similar matt(-'r but no reply was

received till date. The fact of the present case also lndicates that it is a case

of non-declaration of gold, rather than a case of smuggling for commercial

consideration. The absolute confiscation ol impugned gold, leading to

dispossession of the gold in the instant case is, thcrclirrc, harsh. 'l'herefore,

following the decisions of l)rrncipal Commissioncr & cx officio Additional

Secretary to Government of India, the dccision ol l-lon'ble High Court of

Allahabad sitting at Lucknow in the Civil Misc Review Application No

15612022 filed by Commissioner of Customs, [,ucknow, and the decision of

Honble Tribunal, Ahmedabad and Mumbai as dctailed in the above paras,

I am of the considered view that the absolute confiscation of 59 cut gold

bars weighing 349.94O grams having total a purity of 999.00 (24Kt), valued

at Rs 22,30, 196l- (Tariff Value) and Rs 25,81 ,5O7 / - (Market Value) is

harsh. I, therefore, set asidc the absolutc confiscation ordered by the

adjudicating authority in the impugned order and allow redemption of 59

cut gold bars weighing 349.94O grams having total a purity ol 999.00

(24Kt), valued at Rs 22,30,196/- ('lariff Value) and Rs 25,81,507/- (Market

Value), on payment of fine of Rs 4,50,000/- in addition to and any other

'.charges payable in respect of the goods as pcr Section 125(2) of the

r Customs Act, 1 962.

'-' 6. i 3 In respect of request for re-export of the impugned gold, it is

. 
_-obServed 

that the appellant was holding Resident Identity Card ID No 784

1974 8593287 1 valid upto 25.1 1.2025. The appellant had claimed

ownership of gold and desired to take it back. I havc also gone through ths

recent decision vide Ordcr No 4O4-4O5 /2O23-CUS (WZ)/ASRA/MUMBAI

dated 30.03.2023 of thc Principal Commissioner & cx officio Additional

Secretary to Government of India, thc I-lontrle Revisionary Authority, after

observing that the passenger was having resident status of Doha/Qatar,

allowed re-export of goods. [n view of above, I allow rc-cxport of selzed gold

on paJ,,rnent of redemption fine as discussed above and any other charges

payable in respect of the impugncd gold

6.14 Further, in

7 ,5O,OOO / - on the

respect of impositron of penalty

for non-declaration of

amounting to Rs

59 cut gold barsappellant
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6. 14 The fine and penalty of the above amount will not only eliminate

any profit margin, if any, but will also have a positive effect on the

applicant to ensure strict compliance of law in future.

7. In view of above the appeal filed by the appellant is disposed of in

the above terms.

(AMIT PrA)
COMMISSIONER (APPEALS)
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(i) Mr Zaidkhan Qayyumkhan Pathan,
Resi - 39, Sabliya Dstate, Modasa, Sabarkantha - 383315,

(ii) Rishikesh J Mehra, B/ 1 103, Dev Vihaan,
Behind 3.4 Eye Residency, Motera Stadium Road,
Motera, Sabarmati, Ahmedabad-38O005

Copv to:

,y1 tne Principal Chief Commissioner of Customs Gujarat, Customs

House, Ahmedabad.

2. The Principal Commissioner of Customs, Customs,Ahmedabad.

3. The Joint/Additional Commissioner of Customs, Ahmedabad.

4. Guard File
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weighing 349.940 grams having total a purity of 999.0O (24Kt), valued 3t

Rs 22,30, 196/- (Tariff Value) and Rs 25,81,5O7 l- (Market Value), following '

the decisions of Principal Commissioner & ex-officio Additional Secretary to

Government of India, the decision of Honble High Court of Allahabad

sitting at Lucknow in the Civil Misc Review Application No 156/2O22 fiied

by Commissioner of Customs, Lucknow, and the decision of Hon'ble

Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in the above

paras, I am of the considered view that penalty of Rs. 7,50,000/- ordered

by the adjudicating authority in the impugned order is harsh. Therefore, I

reduce the penalty to Rs. 2,25,000/-.


