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OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), dgHaldla AHMEDABAD,
A1t HiSe 4th Floor, §8HIMATHUDCO Bhavan, 343 4 S IshwarBhuvan Road,
FAUTYRT Navrangpura, AGHGIEIG Ahmedabad — 380 009

GXHIYHHIE Tel. No. 079-26589281
DIN - 2025067 1MN0O000323923

SUASIERSIT ORDER-IN-
APPEAL NO. (SHrgep3ifafigs,
g 1962 FIRT 128FHHaa) MUN-CUS-000-APP-057-25-26

(UNDER SECTION 128A OF
THE CUSTOMS ACT, 1962):

Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad
9 f&Ai® DATE 10.06.2025
IeyaHasMe® Y. afgai® MCH/APR/62/MK/ADC/2023-24, dated
T ARISING OUT OF ORDER-IN- Q6.Q6.2023 issued by Additional
N Commissioner of Customs, Customs House,
ORIGINAL NO. Mards
HPTHEITRI D 1GATS ORDER-
9 IN-APPEAL ISSUED ON: 10.06.2025
Y@ afeHHaud NAME AND | M/s Balaji Enterprises (IEC ASHPR7959N),
ADDRESS OF THE APPELLANT: 24, Mangalam Park, 2nd Floor, Near
v Alliance Hospital, Mundra Bhuj Road, Nana
Kapaya, Mundra 370 421
1. | UEH TR TG Ta M AT TR R ATH UGS e arTaTe.
This copy is granted free of cost for the private use of the person to whom it is issued.
2. | Mergewsfufag 1962 FurT 129 St (1) (urAfI)
ForfaFmfiRRas R ae s e S AR TR H TS [ TEaH e B aTe [ g |31
IFTR@EaREd 3 FeRdseRRuRasgFaig (smagTauy=), fawdamy,
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(ATSRATATT) HHGHT, T2 e G IS Td G TIRgad o e,

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), ir respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

affRaaafRasne/Order relating to :

@) | Fsperdsmafaasgard.

(a) |any goods imported on baggage.

@) ARATTaPA R P g A Ta N AT h A H R A A G T R TA IS T T TS Ao
ARG AR T TS AR AT RIS SR T RS AR TG T (T TH S faraaerd
any goods loaded in a conveyance for importation into India, but which are not unloaded

(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

N | fergesafufam, 1962 Harwmax FUR TS AN ATATE A b agar[ehara @ eGra.

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

T — TS 3 —— S
ssasauEf@dereaaausaney :

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(@) | PEBITE,1870HHGH.6 AT 1 FaARuiRafroesgaRsasmReR! 4
(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
@) | SEgeaibaaETasTeet 4 ufiai afest
(b) | 4 copies of the Order-in-Original, in addition to relevant documen:s, if any
(M | g fesmdeT® 4 wieai
(c) | 4 copies of the Application for Revision.
(1) | GO TGRS TG ATRIeh S TUTTH, 1962 TYTRIRTISIE) _
AfRarserTiE, B, avs, sedeiR R umE i s i amaRae. 20/-
(UL A THTATS. 1000/-(FUCUHEHARATT
), AU S R BrUfaar.
TFRTe, HITHTATEATS!, ST & RIS R UG U AT TS T @ He 1A R IRI e~ U, 200/-
RO TsarER G A Iw THE THS.1000/-
(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Imems being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 | e, 2
%mmmﬁm@mmmmmmﬁ
ATgeptufraT 1962 HIURT 129 T (1) Fyfawidite.-3

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

| e, SEucARrpadaiaR iy | Customs, Excise & Service Tax Appellate

Tribunal, West Zona! Bench
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@ﬂﬂmﬂﬁmﬁﬂﬁ?m.m 2nd Floor, BahumaliBhavan, |

a1, 3{gHeTE1G-380016 Nr.Girdhar Nagar Bridge, Asarwa, |
Ahmedabad-380 016

5. |[Wmryewerfufam, 1962 FuRT 129 U (6) o=, Fiwrygewarfufan, 1962 #lurT 129
g Fyfsftadarufafaf@ayasaausaiRe

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

@) | fiadvERaaHa A Sg e U R AT h A U R IgRAN AT h S RATTd U TGS B R | [
FHU AR IS A G HE AU W e U,

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(@) | it TR AT b U R g R AT e S R TS YT AN TG S B 1R
FHUEATEE ICR s AfPrudraearaRsfeTs Al yaswReuY

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

e e — : 3 —
e FHITNAEEUEA S Ea, GHEHREUL. |

where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

{ THHED AT USROG HHA, AU S 10%

measﬁa@%mm 10%
Lo eI, FRibaagsadiche, HUTTRESITT |

?n appeal against this order shall lie before the Tribunal on payment of 10% of the dul_\“

{]

emanded where duty or duty and penalty are in dlspute or penalty, where penalty alone
is in dispute.

SFaafufFaaauRT 129 (¥) FerriasrfiamiierudsaracrarydsAae1ua-

NB AT NH AT B Y URAS [IGUI B A AN b g fbgTgsdle : - ryar |
(@) HFTATMAGAUAB I T b UG RR ATAG b HIS U U aH BT e g Har e Q. |
Under section 129 (a) of the said Act, every application made before the Appellate :
Tribunal-

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or |
|
Hundred rupees. '
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ORDER-IN-APPEAL

M/s Balaji Enterprises, Proprietor: Shri Ramesh Kumar (IEC
ASHPR7959N), 24, Mangalam Park, 2nd Floor, Near Alliance Hospital,
Mundra Bhuj Road, Nana Kapaya, Mundra 370 421 (hereinafter referred to as
“the Appellant”) have filed the present appeal in terms of Section 128 of the
Customs Act, 1962 against Order-in-Original No. MCH/APR/62/MK/
ADC/2023-24, dated 06.06.2023 (hereinafter referred to as “the impugned
order”) issued by the Additional Commissioner of Customs, Customs House,

Mundra (hereinafter referred to as “the adjudicating authorizy”).

¢ R Briefly stated, facts of the case are that the appellant had imported the
goods vide 02 Bills of Entry No. 2087988, dated 23.12.2020 having declared
assessable Value of Rs. 13,89,055/- and No. 2088351, dated 24.12.2020
having declared assessable Value of Rs. 11,51,899/- and declaring the imported
goods as "Filter (for Industrial Use)" in all the relevant supporting documents to
Import viz. Bill of Entry, Bill of Lading, Commercial Invoice. Further, on the
basis of specific intelligence, the goods were examined under Panchnairna, dated

26.12.2020 and it was found that the goods were Multi-Function Devices/

Digital Printer/Photocopier Machines (herein after referred as “impuggigg i
goods”) which falls under the category of restricted import as per FTP. j’f‘;,"' ,k

2.1 Further, as per Notification No. 35(RE-2012)/2009-2014, 1’*5&;@\&“ 5
28.02.2013, authorization from DGFT is required for the iraport of 1mpugnaf£§“:";' -/
goods, also requires BIS Certificate as compulsory compliance rcquirementh_h—/
under DGFT Notification No. 05/2015-2020, dated 07.05.2019 and BIS Act,

1086 read with Electronics and IT Goods (requirement for compulsory
registration) (RCR) Order, 2012, and Circular No. 01/2019, dated 02.05.2019

issued by the Ministry of Electronics and Information Technology. Since, the
compulsory registration and permissions were not obtained, the impugned

goods were "Prohibited", therefore, the impugned goods were placed under

scizure vide Seizure Memo dated 10.06.2021 as per the provisions of the
Customs Act, 1962. Thereafter, service of Chartered Engineer was engaged to
determine assessable value of subject Goods who vide their report provided the

market Value of the impugned goods imported under Bill of Entry No. 2088351

as Rs.37,21,000/- and under Bill of Entry No. 2087988 as Rs.44,08,000/-.

2.2 Further, it appeared that the appellant had violated the provisions of the
Foreign Trade Policy 2015-2020 by importing second-hand goods, which are
classified as "Restricted" under Clause 2.31, without obtaining the necessary
authorization. Further, as per DGFT Notification No. 05/2015-20 dated
07.05.2019 and Circular No. 1 of 2019 issued by Ministry of Electronics and

Information Technology, the impugned goods fall under the category of
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"Printers, Plotters" notified under the Electronics and IT Goods (Requirement of
Compulsory Registration) Order, 2012, and their import was prohibited unless
registered with BIS and compliant with BIS labelling requirements. Additionally,
DGFT Notification No. 50/2015-20 dated 08.01.2019 mandates that
unregistered consignments must be re-exported or disposed of as scrap by
Customs, which was not complied with. Consequently, the goods qualify as
"Prohibited Goods" under Section 2(33) of the Customs Act, 1962, and the
appellant appeared found to have violated Sections 46, 111(d), 111(m), and
111(0), attracting penal provisions under Sections 112 and 114AA of the Act.
Further, the Customs Broker and its employees (Co-noticees) had failed to fulfil
their obligations under Clauses (d), (e), (f), (n), and (g) of Regulation 10 of the
Customs Brokers Licensing Regulations, 2018, and are therefore liable for

penalty under Sections 112 and 117 of the Customs Act, 1962.

2.3 On conclusion of investigation, a show cause vide SCN F. No. S/43-
17 /INV-BALAJI-ENTERPRISES /SSIB-C/CHM/2020-21 dated 09.12.2021

issued to the appellant and others as to why:

i. Goods declared as Filter (Industrial Use) whereas acting upon
Intelligence, verified the goods and during examination it was found that
the goods so imported are Multifunction Devices / Digital Printer /
Photocopier Machines, got the same valued through valuer and reported
as Market Value of Rs. 81,29,000/-, the same were placed under seizure
and proposed for confiscation under 111 (d) and 111 (m) of the Customs
Act, 1962.

ii. Proposed to impose penalty under Section 112-(a)(ii) of the Customs Act,

1962 on the appellant;

iii. Proposed to impose penalty under Section 114AA of the Customs Act,
1962 on the appellant;

iv. Proposed to take action as specified under Notification No 50/2015-20
dated 08.01.2019 issued by DGFT, on the appellant.

v. Proposed to impose penalty under Section 112 (a) & (b) and Section 117
of the Customs Act, 1962 on 03 co-noticees viz. Shri Shiv Kumar Gaur;

Shri Vijay Vashishtha and Shri Amit Mali.

b

v
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3. Thereafter, the adjudicating authority vide the impugned order passed the

following order as:

i. 1 order, to absolute Confiscate Goods imported under Bill of Entry No.
2087988 dated 23.12.2020 and Bill of Entry No. 2088351 dated
24.12.2020, having total revised Market Value of Rs .81,29,000/- as
worked out by the Chartered Engineer and ordered tc deform the goods
and dispose them as SCRAP, by following prescribed procedure by the
DGFT and Ministry of Electronics and Information Tecknology.

ii. 1 impose a penalty of Rs. 3,00,000/- on the appellant under Section
112(a) of Customs Act, 1962.

iii. 1 impose a penalty of Rs. 5,00.000/- on the appellent, under Section
114AA of Customs Act, 1962.

iv. 1 refrain from imposing any penalty on 03 co-Noticees viz. Shri Shiv
Kumar Gaur; Shri Vijay Vashishtha and Shri Amit Mali, under Section
117 of Customs Act, 1962 SN

4,

present appeal and mainly contended that;

e That the impugned order has been passed in breach of the principles
of natural justice. The Appellant was given only one opportunity of
personal hearing, for which an adjournment was duly requested via
email dated 06.01.2023, along with a Vakalatnama and a request for
rescheduling with prior notice. Despite this, no further hearing was
granted. The Appellant also submitted written submissions via email
on 25.03.2023, which were ignored in the order. The Adjudicating
Authority wrongly recorded that no reply was filed and passed the
order solely on the basis of the SCN, without considering the
Appellant’s submissions. This denial of a fair hearing renders the order
legally unsustainable and liable to be set aside.

e That the impugned order was passed solely on the basis of the Show
Cause Notice (SCN), without considering the appellant's written
submissions or evidence. This constitutes a serious procedural lapse
and an arbitrary use of adjudication powers.

e That the imported goods, at best, may be treated as restricted, not
prohibited, as wrongly held under Section 111(d). Therefore, absolute
confiscation and destruction under the guise of prohibition is
unjustified. The appellant should have been gven an option for

redemption fine under Section 125 of the Customs Act, 1962.
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Section 112(a) and (b): Penalty is not warranted since the Appellant

neither abetted nor knowingly imported prohibited goods.

° Section 114AA: No false or forged documents were knowingly
submitted by the Appellant; no mens rea (guilty intent) was
established.

b DGFT Notification 50/2015-20: Customs has no authority to

impose pehal action under DGFT notifications; BIS non-compliance

may call for re-export but not destruction if re-export is not first

attempted.

Reliance is placed on the following case laws:

» Priya Blue Industries Ltd. vs. Commissioner of Customs
(Preventive), 2004 (172) ELT 145 (SC)

» Ruchi Soya Industries Ltd. vs. Commissioner of Customs,
Jamnagar, 2013 (296) ELT 114 (Tri-Ahmd.)

PERSONAL HEARING

5. Shri T Chakrapani, Consultant, appeared for personal hearing on
27.05.2025 in virtual mode on behalf of the Appellant. He reiterated the

submission made in the appeal memorandum.

DISCUSSION & FINDINGS

6. I have gone through the appeal memorandum filed by the Appellant,
records of the case and submissions made during personal hearing. The issues
to be decided in present appeal are whether the impugned order passed by the
adjudicating authority for confiscation of imported goods under Section 111(d)
of the Customs Act, 1962 and imposing penalty under Section 112(a) and
114AA of the Customs Act, 1962, in the facts and circumstances of the case, is

legal and proper or otherwise.

6.1 Before going into the merits of the case, I find that as per CA-1 Form of
the Appellant, the present appeal has been filed on 16.08.2023 against the
impugned order dated 06.06.2023 received by the appellant on 16.06.2023
which is within the statutory time limit of 60 days prescribed under Section
128(1) of the Customs Act, 1962. As the appeal has been filed within the
stipulated time-limit, it has been admitted and being taken up for disposal in
terms of Section 128A of the Customs Act, 1962.

6.2 It is observed that the appellant has contended that they ‘have received

only one opportunity of personal hearing, for which an adjournment was duly
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requested via email dated 06.01.2023, along with a Vakalatrama and a request
for rescheduling with prior notice. However, no further opportunity was given to
the appellant and adjudicating authority had passed the impugned order. In
this regard, I find that the appellant could not present his case before the
original adjudicating authority at the first instance. Therefore, I am of the
considered view that in the interest of justice an opportunity may be granted to

the appellant to be heard and to submit his submissions.

6.3 In view of the above, I find that remitting the present appeal to
adjudicating authority for passing fresh order for considering the submissions
made by the appellant in the present appeal has on recorcd, become sine qua
non to meet the ends of justice. Accordingly, the case is remanded back to the
adjudicating authority, in terms of sub-section of (3) of Ssction 128A of the
Customs Act, 1962, for passing a fresh order by following the principles of
natural justice. In this regard, I also rely upon the judgment of Hon’ble High
Court of Gujarat in case of Medico Labs - 2004 (173) ELT 117 (Guj.), judgment
of Hon’ble Bombay High Court in case of Ganesh Benzoplast Ltd. [2020 (374)
E.L.T. 552 (Bom.)] and judgments of Hon’ble Tribunals in case of Prem Steels
Pvt. Ltd. [2012-TIOL-1317-CESTAT-DEL] and Hawkins Cookers Itd. [2012 (284)
E.L.T. 677 (Tri.-Del)] holding that Commissioner (Appeals) has power to remand
the case under Section — 35A (3) of the Central Excise Act, 1944 and Section -
128A (3) of the Customs Act, 1962.

7. In view of the above discussion, I allow the appeal by way of remand to
the adjudicating authority for passing fresh order after examining the available
facts, documents, submissions and after giving the sufficien: opportunity to the

appellant of being heard thus maintaining the principles of natural justice and

b

COMMISSEIONER (APPEALS)
CUSTCMS, AHMEDABAD.

legal provision.

F.Nos. CAPPL/COM/CUSP/1322/2023 Dated - 10.06.
s /COM/CUSP/1322/ @3 a 2025

By Registered Post A.D.

16,
M/s Balaji Enterprises (IEC ASHPR7959N),

24, Mangalam Park, 2nd Floor, e ‘FaTis
Near Alliance Hospital, Mundra Bhuj Road, OA/ATTESTED

Nana Kapaya, Mundra 370 421

Jreflars/SU TENDENT

e e (
, IEHTETR,
CUSTOMS (APPEALS), AHMEDABAD.
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Copy to:
M The Chief Commissioner of Customs Gujarat, Customs House, Ahmedabad.

2.  The Pr. Commissioner of Customs, Customs, Mundra.
3. The Additional Commissioner of Customs, Customs House, Mundra.

4, Guar_d File.
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