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Under Section 1 29 I)D( I ) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggricved by this ordcr can prefer a Revision
Application to Thc ndditional Sccretary/Joint Secretary (Revision Application), Ministry of
Finance, (Departmont of Rcvcnrrc) Parliamcnt Strcct, New Delhi within 3 months from the
date of communication of the ordcr.
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n .r convcyance for importation into India, but which are not unloaded

in Chaptcr X of Customs Act, 1962 and the rules made

bc in such f<trm and shall be verified in such manner as
may be specified in the relevant rules and should be accompalied by

caring Court Fcc Stamp ofpaise fifty only in one copy as
ule 1 item 6 of the Court Fee Act, 187O.

cr-in Originai, in addition to relevant documents, if any
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The

&fur

4

sftqi,

4 sftqi ,qRd

4 cfiqi

revision application should

otr
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Payment of drawback as provided

4 copies of thc Ord

4 copies of this ordcr, b
prescribed under Schcd

thereunder.
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In respect of cases other than thesc mcnti oncd under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Custons, Excise and Service Tax Appellate Tribunal at the follow.ing
address

oq,qf*frsffio
Customs Excise & Scrvice Tax Appellate
Tribunal, U/est Zo inq

I,. itPigezof2T
,t\

)..,'

(

{a) any goods importcd on baggage.

at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such clestination are sho of
the quantity requircd to bc unloaded at that dcstination.
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Wtcts-d,d-dnr-drdq,ff m-eft 'rrr+qrgo,+rsn

uI,o[6{AuK-380016
2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

5 *+rgeo,unrnw, rgez atum 12e g (G) bcrtft<,Oqgosrtn*, rgsz eltrrr rzg
qtrt&orti-{@-
Under Section 129 A (61 of the Customs Act, 1962 an appeal under Section 129 A (l) of
the Customs Act,7962 shall be accompanied by a fee of-

(tF.

)

(a) where the amount of duty and interest demanded and penalty levied by any olficer of
Customs in the case to which the appeal relates is llve lakh rupees or less, one thousand
ruPees;

)

tTlI

rqqii@sdir6-*+ft rq-€qiMufirraffi ,q;a6qTrEqq

{b) where the amount of duty and interest demandcd and pcnalty levied by any officer of
Customs in the case to which the appeal relatcs is more than five IaI<h rupees but not
exceeding nfty takh rupees, frve thousand mpces ;

(rr)

ocqErqErqFqcfr 3rf ttrdil; Er{rilwT€qg .

(c)

where the arnount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appea.l relatcs is more than fifty lakh rupees, ten
thousand rupees

(q) {sqTesr}fir-qe{lf+-{0Tar{rqi,qiiTrg{@.}' 10% .rilf,{+w,qdi{@q'{@'q?iftfrdl(ie,qrf,sb
r o*.irEr+-Gq{,q6iat{d?Eh-El{at,qftfiErqrSrrr r

(d) An appeal against this order shall lie before the Tribunal on payment of 1O% of the duty
demanded where duty or duty and penalty arc in dispute, or pcnalty, where penalty alone
is in dispute.

sffiqflffiqT{r 1rr (ttfuffin
tto@Gtqnffi(qqsrfto, - s{rrEr

r€lrrftmqr@@.
Under section 129 (a) of the said Act, cvcry application madc bcfore the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rcctihcatir:n of mistakc or for any other purpose; or

(b) for rcstoration of an appcaL or an application shall be accornpanied by a fee of five
Hundred rupees.

.xt 3{

t
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Mrs. Bhage shwarj Ishwarlal Manglani Resi- i 5, New Sindhu Society, D

Cabin road, Sabarmati Ahmedabad (hereinaftcr referred to as ,,the

appellant") has filed thc present appeal in tcrms of Section 12g of the

Customs Act, 1962 against Order in Origina-l No.

1 3 7/ADC/ sRv I o &'A I HQ I 2o2 5 -26 dated 2s.o9.2o2 5 (hereinafter referred

to as "the impugned ordcr") passcd by thc Additional Commissioner,

Customs, Ahmedabad, (hcreinaftcr rcferred to as ,,the adjudicating

authority") .

2. Briefly stated, facts of the case are that, on the basis of suspicion

the appellant having Indian PassportNo. Z2lo9o41 was intercepted by the

oflicers of customs, Air Intelligence unit (hercinafter referred to as ,,AIU,,)

on arrival at sVP International Airport, Ahmedabad arriving from Dubai by

Indigo Airlines Flight No 6E 72 on 28.01.2020 while she was trying to exit

through Green channel gatc. The appellant was inquired whether she was

having any dutiable/ restricted itcms to declare before Customs, in
response to which she replied in ncgative. The customs officer scanned

the baggages of the appcllant but nothing objectionable was found. The

Customs officers asked the appcllant to walk through the Door Frame

Metal Detector (DFMD); after removing all metallic objects from her body/
clothes. The appcllant readily removed the metallic objects such as gold

ring and gold chain, mobile phone etc. and kept it in the plastic tray and

thereafter passed through the DFMD. On her passing t-hrough the DFMD, a

beep sound was generated from the DFMD. She once again asked to pass

through the DFMD, whercupon once again a beep sound was generated in
the middle portion of thc DFMD which indicated there was something

objectionablc/dutiable on her body/clothes. Thereafter, the appellant was

frisked by the lady officer and while frisking there appeared to be

something concealed in thc pockct of hcr black trouser. The appellant was

asked to remove it and she handed over two gold bars of 10 tolas wrapped

in a small white paper envelope to the customs officer. Further wh e

frisking around her waist, there appeared to be something concealed

nderneath her trouser. she once again removed three more gold bars of
l.b tolas wrapped in a small white paper enverope from a slgz blue colour
?i i

jeans pant which she had worn under her black trouser and handed it over

.,lo ttre Customs officer.

2.1 The Government Approved valuer, Shri Kartikey vasantrai soni,
vide valuation rcport 28.or.2o2o, submitted that five gold bars, having
purity of 999.0, totally weighing Sg3.20O Grams, and valued at
Rs.2O,7 6,7 7 5/ - (Tariff value) and Rs. 24,45,358 / _ (Market Value).

sl 49 -267 I CUSI AHD I 202s -26
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2.2 The said 05 Gold bars were placed under seizure vide panchnama

dated 28.01.2020 under the reasonable belief that the goods were

smuggled into India and liable for confrscation under the provisions of the

Customs Act, L962.

2.3 Statement of the appellant was recorded on 28.01,2020 under

Section 108 of the Customs Act,1962, wherein she, inter-alia, stated that

she is a housewife and stay at Dubai with her husband Ishwarla-l Manglani

and son namely Vinay Manglani, she has studied upto 12th standard from

Agra, U.P., she can read, write and undcrstand Hindi, English and Sindhi

language. she had been shown and cxplained the panchnama and after

understanding the contents of the same she put her dated signature on

panchnama drawn on 28.OI .2O2O that the facts narrated in the

panchnama drawn on 28.01.2O2O wcre true and correct. she admitted that

the gold bars were made of raw gold and same bclonged to her. She also

produced original Bill No. 7146 dated 24.12.2019 of 412OO.75 Dhs. for 2

pcs 24 ct. gold weighing 233.2a grams and bill no. 7148 dated 27.O1.2O2O

of 437 40 Dhs. issued by Dhalumal International Trading LLC for 2 pcs 24

Kt. gold weighing 233.28 grams alongwith other travelling documents. She

further admitted that she had intentionally not declared the seized items

before tl:e Customs Authorities on hcr arrival at SVP International Airport

Ahmedabad, as she wanted to clcar it illicit1y and evade pa5rment of duty

and she was fuIly aware that clearing gold without declaring before

Customs, with an intent to evade paj,,rnent of customs duty is an offence,

under the provisions of Customs Act, 1962 and Regulations made therein.

2.4 A Show Causc Notice was issucd to thc appe llant proposing for

confiscation of Five gold bars, having purity of 999.0, totally weighing

583.200 Grams, valued at Rs 20,76,7751- ('l'ariff value) and Rs'

24,45,3581- (Market Value) placed undcr seizure vide panchnama drawn

on 28.01.2020, under thc provisions of Sections 1 I 1(d), 111(1), 111(l) and

1 11(m) of the Customs Act, 1962, for confiscation of The

packing/concealing matcrial i.e. two small papcr envelopes and one sky

blue jeans pant under Section 118 & Scction 1 19 of the Customs Acl, 1962

and for imposition of penalty upon thc appellant undcr Section 112(a) & (b)

of the Customs Act, 1962.

5 The said Show Cause Notice was adjudicated by the Joint

ommissioner of Customs, Ahmedabad, vide Order-in-Original No.

4/JC/SM/o&Al2O2o-21 dated 29.O1.2021 issued on 29.O1 .2021

wherein the Joint Commissione r has ordercd for absolute confiscation of

Iive gold bars, having purity of 999.0, totally wcighing 583.200 Grams,

valued at Rs. 20,76,775/- (Tariff valuc) and Rs' 24,45,358/- (Market

l9

+

3r.
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Value), under the provisions of Sections I11(d), I11(1), It1(1), 111(m) of
the customs Act, 1962.'fhc Joint commissioner also ordered for absolute

confiscation of packing/ concealing matcrial i.c. two small paper envelopes

and one slgr blue jcans pant uscd for packing/ wrapping and concealing of
5 gold bars, under the provisions of Section 1 lg(a) and 119 of the customs
Act, 1962. The Joint commissioner has a-lso imposed penalt5r of Rs.

2,oo 
'ooo I 

- on the appellant under section 1 12 (i) of the customs Acr,r962.

2.6 Being aggrieved by thc said Order_in_Original No.

84/JC/SM/O&,A/2O2O-21 darr:d 29.01 .2021, tha appellant filcd an appeai

bcfore thc Commissioncr of Customs (Appcals), Ahrnedabad, who vide

order-in-Appcal No. n I ID-cusrM-o00-App-oo8 to 024-22-23 dated
).3.o4.2022 rcmandcd the mattcr to the concerned adjudication authority,
who shall ascertain the facts, cxamine thc documcnts, submission made in
appeal memorandurn and casc raws submitted by the appellant and pass

speaking ordcr aftc r following principlc of natural justice and adhering to
the legal provisions.

2.7 The Adjudicating authority, in denovo adjudication, vide the
impugncd order, has ordered for absorute confiscation of five gold bars,
having purity of 999.0, totally weighing S83.2O0 Grams, valued at Rs.

20,76,775/- (Tariff value) and Rs. 24,45,359/_ (Market Value), under the
provisions of sections 11 1(d), r r l(1), 111(1), 1r 1(m) of the customs Act,
1962. 'fhe Adjudicating Authority also ordered for absolute confiscation of
packing/ concealing matcriar i.c. two small paper envcropes and one srgr
blue jeans pant used for packing/ wrapping snd s6166aling of S gold bars,
under the provisions of scction 11g(a) and 119 of the customs Act, 1962.
The Adjudicating Authority has also imposed penalty of Rs. 2,00,000/_ on
the appellant under Section 1 12 (i) of the Customs Act,l962.

3. Being aggrieved with the impugned order, the appellant has Iiled
the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the
Customs Act 1962, thc Ld. Adjudicating Authority, while admitting
that there is no option to the Adjudicating Authority if the goods are
not prohibited, but to rclcase the goods on pa5rment of redemption
fine, and if the goods arc prohibited he has a discretion to either
release the goods on payment of redemption fine or confiscate the
goods absoiutely. The case laws relied upon by the adjudicating
authority are not applicable in the facts and circumstances of the
case.

s/ 49 -267 I CU S I AHD I 2025 _26
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A reading of Paras of the findings of the adjudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confrscate the gold in question, without applylng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption Iinc or absolutely confiscate them only when

the goods were "prohibited". Though not admitting, even if for a

moment it is prcsumed that the goods in question were prohibited,

the Ld. Adjudicating Authority is rcquired to cxercise his discretion

and how such discretion is to be exerciscd is laid down in the case

of Commissioner of Customs (Air) vs P.Sinnasamy in CMA No.1638

of 2008, before the Hon High Court of Madras decided on 23

August, 2016.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concealed the gold in

this case, all of which are erroneous findings as discussed above.

Taking into consideration these erroneous findings, the Ld

Adjudicating Authority has got biased and decided that the gold in

question should be absoluteiy confiscated and penalty imposed.

There are plethora of Judgemerrts both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with spccific reference to the policy/Rules in vogue at the

relevant times, will show that dcpending on circumstances of each

case in hand and the pro{ilc of the person involved, the goods in

question may become "Prohibited" which are otherwise not listed in

the prohibited categories. Flowever, despite the goods being

prohibited the same can bc relcased or re-exported in the discretion

of the Adjudicating Authority, which discrction has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appcllant: -

(i) Yakub Ibrahim Yousuf 2OI1 (263) ELT-685 (Tri. Mum) and

subsequenfly 20 | 4 -"l1OL-27 7-CDSTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 (9ll ELT 277 IAP\;

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73\ELT 425
L' (Tri);

(i") T.Elavarasan vs Commissioncr of Customs(Airport) Chennai

2ott (266) IDUI 167 (Mad);

$
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(") Union of India Vs Dhanak M. Ramji 2OOg (248) DLT 122

(Bom); uphctd by llon. Suprerne Court vide its judgement dated 0g-

03-2010, reportcd in 2010 (252) DVt r\102 (SC)

("i) A.Rajkumari vs CO (Chennai) 2015 (:r21) ELT 540 (Tri-

Chcnnai);This casc was also alfirmed by the Hcn. Apex Court vide

201 5 (321) nr,T A207 (SC).

' It is also submitte<1 that impugncd goods are not prohibited for use

by the socie:y at largc and rcleasc of thc samc rvill not cause to the

society and tts import and f or rcdcmption woulrl not be dangerous

or detrimcnral to hcalth, wclfarc or morals of thc people, in any

circumstances.

' Therc is a c:Ltcna of cascs whcrc thc orders of absoiute confiscation

were succcssfully challcngcd and gold released either for re-export

or on rcdcmption finc u/s i 25 of Customs Act 1962. Some of the
judge ments can bc cited as under:

1. S Rajgopal vs CC 'trichy 2OO7 (219) ELT 435

2. P.Sinnasu'arly vs CC Chennai 2OO7 (22O) EL.I, 3OB

3. M.Arumu5;am vs CC 'I'hiruchirapally 2OOZ (22O) trW 311

4. Krishna Kumari vs CC Chcnnai 2OOB (229) DI:l 222.

Following are thc list of latcst rcvision authority's or<lers relicd upon by
the appe llant:

3. Ordr:r No: 61 /2O2O-CUS(WZ)/ASRA/MUMBAI,

21 .O5.2O2O in c/a Commissioner, Customs Ahmedabarl

Bashccr Motrammt.d Mansuri

DT.

v/s

4. Ordcr No: 126l2O2O CUS(WZ)/ASRA/MUMBAI,

07.O8.2O2O in cf a Commissioner, Customs, Ahmedabad

Hernant Kunrar.

DT,

v/s

s. Ordcr No: \23 124/2O2O_CUS(WZ)/ASRA/MUMBAT,

DT.O7.O8.2O2O in c/a Commissioner, Customsi, Ahmedabad v/s
Rajesh Bhim.ji Panchal.

6 2019(369) D.L.'f .rcZZ(G.O. I) in c/a Ashok Kumar Verma.

s I 49 -267 I CUS I LHD t2025 _26
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7. Order No: rOl2O19 CUS(WZ)/ASRA/MUMBAI, DT.

3O.O9.2021 in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8. Order No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAI, D'l

24.O8.2022 in c/a (1) PradipScvantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioncr of Customs, Ahmedabad.

r Coming to the penaities imposed it may be stated that since the

goods in question werc not prohibitcd, thc pcnalty under section

112 (a) and (b) of Customs Act 1962 could not havc bcen more than

the duty involved which in this case is Rs. 2,O0,00O/- on the

appellant.

. The appellant finally praycd to quash and sct asidc thc impugncd

order in so far as the absolute confiscation is concerned and in so

far as the penalties undcr section 1 12 Custorns Act is concerned.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

25.11.2025 on be half of the appellant. Hc rcitcrated thc submissions made

in the appeal memorandum. 'l'hc advocatc during personal hearing also

relied upon the following case laws:

(i) OIA No. AHD-CUSTM-O0O-APP-445-23-24 dated 19.O2.2O24 tn c/a

Ms. Monika Bharatbhai Prajapati V/s. Additional Commissioner of

Customs Ahmedabad. (Eligible passenger granted re-export).

(iil OIA No. AHD-CUSTM-OOO-APP-477-23-24 Dated 17.O3.2024 In c/a

Ms. Gita Yashvantkum ar Zitzuwadia V/s. Additional Commissioner of

Customs Ahmedabad. (Gold Case granted RF, PP).

(iil) OIA No. AHD-CUSTM-0O0-APP-26O-23-24 Dated 23.10.2023 ln c/a

Ms. Truptiben Solanki V/s. Additional Commissioner of Customs

Ahmedabad. (Eligible passenger granted re-export).

(10 Order No 6rl2O2O-CUS(WZ)/ASRA/MUMBAI dated 21.05.2020 in

cla Commissioner, Customs, Ahmedabad v/s Basheer Mohammed

Mansuri. (Eligibte passenger granted re-export).

(") OrderNo: 58/2020-CUS(WZ)/ASRA/MUMBAI

CIA/ Commissioner, Customs, Ahmedabad v/s

DT. 21.05.2020 IN

Shabbir Taherally

li
i

3'.Itad

daipurwala. (Eligible passenger granted re-cxport).

) Order No. 4O4 & 4OSl2023 CUS(WZ)/ASRA/MUMBAI DT

3O.O3.2O23 in cf a (1) Huzefa Khuzem mamuwala (2) Shabbir Raniiwala

V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious Concealment

Socks and Trouser Pockets Case granted Re-Export & RF, PP)'
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. - :: 
-' ,r-.;...thc appellant to walk through the Door Iirame Mctar Det€.ctor (DFMD); after

:1.: ; 
' '.' icmoving all mctallic objccts from hcr body/ clothcs. 'rhe appellant readily

,,,' '. r1.."; removed thc mctallicr objr:cts such zrs gord ring and gord chain, mobile
'..". ' ' 

. phonc etc. and kcpt i', in thc plastic tray and thcrcaft.cr passcd through the
DFMD. on her passing through thc DITMD, a bcep sound was generated

(vii) order No. 287/2022 CUS(WZ)/ASRA/MUMBAI DT 7o.1O.2o22 in

c/a Upletawala Mohammcd Irahad Akhtar V/s. pr. Commissioner of

Customs, Ahmedabad. (lngenious Concealment Case granted Re-Export on

RF, PP).

(viii) Order No. 284/2022 CUS(WZ)/ASRA/MUMBAI DT O4.LO.2O22 in
c/a Prakash Gurbani V/s. Pr. Commissioner of Customs, Ahmedabad.

(lngenious Concealmcnt Case Re-Export, granted RF, pp),

(a) Whether the impugned order directing absolute conliscation

of five gold bars, having purity of 999.0, totally weighing Sg3.2OO

Grams, valued at Rs.20,76,775/- lTarnf value) and Rs. 24,45,35g/-

(Market Value) without giving option for redemption under Section

125(1) of Customs Act, 1962, in the facts and circumstances of the

case, is legal and proper or otherwise;

(b) Whcthcr thc quantum of pcnalty amounting to Rs.

2,OO,OOO /- imposcd on the appellant, undcr Section 1 12(i) of the

Customs Act, 1962, in the facts and circumstances of the case, is

lcgal and prop(:r or ol hcrwisc.

6. It is observed that on the basis of suspicion the appellant having

Indian Passport No. z21o9o4r was interceptcd by the officers of customs,

Air Intelligencc tjnit (hcrcinaftcr rcfcrrcd to as "AIU,,) on arrival at svp
International Airport, Ahmcdabad arriving from Dubai by Indigo Airlines
Flight No 6E 72 on 28.01 .2o2o wh c she was trying to exit through Green

Channel gate. Thc appellant was inquired whethcr she was having any
dutiable/ restricted items to declarc before customs, in response to which
she replied in negative. The customs officer scanned the baggages of the

appeilant but nothing objectionable was found. The customs officers asked

from the DFMD. She once again asked to pass through the DFMD,
whereupon once again a beep sound was generated in the middle portion of
the DFMD which indicated there was something objectionable/dutiabre on

s/ 49 -267 / CUS I AHD t202s _26
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5. I have gonc through thc facts of the case available on record,

grounds of appeal and submission rnade by the appeliant at the time of
pcrsonal hearing. [t is obscrvcd 1.hat the issues to be decided in the

present appeal are as undcr;



her body/clothes. Thereafter, the appellant was frisked by the lady officer

and while frisking there appeared to be something concealed in the pocket

of her black trouser. The appellant was askcd to remove it and she handed

over two gold bars of 10 tolas wrapped in a snta11 white paper envelope to

the Customs officer- Furthcr whilc frisking around hcr waist, thcre

appeared to be something conccalcd undcrncath hcr trouscr. She oncc

again removed three more gold bars of 10 1.olas wrappcd in a small white

paper envelope frorrr a slqz bluc colour jcans pan1. which she had worn

under her black trouser and handc<l it ovcr to thc Customs officer. The

Government Approvcd Valuer, Shri Kartikcy Vasantrai Soni, vide valuation

report 28.O1.2O20, submitted that fivc gold bars, having purity of 999.O,

totally weighing 583.200 Grams, and valued at I?.s.2O,76,7751- (Taritf

value) and Rs.24,45,358/- (Markct Value). 'lhc appellant did not declarc

the said gold before Customs with an intention to cscape payrnent of duty.

These facts have also bcen confirrnod in the statcment of the appellarrt

recorded under Section 108 of thc Custorrrs Act, 1962 on the same dav.

'l'here is no disputing the facts that the appcllant had not declared

possession of gold at the time of ht:r arrival in India. Thereby, she has

violated the provisions of Section 77 of lb,c Customs Acl,l962 read with

Regulation 3 of the Customs Baggagc Dcclaration llegulations, 2013. These

facts are not disputed.

6.7 I find that it is undisputed that the appellant had not declared the

seized gold to the Customs on her arrival in India. Further, in her

statement, the appellant had admitted the knowledge, possession, carriage,

non-declaration and recovery of the scized gold. The appellant had, in her

confessional statement, accepted the fact of non-dcclaration of gold before

Customs on arrival in India. Thereforc, thc confiscation of gold by the

adjudicating authority was justificd as the applicant had not declared the

same as required under Section 77 of thc Customs Act, 1962. Since the

confiscation ofthe scized goid is upheld, thc appellant had rendered herself

liable for penalty under Section 112 of the Customs Acl, 7962.

6.2 I have also perused the decision of the Government of India passed

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India submitted by the appellant and other decisions a1so. I

find that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

onditions of import has madc thc impugned gold "prohibited" and

erefore they are liabie for confiscation and the appellant is consequently

liable for pena-lty. Thus, it is hcld that the undcclared five gold bars, having

purity of 999.0, totally weighing 583.200 Grams, valued alRs. 20,76,7751-

ii
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(Tariff value) and Rs. 24,45,3581- (Market Valuc) are liable to confiscation

and the appellant is also liable to penalty.

6.3 In this rcgard, I also rcly thc judgcmcnt of th.e Honl:1e Supreme

Court in the casc of Orl Prakash Ilhatia Vs Commissioner of Customs.

Dclhi 2003 (155) tr.1-.1'. 423 (SC) whcrein it is held that;

"......... (a) if there i^s any prohibition of import or export of good.s

under the Act or an!.t other louL for the time being in force, it u.tould be

considered to be prohibited goods; and (b) this ulould not includ.e ang

such goods in respect of uthich the conditions, subject to uthich the good.s

are imporl:ed or exported, haue been complied uith. Thi.s, ulould mean

that if the conditions prescibed for import or export of goods are not

complied uith, it would be considered to be prohibited goods. Thi.s would-

also be clear from Section 1 I which empou)ers the Central Gouentment to

prohibit either 'absolulelu' or 'subject to such conditions,to be futfilted.
before or after clearance, as maA be specified in the notification, the

import or export of the qoods of an11 specified desciption. The notification

con be issued .for the purposes specified in sub-section (2). Hence,

prohibition of importotion or exportation could be subject to certain

prescibed conditions to be fulfilled before or a"fter clearance of goods. If
conditions ctre not fulfitted., it mog (lmount to prohibited. goods.........',

It is apparent from thc above judicial pronouncement that even though
gold is not enumcratcd as prohibitcd goods under Secfion 1l of the

customs Act, 1962, but it is to be importe d on fulfilment of certain

conditions, still, if the conditions for such import are not complied with,
then import of gold wiil fa1l undcr prohibited goods.

6.4 In respect of absolute confiscation of undeclared five gold bars,

having purity of 999.0, totally weighing 5g3.2OO Grams, valued at Rs.

20,76,7751- (Tariff valuc) and Rs. 24,45,3551- (Market Value), it is
observed that the adjudicating authority in the instant case re\ring on the

decisions of Hon'blc suprcmc court in thc case of om prakash Bhatia Vs

Commissioner of Customs, Dclhi 2OO3 (1SS) E.L.T. 423 (SC), Hon,ble

Kerala High Court in the casc of Abdul Razak l2O 12 (22 S) DLT 300 (Ker),

on'blc High Court of Madras in thc case of Samynatha. Murugesan [2009

{247) Ew 21 (Mad)1, Malabar Diamond Gallery hrt. Ltd [2o16-TIOL1664-

.Hc-MAD-cuS],Hon'ble 
Fligh court of Madras in the case of p sinnasamy

.2016 (3441 ELT 1154 (Mad)l and order No 17l2019-cus dated 07. 10.2019
in F. No. 375/06lB/2017-RA of Government of India, Ministry of Finance,
Department of Revenue - Revisionarjr Authority in the case of Abdul Karam
Ammangod Kunhamu and othcr dccisions in thc impugned order, hacl

page \2 ol 27
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ordered for absolute confiscation of undeclared five gold bars, having purity

of 999.O, totallyweighing 583.200 Grams, valued atRs.20,76,775/- l'tariff
value) and Rs. 24,45,358/- (Market Vaiue).

6.6 I also rely upon the decision of Hon'b1e High Court of Allahabad in

the case of COMMISSIONER OF CUS., ALIGANJ, I-UCKNOW V/s RAJtrSI-I

JHAMATMAL BHAT 12022 (382) II.L.T. 345 (All.l wherein the Honble FIigh

Court has held that Gold docs rrot fall within thc category of 'prohibited

goods' and uphcld thc rlccision of Llon'ble Tribunal and

Commissioner(Appe a1) that thc gold is not a prohrbited itcrn, it should bc

offe red for redemption in tcrms of Sr:ction 1 25 of thc Customs Act, 7962.

'lhe Hon'blc Higtr Court had uphcld thc dccision of I Ion'b1e l'ribunal

wherein the Hon'ble 'I'ribunal had uphcld the dccision of Commissioncr

(Appcal) whercin 4076 grams of gold bars rccovcrcd from the specially

designed cavitics made in the shoes, valucd at Rs. 1,09,98,018/- was

allowed to be redeemcd on payment of redcrnption fine and penalty. Th<:

Flon'ble Tribunal had reduced thc rc<lcmptron finc from 25,00,000/- to Rs

15,00,000/- and penalty was also reduccd from 10,00,000/ to 5,00,0OO/-

as ordered by the Commissioncr (Appt:al). 'lhc Hon'ble High Court

observing that gold was not prohibitcd und<:r the Iiorcign Trade Policy or

any other law for the tirnc bcirtg in lorce ancl, therefore, there is no

sufficient ground for absolute confiscation of thc gold uphcld the dccrsion

of Hon'b1e Tribunai. 'lhe rclevant paras arc rcproduced as under:

"19. Hauing giuen our thoughtful consideration to the riual submission

made on behalf of the parties, ute find that although as per the

2( t ) of Lhe Act, Lhe Commi-ssione r

dre not included within the definition
t0

rl eals) o

a1,
(d

ulslolzs contained in Section

r the Appellate Tribunal

the term *adjudicating authority" ctnd, Lherefore, theg cannot exercise

' 
the powers uested in the "officer adjudging" but the poLuer conferred bA

Section 12BA(3)(ct) of the Act to "modifg'the decision or order appealed
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6.5 I find that the Honble CES'IAT, Allahabad has in the casc of

COMMR. OF C. Ex. & S.T., I-IJCKNOW V/s MOHD. HALIM MOHD.

SHAMIM KHAN [2018 (359) E.L.T. 265 (Tri. - A11.] and in the case of

COMMISSIONER OF C. Ex. & S.T., I-UCKNOW V/s ISLAHUDDIN KHAN

[2018 (364) E.L.T. 168 (l'ri. - Al1.] has hcld that only prohibited goods

cannot be released on payment of rcdcmption fine and gold is not

prohibited goods undcr the Custorns Act or any other 1aw in force and

therefore cannot be absolutely confiscatcd in 1.crms of Scction 125 of the

Customs Act, 1962 and uphcld the ordcr pcrmitting rclease of such gold on

payment of redemption fine in lieu of confiscation.

L"-



against, is not at alL curlailed by Section 2(1) of the Act and thus, in our

considered opinion, the Commissioner (Appeols) hc-s not exceeded hi,s

jurisdiction while modifying the order passed bg the " adjudicating

autlloritA". The submission of Si. Seth that Section 2(1) if the Act is a

special prouision ond Section 128A is a general proui.sion, is faltocious is

this case for the reason that proubion-s of the entire Act haue to be taken

into consideration in tlrcir entiretg to d.ecipher the exact scheme of the

Act as contemplated hg the Legislature.

20. Moreouer, u,e find thot in the order doted 27-8-2018, the

Commissioner (Appectls) hc.s held that the import of qold was not

prohibited u4der |he ltoreiqn Trade Poli.ul or ctrul othe'r law for the time

beinq in force antl, therefore there i^s no su tclent qround for absotute

confi-scation of the qoLd. ThLs finding hcts not been reuersed bg the

Tibunal as the Tribunal hcts afJinned the order passed. bg

Commissioner (Appeals). Nothing has been pkrced before this Court to

establi.sh that this finding of the Commissioner (Appeals) is utrong or

eryoneous and that gold falls ulithin the category of ,prohibited gootls'.

Therefore, we proceed to decide the appeal on the factual premise that

Gold does not fctll utithin the categont of ,prohibited good.s'.

2 I . Section 1 2 5 of the Ac:t de.a.ls u_titlt confiscation. of ttuo separate

cateqories of goods. It prouide.s that in the case oJ good.s, the importation

or exportation tultereof is prohtbite_d under the At:t or und.er ang other

Lctut for the time being in Jbrce, the Oflicer culjuciicat-inq mag giue an

option to pau in lteu of conJiscation such fine as the :;aicl officer thinks

fit. Howeuer, in r:ose of ary1 other qoods, the officer od.jud_icating shall
giue an option to l.tctU in lieu o{ confiscation such fine os the snid, officer

thinks fit The Conmissioner (Appeals) hcts hekl thctt the qold- is not a

prohibited item, it should be offerecl for redemption in terms of section

125 of the Act ona' this findingt has not beert assailecl bg the Appellants

in this AppectL.

22. In uieu-t of the aforesaid dlscussion, our ansu)er to the jirst
substantial question of lau-t frctmed in this Appeal Ls th.at the Ad.d_itionar

Commissioner, CustorrL-s (p.) CommLssionerote, LucknouL had. passed. the
order of coftfi.scation of Gord u,tithout taking into consi.d.eration the fact
that Gold b not a prohiltitett ttem and", therefore, it should. be offered. for
redemption in terms of section 12s of the Act afld. thus the customs
Excise & sentice 'r'ox Appe ate Tibunal Afiahabatt has not committed.

anA error in upholding the order dnted. 2Z-g_2O1g passed- by the
Commissioner (App

s / 49 -267 I CU St AHD/ 2025 -26
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therefore, it should be offered for redemption in terms of Section 125 of

the Act."

6.7 I find that the Hon'ble CBSTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-ll Vs Dharmesh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considercd thc decision of Hon'ble High Court

of Madras in the case of Commissioner of Customs (Air) Chennai-l Vs P.

Sinnasamy 12016 (3441 E.L.T. 115a @ad)l and the decision of Hon'ble High

Court of Bombay in the case of Commissioner Vs Alfred Menezes [20O9

(242) E.L.T. 334 (Bom)1, and were of the vicw that in case of prohibited

goods as defined under Customs Act, 1962, the adjudicating authority may

consider imposition of fine and necd not invariably direct absolute

confiscation ofthe goods. The relevant paras are reproduced hereunder:

"8. It is the argument of the l?euenue thaL under the aforesaid

proui.sion, once the goods in question are prohibited goods under the

Act, no dLscretionctrg power is left tuith the adjudicating authoity for

imposition of fine. We are afraid that the said pleo of the Reuenue may

not find support from the principle. of latu lctid dou-tn bg the Hon'bLe

Bombay High Court in the case of Alfred Menezes ca^se (supro). Their

Lordships ofter anttlgzing the said proui^sion of Section 1 2 5 of the

Customs Act obserued as follouts:

3. /t rb, therefore, clear that Section 1 25(1 ) deals tttith two

situations (1) the importation and exportation of prohibited goods ond

(2) the importation and exporkttion of ong other goods. Insofar as

importation or exportation of prohibited goods, the expression usecl is

thot u.there the goods uere conJiscnted., the officer "mag". In the ca-se of

ang other goods, ulhich are confi.satted, the officer "shall".

4. It is, therefore, clear thctt insofar os the prohibited goods are

concented, there Ls discretion in the ofJicer to release the confi,scated

goods in terms as set out therein. Insofar as other goods are

concerned, the officer is bound to relectse the goods. In the instant

co.se, u)e are concerrled wiLh prohibited clootls. The officer has

itd
rci.sed his discretion. The Tibunrtl [2-Q09.-123-Q-EJJ.-5-82 Gn.

m.)l ha.s upheld the order of the atljudicating officer.

9. This principle is later foltoued by the Hon'ble Madras High

urt recentlA in P. Sinna.samy's case (supra). Thus, in uieu of the

aforesatd. principle, euen if the goods in question are considered as

prohibited goods a.s defined under the Custorn-s Act, the adjudicating

authoitg may consider imposition of fine and need not inuaiablg

direct absolute conftscation of the goods. In these premises, thus to

consider the issue raised rtt the bar that tuhether the gold bars

,.r
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remoued from tlrc Unit in SDZ utithout permLssion and. contrary to the

Circulars issuecl by RBI and Custottls, became prohibited. good.s, or

othentLi-se, in our uieu4 becomes more dn academic exercise and. hence

need not be resorted to.

70. The other argument aduanced by the Ld. AR for the Reuenue i.s

that in uieut of the judgment of Hon'bte Madras High Court in p.

Sinnasamg's case, dLscretion confened under the prouision cannot be

arbitrary and it is to be exercLsed in judicious manner. From the finding
of the Ld. Commissioner, we notice that euen though he has not
considered the goods o.s prohibited ones, obserutng it in the seftse that
these are not arms, ammunitions, narcotic su.bstance, but after
examining the fcrct that the gold bars were imported for its authorized.

use in the sEZ and after considering other extenuating circum.stances,

exercLsed discretion in directing confi.scation of the gotd. bars remoued.

unauthoriz,edla from the sDZ unit utith option to red-eem the same on
pagment of Jine. We find thqt in p. Sinnasamg,s case (supra), the

adjudicating anihoitg has directed obsolute confiscation of the gold.

smuggled into the countrA, uhich u.tas set asid.e bg the Tibunal, usith a
direction to the adjudicating authoritg to consid-er imposition of ftne,
whbh did not Jind fauour from the Hon,ble High Court. Theb Lord"ships

obserued that once the adjud.icating authoity ha_s reasonabtg and.

correctlg applied the discretion, it Ls not open to the Tibunal to giue
positiue direction to the adjuclicathq authoity to exerci.se option tn a
particular mantTer. Duen though the facts and. circumstances in the sai.d.

case are dtfferent from the present one, inasmuch as in the said. case
the CommLssioner has directed_ absolute confi"scation, but in the present
case option for pagment of fine u_tas extend.ed. bg the CommLlssloner;

howeuer, the pincipte laki d-ou,n therein is d-eftnitetg appticable to the
present case. Therefore, tue do not find merit in the contention of the
Reuenue that the Adjudicating authoifu ought to haue directed" absorute
conJiscation of the seized. good.s.,'

6.8 I have also gonc through the judgement of Hon,ble Tribunal in the
case of Commissioncr of Ous. & C.Dx., Nagpur_I Vs Mohd. Ashraf Armar
12019 (369) E.L.T. 16s4 ('tli Mumbai)l wherein the Honble Tribunal, after
considcring the decision of Hon,ble Supreme Court in the case of Om
Prakash Bhatia Vs Commissioner of Customs, Delhi 2O03 (1SS) E.L.T. 423
(sc), has upheld the order of commissioner (A) who set aside the order of
absolute confiscation ordercd by the adjudicating authority and allowed
redemption of 1200.950 grn of concealcd gold s. 27 ,02,137 /- on

"b.
':).
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payment of flne of Rs 5,50,000/-. Thc rclevant paras are reproduced

hereunder:

"4, We haue perused the case record cts uell as judgment passed

bg the Hon'ble Supreme Court, Delhi in Om Prakash Bhatia's case.

Releuant interpretation of "prohibited goods", as made in para 9 of the

said judgment is reproduced belout for read11 reference:

" From the aforesaid definition, it can be stated thot (a) if there is ang

prohibition of import or export of goods under the Act or ang other lctw

for tlrc time being in force, it would be considered to be prohibited

goods; and (b) this tuould not incLude an11 such qoods in respect of

which the condittons, subject to which the g1oods are imported or

exporled, haue been complied wtth. This tuould mean that if the

conditions prescribed for import or export of gloods are not complied

with, it would be considered to be prohibited goods. ThLs would also be

clear from Section I 1 u.thich empoLuers the Central Gouernment to

prohibit either 'absolutelg' or 'subject to such conditions' to be fulfilled

befure or after clearance, qs maA be spectfied in the notification, the

import or export of the gootls of ang specified desciption. The

notification con be issued lor the purposes speci,tied in sub-section (2).

Hence, prohibition of importotion or exportation could be subject to

certoin prescibed conditions to be fulfillecl beforc: or after cLearance of

goods. If conditions are not fulfilled, it matt amount to prohibited goods.

This is also made clear bg this Court in Sheikh Mohd. Omer u. Collector

of Customs, Calcutto and Others [(1970) 2 SCC 728] tuherein it was

contended that the expression 'prohibition' used in Section ) 11(d) must

be considered as a total prohibition and that the expression does not

brtng ulithin its fold the restictions imposed bg cLouse (3) of the Inryort

(Control) Order, .1955. The Court neglaliuerT the said contention and heLd

thus: -

'...What clouse (d) of Section 1l I saAS is that ang goods u,thich are

imported or attempted to be imported contrctry to "any prohibition

imposed bg any lau.t for the tirne beinq in force in this countrg" i-s liabLe

be confiscated. "Ang prohibition" referred to in that section applies to
d"

uery tApe of "prohibition". 'l'hat prohibition may be complete or poftial.

Any restrictinn on import or export is to an extent a prohibition' The

.$
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expression " any prohibitton" in Section 11 1(d) of the Customs Ac| 1962

includes restictions. Merely becctuse Section 3 of the Imports and

Dxports (Control) Ac[ 1947, uses three different expressions

"prol'tibiting", "restrictinll" or "othertuise controlling", we cannot cut

doun the amplitude of the words "anp1 prohibition" in Section 11 l(d) of
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the Act. "An.y proh.ibition" rneans euertl prohibitiort. [n other utords all

tgpes of prohibittons. l?estricLions is one ttlpe of proltibition. From item

(I) of Schedule I, Purl. lV to ImporL (Control) Order, 1955, it is clear that

import of liuing ctnimctls of all sorts is prohibited. But certain exceptions

are prouided for. Ilut nonetheless the prohibition continues".

5. Going bg t.he bare reading of the said inte-rpretation, it can be

said that in th.t: rlefiniti.on of prohibited goods in ternts of Section 2(33)

of the Customs Act, 1962, anq such qoods means ang such restricted

crnd prohibiterT qoods ctntT not an11 oLher qoods. It is in thi^s contest the

uthole analgses of prohibited goods is mctde bu the Flon'ble Apex Court

and not in respecl. of ary1 other goods other Lhan prohibited ctnri

resticted goods. Cold bei.ng1 a pe-rmitted goods for iroportalion, cannot

be said to be restricted glood.s in appLying such cln interpretation but

ceiLing on the maximum quantitg that could be imponed could neuer be

equated with restriction or prohibition to such importation. Admittedly,

appelLant's intentiort to euade duty bg suppressing such import is

apparent on recortT for u.'hich Commissioner (Appeals) has righttg

confirmed fine and penalty under releuant proui"sions of the Customs

Act but rtbsolute confisctttion of gold, tuhich is permitt:ed to be imported

to India, solelq ort. the ground LLtcLt it r,.tas brought in concealment cannot

be said to be in ccnfirmitLt to l.w or contradictortt to riec.lsion of Hon,bte

Apex Court qiuen in Om Prakash Bhatia,s ca-se. Hence the order.

6. Appeal l.s dismls.sed ond the Order-in Original 1[o.

1 / SBA/,IC/ CUS/ 20 I 4, dcttetj 27 S-2O 1 4 passed bq the Commissioner

(Appeals) is herebg confirmed. "

6.9 It is furthcr obsorvcd 1trat in rcspcct of absolute confiscation of gold

bar, the judgmcrrt prono,ncccl on 05.05.2023 in respect of Civil Misc.

Revicw Application No. 15612022 filcd at I{on'ble Fligh court of Allahabad

sitting at Lucknow, by thc commissio.cr of customs, r,ucknow is relevant
wherein thc Ho.'ble I Iigh co,rt has upheld thc de cision of Hon'ble

Tribunai who had upheld thc clccision ol Cornmissioncr (Appeals) that goid

is not prohibite d i1.i:rn, it srrould bc offered for reder:rption in terms of
section 125 of th. crrstorns Act,l962 and th,s rcjected the review
application filed by thc comr,issioncr of custorns, Lucknow . The relevant
paras of thc ju<lgmcrrt arc rcproduccd hereunder:

'16. In the present case, the Commissioner (Appeak) ttas hetd.

that the gold b not a prohibited- item, it should. be offered. for
redemption in term^s of Section 125 of the Act. The Tribunal ha^s

recorded that the respondents hrtd. brought impugned. Gold from
Bangkok to Gagct Internntionol Airpott ,.!unnS the same to

,'i\
,: l
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Customs Authorities and there was nothtng to explain as to how the

Custofl1,s authorities posted at Gaya International Airport could not

detect such huge quantity of gold being remoued from Gaya

International Airport by passengers on their arriual and there tuas no

explanation as to houl the respondents procured gold before they

were intercepted at MughrtLsarai Railway Station and the Tibunql

hq.s dismi.ssed the Appeals for the aforesaid reo^sorl and hqs affirmed

the order pa.ssed by the Commi.ssioner (Appeals) holding that the

import of gold was not prohibited under the Foreign Trade Policy or

anA other law and, therefore, there is no sufficient ground for
absolute confi.scation of the gold.

17. Nothing was placed bejore this Court to challenge the finding of

the Commissioner (Appeals), uthich utns upheld bu the Tibunal, that

Gold is not a prohibited item, and nothinq tuas placed before this

Court to establish that this finding of the Commissioner (Appeals)

was wrong or efToneous.

18. Euen if the goods in question had been brought into India without

follouing the conditions prescibed therefore and those fall within the

category of prohibited condition, Section 125 of the Act prouides that

the Adjudicating Officer mag giue to the otuner of such goods an

option to paA rtne in lieu of confiscation. Section 1 2 B A of the Act

confers powers on the Commissioner (Appeals) lo pass such order, as

he thinks just ctnd proper, conftrmirtg, modtfy ing or annulling the

deci.sion or order appealed agtrainst. In the present case, the

CommLssioner (Appeals) htts modified Lhe order of absolute

confiscation bg imposing penalty in li.eu thereof, which was weLl

u.tithin his pou)er as per Section 128 A. 'llrc'L'ribunal has affirmed the

order of the Commissioner (Appeals). This Court dismissed the

further Appeat filed bg tLte Depctrtment, fi-ncling no itlegalitg in the

judgment passed bg the Tribunal.

19. In uieut of the aforesoid dLscussion, u)e are of the uiew that the

order pa-ssed bg this Court refusing to interfere Lutth the aforesoid

order possed by the Tribunal does not suffer from any error, much

less from an error apparent on the face of the record.

A.

+
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20. The reuieut application lacks meits and, accordinglg, the same is

dLsrnlssed.. "

6.1O Furthcr, It is obscrwcd that in thc de:ision vidc Order

No.355 / 2O22-CUS I WZ) /ASIIA/ MUMBAI, datcd 07 . 1 2.:ZO22of t hc Principal

Commissioner & r:x ollicio Addil'ional Sccretary to Gove rnment of India, the

I{on'ble Rcvisiorrary Aut.hority, zrftcr going through the details of thc case

whcrein thc passcnl3er had brought 02 gold bars of O 1 ;<g cach and 02 gold

bars of 1 0 tolas ca cli totally wcighing 2233 .2 grams .^/rappcd with whjte

coloured scif-adhcsivc marking tapc and concealcd in both thc watch

pockets of black r>olourcd trouscrs worn by him, rclying on various

decisions of Higlr Oour1. and Apcx Court, has allowed gold to be redeemed

on payment of rerlcmpl.ion finc. Thc relcvant paras; of thc order are

reproduced hct eun<icr:

" 16. Once qoods are held to be prohibited, Section l2S still prouid"ed-

discretion to consider release of goods on rerlemption fine. Hon,ble
Supreme Court in case of M/ s Raj Grow Impex (CIVIL AppEAL NO(s).
2217-2218 of 2O2t. Arisin.tl out of SLP(C) Nos. 14633-j4654 of 202O-
Order dated I 7.06.202 1) ha^s laid dou.n th_e conditions and.
circumstances under tuhiclt such discretion cen be used. The same are
reproduced beLou.,:

71. Thus, tuhen it comes to discretbry the exercLse thereof has to be
guided by latu; has to be according to the rules of reason and. justice;
and hr:s to be based on the releuant considerations. The exerci.se of
di-scretion is essentiallg the discernment of what is right and_ proper;
and such discernment is the critical and cautious jud.gment of u-that b
correct a.nd proper bg differentiating betu)een shadou.t a.nd- substance as
also between <zquttg and pretence. A hold.er of public office, when
exercising di.screti.on cortferred bg the statute, has to ensure that such
exercise is in furtherance of accomplishment of the purpose und-erlgtng
conferment of such power. The requirements of reasonableness,
rationali.tg, impaftiality, faim.ess and equitg are inherent in ang exercise
of discretion; sttch an exerctse can neuer be according to the piuate
opinion.

71.1. It is hard.lg of any debate that d.iscretion has to be exercised-
judiciously and, for that matter, atl the facts an.d. a the releuant
surround.ing factors as also rc impricotion of exercise of d-iscretion
either tuay haue to be properlg u.leighed- and- a bttlanced_ d.ecision i.s
required to be taken.

1 7. 1 Gouernment furl:her obserues that there are catena of
judgements, ouer a periocl of time, of the Hon,ble Courts and" othir
fontms u.thich hcLue been c.tegoricar in the uiew that grant of the option
of redemption under Section 125 of the Customs Act, j962 can be
exerci-sed in the interest of .justice. Goue
of the judgement:s rts under:

es reliance on some
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(") In the case of Commissioner of Custom^s, Aliganj, Lucknout us

Rajesh Jhamatmal Bhat 2022(382) E.L.f. 345 (All), the Lucknow bench

of the Hon'ble High Court of Allahabad, ha-s, held at para 22 that
"Customs Excise & Seruice Tax Appellate Tribunal, Allahabad has not
committed anA error in upholding the order tlated 27-8-2018 passed by

the Commissioner (Appeals) holding that Gold Ls not a prohibited item
and, therefore, it should be offered for redemption in terms of Section

125 of the Act."

(b) The Hon'ble High Court of ,Iudirature at Madras, in the
judgement in the case of ShikMastnni Bi us. Principal Commisstoner of
Customs, Chennai-I [2O17(345) E.l,.T. 201 (Mad) upheld the order of the

Appellate Authoitg allouing re-export of gold on paAment of redemption

fine.

G) The Hon'ble High Court of Kerala at lirnakulam in the case of
R. Mohandas us. Commrcsioner of Cochin [2016(336) D.L.T. 399 (Ker)]

has, obserued at para I thnt "The intention of Section 125 i.s tha\ after

adjudication, the Custom.s Authoity Ls bound to release the goods to

ang person from whose custodg such goods haue been seized...."

(d) Also, in the case of Union of India us Dhanak M Ramji

[201O(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.2010 upheld the decision of the Hon'ble High Court of
Judicature at Bombay [2OO9(248) D.L.T. 127 (Bom)], and approued

redemption of absolutelg conflscated goods to the passanget

18.1 For the reasons cited aboue, Couernment finds that this is not

a case of impersoncttion cts construed by the lotuer quthorities' ALso, for
the rec'sons cited aboue, it tuould be inappropriate to term the appellant

as habitual offender. In the instant case, the impugned gold bars u.tere

kept bg the applicant on his person t.e., in the pockets of the pants u)orn

bg him. Gouemment obserues that sometimes p.rssengers resort to such

innouatiue methods to keep their ualuobLes / precious possessions sarfia.

Also, consideing the Lssue of paritg and fairness as mentioned oboue'

Gouernment finds thrtt this is a case of non-declaration of gold'

18.2 Gouemment finds that all these facts haue not been properly

considered by the lower authoities while absolutelg confiscating the

(02) two FM gotd bars of I kg each ond two gold bars of 10 tola.s each,

totalll1 weighing 2233.2 grams and uaLued at Rs 58,26'977/- Also'

obseruing the ratio of the judiciat pronouncements cited aboue,

Gouernment arriues at the conclusion that deci'sion to grant the option of

redemption unuld be appropriate in the facts and circum*stances of the

instant case. Therefore, the Gouernment maintains confiscation of gold

bars but altouts the impugned gold bars to be redeemed on payment of

a redemption fine.

19 The Gouernment finds that the penaltg of Rs 6,O0,000/ -

imposerl under Section 112 (a) A @ by the oiginal authoritg ond

upheld. bg the AA i.s commensurate utith the omission and commissions

committed. Gouernment finds the quantity of the penalty as appropriate'

20. In uiew of the aboue, the Gouernment modifies the OIA passed

bg the AA to the extent of absolute confbcotion of the gotd bars i'e' (O2)

b
-t
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tuto ItM gold bars of I kg each and tu.to gold bars of jO tolas each,
totollg weiohiryt 2233.2 qram^s and ualued at Rs 58,26,927/ - and
grants an option to the applicant to redeem the same on payment of a
redemption fine of Rs 12,OO,000/- (Rupees Twelue Lakhs onlg). The
penalty of Rs 6,O0,00O/- imposed bg OAA and upheld bg AA i-s

sustained.

ct
terms."

Accordi.ng\g, Reui^sion Application Ls deci.ded on the aboue

6.11 Further, It is obscrved that in the recent decision vide Order No

516-517/2o23-cus (wz)/ASRA/MUMBAI, dated 30.06.2023 of the

Principal commissioncr & ex-officio Additional Secretary to Government of

India, the Hon'blc Revisionary Authority, after going through the details of

the case wherein the passengcr was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in
recovery of brown colourcd powdcr with water pasted in glue, purported to
containing gold weighin g 28OO grams (gross). The Hon,ble revisionaqr

authority re\ring on various dccisions of High Court and Apex Court, has

allowed gold to be rcdccmcd on payment of redemptio, fine. 'rhe relevant

paras of the order are reproduccd hereunder:

71. Thus, uhen it com.es to discretion, the exercise thereof has to be

guided. bg lau4 has to be accord.ing to the tules of rea.son and. justice;

and has to be based on the releuant consid.erations. The exercise of
discretion k essentially the discernment of what is right and proper;
and such discernment is ttrc c.ticar and cautious judgment of uthat is
correct and proper bg differentiating between shad.out and- substance o.s

aLso betueen equitg and pretence. A hotd_er of public offrce, uhen
exercising discretion conferred ba the statute, ha"s to ensure that such
exercise is tn furtherance of accomptishment of the purpose und.erlging
conferment of such pou_ter. The requirements of reasonableness,
rationality, impctrtiaritg, fairness and equity are inherent in ang exercise
of discretion; such an exercise can neuer be according to the prb_tate
optnlon

\
I
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"10. Once qoods are heLd to be prohibited, Section 125 stilt prouid"ed.

dLscretion Lo c.nsider release of goorls on redentption Jine. Hon,ble

Supreme Court in case of M/ s t?aj Grow Impex (CIVIL AppDAL NO(s).

2217'2218 of 2021 Ari.siryt out of SLBa Nos. 14633_j4634 of 2O2O_

Order dated I 7.06.2O21) has lakl doutn th.e cond-itions and_

circumstances under uthich such d_iscretion can be used-. The same are

reproduced belout:



71.1. It i-s hardlg of any debate that discretion has to be exerclsed

judiciouslg and, for tLlat matter, cLLl tlrc facts and- aLt the releuant

surrounding factors as also the implication of exercise of d.iscretion

either way haue to be properlg tueighed and_ a balanced, decision is

required to be taken.

11. A plain reading of Section 125 shows that the Adjudicating

Authority i.s bound to giue an option of redemption when the goods are

not subject to ang prohibition. In ca,se of prohibited goods, such as, the

gold, the Adjudicating Authoitg may allow redemption. There i-s no bar

on the Adjudicating Authoity allowing redemption of prohtbited goods.

This exerci.se of discretion will depend on the nature of goods and the

nature of prohibition. For instance, spurious drugs, arms, ammunition,

hazardous goods, contaminated flora or fauna, food which does not

meet the food safefu standords, etc. are harmful to the societg if
allowed to find their wag into the domestic market. On the other hand,

releose of certain goods on redemption fine, euen tlrcugh the same

becom.es prohibtted as condition of import houe not been satisfied, mog

not be hannful to the societA at lorge. Thus, Adjudicating Authoritg can

allou.t redemption under Section 125 of any goods uhich are prohibited

either under the Custom.s Act or ang other law on payment of fine.

12.1 Gouernment further obserues thctt there are catend of

judgements, ouer a peiod of time, oJ tLte Hon'ble Courts and other

forums ulhich hctue been cateqoical in the uieut that qrant of the option

of redemption under Section 125 of the Customs Act, 1962 can be

excercLsed in the interest of justice. Gouernment places reliance on some

of the judgements as under:

(a) In the case of Commissioner of Customs, Aliganj, Lucknotu us

Rajesh Jhamatmal Bhat 2022(382) D.L.'t. 345 (AU), the Lucknout bench

of the Hon'ble High Court of Allahabcttl, has held at para 22 thot

"Customs Dxcise & Seruice Tox Appellate Tribuna| Allahabod has not

committed anA error in upholdtng the order dated 27 8-2O18 passed bg

the Commissioner (Appeals) holdinq that Gold is not o prohibited itern

and, therefure, it shouLd be offered for redemption in tern$ of Section

125 of Lhe Act."

(b) The Hon'ble High Court of ,ludicttture at Madras, in the

judgement in the case of SltikMastani Bi us. Principal Commissioner of .,

Customs, Chennoil [2O17(345) E.L.T. 20l (Mad) upheld the order of the

Altpellate Authorilll allowtng re-export of gold on peAment of redemption

fine.

ad
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@ The Hon'ble High Court of Kerala at Drnalculam in the case of -

R. Mohandas rs. Commissioner of Cochin [2O16(336) D.L.T. 399 (Ker)]

has, obserued dt pard 8 that "The intention of Section 125 is tha| after

adjudication, the Custom^s Authoritg i,s bound to release the goods to

ang person from whose custodg such goods haue been seiz-ed...."

(d) Also, in the case of Union of India us Dhanak M Ramji

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.201O upheld the deci,sion of the Hon'ble High Court of

Judicature at Bombau [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of ctbsolutelg confi^scated goods to the passangler.

12.2 Gouentmen| obseruintt the ratios of the aboue judicial

pronouncements, arriues of the conclusion thot decision to grant the

option of redemption utouki be approprictte in the facts and

circumstances of the instant ccrse.

13 Gouernment notes that the quantity of impugned gold dust

(conuerted into bars) under import, is neither substctntial nor in
commercial quantity. The appellant claimed ou.nership of the impugned

gold and stated. that the some was brought for marrioge purpose. There

are no other claimants of the said gold. There i.s no allegation that the

appellants are habitual offenders and u.tas inuolued in similar offence

earlier. The fttct of the case indicates that it is a case of non-declaration

of gold, rather than a case of smuggling for commercial considerations.

The absolute conJiscation of the impugned gold, teading to

dispossession of the gold in the instant case is therefore harsh and not

reasonable. Gouernment considers granting rtn option to the appellant to

redeem the gokl on paqment of a suitable redemption fine, as the same

u-ould be more reasonable and judicious.

14. In uieut of aboue, the Gouemment modifies the impugned- ord.er

of the Appellate Authority in respect of the impugned gold seized. from
the appellant. The seized gold from the appellant 1 i.e. irnpuaned. gold.

bars weighing 1417.6189 qrams uith purity of 994.4O% antl O1 muster

u.tith puitg of 98 1.40%, totally u_teightng

y ualued at I?s 4 1,07,735/ - Ls allowed. to be

fine of Rs 8,1O,OOO/- (Rupees Dight Lakh

6.12 Further, the Principal commissioner & ex-officio Additiona_l

Secretary to Govcrnment of India in the Order No 3BO /2O22_CUS
(WZ)/ASRA/MUMBAI, datcd )4.t2_2O22, wherein the applicant was
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carrying 270 grams of gold dust which has bccn ingeniously concealed by

pasting it with glue in between two T shirt worn by him, tra<l finally held

that sincc the appellant is not a habitual offenrlcr and was not involved in

the similar offence earlier and it is a casc of non-declaration of gold, rather

than a case of smuggling for commcrcjal considcrations. With this

observation absolute confiscation was set asidc and gold was allowed to be

redeemed on payment of redcmptrorr fine

6. 13 Further, the Principal Comrnissioner & ex,officio Additional

Secretary to Government of India in thc Order No 6Z 12O23-<:US

(WZ)/ASRA/MUMBAI, dated 30.01 .2023,on recovery of two gold bars of 01

kg each aod 02 gold bars of 10 totas cach conccaled in the pant worn,

totally wcighing 2232 grams valucd at lts 58,23,846/ upheld the dccisron

of Appcllate Authority allowing redemption of gold bars on payment of

redemption fine of Rs 11,00,000/- and uphcld the penalty of Rs 6,00,0O0/-

imposed by thc Original Adjudicating Authority and upheld by the

Appcllate Authority obscrving that thc conccalmcnt was not ingenious, the

passcnger was not habitual offendcr and involvcd in the similar offencc

earlier, there was nothing on rccord that hc was part of an organised

smuggling syndicate. 'fhe Govcrnmcnt. found that this was a case of non-

declaration of gold arrd hcld that absolutc conliscation of thc impugncd

gold lcading to disposscssion of gold would be harsh and not reasonablc.

With this observation the ordcr of Appcllatc Authority granting an option to

redeem the gold on payment of redcmption finc was upheld.

6.14 Further, the Principal Commissioncr & cx-officio Additional

Secretary to Government of India in the reccnt decision vide Order No

6812O24-CUS (WZ)/ASRA/MUMIIAI, datcd 24.01 .2024, tn the case of Mr

Kasrnarri Asif Abdul Aziz wincrcin thc passcngcr had kept three gold

kadiwali chains and two gold pcndarrts in a transparcrrt plastic pouch kept

rn pant. pocket totally weighing 1200 grams of 24 kt lnaving 999.0 purity

valued at Rs. 35,22,816/- (Tariff value) anrl Rs. 39,02,400/ (Markct valuc)

had linally held that since quantum of golcl is not commercial and thc

applicant was in posscssion of invoicc lor purchasc of gold jewellary,

conccalment was not ingenious, the passanger is not a habitual offender

and was not involvcd in thc similar offt:ncc carlicr and not a part of

orgarriscd smuggling syndicate, it is a casc of non-dcclaration of gold,

rather than a case of smuggling ior cornmcrcial considerations. With this

bservation atrsolute confiscation was sct asidc and gold was allowed to be

dcemed on payment of redemption firr<:il
t,1

i
I
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6. 15 In view of above decisions of the Principal Commissioner & ex-

officio Additional Sccrctary to Governmcnt of Indja, I am of the considered

vicw that in present casc also thcrc is no allegation that the appellant is

habitual offender arrd was involvcd in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. The appellant during

adjudication as rccordcd in thc impugned order has submittcd that she

brought the said gold from her personal savings for personal use and at the

material time she was carrying original invoices a1so. Shc also submitted

that the gold was brought for her personal and for her Family and gold is

not in commercial quantily. Shc also submitted that she is rcsiding at

Dubai Since 1996. Thus, there is no dispute in respect of the ownership of

the seized gold. Thc appellant was not a carrier. There js nothing on record

to suggest that thc conccalmcnt was ingenious. The investigation of the

case has not brought any srnuggling angle but the investigation suggest

that this is case of non-dcclaration of gold with intcntion of non-pa5rment of

Customs duty. Fur1.her, a copy of appeal memorandum was forwarded to

the adjudicating aul:hority for his commcnt and submission of case laws on

similar matter but no rcply was reccived till datc. The fact of the present

case also indicates that it is a case of non-declaration of gold, rather than a

case of smuggling for commercial consideration. The absolutc confiscation

of impugned gold, lcading to dispossession of the gold in the instant case

is, therefore, harsh. Thcreforc, following the decisions of principal

Commissioner & ex-officio Additional Secretary to Government of India, the

decision of Hon'ble I{igh Court of Allahabad sitting at Lucknow in the Civil

Misc Review Application No 156/2022 filed by Commissioner of Customs,

Lucknow, and the decision of Hon'ble Tribunal, Ahmedabad and Mumbai

as detailed in the abovc paras, I am of the considered view that the

absolute confiscal.ion of five gold bars, having purity of 999.0, totally

wcighing 583.200 Grams, valucd at 1?s.2O,76,7751- lTariff valuc) and Rs.

24,45,358/- (Markct Valuc) is harsh. I, thereforc, set aside thc absolute

confiscation ordcred by the adjudicating authority in the impugned order

and al1ow redcmption of fivc gold bars, having purity of 999.O, totally

weighing 583.200 Grams, valucd at Rs.20,76,775/- lTariff valuc) and Rs.

24,45,358/- (Market Vaiuc), on payrnent of fine of Rs4,OO,OOO/_ in addition

to and any other charges payable in rcspect of the goods as per section

125(2) of the Customs Act, 1962.

6.16 In respccl, of rcquesl. for rc-cxport of the impugncd gold, it is

observed that the appellant was holding Resident Identit5r card ID Number
784-1969-8546146-4 of Unitcd Arab Emirates valid upto 04.06.2026. The

appellant had ciaimed owncrship of gold ired to take it back. I have
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also gone through the recent decision vide ordcr No 404-405/2023-cus

(WZ)/ASRA/MUMBAI dated 30.03.2O23 of the principal Commissioner &

ex-officio Additional Secrctary to Governrne n1. of India, the Hon,ble

Revisionary Authority, after observing that the passenger was having

residcnt status of Doha/Qatar, ailowed re-export of goods. In view of above,

I a1low re-export of seized gold on pa5zmcnt of rcdemption fine as discussed

atrove and any other charges payable in rcspcct of the impugned gold.

6.17 Further, in respect of quantum of penalty amounting to Rs

2,OO,OOO/- imposed on the appellant for non-dcclaration of seized five gold

bars, having purity of 999.0, totally wcighing 583.200 Grams, valued at Rs.

20,76,7751- (Tariff value) and Rs. 24,4S,SSB/- (Market Value), I am of the

considered view, that the penalty of Rs 2,00,000/- imposed on the

appcllant under Section 112(a)(i) of the Custorns Act, 1962, in tine

impugned order by the adjudicating authority, is appropriate as per

provisions of Section f 12(a)(i) of the Customs Act, 1962 and commensurate

with the omissions and commissions of the appellant. Therefore, the

penalty of Rs 2,00,000/- imposed by the adjudicating authority is upheld.

6.18 'I'he fine and penalty of the above arrrount will not only eliminate

any profit margin, if any, but will also have a positive effect on the

appiicant to ensure strict compliance of 1aw in future.

7. In view of above the appeal filed by thc appcllant is disposed of in

the abovc terms.
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