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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the i
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
| Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

|
PafafeaaEfRd3me®/Order relating to :

(@)

FFFETH AT I I . |

 (a)

any goods imported on baggage.

()

RGNS e R TS A AT IR TS M T R TR G AR U HTEre TATH S farawrerd
HHE! .

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
|at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination. ' |

|
| m

AT ATREHaTITTaH, 1962 HHUTIX AUSHSH T TR D g aR[eha TP Hra

s

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder. '
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The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

w,w’mm.s T 1 SHUATUIRATPTTEHTHARZHIATGID! 4

(a)

4 copies of this order, 'r;a_}'ing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(9

TGRS HATaEIYHAAS P! 4 Wit afes!

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any s

(mn

| gTdeUTBfegaTdgTet 4 Wi

4 copies of the Application for Revision.

(¥)

T EUISTAGTaTaR BT b T HTRe ST T, 1962 @uTHR)
ﬂﬁuﬁaﬂﬁﬂﬁmﬁauﬂammﬁﬁﬁwﬁaﬁﬁmﬂqmﬁ 200/-

(FUTEIETHTH)TTE.1000/-(FUCTHFARHATA _ .
SR.6 Brawfed.

1awmqm®mﬁwmmﬁmﬂﬁ ol ®
ARTRTEaRER IS E AP P uHS.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two ; I
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the 4.
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee |
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the |
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

ey,

2
¥ ST R e S S RIS H T R AT P LAt Tt
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order. can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

I address :

| SrTre, SeagaRy s adapieityeY | Customs, Excise & Service Tax Appellate
: Tribunal, West Zonal Bench
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ST, SEATA T, e RRURTRYE, 3R | 2nd Floor, BahumaliBhavan,
a1, 3GAGIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

Wraewefufan, 1962 BIURT 129 T (6) Hdh Fngrewaifiiam, 1062 FIURT 129
g Fafasdiarauafaf@agesaauearee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

e s — : 3 —
FHUAAREE UGS UG HE A VS EHREUT .

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

ST AT A H T b R AR S S R G R T T AR [eeh S RS YT TGS B 1Y
mmmawmmm JTIEWIR®UT

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

S |

p._nr
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(c)

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

where the amount of duty and interest demanded and penalty levied by any officer of ,

(4)

TR P AT G HASUHHHA, AINGREHS 103 BB, T8 eh A chudcsiaaicie, de s
10% HETHAR, SgThaag saaigHs, SUTaR@TSIg |

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

w«mmmmmmﬁmm«mmmm - yar

Under section 129 [aj of the said Act, every applu,cmon made before the Appellate
Tribunal-

/J—fﬁﬂa ppeal for grant of stay or for rectification of mistake or for any other purpose; or

Llaj*{m;'}x ation of an appeal or an application shall be accompanied by a fee of five
ﬁrcd\’r_g EEes.
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ORDER-IN-APPEAL

Mr. Gaurangkumar Navinchandra Nai, 301/Shreeji Pujan Residency,
Chaprabhata Road, Amroli, Surat City, Gujarat — 395006 (hereinafter
referred to as “the appellant”) has filed the present appeal in terms of
Section 128 of the Customs Act, 1962 against Order - in - Original No.
96/ADC/VM/O&A/2022-23, dated 14.02.2023 (hereinafter referred to as
“the impugned order”) passed by the Additional Commissioner, Customs,

Ahmedabad, (hereinafter referred to as “the adjudicating authority”).

2 Briefly stated, facts of the case are that as per the input received by
the Customs officers of Air Intelligence Unit (AIU), SVPI Airport,
Ahmedabad, the appellant holding Indian Passport No. R 9801972, was
found suspicious of carrying contraband in violation of the Customs Act,
1962 and the Rules and Regulations made thereunder, as the AIU officers
had earlier intercepted two passengers the same day who were to board the -
same flight i.e., Air Arabia Flight No. G9 484 on 30.12.2021 to Sharjah
from SVPIA, Ahmedabad. Accordingly, the AIU officers along with two!
panchas reached the Departure Hall located at the ground floor of Terminal
2 Building of SVPIA and intercepted the appellant who was waiting after he
had cleared immigration procedure under panchnama proceedings dated
31.12.2021.

2.1 The checked in baggage of the appellant was offloaded from the
flight and was handed over to AlU officials by the Airlines staff and the
same was identified by the appellant as his baggage. The AIU officers asked

the appellant if he was having anything to declare before Customs, in reply

to which he denied. The appellant was asked to pass through the Door

Frame Metal Detector installed opposite to Belt No.4 near green chann(:;i' m :
the arrival hall of Terminal-2, SVPI Airport and his baggage was scaﬁﬁéd-
through the X-Ray Baggage Inspection Machine. The AIU officers fthen.
searched the checked in baggage of the appellant which was light brownl‘-
coloured trolley suitcase.! On opening of the said suitcase, one black
coloured polythene bag was found inside it. On thorough examination of
the said black polythene bag, it was found that foreign curfency US Dollar
of the denomination 100 was concealed in it. On counting the same, it was

ascertained that there was 2,00,000 USD in total equivalent of Indian
Rupees 1,50,90,000/-.

2.2 Detailed inventory of the recovered foreign currency was made by

the officers of AIU in presence of panchas and the appellant, which is as

under in Table -

Table -A
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Sr | Foreign Denomination | Number  of | Total Value | Exchange Rate of one | Value

No | Currency of the foreign | Notes of Foreign | unit of  Foreign | equivalent
currency Currency Currency  equivalent | v Indian
notes Notes to Indian Rupees as | Currency

per Not. No. 98/2021-
Cus (NT) dated
16.12.2021 (taken as |
per exported goods)

(taken as
per
exported
goods)

1 * | USDollar | 100 ' 2000 2.00,000 75.45 1,50,90,000 ||

2.3 The value of foreign currency in Indian Rupecs as per excl';ange rate
Notification No. 98/2021-Cus (N.T.) dated 16.12.2021 was equivalent to Rs
1,50,90,000/-. The AIU officers asked the appellant whether he was having
any documents for authorized purchase/acquisition of the Foreign
Currency which was recovered from him, to which he replied in negative.
The said foreign currency i.e.,, 2,00,000 USD equivalent to Indian Rs.
1,50,90,000/- was placed under seizure vide Seizure Memo/Order under
Panchnama proceedings both dated 31.12.2021 by the AIU officers on a
reasonable belief that the said Foreign Currency was attempted to be
smuggled out of India and hence it was liable for confiscation under the

Customs Act, 1962 and FEMA Regulations, 2015.

2.4. Statement of the appellant was recorded on 31.12.2021 and
04.06.2022 under Section 108 of the Customs Act, 1962, wherein he, inter-
alia, stated that he can read and write English, Gujarati and Hindi
languages. The currency was not for his personal use, and he did not know
. to whom he had to hand it over. He had not purchased the currency. He
7 fmther stated that one person name Ankit from Surat had arranged his

" tl‘t%iﬁt for travel to Sharjah and stay for 5 days there and he had no idea

n ‘his departure day to Sharjah i.e,. 30.12.2021, someone unknown to

him had handed over a black polythene bag and told him that on his
arrival at Sharjah, someone will receive the bag from him; that he had no
idea about the person who handed over to him the black polythene bag and

about the person who will receive the bag on‘his arrival at Sharjah.

2.5 In view of the above facts, foreign currency i.e., 2,00,000 USD
equivalent to Indian Rs. 1,50,90,000/- carried by the appellant appears to
be "smuggled goods" as defined under Section 2(39) of Customs Act, 1962.
The offence committed is admitted by the passenger in his statement

recorded on 31.12.2021 under Section 108 of the Customs Act, 1962.

2.6 As per Regulation 5 of Foreign Exchange Management (Export and
Import of Currency) Regulations, 2015 issued by Reserve Bank of India
under Notification No. FEMA 6 (R)/RB-2015, dated 29/12/2015, no person
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shall, without the general or special permission of the Reserve Bank, export
or send out of India, any forcign currency. Similarly, Regulation 7 ibid’
deals with export of foreign exchange and currency notes. Regulation 7,
inter alia, states that "Any person may take or send out of India, foreign
exchange obtained by him by drawl from an authorized person in
accordance with the provisions of the Act or the rules or regulations or
directions made or issued there under. On the basis of Regulation 7 ibid, a
person is entitled to take or send out foreign exchange drawn from an
Authorized Person in accordance with the provisions of the Act or the rules
or regulations or dzrectioqs made or issued there under. During the search
in person and of the baggage of the appellant no documents with respect to
Foreign Currency were found which could prove the legal purchase of
foreign currency recovered from him from any authorized pefson as per

Regulation 7 ibid.

2.7 Further, the appellant was unable to produce any document

evidencing a legitimate procurement of the seized Foreign Currency. On the
basis of the above, it appear that the appellant carried the foreign
currencies illegally and with intention to smuggle/improperly export the
same out of India in violation of the said Act/Rules/Regulations in force.
Regulation 7 (3) and (4) of the Foreign Exchange Management'(Export and
import of currency) Regulations, 2015. ‘ '

2.8 In view of the above, it appears that foreign currency seized from
the appellant cannot be exported without having proper legal and
legitimate documents. Therefore, the attempt to carry the said foreign
currency by the appellant in the baggage for export is a clear violation of
the restrictions imposed under Foreign Exchange Management (Export and
Import of Currency) Regulations, 2015 and hence the same appears to fall
under the ambit of "prohibited goods" as defined under Section 2(33) of the
Customs Act, 1962. Further, in terms of Section 11H (a) of the Customs

Act, 1962; commission of the said act again amounts 1o "lllegal export of -

foreign currencies by the appellant in as much as the appellant falled to:'_,_
produce any legitimate/legal doeument in support of purchase of forelgn
currency from an authorized person at the time of interdiction, sexzure and
during the course of mvesugatlon He had also admitted in his statémem
recorded under Section 108 of the Customs Act, 1962 that he had
attempted to smuggle the seized Foreign Currency. The foreign currencies
totally equivalent to Indian Rupees 1,50,90,000/- seized from the appellant
therefore, appears liable to confiscation under Section 113 (d) of the
Customs Act, 1962 for violation of FEM (Export and Import of Currency)
Regulations, 2015 and the Customs Act, 1962.

$/49-174/CUS/AHD/2023-24 Page 6 of 11
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2.9 . The appellant had carried the foreign currency and cleared the
immigratio.n procedure at Ahmedabad Airport to smuggle the same out of
India illegally. The foreign currency amounting to 2,00,000 USD totally
valued at Rs 1,50,90,000/- was recovered from his possession in his
checked in baggage during the search under Panchnama dated 31.12.2021
drawn .at SVPI Airport. Ahmedabad. He appears to have actively and
knowingly indulged in the smuggling of the foreign currency totally valued
at Rs. 1,50,90,000/-, which are liable to confiscation under Section 113 (d)
of the Customs Act, 1962. Therefore, it also appears that the appellant has
rendered himself liable for penaty under the provisions of section 114 of

the Customs Act, 1962.

2.10 A SCN under F. No. VIII/10-38/SVPIA/O&A/HQ/2022-23, dated
20.06.2022 was issued to the appellant proposing confiscation of foreign
currency i.e., USD 2,00,000/- equivalent to Indian Rs. 1,50,90,000/-

which were attempted to be smuggled/improperly exported out of India, in

contravention of the provisions of Foreign Exchange Management (Export |

and Import of Currency) Regulation, 2015 read with Rule 7 of the Baggage |

Rules, 2016 seized under seizure memo/order under Panchnama dated
31.12.2021, under Section 113(d) of the Customs Act, 1962 and for
imposition of penalty upon the appellant under Section 114 of the Customs

Act, 1962.

2.11 The Adjudicating authority has vide the impugned order, absolutely

confiscated the foreign currency i.e., USD 2,00,000 equivalent to Indian Rs.
1,50,90,000/- seized under Panchnama dated 31.12.2021 under Section
113(d). of the Customs Act, 1962. The adjudicating authority also imposed

penalty of Rs. 60,00,000/- on the appellant under Section 114(i) of the

Customs Act, 1962.

-,

)j‘\
”ﬁé present appeal and contended that:

=

-H’o The adjudicating authority has erred in upholding the confiscation of
foreign currency from the Appellant and further coming to a
conclusion that an attempt was made to smuggle it, without
appreciating the factual aspects as and legal position involved and
therefore, the impugned order is bad and not sustainable in the eyes
of law.

* Opportunity of personal hearing was not granted. Thus, the
impugned order has been passed in violation of principles of natural

justice. The appellant relied upon the decision in the case of

49-174/CUS/AHD/2023-24 : E Page 7 of 11
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Bhushan Steel & Strips Ltd. Vs. CCE, Meerut, reported in 1999 (114)
E.L.T. 564 (T).

e The adjudicating authority ought to have appreciated that the
Appellant has relevant documents which proves that Foreign
Currency was from a relevant source and it was not prohibited goods
as defined under the Act. However, before such material could be
gathered, the adjudicating authority passed the impugned order.

4. Personal hearing in the matter were scheduled on 29.01.2025,
13.02.2025, 12.03.2025, and 26.03.2025. However, no one appeared for
personal hearing. As sufficient opportunities for personal hearing have
been given, the appeal is taken up for decision on the basis of documents

available on record.

5. It is observed that the present appeal have been filed beyond

normal period of 60 days'but within the condonable period of 30.days as
stipulated under Section 128(1) of the Customs Act, 1962. Appellant has
requested for condoning the delay of 28 days in filing the said appeal. The
appellant submitted that he is an individual who needs to take appropriate
legal advice before challenging the order in original. Therefore, it took some
time to approach appropriate lawyer to take proper legal advice causing
delay in filing the present appeal. Therefore, taking a lenient view to meet
the end of justice, | allow the appeal, as admitted condoning the delay in
filing the appeal bevond the normal period of 60 days under proviso to the
Section 128(1) of the Customs Act, 1962.

6. Before going into the merits of the case, it is observed that the
appellant has not submitted any evidence in support of payment of
mandatory pre-deposit in terms of Section 129E of the Customs Act,
1962. Therefore, it has to be decided whether the appeal can be
entertained in case of non-payment and non-submission of any evidence

in support of payment of mandatory pre-deposit in terms of Section 129E

of the Customs Act, 1962, and whether the Commissioner (Appeals) can

waive the requirement of payment of pre-deposit.

6.1 It is relevant to refer to law pertaining to filing of appeals béf@re—‘
the Commissioner (Appeals) and law requiring the pre-deposit of certain
amount in respect of filing an appeal before the Commissioner [Appéals)
as contained under Section 128 and Section 129 E of the Customs Act,

1962 respectively. The text of relevant sections is reproduced below for

ease of reference.

“SECTION 128. Appeals to Commissioner (Appeals). — (1)
Any person aggrieved by any decision or order passed under this
Act by an officer of customs lower in rank than a Principal

/49-174/CUS/AHD/2023-24 Page 8 of 11



Commissioner of Customs or Commissioner of Customs may |
' appeal to the Commissioner (Appeals) within sixty days from the
date of the communication to him of such decision or order:

Provided that the Commissioner (Appeals) may, if he is satisfied
that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of sixty days,
allow it to be presented within a further period of thirty days.

(1A) The Commissioner (Appeals) may, if sufficient cause is
shown at any stage of hearing of an appeal, grant time, from time
to time, to the parties or any of them and adjourn the hearing of
the appeal for reasons to be recorded in writing :

Provided that no such adjournment shall be granted more than
three times to a party during hearing of the appeal.

(2) Every appeal under this section, shall be in such form and ‘|
shall be verified in such manner as may be specified by rules
made in this behalf.”

“SECTION 129E. Deposit of certain percentage of duty
demanded or penalty imposed before filing appeal. — The
Tribunal or the Commissioner (Appeals), as the case may be,
shall not entertain any appeal, —

(i) under sub-section (1) of section 128, unless the appellant has
deposited seven and a half per cent. of the duty, in case where
duty or duty and penalty are in dispute, or penalty, where such
penalty is in dispute, in pursuance of a decision or an order
passed by an officer of customs lower in rank than the Principal
Commissioner of Customs or Commissioner of Customs;

(i) against the decision or order referred to in clause (a) of sub-
section (1) of section 129A, unless the appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty
and penalty are in dispute, or penalty, where such penalty is in |
dispute, in pursuance of the decision or order appealed against;

; ) (iii) against the decision or order referred to in clause (b) of sub-

VL Gy section (1) of section 129A, unless the appellant has deposited

N // ten per cent. of the duty, in case where duty or duty and penalty

NI et are in dispute, or penalty, where such penalty is in dispute, in
pursuance of the decision or order appealed against:

Providgd that the amount required to be deposited under this
section shall not exceed rupees ten crores:

Provided further that the provisions of this section shall not
apply to the stay applications and appeals pending before any
appellate authority prior to the commencement of the Finance (No.
2) Act, 2014.” '

6.2 On perusal of the legal provision under Section 128 and Section
129E of the Customs Act, 1962, it is observed that any person aggrieved
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by any decision or order passed under the Customs Act, 1962 may appeal
to the Commissioner (Appeals) within sixty days from the date of
communication to him of such decision or order. However, such appeal
filed by the appellant. shall not be entertained unless the appellant has
made pre-deposit as prescribed under Section 129E of the Customs Act,
1962. Thus, it is mandatory for an appellant to deposit the seven and a
half per cent of the duty, in case where duty or duty and penalty are in
dispute, or penalty, where such penalty is in dispute. The statutory
provision pertaining to requirement of payment of pre-deposit does not
grant any discretion to the Commissioner (Appeals) to waive the

requirement of pre-deposit.

6.3 In this regard, | also rely upon the judgment of Hon’ble High Court
of Madhya Pradesh in case of Ankit Mehta V. Commissioner of CGST,
Indore, [2019 (368) E.L.T. 57 (M.P.)], wherein the Hon’ble High Court of
Madhya Pradesh has observed that Section 129E of the Customs Act,
1962 does not empower the Commissioner (Appeals) to waive the pre-,
deposit or to reduce the pre-deposit. The relevant para of the judgment is

reproduced hereunder:

“13. This Court after careful consideration of the aforesaid
judgments is of the opinion that Section 129E does not empower
the Tribunal or the Commissioner (Appeals) to waive the pre-
deposit or to reduce the pre-depositt, this Court is also not inclined,
keeping in view the aforesaid statutory provision of law to watve or
reduce the pre-deposit and, therefore, no case for interference is
made out in the matter.”

6.4 The Hon’ble High Court of Punjab and Haryana in case of G. D.
Goenka World Institute [2019 (368) E.L.T. 67 (P&H)| had taken a similar

view. The relevant para of the judgment is reproduced below:

“19. To our minds. there would be no escape from pre-deposit
as the Tribunal lacks the power to entertain the appeal withput it.

If we have to lend any other interpretation, it would defeat the
legislative intent which IS S0 clearly visible from the provisions 'of _
Section 35F of the Act and in fact, there would have been c{uﬁ 3
necessity of amendment and Section 129E in its unamended form =~
need not have been tinkered with. In conclusion, the said vii'e_-sz
have already been upheld (and in fact, Learned Counsel for the
petitioner also candidly concedes to it) the only question which
was left for us to determine is of an inherent discretion with the
Tribunal to entertain an appeal without pre-deposit which we have
for the aforesaid reasons held to be a course not available to it.”
(emphasis supplied)

6.5 The above Judgment of Hon’ble High Court of Panjab and

Haryana was affirmed by the Hon'ble Supreme Court of India in case of IL
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& FS Rail Limited [2019 (368) E.L.T. A37 (S.C.)] with following

observations:

“Heard Learned Counsel for the petitioner(s) and perused the
relevant material.

Application for exemption from filing certified copy of the
impugned order is allowed.

Special Leave Petitions are dismissed. However, if the

" petitioner(s) are in a position to pay the.pre-deposit amount(s), as
ordered by the Customs, Excise and Service Tax Appellate
Tribunal (for short, ‘the Tribunal’), within two months from today,
the appeal(s) filed by the petitioner(s) before ‘the Tribunal, if
already disposed of shall stand restored, and be heard on
merits.”

7. In view of the above judicial pronouncements, it is a settled law that
the Commissioner (Appeals) cannot entertain the appeal filed by the
Appellant without payment of pre-deposit as prescribed under Section
129E of the Customs Act, 1962 or waive the payment of pre-deposit.

8. In view of the above legal position as discussed above, as the
Appellant have not made pre-deposit as required under the Section 129E
of the Customs Act, 1962, 1 am constrained to dismiss the appeal filed by
the Appellant, without going into the merits of the appeal. .

9. In view of the above, the appeal filed by the Appellant is dismissed
for non-payment of an amount of pre-deposit in terms of Section 129E of
' the Customs Act, 1962. '
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