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/Order relating to

uurqri-ccrqir6-Isf,ee

Under Section 129 DD(1) of the Customs Act, 1962 (as ame ndcd), in respect of the

(a) any goods imported on baggage

{tE)

6fa

following categories of cases, aJry person aggrieved by this order can prefer a Revision

Application to The Additional secretary/Joint secretary (Revision Application), Ministry of

Finance, (Department of Revenue) Parliament street, New Delhi within 3 months from the

date of communication of the order.

(b)

any goods loaded in a conveyance for import
at their place of destination in India or so m

been unloaded at any such destination if go

ation into India, but which are not unloaded
uch of the quantity of such goods as has not

ods unloaded at such destination are short of

the quantity required to be unloaded at that destination

, 1962 3{

, 1962

wqrsd,ats,ao-s,qdoffiqfrErdbqft{b eitftqsndreA'f. zoo/-

.200t-

(d) The duplicate coPY of the T.R.6 challan evidencing payment of Rs.200/ - (Rupees two

Uundred only) or Rs.1,000/- (RuPees one thousand only) as the case may be, under the

forfcitures and Miscellaneous Items being the fee

prescribed i as amended) for filing a Revision APplication. If the

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs 1o0o/-

address

Customs, Excise & Service Tax APPellate

6{ur, fifqdi-d

Head of other receipts, fees, fines,

n the Customs Act, 1962 (

(TI)

(c)

The revision application should be in such form

may be specified in the relevant rules and shoul

manner as

4

4

s order, bearing Court Fee Stamp of paise fifty
der Schedule 1 item 6 ofthe Court Fee Act, 18

only in one copy as

70.

erul mS a1 69 an2 thedfo S ot Sm Act1 haC 1 fe x CuSa rov dI d nedra ackb 1lp

4 copies of thi
prescribed un

and shall be verilied in such
d be accompanied bY :

17 68 0I 3r-flfr
qfrqi

3ftrltrrsFrlF

&fur

Payment of
thereunder.

(a)

(€
)

(b)

{c)

4 copies of the Order-in-Original, in addition to re

4 copies of the Applicatron for Revision

I

levant documents, if anY

4
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1e52 61urfl 129 g (1)

respect of cases othr:r than these

this order can file an appeal

before the Customs, Excise

mentioned under
under Section 129 A(i)

and Service Tax APPellate

item 2 above, any Person aggrieved

of the Customs Act, 1962 in form

Tribunal at the following

ll



2nd Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

3I{IR

qr,3r6f,(f{K- 3 B 0 01 6

qs€qBE,

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of

(iF

) 5qq@.
(a) where the amount of duty and interest demanded and penatty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rllpees;

(EI

)

( TI)

where the amount oi duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than Iiye lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

qrtrdvnTqq

fr qqqrsEr€fF.cqfu rf0rs-6}d ;T{r69nEqg

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(g)

1 0," iGrf,{iq{,wdia-ffi{sh-E|{ie, 3{q-drEMrSqr r

qr{g}'{s 102

(d)

6

,1

:t

(b)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

12 e (g) (6)
+wnffigm+a;ftrqqfr;*qqyder+RRfrq'Tq.rrfto, - 3{ITEI

({q) 3ffttrqT

Under section 129 (a) of the said Act, every application made before the Appeltate
Tribunal-

1 eal for grant of stay or for rectification of mistake or for any other purpose; or

ation of an appeal or an application shall be accompanied by a fee of five
ees.
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S'

Mr. Gaurangkumar Navinchandra Nai, 3Ol/Shreeji Pujan Residency,

Chaprabhata Road, Amroli, Surat City, Gujarat - 395006 (hereinafter

referred to as "the appellant") has hled the present appeal in t".-" oi

Section 128 of the Customs Act, 1962 against Order - in - Original No.

96 I ADC lVMl O&,AI 2022-23, dated 14.O2.2O23 (hereinafter referred to as

"the impugned order") passed by the Additional Commissioner, Customs,

Ahmedabad, (hereinafter referred to as "the adjudicating authority'').

2. Briefly stated, facts of the case are that as per the input received by

the Customs officers of Air Inteliigence Unit (AIU), SVPI Airport,

Ahmedabad, the appqllant holding Indian Passport No. R 9801972, was

found suspicious of carrying contraband in violation of the Customs Act,

1962 arrd- the Rules and Regulations made thereunder, as the AIU officers

had earlier intercepted two passengers the same day who were to board the

same flight i.e., Air Arabia Flight No. G9 484 on 30.12.2021 to Sharjah

from SVPIA, Ahmedabad. Accordingly, the AIU officers along with twoi

panchas reached the Departure Ha1l located at the ground floor of Terminal

2 Building of SVPIA and intercepted the appellant who was waiting after he

had cleared immigration procedure under panchnama proceedings dated

3t.12.2021.

2.1 The checked in baggage of the appellant was offloaded from the

flight and was handed over to AIU officials by the Airlines staff and the

same was identified by the appellant as his baggage. The AIU officers asked

the appellant if he was having any'thing to declare before Custom", tt ttr'I.. 
..,.

to which he denied. The appellant was asked to pass through the Dogr .'.

Frame Metal Detector installed opposite to Belt No.4 near Ereen channli ln
the arrival hall of Terminal-2, SVPI Airport and his baggage was scal8ed ' :

through the X-Ray Baggage Inspection Machine. The AIU oflicers then,

searched the checked in baggage of the appellant which was light b'o*"i' '

coloured trolley suitcase.' On opening of the said suitcase' one black o

coloured pol1'thene bag was found inside it' On thorough examination of

the said black polythene bag, it was found that foreign currency US Dollar

of the denomination 1o0 was concealed in it' on counting the same, it was

ascertained that there was 2,00,000 USD in total equivalent of Indian

Rupees 1,5O,90,0O0/ .

2.2 Detailed inventory of the recovered foreign currency was made by

the officers of AIU in presence of panchas and the appellant, which is as

under in Table - A:

49- I 74lCUS/AHD 12023-24
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Sr

No

Forcign

Currency

Total Value

of Foreign

Currency

Notes

Iixchangc Rate of one

unit of Foreign

Currcncy equivalent

to lndian Rupees as

per Not. No. 98/2021-

Cus (NT) dated

16.12.20?l (laken as

per cxported goods)

Value

equivalent

to Indian

Currcncy
(taken as

per

exportcd
goods)

I 100 2000 2.00,000 1,50,90,00075.45

2.3 The value of foreign currency in Indian Rupecs as per exchange rate

Notification No.9a/2O21-Cus (N.T.) dated I6. 12.2021 was equivalent to Rs

1,50,90,000/-. The AIU officers asked the appellant whether he was having

any documents for authorized purchase/acquisition of the Foreign

Currency which was recovered from him, to which he replied in negative.

The said foreign currency i.e., 2,00,0OO USD equivalent to Indian Rs.

1,50,90,000/- was placed under seizure vide Seizure Memo/Order under

Panchnama proceedings both dated 31.12.2021 by the AIU officers on a

reasonable belief that the said Foreign Currency was attempted to be

smuggled out of India and hence it was liable for confiscation under the

Customs Act, 1962 and FEMA Regulations, 2015.

her stated that one person name Ankit from Surat had arranged his

for travel to Sharjah and stay for 5 days there and he had no idea

the source of the foreign currency recovered from him and to whom

to hand over the same on his arrival at Sharjah. He also stated that

'his departure day to Sharjah i.e,. 30.12.2021, someone unknown to

e

n

him had handed over a black polythene bag and told him that on his

arrival at Sharjah, someone will receive the bag from him; that he had no

idea about the person who handed over to him the black polythene bag and

about the person who will receive the bag on,his arrival at Sharjah.

2.5 In view of the above facts, foreign currency i.e., 2,O0,000 USD

equivalqnt to Indian Rs. r,50,90,o00/- carried by the appeilant appears to
be "smuggled goods" as defined under Section 2(39) of Customs Act, 1962.
The offence committed is admitted by thc passenger in his statement
recorded on 31.12.2021 under Section 1Og of the Customs Act, 1962.

2.6 As per Regulation 5 of Foreign Exchange Management (Export and
Import of currency) Regurations, 2015 issued by Reserve Bank of India
under Notification No. FEMA 6 (R)/RB-2O15, dated,29/),2/2OtS, no person

s/49- I 74lCUS/AHD I 2023 -24

Denoruination Nunrbcr of
of the tbrcrgn Nores I

c urrenc v

nnt"* '

1

I I

US Dollar

2.4 . Statement of the appellant was recorded on 31 .72 .2O2 I and i

04.06.2022 under Section 108 of the Customs Act,l962, wherein he, inter-

alia, stated that he can read and write . English,, Gujarati and Hindi 
]

languages. The currency was not for his personal use, and he did not k.ro. I

I

" 
to whom he had to hand it over. He had not purchased the currency. He

fl
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shall, without the general or special permission of the Reserve Bank, export

or send out of India, any foreign currency. Similarly, Regulation 7 ibid"

deals with export of foreign exchange and currency notes. Regulation 7,

inter alia, states that "Any person may take or send out of India, foreign

exchange obtained by him by drawl from an authorized person in

accordance with the provisions of the Act or the rules or regulations or

directions made or issued there under. On the basis of Regulation 7 ibid, a

person is entitled to take or send out foreign exchange drawn from an

Authorized Person in accord.ance with the provisions of the Act or the rules

or regulations or directions made or issued there under. During the search

in person and ofthe baggage ofthe appellant no documents with respect to

Foreign Currency were found which could prove the legal purchase of

foreign currency recovered from him from any authorized person as per

Regulation 7 ibid.

2.7 Further, the appellant was unabie to produce any document

evidencing a legitimate procurement of the seized Foreign Currency. On the

basis of the above, it appear that the appellant carried the foreign

currencies iilegally and with intention to smuggle/improperly export the

same out of India in violation of the said Act/ Rules / Regulations in force.

(egulation 7 (3) and (4) of the Foreign Exchange Management (Export and

import of currency) Regulations, 201 5.

2.8 In view of the above, it appears that foreign currency seized from

the appellant cannot be exported without having proper legal and

legitimate documents. Therefore, the attempt to carry the said foreign

currency by the appellant in the baggage for export is a clear violation of

the restrictions imposed under Foreign Exchange Management (Export and

Import of Currency) Regulations, 2015 and hence the same appears to fall

under the ambit of "prohibited goods" as defined under Section 2(33) of the

CustomsAct,lg62.Further,intermsofSectionllH(a)oftheCustoms

Act, 1962; commission of the said act again amounts to "Il1ega1 exPort ol 
-.

foreign currencies by the appellant in as much as the appellant failed'.to;

produce any legitimal e / legal document in support of purchase of loleign,

currency from an authorized person at the time of interdiction, seZul{{ridi'

duringthecourseofinvestigation.Hehadalsoadmittedinhisstatdrt*Rt

recorded under Section 108 of the Customs Act, 1962 that he iadl'

attempted to smuggle the seized Foreign Currency' The foreign currencies

totally equivalent to Indian Rupees 1,5O,9O,000/- seized from the appellant

therefore, appears liable to confiscation under Section 113 (d) of the

customs Act, 1962 for violation of FEM (Export and Import of currency)

Regulations, 2O15 and the Customs Act, 1962'

s/49- l 74lCUS/AHD t 2073 -24 Page 6 of 11



2.9 The appellant had carried the foreign currency and cleared the

immigration procedure at Ahmedabad Airport to smuggle the same out of

India iiiegally. The foreign currency amoupting to 2,00,O00 USD totally

valued at Rs 1,50,90,000/- was recovered from his possession in his

checked in baggage during the search under Panchnama dated 31.12.2021

drawn.at SVPI Airport. Ahmedabad. He appears to have actively and

knowingly indulged in the smuggling of the frlreign currency totally valued

at Rs. 1,5O,9O,OOO/-, which are liable to confiscation under Section 113 (d)

of the Customs Act, 1962. Therefore, it also appears that the appellant has

rendered himself liable for penaty under the provisions of section 114 of

the Customs Act, 1962.

2.1O A SCN under F. No. VIII/1O-38/SVPIA/O&AlHQl2022-23, dated

20.06.2022 was issued to the appellant proposing confiscation of foreign

currency i.e., USD 2,OO,OOO/- equivalent to Indian Rs. 1,50,90,000/-

which were attempted to be smuggled/improperly exported out of India, in

contravention of the provisions of Foreign Exchange Management (Export

and Import of Currency,) Regulation, 2015 read with Rule 7 of the Baggage

Rules, 20 16 seized under seizure memo/order under Panchnama dated

31.12.2021, under Section 113(d) of the Customs Act, 1962 and for

imposition of penalty upon the appellant under Section 1 14 of the Customs

Act, 1962.

2.11 The Adjudicating authority has vide the impugned order, absolutely

conhscated the foreign currency i.e., USD 2,00,000 equivalent to Indian Rs.

1,50,90,000/- seized under Panchnama dated 3 1.12.2021 under Section

113(d). of the Customs Act, 1962. The adjudicating authority also imposed

penalty of Rs. 6O,00,000/- on the appellant under Section 114(i) of the

Customs Act, L962.

Being aggrieved with the impugned order, the appellant has filed

present appeal and.contended that;

* The adjudicating authority has erred in upholding the cbnfiscation of

foreign currency from the Appellant and further coming to a

conclusion that an attempt was made to smuggle it, without
appreciating the factual aspects as and legal position involved and

therefore, the impugned order is bad and not sustainable in the eyes

of law.

Opportunity of personal hearing was not granted. Thus, the
impugned order has been passed in vioiation of principles of natural
justice. The appellant relied upon the decision in the case of

{ -. ?/ 
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Bhushan Steel & Strips Ltd. Vs. CCE, Meerut, reported in 1999 (11a)

E.L.T. s64 (T).

. The adjudicating authority ought to have appreciated that the

Appellant has relevant documents which proves that Foreign

Currency was from a relevant source and it was not prohibited goods

as defined under the Act. However, before such materiai could be

gathered, the adjudicating authority passed the impugned order.

4. Personal hcaring in the matter were scheduled on 29.01.2025,

13.02.2025, \2.O3.2O25, and 26.03.2025. However, no one appeared for

personal hearing. As sufficient opportunities for personal hearing have

been given, the appeal is taken up for decision on the basis of documents

available on record.

5. It is obsen'ed that the present appeai have been filed beyond

normal period of 60 days'but within the condonable period of 30.days as

stipulated under Section 128(1) of the Customs Acl, 1962. Appellant has

requested for condoning the delay of 28 days in filing the said appeal. The

appellant submitted that he is an individual who needs to take appropriate

legal advice before challenging the order in original. Therefore, it took some

time to approach appropriate lawyer to take proper legal advice causing

delay in filing the present appeal. Therefore, taking a lenient view to meet

the end of justice, t allow the appeal, as admitted condoning the delay in

frling the appeal beyond the normal period of 60 days under proviso to the

Section 128(1) of the Customs Act, 1962.

6. Before going into the merits of the case, it is observed that the

appellant has not submitted any evidence in support of payment of

mandatory pre-deposit in terms of Section 129E of the Customs Act,

1962. Therefore, it has to be decided whether the appeal can be

entertained in case of non-pa5rment and non-submission of any evidence

in support of payment of mandatory pre-deposit in terms of Section 129E

of the customs Act, 1962, and whether the commissioner (Appeals) can

waive the requirement of payment of pre-deposit ' ( i 
t'itl'-.

6.1 Ii is relevant to refer to law pertaining to filing of appeals Sefgre

the Commissioner (Appeals) and law requiring the pre-deposit of certain

amountinrespectoflilinganappealbeforetheCommissioner(Appea$)

as contained under Section 128 and Section 129 E of the Customs Act'

1962 respectively. 'l'h e text of relevant sectioqs is reproduced below for

ease of rcference.

"SIECTION 128. Appeats to Commlssio^er (Appeols)' - 
(1)

Ang person aggrieuerT bg any decision or order passed under this

eci Ag an officer of customs louer in rank than a Prtncipal

t 49 - 1't 4 / CU S I AHD I 2023 -24
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Commissioner of Custom.s or Commissio1er of . Customs mag

appeal to the Commissdoner (Appeals) utithin saty tlag s from the

dab of the communication to him of such deci.sion or order:

Prooided that the Commissioner (Appeals) mag, if he is satbfied
that the appellant was preuented bg sufficient cause from
presenttng the appeal within the aforesaid peiod of sktg dags,
allout it to be presented within a further period of thirtA daAs.

(1A) The Commi.ssioner (Appeals) may, if suffi.cient cause rb

shoun at anA stage of hearing of an appea| grant time, from time
to time, to the parties or any of them and o-djoum the heaing of
thb appeal for reasons to be recorded in turiting :

Prouided that no such adjournment shall be granted more than
three times to a partA duing heaing of tie appeat.

(2) Euery appeal under this section, shall be in such form and
shall be uerified tn such manner as maA be specified bg rules
made in thi"s, behalf. "

" SDCTION 1298. Deposit ol certain percentage of d.uty
demanded. or penaltg imposed. belore filing appeaL 

- The
Tibunal or the Commissioner (AppeaLs), cts the case mag be,
shall not entertain ang appeal, -(, under sub-section (1) of section 128, unless the appellant has
deposited seuen and a half per cent. of the dutu, in case u.there
dutg or dutg and penaltg are in dbpute, or penoltg, where such
penaltA is in di-spute, in pursuance of a decLsion or an ord.er
passed by an officer of customs louler in rank than the pincipaL

Commi-ssioner of Customs or Commi-s,sioner of Customs;

(ii) against the deci.sion or order refened to in clause (a) of sub-
section (1) of section 129A, unless the app.ellant has deposited"
seuen ond. a half per cent. of the d.uty, in case tthere d-uty or d.uty
and penaltg ore in dispute, or penoltg, uhere such penolty is in
dispute, in pursuance of the decision or order appealed- against;

(iii) against the decision or order refened to in cLause (b) of sub-
section (1 ) of section 1294, unless the appellant has d.eposited.
ten per cent. of the duty, in cose tuhere d.utg or d.uty and_ penaltg
are in dispute, or penaltg, where such penalty is in d.ispute, in
pursuance of the deci-sion or order appealed against:

Prouid.ed that the amount required. to be d.eposited. under thi.s
seition.shall not exceed. rupees ten crores:

Prouid.ed further that the prouisions of this section shaLl not
applg to the stau applications and. appe'aLs pending before any
appellate authoritA prior to the commencement of the l,-inance (No.
2) Act, 2O 14."

6.2 on perusal of the legal provision under Section 12g and section
729E of the Customs Act, 1962, it is observed that any person aggrieved

49 -17 4 I CUS / AHD/2023 -24
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by any decision or order passed under the Customs Act, 1962 may appeal

to the Commissioner (Appeals) within sixty days from the date of

communication to him of such decision or order. However, such appeal

filed by the appellant. shall not be entertained unless the appellant hasl

made pre-deposit as prescribed under Section 1298 of the Custqms Act,

1962. Thus, it is mandatory for an appellant to deposit the sevqn and a

half per cent of the duty, in case where dut5r or duty arid penaity are in

dispute, or penalty, where such penalty is in dispute. Thq statutory

provision pertaining to requirement of payment of pre-deposit does not

grant any discretion to the Commissioner (Appeals) to waive the

requirement of pre-deposit.

6.3 ln this regard, I also rely upon the judgment of Honble High Court

of Madhya Pradesh in case of Ankit Mehta V. Commissioner of CGST,

Indore, [2019 (368) E.L.T. 57 (M.P.)], wherein the Hon'ble High Court of

Madhya Pradesh has observed that Section l29E of the Customs Act,

1962 does not empower the Commissioner (Appea1s1 to *ai"e the pre-

deposit or to reduce the pre-deposit. The relevant para of the judgment is

reproduced hereundcr:

"13. This Court after careful consideration of the aforesaid

judgments is of the opinion that Section 129E does not empotuer

the Tibunal or the Commissioner (Appeals) to u.taiue the pre'

deposit or to red"uce the pre-deposit, this Court is also nol inclined,

keeping in uieu.t the aforesaid statutory proui.sion of lau-t to u'taiue or

red-uce the pre-cLeposit and, therefore, no case for interference is

made out in the matter. "

6.4 The Hon'ble High Court of Punjab and Haryana in case of G' D'

Goenka world institute [2019 (368) E.L.T. 67 (P&H)] had taken a similar

view. The relevant para of the judgment is reproduced below:

..79.

as the
If ute haue to lend ttrtu other interpre tation, Lt L00uLd defeat the

le t-s latiue intent u-thich Ls so clearl uisible om the rouLslons or

Section 35F of the Act and in fir"t, there u.lould haue bee

necessitg of amendment (Lnd Sectton 129E in its unamended

need not haue been tinkered with' ln conclusion, the said

LN

petitioner also candidly concedes to the onl uestion u-th

to determine ls of an inherent discretion u-tith the

n nb.,

foim
ULTES

haue alreadg been uPheld (and fact, Learned Counsel for the

utas left for us
peat tutthout pre-depos it u.thich uLe haue

t\

L,
---'1.

Tibunal to ente rtain an aP

for the aforesaid rea.sons held to be a course no t auaiLab le to it,"

(emphasis suPPlied)

6.5 The above Judgment of Hon'ble High Court of Panjab and

Haryana was affirmed by the Hontrle Supreme Court of India in case of IL

49- I 74lCtJSlA I Il)i2023 -24 Page 10 of 11



/iF,

& FS Rail Limited [2019 (368) E.L.T. A37 (S.C.)] with following

observations:

'Heard Leqrned Counsel for the petitioner(s) and perused the
releuant mateial.

Applbotion for exemption from filing certified copg of the
impugned order i-s allowed.

Speciol Leaue Petitions are dismissed. Hou.teuer, if the
petitioner(s) are in a position to pay the.pre-deposit amount(s), as
ordered by the Customs, Exci.se and Seruice Tax Appellate
Tibunal (for short, 'the Tibunal'), within two months from todag,
the appeal(s) filed by the petitioner(s) before the Tibunat, if
alreadg disposed of shall stand restored, and be heord on
merits."

7. In view of the above judicial pronouncements, it is a settled law that

the Commissioner (Appeals) cannot entertain the appeal filed by the

Appellant without payment of pre-deposit as prescribed under Section

I 29E of the Customs Act, 1962 or waive the payment of pre-deposit.

8. In view of the above legal position as discussed above, as the

Appellant have not made pre-deposit as required under the Section 129E

of the Customs Act, 1962, I am constrained to dismiss the appeal filed by

the Appeliant, without going into the merits of fhe appeal.

9. In view of the above, the appeal filed by the Appellant is dismissed

for non-pay,rnent of an amount of pre-deposit in terms of Section 7298 of

the Customs Act, ),962
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