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| ®, Noticee(s) / Party / -1, M/s, Kesar Spices, 116, Madhukant Complex-2,
] Importer First Floor, Opposite Hindi High School,
Bardolpura, Near Madhupura, Ahmedsbad -
350004,

2, Shri Sureshkumar Bhatt, proprietor of M/s.
t Kesar Spices, 116, Madhukant Complex-2, First
Floor, Opposite Hindi High School, Bardolpura,
Near Madhupura, Ahmedabad - 380004,
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This Order - in - Original is granted to the concerned free of charge.

2. A% B e 59 AT oM™ I /g & af a8 di Yew ordiar Fommaeh 1982 & Fam
6(1) & T TidT T eF HIGFEH 1962 B URT 129A(1) F SfFid ¥uF diUs3-H IR
TiferEll # +i 91T T U R S $R aa B-

Any person aggrieved by this Order - in - Criginal may [ile an appeal under
Section 129 A (1) (a) of Custorns Act, 1962 read with Rule 6 (1) of the Cusioms
{Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 tx

3. “eig IWE U9 U Pew IR Jare diiedlw mitww, ofim Sima 919, 2nd WIR,
T Ha, T dla Suns, TR a9 & ur, R oike ey, sereere-
380 004"

*Customs Excise & Service Tax Appeliate Tribunal, West Zonal Bench, 20d flpor,
Bahumali Bhavan, Manjushri Mill Compound, Near Girdharnagar Bridge,
Girdharnagar PO, Ahmedabad 380 0p4."
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Appeal shall be filed within three months from the date of communication of this
order.

. 987 AT $ WY -/ 1000 T BT JePb [P @ B IIRT, 98! Yeh, T, T I
HITRT ¥ Ul ST T 8 HE &l 5000/ - S &1 Yo [&&e a1 B4 918y, i8] Zeeb,
Tel, T 91 48 U4 a0 T o1iiw &g 1oy orRe 04 ¥ %8 900 8 10,000/ -
B P e [eHe T B A113E, SR Yoo, &8 ol o DM Tan o w ol o 3if@
T 81| Yep-&1 YITaF |os e JadmidaiesdTa © 9o IRER & Uy ¥ Wosdls
g sie W TRE Tt 1 wiasd i 91 te I R ¥ g % Wi | yTaw e
ST

Appeal should be accompanied by a fee of Rs. 1000/- in cases wherc duty,
intercst, fine or penalty demanded is Rs. 5 lakh (Fupces Five lakh) or less, Rs.
5000/ - in cases where duty, interest, ine or penalty demanded is more than Rs.
3 lakh {(Rupees Five lakh) but less than Rse. 530 lakh (REupcees Fifiy lalths) and Rs.
10,000/ - in cases where duty, interest, fine or penalty demanded 18 more than
Rs. 50 lakhs (Rupees Fiﬂ'jr lalchg). This fee shali be paid through Bank Draft in
favour of the Assistant Registrar of the bench of the Tribunal drawn on a branch
of any nationalized banlk located at the place where the Bench is sitmated.

. T g R Ay Yow SO & a8 5/- I8 DI B W oEls 395 WY
G fieq DI Wd R Tgdl- 1, rer Yo AU, 1870 & HeE°-6 & agd
frffed 0.50 TR 7t 0% TaTaT Yo € 957 BT TR

The appeal should bear Court Fee Stamp of Rs.5/ - under Court Fee Act whereas
the copy of this arder attached with the appeal should bear a Court Fee stamnp
of Rs.0.50 (Fifty paisa only) as prescribed under Schedule-I, Ttemn 6 of the Court
Fees Act, 1870.

. onfter IO & WY Sy Sus/ AT ofe % WA B W S e STFr 90l

Proof of payment of duty/fine/penalty etc. should he attached with the appeal
mMemo.

. T UT HRd E, tnﬂrm?cﬁ (3fte) o0, 1982 SR CESTAT (0feman 7w, 1982
T arEt | gTe & S 9ie !

While submiiting the appeal, the Customs {Appeals) Rules, 1932 and the
CESTAT {Procedure) Rules 19823 should be adhered to in all respects.

. T W ¥ Ao arlie &g W5t Lo 91 Ue IR o f9ag § g1, srudl gve ¥, et
Spact i1 e & @, =EnfReRo & T O YeP BT 7.5% A HE G|

An appeeal against this order shall lie before the Tribunal on payment of 7.5%

of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penaliy alone is in dispute.
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FACT OF THE CASE IN BRIEF:

M/s Kesar Spices, 116, Madlnikant Complex-2, First Floor, Opposite Hindi
High School, Bardolpura, Near Madhupura, Ahmedabad - 380004 (IEC -
0813008875) a proprietorship firm owned and controlled by one Shri Suresh
Dharmashankar Bhatt, is engaged in the trading business of Dry fruiis and Spices
i.e, specifically Chilies, they were proeuring the goods for trading both domestically

as well as through imports from overseas stippliers.

2. A specific Information received by the Directorate of Revenue Intelligence,
Zonal Unit Mumbai, Mumbai, subsequently forwarded on tc the Directorate of
Revenue Intelligence, Zonal Unit Ahmedabad, Ahmedabad which was further
developed by the Direciorate of Revenue Intelligence, Zonal Unil Ahmedabad,
Ahmedabad, indicated that M/s. Kesar, is engaged in frandulent import of Walnuts
(In-shell) of United State of America (USA) origin by mis-declaring the country of
origin as Afghanistan, in order to wrongly avail the exemption of Custams Duty as
available under Neotification No. 99/2011-Cus dated 09/11/2011 in Imports into
india with the connivance of Afghanistan firm /company to defraud the Government
of applicable Customs duty. The manipulation regarding the Country of Origin was
carried by their associates based in Afghanistan/Pakistan. Thus, the country of
origin of goods ;ieclared for the import consignment does not reflect the correct
country of origin of goods i.e. Walnuis {In-shell) imported by the Indian importer viz.
M /s, Kesar Spices, Ahmedabad.

3. Notification No, 92/2011-Cus Dated 09/11/2011 exempts all goods other
than those mentioned in the Annexure to the notification, from the whole of the duty
of customs leviable thereorn under the First Schedule to the Customs Tariff Act, 1975
(51 of 1973}, when imported into India from a country listed in Appendix to the
notification including Islamic Republic of Afghanistan, subjsct to the conditions that
the importer proves to the satisfaction of the Customs authorities, in accordance
with the Rules for determination of origin of Goods under the Agreement on South
Asiann Free Trade Area (SAFTA), 2006, published vide notification No 75/2006-
Customs, [NT) dated 30/06/2006, ithat the goods in respect of which the benefit of
exemption is claimed are of the origin of the country listed in the Appendix to the

Notification.

4, The Walnuts (In-shell) when imported from USA, the Basic Customs Duly
{(BCD leviable on such imports at relevant time was @120% [w.e.f. 16/06/2019 and
prior to that @100%) of the Assessable value and Social Welfare Charge @10% of
BCD and the Integrated Goods & Service Tax (IGST) @ 5% on the value mcluding
assessable value, Basic Customs Duty and Social Welfare Charge which works out
to 11.6% of the assessable value. The total effective duty on Walnutis {In-shell) when
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imported from USA was thus 143.6% on the assessable value at relevant time. The
MNotification No. 92/2011-Cus Dated 09711 /2011 exempts the goods from the whele
of the dufy of customs leviable therson on the basis of SAFTA certificate to be
produced before the Customs Authorities when the goods imporied from a country
listed in Appendix fo the notification. Thus, with the SAFTA benefits, the effeciive
duty payment wu-:-uld be only 5% IGST on the Assessable value.

B. Based on the above information, geeds imported by M/s. Kesar Spices,
Ahmedabad vide Bill of Entry No. 3897006 dated 09/07 /2019 filed at Mundra Port
were examined under Panchnama dated 10/07/2019 and 08/08/2019 in the
presence of independent Pancha withesses, Mr. Bhegani Shahnawa] J,
representative of appointed Customs Broker of M/ s, Kesar Spices, Ahmedabad and
representative of custodian M/ s, Mundra CFS, Mundra. During the course of the
examination wvaricus incriminating evidences were found in form of Paper
Slips/paper Tags stitched/ attached on Bags or found inside the bags containing
Walnuts (In-shell) clearly indicated that the goods are of USA origin, During the
Panchnama proceedings, the officers captured photographs of the goods, bags,
Slips inside and outside the bags and some of those photographs were appended
in the body of the Panchnama. The goods cxamined were detained under
Panchnama proceedings under the reasonable helief that same were liable to
confiscation under the provisions of the Customs Act, 1962 and were handed over

to the Custodian for safe custody, The details of Bill of Entry and goods are as

below:
8. Bill of Description of Contain Supplier’s | Ass. Value of
No | Entry No Goods er No. Invoice No. Goods
& Date '
825  Bags  of 1555719
Walnuts in Shell | WHLUS4 dated
1, 3997006 |Pkd in 25 Kg PP | 52895 14 /0572021 Ra.
dated bags same as pﬁr} 59.61,440/-
| 09/07/20 | invoice )
i 19 825 Bags of| 1356/19
| Walnuts in  Shell | PCIUS20 dated
Pld in 25 Kg PP| 5861 14/05/2021
bags same as per
Involice
6. Simultaneous searches were also conducted at (1) the residence premises

of the proprietor of M/s. Kesar Spices situated at 303, 3™ Floor, Sultan Orchid,
Opp. Swagat Bunglow, New C.G. Road, Chandltheda, Ahmedabad -380005 and (2)
the office premises of M/s. Kesar Spices situated at 116, Madhukant Complex-2,
First Floor, Opposite Hindi High School, Bardolpura, Near Madhupura,
Ahmedabad — 380004.
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6.1 During the verification at the residence premises it was learnt that
address was incomplete and on discreet inguiry it was learnt that Shii Suresh
Bhatt might have shifted his residence from the sald residential society.

6.2 Search was carried out at the office premises of M/s. Kesar Spices
situated at 116, Madhukant Complex-2, First Floor, Qpposite Hindi High School,
Bardolpura, Near Madhupura, Ahmedabad-380004 wunder Panchnama dated
10/07 /2019 and in presence of independent Panch witnesses. The DRI officers
and Panchas initially found the premises of M/s. Kesar Spices locked and on
ingquiry with Shri Dineshkumar Chunilal Joshi {onec of the Panch witness) having
his office adjacent to M/ s, Kesar Spices, Shri Dineshkumar informed the officers
that Shri Suresh Bhalt, owner of M/s, Kesar Spices seldom opens the said
premises. Shri Suresh Bhatt, owner of M/s. Kesar Spices contacted the officers on
mohbile and informed the officer that he will come to office. The office premises was
searched in presence of two independent Pancha witnesses and Shri Suresh Bhatt
after arrival of Shri Suresh Bhatt at office premises. During the systematic search
of the premises, officers did not find any documents related {o tmport. Further,
during panchnama proceedings Shri Suresh Bhatt also informed that the supplier
of Afghanistan Mr. Ashmat (probably owner of supplier firm M/s. Kalimullah
Hidayat Afghan Lid., Kandahar, Afghanistan) during final discussion about the
business had informed him that they (the supplier of Afghanistan) will arrange the
documents showing Country of Origin as Afghanistan, whereas the goods will be
of USA origin. Shri Suresh Bhati also informed before the Panch witnesses that
Mr. Ashmat will firsi import the consignment of Walnuts from USA to Karachi,
Pakistan and change the packing and finally export the same to India with
manipulated documents showing Country of Origin as Afghanistan. Shri Surcsh
Bhaft also informed before the Pancha witnesses that he had also imported one
congignment of Walmuis {In-shell) during May, 2019 vide Biil of Entry No. 3385021
dated 25/05/2019 from the same supplicr. The officers proceeded to withdraw 02
mobile phones used by Shri Suresh Bhatt on reasonable grounds that the said
meobile phones contain imporiant data relevant to DRI inquiry under proper

Panchnama and in sealed manner in presence of Panch withesses.

7. M/s. Kesar Spices, Ahmedabad vide their letier dated 27/07/2019
voluntarily submitted the Demand Draft No. 009482 daited 24/07/2019
amounting to Rs. 87,05,435/ - issued by the Axis Bank Ltd, Branch- Chandlheda,
Ahmedabad for payment of Duty, applicable interest and Penalty in respect of late
filing of Bill of Entry in accepltance of their mistake committed regarding mis-
declaration of Couniry of Origin as Afghanistan, as goods imported were of USA
origin. Further, M/s. Kesar Spices, Ahmedabad vide said letter also requested for
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release of their goods as same were of perishable nature. The said Demand Draft
was deposited in Bank of Baroda for payment of the differential Customs duty
amounting to Rs. 85,60,628/- along with interest of Rs. 59,807 /- and Penalty of
Rs. 85,000/ - (for late filing the BE) vide TR-6 Challan No. KS/DRI/01/2019 dated
26/07/2019 towards their liability of payment of Customs duty, Interesi and
penalty for late filing of Bill of Entry.

SEIZURE AND PROVISIONAL RELESE OF IMPORTED GOODE:

8. On the basis of the evidences in form of Paper Slips/paper Tags
stitched /atiached on Bags or found inside the bags containing Walnuis (In-sheli)
recovered during the cxamination of goods and the admissions of the Proprietor
Shri Suresh Dharmashanlzar Bhatt during the Panchnama procceding on
10/07 /2019, it appeared that the goods were of USA origin, however the importer
had mis-declared the country of Origin as ‘Afghanistan’ to wrongly avail the benefit
under Ncﬁﬁcati?n No. 99/2011-Cuas dated 0971172011, Accordingly, the goods
viz. 41250 Kgs of “WALNUTS IN SHELL® packed in 1650 Bags, totally valued at Rs.
59,07,011/- (Fupees Fifty Nine Lakhs Seven Thousand and Eleven only), which
was detained under Panchnama dated 10/07 /2019 were placed under seizure vide
Seizure Memoe issued from F. No. DRI/AZU /CI/ENQ-83(INT-26/2019) /2019 dated
26/07 /2019, under reasconable belief that the same were liable to confiscation

nnder provisions of Customs Act, 1962,

9, A letter F. Wo. DRIJAZU/CI/ENQ-83{INT-26/2019)/2019 dated
29707 /2019 was issued ﬁy the Pr. Additional Director General, DRI, Ahmedabad
Zonal Unit to the Principal Commissioner of Customs, Adani Port & SEZ, Mundra
conveying no objection for provisicnal release of the goods seized under above said
Seilzure Memo dated 26/07/2019 in terms of Board’s circular No. 35/2017 —
Customs dated 16/08/2017.

10. The Assistant Commissioner of Customs, O/0 the Pr. Commissioner of
Custorns, Mundra Port & SEZ, Mundra vide letter F. No. VIII/48-534 /IMP/Misc/
Gr-1/18-19 dated 06/08/2019 informed M/s. Kesar Spices, Alvmedabad that the
Pr. Commissioner of Customs, Mundra Port & SEZ, Mundra has directed to furnish
the Bond of full value of seized Goods and Bank Guaraniee of Rs. 85 Lalths for
provisional release of goods covered under Bill of Entry No. 3997006 dated
09,/07 /2019, Aggrieved by the said provisional release Order dated 06/08/2019,
M/a. Kesar Spices preferred appeal before the Hon'’ble CESTAT, Ahmedabad vide
Application No. 11999 of 2019 to quash and set aside the Provisional release order.
The Hon'ble CESTAT vide Final Order No. A/11829/2019 dated 27/09/2019 has
reduced the amount of Bank Guarantee from Rs. 85 Lakhs to 2353% value of the
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seized goods. The Hon'hle CESTAT, Ahmedabad allowed the Appeal partly and
modified the Provisional Release Order of the Pr. Commissioner of Customs,
Mundra Port & SEZ, Mundra. The Deputy Commissioner of Customs (Import
Section, Gr.-l), O/C the Pr. Commissioner of Customs, Mundra Port & SEZ,
Mundra vide leiter F. No. VIII/48-1268/GR-1/Kesar Spices/MCH/19-20 dated
13/11/2019 addressed to the Deputy Commissioner of Customs (Dock
Examination), Customs House Mundra informed that as per CESTAT Order No.
Af11829/2019 dated 27/09/2019 M/s. Kesar Spices has submitted PD Bond for
full ameount ie. Rs. 59,07,011/- and Bank Guarantes No. 007BF0119306001
dated 02/11/2019 wvalid.upte 01/11/2021 for Rs. 14,76,753/- (25% of the
differential duty). Further, vide said letter dated 13/11/2019 the Deputy
Commissioner of Customs (Docle Examination), Customs House Mundra was also
requested for provisional release of the seized goods (Walnut Inshell} imported vide
B/E No. 3997006 dated 09/07 /2019,

FURTHER ENQUIRY:

11. Summons dated 24/07/2019, 05/08/2019, 13/08/2019, 19/08/2019
and 29/08/2019 were issued to Shri Suresh Bhati, Proprietor of M/ s. Kesar Spices
directing him to appear on 26/07/2019, 08/08/2019, 19/08/2019, 29/08/2019
and 03/09/2019 respectively in person for the purpose of recording his statement
under Sectionn 108 of the Customs Act, 1962 and to produce required documerts,
However, the Summons issued were not honoured and he did pot appear in
response to the summeons issued fo him. In response to above said Summons
issued to Shri Suresh Bhatt, Proprietor of W/s. Kesar Spices wvide letters
26/07/2019, 07/08/2019, 19/08/2019 and 03/09/2019 requested for

postponement of date of appearance citing different reasons cvery timc.

ENQUIRY WITH SHIPPING LINE AGENT AND CHA:

12. Statement of Shri Aakash Nair, Senior Executive of M/s. Winwin Maritime
Limited, “Shyam Paragon’, 1% Floor, DBZ-South/6lA, Near Rotary Bhawan,
Gandhidham {Kutch], Gujarat-370201 was recorded on 21/10/2019 under Section
108 of the Customs Act, 1962, wherein, he inter-alia, stated that:

12.1 Their company M/s. Winwin Maritisme Limited was a Non-Vessel Owning
Common Carrier [WOCCT engaged in providing Containers to the Importers and
Exporters and coordinate with Shipping Lines and Customs Anthority to file Import
General Manifest (IGM) and Export General Manifest (EGM) at gateway ports and
Freight Forwarding. Being a Senior Executive of M/s, Winwin Maritime Limited he
was looking after import documentation like filing Import General Manilest (IGM),
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issnance of local charges invoices, delivery order, and coordination with overseas
Shipping Line Agents; that from their office at Gandhidham handled the Non Vessel
Owning Common Carrier [NVOCC) activities at the ports of Kandla and Mundra;

12.2 On being asked regarding business with M/s. Kesar Spices Ahmedabad, he
stated that they were Authorized agent for Shipping Line M/s. Allied Container Line
and they undertook the Clearances of their containers at the Mundra/Kandia Port.
They had been entruisted with the clearances of their containers at the Mundra Port,
as their Agent. On being asked he stated that they received (through email} Bills of
Lading issued at the load Port from M/s. Allied Container Line to file IGM including
the BL Nos. ACL/KHI/MUN-1447/19 dated 23/05/2019 and ACL/EKHI/MUN-
1765/ 19 dated 27/06/2019 and on the basis of the said BL (3] they had filed the
IGM on respective dates at Adani Port, Mundra before the jurisdictional Customs
Authority. The said BL Nos. ACL/KHI/MUN-1447/19 dated 23/05/2019 and
ACL/KHI/MUN-1765/19 dated 27 /06 /2019 were issued in the Shipper name M/s.
Kalimuliab Hidavat Afshan Ltd., Kandahar, Afghanistan and wherein the consignee
was menlioned as M/s. Kesar Spices sitnated at 116, First Floor, Madhukant
Complex— 2, Near Hindi School, Bardolpura, Madhupura, Ahmedabad-330004.

12.3 On being asked he produced the documents like Bills of Lading, Copies of
Invoices of M/s. Kalimullah Hidayat Afghan Ltd., Kandahar, Afghanistan, copies of
Country-of-Origin certificate, Phythosanitary Certificates (issued by Afghanistan
Authority), etc. produced before M/s. Allied Container Line at Karachi port at the
time of loading of Cargo at Karachi.

i2.4 He was shown the Bills of Lading BL Nné. ACL/KHI/MUN-1447 /19 dated
23/05/2019 and ACL/KHI/MUN-1765/19 dated 27/06/2019 placed in the
documents produced by him and he was also shown the Phythosanitary Certificates
No. 160042 dated 1470572019, 1600423 dated 14/05/2019, 202493 dated
09/05/2019, 202494 dated 09/05/2019 and 202981 dated 13/05/201% issued by
the Plant protection and Quarantine Department, Ministry of Agriculture, Irrigation
and Livestock, Islamic Republic of Afghanistan. He had perused the same and he
found that the port of Loading in the Biils of Lading was mentioned as Karachi,
accordingly it appeared that the Containers were loaded from Karachi Port. Further,
of pernsal of Phythosanitary Certificates he found that the fumigation was done at
Kandahar, Afghanisiarn, hn.wever Container numbers were not mentioned in the said

Phythosanitary Certificates.

12.5 On heing asked he stated that after receiving the letter from DRI with a
direction to submit. the documents they had contacted the persons of M/s. Allied

Container Lines at Karachi and asked to forward the documents submitted by the
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shipper at Load Port at Karachi/Kandahar, in reference {o that M/ s. Allied Container
Lines, Karachi forwarded the documents submifted by the shipper’s agent at
Karachi port. M/=s. Allied Container Lines, Karachi had also informed that M/a.
Allied Container Lines, Karachi had provided the containers mentioned in the Bills
of Lading at Karachi only and the cargo was stuffed from the Badamuddin Yard,
Karachi and loaded from Karachi Port. He further stated that M/s. Allied Containcr
Lines, Karachi had also informed that the goods were in transit from Karachi,
Paldstann and initially loaded from Afghanistan; however, M/s. Allied Container
Lines, Karachi had not provided any relevant supporting documents substantiating
the fact. On being asked to provide the copy of a Bill of Lading/ Alrway bill or
corresponding transport document issued from the Afghanistan for transportation
of goods from Aighanistan to Karachi, Pakistan he stated that they had requesied
M/s. Allicd Confainer Lines, Karachi to provide the said documents, however M/ s.
Allied Container Lines, Karachi had not provided the said documents.

12.6 On being asked he stated that they will contact M/ s. Allled Container Lines,
Karachi and will pursue to get other relevani records at the earliest and will submit

the same a3 and when they receive.

13. A statement of Shri Hemant Narayanii Palan, Partaer of M/s. Ajay Clearing
Enterprise, 36, Anam MNiwas, M. G. Road, Mulund (W), Mumbai — 400080 was
recorded on 20/01/2020 under Section 108 of the Cusioms Act, 1962, wherein,
he inter-alia, stated that: -

i3.1 He was partner of M/s. Ajay Clearing Enterprise, Mumbai. The other
pariner of M /s, Ajay Clearing Enterprize, Mumbhal was his wife 3mi. Mcena Hemant
Palan; that he was looking after overall work of his firm and documents for import
& export clearance were prepared by various persons working in his firm under his
supcrvision. M/s. Ajay Clearing Enterprise, Mumbai was engaged in providing
services of Custom House Agent (Sea/Air); that they from their office at Gandhidham
handle the CHA activities at the ports of Mundra; that he entrusied the work of
business promotion to two cargo handling agents namely M/s. Kandla Logistics,
Gandhidham and M/s. Safesea Logistics Pvl. Lid, Abmedabad; that they negotiate
with the prospective clients and after finalization of the rates for clearing call for the
documents for filing the Bill of Eniry/Shipping Bill. The documents so received were
handed over to respective office for preparation of Check-list and after approval of
the Check-list by the client/importer they proceeded with the filing of Bill of
Entry/Shipping Bill online through ICEGATE. On being asked as to how the
checklisi, was forwarded to client/importer, he stated that the Check-list was
forwarded through email and the confirmation of the same was also received through

email or on mobile phone. He glso clarified that in Mundra Port clients were dealt
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by M/s. Kandla Lagistics, Gandhidham (a Carge handling agent) for their fican M/s.

Ajay Clearing Enterprise, Mumbai.

13.2 On being asked regarding business with M/s. Kesar Spices, Ahmedabad he
stated that they undertook the clearance of cargo of M/s. Kesar Spices, Ahmedabad
through M/s. Kandla Logistics, Gandhidbam, as their Customs House Agents. They
had been entrusted with the clearances of their cargo at the Mundra Port. On being
asked he stated that they had cleared two consignments of M/s. Kesar Spices,
Ahmedabad. They received information through telephone/ email from their client
M/s. Kandla Logistics, Gandhidham fo handle the clegrance of the cargo ie.
Walmuts In-shell of M/s. Kesar Spices, Ahmedabad at Mundra Port, M/s, Kandla
Logistics, Gandhidbarm had forwarded IGM inward No., Cormnmercial Invoice, Packing
List, Bill of Lading, Certificate of Origin, Phyio 3Banitary Certificate, Transit
Certificate, Indemnity Bond, KYC form of M/ s. Kesar Spices, Ahmedabad for clearing
of goods being imported by M/s. Kesar Spices, Ahmedabad. On the basis of the
doecuments received, they had preparcd check list and forwarded the same o their
client M/s. Kandla Logistics, Gandhidham for further confirmation/ approval from
the importer. After receiving confirmation from M/ s. Kandla Logistics, Gandhidham
they had filed Bill of Entry through ICEGATE portal. On being asked, he stated that
they had no direct contact with the clients of M /s Kandla Logistics, Gandhidham
Therefore they bad not raised any invoice to M/s. Kesar Spices, Ahmedabad.

13.3 On being asked about the Bill of Entry No. 3997006 dated 09/07 /2019
filed at Mundra, he stated that the copies of Cammercial Invoice, Bill of Lading,
Ceriificate of Origin, Phyto Sanitary Certificaie were received in their office on
28/06/2019 by Email through M/z. Kandla Logistics, Gandhidham. M/s. Kesar
Spices, Ahmedabad had first forwarded the documents to M/s. Kandla Logistics,
Gandhidhatr and same were forwarded to them [M/s. Ajay Clearing Enterprise) lor
[ling checklist before the Cusioms. After generating checklist (Flat {ile?) in soliware
M/s. Kandla Logistics, Gandhidham forwarded them said ‘Flat file’ to generafe
checklist. They reverted the sald generated check-list to M/s. Kandla Logistics,
Gandhidham for getting approval from M/s. Kesar Spices, Ahmedabad. M/s.
Kandla Logistics, Gandhidham after getting duc approval from M/s. Kesar Spices,
Ahmedabad had forwarded the checklist to them for final submission before the
Customs. They had also received the criginal decuments by hand at Mundra in
duplicate from M/s. Kesar Spices through M/s. Kandla Logistics. They submitted
one sct of documents to Customs authorities at the time of assessment for their
record and returned second set of documents to M/s. Kandla Logistics after all

formalities being completed.
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13.4 He was shown the panchnama dated 10/07/2019 drawn at the M/s.
Murndra CFS, Mundra wherein goods imporied under Bill of Entry No. 3897004
dated 09/07/2019 were cxamined in the presence of independent Pancha
withesses, Mr. Bhegani Shahnawaj J, H-Card Holder, representative of appeinted
Custoims Broker of M/s. Kesar Spices, Ahmedabad and represeniative of custodian
M/s. Mundra CFS5, Mundra,. During the course of the examination vaﬁ;}us
inctiminating evidences were found in form of Paper Slips/paper Tags stitched/
attached on Bags or found inside the bags containing Walnuts (In-shell) clearly
showing the goods were of USA origin. :ﬁfter going through the same carefully he put
his dated signature on last page of it in token of having agreed with the same. He
stated that they were unaware abowut the actual country of origin of the goods and
on the basis of the copies of the documents/original documents received by them
from M/s. Kesar Spices, Ahmedabad through M/s. Kandla Logistics, Gandhidharm,
they filed the Bill of Entry. Further, he stated that M/s, Kesar Spices, Ahmedabad
was a regular client of M/s, Kandla Logistics, Gandhidham since last 04-05 years
and M/s. Kandla Logistics, Gandhidham were handling their cargo like container
de-stuffing, Customs Examination, Fhyio clearance, FS3AT sampling and delivery of
cargo at port. M/s. Kandla Logistics, Gandhidham had entrusted the work of
Customs clearance of M/s. Kesar Spices, Ahmedabad te them and after due
verification of KYC they acé:epted the customs clearance work of M/s. Kesar Spices,

Ahmedahad at Mundra port.

13.5 On being asked he stated that in addition to consignment of ‘Walnuts In-
shell’ imported Bill of Entry No. 3997006 dated 09/07 /2019, they had also handled
one other consignment of impoerted Walnuts In-Shell of M/s. Kesar Spices in past in
the month of May, 2019, The similar sets of documents were provided by M/s.
Kandia Logistics, Gandhidham to clear the said consignment of cargo in the month
of May, 2019. On the basis of the said documents, they had filed the Bill of Entry
for assessment and clearance of cargo. That their employee Mr, Shahnawaz had
coordinated with M/s. Kandia Logistics and prepared Flat File’ to generate Checlz-
list; that they [orwarded the Checklist to M/s. Kandla Logistics [or Enal approval.
After due approval from M/s, Kandla Logistics they filed the final Bill of Entry
through ICEGATE portal. Mr. Shahnawaz also collected original decuments from
M/s. Kandla Logistics and submitted the original documents along with Checklist
to Customs Authority for assessment and clearance of Cargo. Further, on being
specifically asked he stated that they had received Bill of Lading, Commercial Invoice
and SAFTA certiicate (COQ) through email dated 24 /035/2019 to file checklist; that
their employee Mr. Shahnawaz had prepared the checklist/’flat file’ in software
namely (Royal Impex) and got approval from M/s. Kandla Logistics and thereafter
he had filed Bill of Entry.
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13.6 On being asked about the deocuments asked im summons dated
07/01/2020, he sulunitted 1 file containing page no. 1 to 62 containing documents

like E-mail conversation, import documents and Bank Statements.

14, A statement of Shri Mcohmad Tariq Chaudhary, Partner of #/s. Kandla
Logistics, Office No 3, Plot No 130, Sector 8, Gandhidham 370201 was recorded on
21701 /2020 under Section 108 of the Customs Act, 1962, wherein, he inter-alia,
stated that:-

i4.1 He was partmer in M/s. Kandla Logistics, Gandhidham; that the other
partner of M/s. Kandla Logistics, Gandhidham was his wife Smi. Tayyaba
Chandhary; that he was looking afler overall work of his Brm viz. handling of
import/export cargo, freight forwarding for export. On being asked about the
business activity of his firm M/s. Kandla Logisiics, he stated that their Hrm was
engaged In providing services of forwarding/Ireight forwarding and handling of
import % export cargo at Mundra port. that be looked after the Tusiness promotion
and client handling & negotiate with the prospective clienis and after finalization of
the rates for handling of the cargo they call for the documents viz. 1) for Import: Bill
of Lading, Commercial Invoice, Packing List, Certificate of Origin, Phyto Sanitary
Certificate & Fumigation Certificate etc. 2) for Expori: Commercial Invoice G
Packing List. He atated that they also called {or KYC documents & authority letter
in favor of CHA license holder & bandiing agent from the new client
(importer/exporter); that at inittal stage they called the documents via
Email /fWhatsApp and on receipt of the said documents they coordinated with the
CHA firm. On thei::' request and afier verification of documents the employee of CHA
firm prepared the checklist and after getting approved from them/ their clients, CHA
firm filed Bill of Eniry/Shipping Bill for assessment and clearance of cargo. They
also received original decuments in duplicate through courier from their clients; that
they forwarded/handed over the documents to CHA firm. The CHA fitm submitted
ane set of documents to Cusitoms authorities at the time of assessment for their
record and retirm sccond set of documents to them ftheir client after all formalifies
being completed. On being asked as to how the documents were forwarded to CHA,
he stated that they lorwarded the scanned copies of documents received from the
clients to their CHA through Email and they coordinated with local employee of CHA
to prepare the checklist. Further, they received confirmation of filing of Bill of Entry
from CHA through email. They also received original documents for import/export
of Ig,nods through Courier or by hand from their clients, which they further submitted
to their CHA {0 produce before the Customs Authority at the time of assessment.
On being asked he stated that their firm had major chients namely M/s. ASP Sena
Traders, Bhachau, M/s. Kesar Spices, Ahmedabd, M/s Laxmi Traders, Ungha, M/s.
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Shreeji Trading, Dahod, M/=s. Shreeji Enterprise, Rajkot etc. and they used the
services of CHA namely M/ s. Ajay Clearing having CHA Code AAAFAZEO2ACHO0O4.

14,2 On being asked regarding M/s. Kesar Spices, Ahmedabad he stated that
M/ s, Kesar Spices, Ahmedabad was their regular client for last 4-5 years; that they
used to handle groundmits for export of M/s. Kesar Spices, Ahmedabad in 2015 &
also handled imported watermelon seeds in 2017. On being asked, he stated that in
the month of April, 2019 Shri Suresh Bhatt, Proprietor of M/s. Kesar Spices,
Ahmedabad had contacted them for handling and clearing of imported Walnut In-
shell for which they had contacted M/s. Ajay Clearing Enterprise, Mumbai to worlc
as a Customs House Agent and te file Bill of Entry. They had been entrusted with
the ciearances of their cargo at the Mundra Port. On boing asked he stated that they
had cleared two consignments of Walnut In-shell for M/s. Kesar Spices,
Ahmedabad, one in the rmonth of May, 2019 & the gther in the monih of July, 2019
imported vide Bill of Eniry WNo. 3385021 dated 25/05/2019 & 32897006 dated
09707 /2019 respectively. On being asked, he staied that they had received
necessary documents for import initially via WhatsApp and Email from M/s. Kesar
Spices Ahmedabad and subsequently the original documenis through courier.

14.3 On specifically asked, he stated that for Bill of Entry No. 3383021 dafed
25/05/2019, Bill of Lading & other documents were received on WhatsApp on
21/05/2019. After perusing the documents received from M/s. Kesar Spices,
Ahmedabad they had requested them to make necessary changes In Bill of Lading,
Inveoice, Country of Origin (SAFTA), Transit Certificate by Email on 21 /05/2019 as
they noticed some mis-match in each document. They had also reguested them to
provide Packing List, Fumigation, and Phyto Certfificate by Email. He further
submitted that final documents were received on 23/053/2019 through Email and
they forwarded the same fo employee of their CHA firm and on their request
employee of CHA firm M/ s, Ajay Clearing Enterprise prepared ihe check list for filing
Bill of Entry. He submitted Email communication between M/s. Kandla Logistics,
Gandbidham and M/s. Kesar Spices, Ahmedabad under their letter dated
20/01/2020.

14.4 {On being asked about the documents asked in summons dafed
07/01 /2020, he submitted 2 files containing page no. 1 to 104 & 1 io 48, On being
asked he stated that File no. 1 contained Email conversation with Kesar Spices,
Ahmedabad and documents submitted for filing Bill of Enfry Neo. 3385021 dated
25/05/2019 and File no. 2 contained KYC of M/s. Kesar Spices, Ahmedabad, Ledger
& Banlk Statcinent, Email Correspondence with M/s. Kesar Spices, Ahmedabad and
documents submitted for filing Bill of Eniry No. 3997006 dated 05/07 /2019,
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14.5 He was shown email communication on Page no. 83 to 86 of file no. 1
submitted by him, on being asked he stated that the email was forwarded from
kesarspicefmemail. com to th at email ID tyo@lkcandlalogistics. com and Shri Ravi on
23/05/2019, 19:15 HR. On specifically asked, he stated that the Email was a
forwarded email from asmatandbrothersigmail.com and had a pdf file attached.
The said pdf file was of phytosanitary certificates no. 160031 dated 12/05/2019,
202493 dated 07/05/2019 & 202494 dated 07/05/2019 issued by the Islamic
Republic of Afghanistan, Ministry of Agriculture, Irrigation and Livestock, Plant

Protection and Quarantine Department. On perusal & in token of having seen the
email communication and above Phyfo sanitary certificates, he put his dated

signature on the page no, 83 to 56.

14.¢ He was shown email communication dated 23/05/2019, 21:46 and on
perusal and having seen the same, he put his dated signature on the page no. 82 of
the file no. 1 submitted by him. On being specifically asked, he stated that the email

was forwarded from Mys Kesar Spices (kesarspiceflgmail.com) o him on email

(tyc@kandlalogisties cory} and contained a ‘rar file containing BL for 3 containers,

invoices for 3 containers, phyto Certificates for 3 containers, SAFTA certificate for 3
containers, Transit certificate for 3 containers which were enclosed on page no, 69
to B1. On being asked, he stated that these were the final documents on basis of
which checlk list was io be prepared and Bill of Entry was to be filed. He was shown
page nio. 79 to 77 and on perusal of the same he put his dated signature on page
ne. 79 to 77. On being asked, he stated that these are Phyto Sanitary Certificates
no. 160031 dated 12/05/2019, 202493 dated 09/05/2018 & 202494 dated
09/05/2019 as mentioned in above para and as received by email dated
23/05/2019, 19:15 HR [rom M/s. Kesar Spices, Atnmedabad,

14,7 He was then shown page no. & to 7 of file no. 1 submitted by him, and en
perusal and in foken of having seen the same, he put his daied signature on the
said pages. On being specifically asked, he stated that these were the Plrio Sanitary
Certificates No. 202981 dated 13/05/2019, 202494 dated 09/05/2019 & 202403
dated 09/05/2019 issued by the Islamic Republic of Afshanistan, Minisiry of
Agriculture, Irrigation and Livesiock, Plant Protection and Quarantine Department
used for filing Bill of Eniry No, 33835021 dated 25.05.2019. On being specifically
asked how Phytec Sanitary Certificate No. 160031 dated 13/05/2019 received
hy email on 23/05/2019, 12:15 HR & 23/05/2019, 21:46 had becn replaced
with Phyto Sanitasy Certificates No. 202581 dated 13/05/2012 at the fime of
filing Bill of Entry No. 32385021 dated 25/05/2012, in this regard he stated that
he was unable to recall how the Phyto Sanitary Certificate had been changed;
however he siated that these were the documents finally forwarded by the importer
M /5. Kesar Spices, Ahmedabad through courier for filing Bill of Eniry for import of
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Walnut In-Shell from Afghanistan. On being asked he stated that they had not cross
checked the earlier forwarded documents with the original documents received
through courier. He further stated that they had submitted the original documents
before the Customns Authorily at the time of assessment and before the Phyto
department, Mundra for clearance of goods through CHA M/s. Ajay Clearing.

ENQUIRY WITH BUYERS OF WALKNUT INSHELL FROM M/S. KESAR SPICES:

15. A statement of Shri Ravi Patel, Proprietorship of M/s, Uma Trading Co., 6,
Ground Floor, Madhupura Commercial Centre, Near Fountain Circle, Madhupur
Chowlz, Ahmedabad-380004 was recorded on 04/09/2019 under Section 103 of
the Customs Act, 1962, wherein, he inter-alia, stated that:-

15.1 He was proprietor of M/s. Uma Trading Co., &, Ground Floor, Madlnipura
Commerdcial Cenire, Near Fountain Circle, Madhupur Chowk, Abmedabad-380004
and he was locking after overall work of his firm viz. purchase, sale, taxation and
all compliance to different Govt. departments. His firm M/s. Uma Trading Ceo.,
Ahmedabad did not import/export goods hence did not have IEC Code. On being
asked about the business activity of his firm M/s. Uma Trading Co., Ahmedabad,
he stated that M/s. Uma Trading Co., Ahmedabad was a proprietorship firm and
registered with G8T department having Registrafion No. 24DDNPPS377F1ZT for
trading of goods like Cashew Nuts, Cumin Seeds {Jeera], Black Pepper & Walnuts
In-Bhell etc. {alling under different H8N Codes. On being asked he stated that M/s.
Uma Trading Co., Ahmedabad, was having its registered premise at 6, Ground Floor,
Madhupura Commercial Cenire, Near Fountain Circle, Madbupur Chowlk,
Ahmedabad-380004. On being asked he stated that they procured their goods from
dormestic market and sold the same to the retail suppliers sifuated in Ahmedabad.
On being asked, he stated that somme of the retailers o whom they had sold their
goods were M/s. Hyper Tail, Ahmedabad, M/s. Shrnath Ji Traders, Ahmedabad,
I/ s, Shri rang Traders, Ahmedabad, M /s, Hare Krishna Grain Center, Ahmedabad,
etc, On being asked, he stated that they stored most of their procured goods at their
office premise at 6, Ground Floor, Madhupura Commercial Centre, Near Fountain
Circle, Madhupur Chowlk, Ahmedabad-330004 and sometimes they delivered the
goods directly to their buyers after purchase from their seller’s end. Further he
stated that sometimes they put their perishable goods in cold storage facility

whenever needed.

15.2 On being specifically asked about the different grades and thelr rates of
Walnuts In-shell available in Ahmedsabad and their frading activity in Inshell
Walnuis, he stated that Inshell Walmits were graded on the basis of their origin and
as per his knowledge the said Inshell Walnuts were graded as on their Origin and
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same were graded as Kashmiri Inshell Walnut, Afghanisian Inshell Walnuts,
California Imshell Walnuts and Chile Inshell Walnuts. On being asked about the
rates of the four types of Inshell Walnuts, he stated that the rates of Inshell Walnuts
depended on the hardness of Shell, Taste of Walnuts, remaining Shelf Life, quantum
of sale/purchase and on seasons. They deait in all grades of Inshell Walnuts as per

market’s requirement.

15.3 Omn being asked about the documents asked in the Summons dated
29.03.2019, he submmiited the copies of inveoices issued by M/s. Kesar Spices,
Ahmedabad having Bill No. KSC12 dated 19-06-2019, KSC13 dated 19-06-2019,
KBC14 dated 24-06-2019 & KS3CI15 dated 26-06-2019 and Bank statement of
Account No. 434002501002224 maintained ai the Kukarwada Nagrik Sahalcari
Bank Uimited, Shahibaug, Ahmedabad for the period from 01/04/2019 fo
30/08/2019 vide letter dated 04/09/2021 .

15.4 On being asked about the business relation with M/s. Kesar Spices,
Ahmedabad he stated that in the month of June, 2019 they came in contact with
Shri Sureshkumar Bhatt of M/s. Kesar Spices, Aiimedabad through common
traders in the market and after imitizal discmssion zbout the business he
infermed that Shri Sureshkumar Bhatt had some guantity of old ‘Californin
Inshell Walputs' and cffered to seil the goods at lower rate. Shri Sureshbhai
Bhatt also provided the samples of said ‘California Inshell Walnuts’ as sample
to verify the guality. After verifying the taste of Wainuts and hardness of the shell
of the said samples of ‘California Inshell Walnuts’, they approved the goods io
purchase. On being asked that why did they agree to purchase the old lot of
‘California Inshell Walmats’ as samme may be rotien /foul in short time, in this regard
he accepted that the said ‘California Inshell Walnuts' was old but taste of the
walmuts had not changed much and Shri Sureshkuomar offered the goods o sale at
reasonable rates i.e. @ Rs. 170/~ per Kg, therefore they agreed to purchase the
same. He further stated that they had purchased around 10000 kg of Walnuis from
Shri Sureshkumar Bhatl on the Invoices issued by M/s. Kesar Spices, Ahmedabad
in the month of June, 2019 and they had made payments through RTGS through
their bank.

15.5 Further, he stated that after purchase of the said old lot of ‘California
Inshell Walnuts' from Shri Sureshkumar Bhait, he (Shri Soreshkumar Bhatt)
further enguired with them about any further requirement of Inshell Walnuts and
informed that one of his (Shri Sureshkumar Bhatt’s) known traders had some
quantity of same old Iot of ‘California Inshell Walnuts’ for sale. Bhri Sureshiumar
Bhait informed that the said trader will gell the said *California Inshell Walnuts’ at
some higher rate @ Rs. 175/- Per Kg or above and applicable GST. Since they {Shri
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Ravi Patel) had potential purchaser for the said goods in market with reasonable
profit, therefore they agreed io purchase the same. Shri Sureshknmar Bhatt
further informed that about 5 MT of ‘California Inshell Walnufs’ {oid lot} had
been available with M/s. V H Traders, Degsa, Gujarat and provided the contact
number of Shri Vishalhhai and informed them that Shrl Vishalbhai was the
owner of M/s. V H Traders, Deesa, Guiarat. M/=s. Uma Trading Co., Ahmedabad
interacied with Shri Vishalbhai to finalize the deal and purchased about SMT aof
‘California Inshell Walnuts® {old lot] in the month of June, 2019 and July, 2019 at
some higher rate than the earlier rate of Rs. 170/- per Kg. On being asked about
the purchase invoices of M/s. V H Traders, Deesa, Gujarat he stated that at the time
he didn’t have the said invoices with him, but be wonld produce the same within
two days; that they had made the payments through RTGS to M/s. V H Traders,

Deesg, Gujarat against the said purchases.

15.6 On being asked he again confirmed that Shri Sureshkumar Bhait sold him
{5hri Ravi Patel) old lot of ‘California Inshell Walnuts® in the month of June, 2019
on the invoices of bM/s. Kesar Spices, Ahmedabad. Further, he stated that they also
purchased certain quantity of ‘California Inshell Walnuts® from the same old lot of
‘California Inshell Walnuts’ from M/s. V H Traders, Deesa, Gujarat on the reference
of Shri Bureshkumar Bhatt. On being asked he stated that they knew thai the
walnits produced in California, USA were known as ‘California Inshell Walnuts’,

16. A statement of Shri Vishal Harishbhai Joshi, Proprietor of M/s, V H
Traders, 10, Pavan Complex, B/H UCD Bank, Pavan Comner, Deesa, Banaskantha,
Gujarat - 385535 was recorded on 06/01,/2020 under Sectionn 108 of the Customs
Act, 1262, wherein, he Inter-alia, staled that: -

i6.1 He was proprietor of M/s. V H Traders, Deesa and he was locking after
overall work of his firm viz. purchase, sale, faxation and all compliance o different
Govt. departments. His fitm M/s. V H Traders, Dessa did not import/export goods
hence did not have IEC Code. On being asked about the business activity of his firmn
M/s. V H Traders, Deessa, he sfated that M/s. V H Traders, Deesa was &
proprietorship firm and registered with GST department having Registration No.
24BLFPJ6538P1ZL for trading of goods like Watermelon Seeds, Cumin Seeds
{Jeera), Pomegranates, Payllinm husk {Isabgol) & Walnuts In-shell etc. falling under
different HSN Codes. On being asked he stated that M/s. V H Traders, Deesa, was
having its registered premise at 10, Pavan Complex, B/H UCO Bank, Pavan Corner,
Deesa, Banaskantha, Gujarat-385535. On being asked he stated that, as per
retail/wholesale customer’s requirements, they procured their goods from domestic
market and sold the same to the retail/wholesale customer meostly situaied in
Gujarat i.e. Decsa, Ahmedabad, Surat Vadodara ete. On being asked, he stated that
before opening his firm M/s. V H Traders, Deesa in January, 2019 he used to work
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as a middleman on commission/brokerage basis for the above said trading goods
ie. Watermelon Seeds, Cumin Seeds (Jeerg), Pomegranates (Dadam), Psyllium husk
{(Isabgol} & Walnuts shelled/In-shell. On being asked, he stated that some of the
wholesalers fretailers to whom they had sold their goods were M/s. Uma Trading
Co., Ahmedabad, M/s, Jeerawala Traders, Surat, M/s. Rajesh Traders, Vadodara,
M/s. Golden Valley Overseas, New Delhi, M/s. Hare Krishna Traders, Ahmedabad
& M/ s, Kailash Kirana Store, Ahmedabad etc. On being asked, he stated that they
stored most of their procured goods at their office premise at 10, Pavan Complex,
B/H UCO Bank, Pavan Corner, Deesa, Bamnaskantha, Gujarat - 385335 and
sometime they delivered the goods directly to their buyers after purchase from their
sclier's end. Further he stated that sometime they put their perishable goods in cold
storage facility whenever ngeded. On being asked he staied that he had the facilities
of Cold storage namely M/s. P M Fruit Storage, Vill-Aakhol, Tal.- Deesa, Dist.-
Banaskantha (concerned person Shri Dashrath Mali). On being asked be stated that
they made payments against their purchase fo their suppliers through
Chegues/NEFT/RTGS only. Further, he stafed that they sell the goods through
Cheques/ NEFT/RTGS as well as on Cash basis also, He further stated that they
dealt in retail sale also therefore they sold their goods on cash basis on requirement
of their buyers.

16.2 On being asked about the business relation with M/s. Kesar Spices,
Ahmedabad he stated that Shri Suresh Bhait was his Brother-in-Law and he was
proprietor of M/s. Kesar Spices, Ahmedabad. He further stated that Shri Suresh
Bhatt was also operating one other firm fcompany namely M/s. Earthmix Agro Pvi.
Ltd., Unjha for trading and manunfacturing/processing of Watermelon Sceds. He
regilarly traded with M/ s. Kesar Spices, Ahmedabad and M/s. Earthmix Agro Pvt.
Lid., Unjha since inception of bis firm. He purchasecd/scld the goeds mainly
walermelon Seeds, Watermelon kernel (Magaj), Inshell Walnuts, Cummins Seeds,
Payllivim husk ([sabgol) eic. from these two firms.

16.3 On being specifically asked about the diffcrent grades and their rates of
Walnuts In-shell available in Gujarat and their trading activity in Inshell Walnusts,
he stated that as per the prevailing market practice Inshell Walmits were graded on
the basis of their corigin and as per his knowledge the said Inshell Walnuts were
graded as Kashmirl Inshell Walnut (Kashmiri Origin), Afghanistan Inshell Walnuts
[Afghani Origin), California Inshell Walnuts (USA origin) and Chile Inshell Walnuts
(USA/Chile Origin]. On being asked about the rates of the four type of Inshell
Walnis and what were the criteria to distinguish. the four type of Walnuts Inshell
i.e, Kashmirli Inshell Walnui, Afshanistan Inshell Walnuts, California Inshell
Walnuts and Chile Inshell Walnuts, he stated that he was unable to explain the fact
as they had mostly dealt in Indian (Kashmir] Inshell Walnuts as per market’s
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requirement, Further, he stated that be bad purchased the Walnut Inshell from
M/fs. Kesar Splces and M/s. Mahalaxmi Agro Indusitries, Unjha on the
suggestion of S8hri Suresh Kumar Bhatt. Shri Suresh Kumar Bhatt had informed
him that he {3hri Suresh Bhatt) had imported the Walmat Inshell from Afghanistan
in the name of his firm M/s. Kesar Spices, Ahmedabad, Further, Shri Suresh Bhatt
had offered him fo purchase the Afghani Walnut Inshell at reasonable rates therefore
he purchased the said Walnuts Inshell. Further, Shri Suresh Bhatt alse informed
him that he (Shri Suresh Bhatt] had sold the Afghani Walnuts Inshell to M/s.
kahalaxmi Agro Indusiries, Unjha and M/s. Mahalaxmi Agro Industries, Unjha was
unable to sell the same in market, thercfore on his suggestion he had purchased the
said Walnuts Inshell from M/s. Mahalaxmi Agro Industries, Unjha.

16.4 On being specifically asked, he stated that they had made paymeni: to M/ s.
Mahalaxmi Agro Industries, Unjha through RTGS against their purchase of Walnuis
Inshell, however they hadn't made payment to M/s. Kesar Spices, Ahmedabad for
the Inshell Walnuts purchased from them. On being further asked, he stated that
they had purchased Inshell Walnuts from M/s. Mahalaxmi Agro Industries, Unjha
on suggestion of Shri Suresh Bhatt, Proprietor M/s. Kesar Spices, Ahmedabad. He
once again stated that Shr Suresh Bhatt informed him that the Inshell Walnut in
possession of M/s. Mahalaxmi Agro Indusiries was the same Inshell Walnuts which
wasg earlier sold to their firtn by M/s. Kesar Spices, Ahmedabad.

16.5 On being asked specifically be stated that they had sold Inshell Wabnits
purchased from M/s. Kesa{.' Spices, Ahmedabad & M/s. Mahalaxmi Agro Indusiries,
Unjha, to M/s. Uma Trading Co., Ahmedabad, M/s. Kailash Kirana Store,
Ahmedabad, M/s. Hare Krishna Traders, Ahmedabad etc. Further he stated that as
of now he did not remember all the buyers to whom they had sold Inshell Walnuts
purchased from M/s. Kesar Spices, Abmedabad & M/s. Mahalaxmi Agro Industries,
Unjha hence he requested fo give two days® time and he would submit all the sales
involces to whom they had sold Inshell Walnuts. On being asked about GST returms,
he stated that his firm had filed all GST returns i.e. GSTR 1 & GSTR 3B {ill daie and

the copies of same would also be provided within two days’ iime.

16.6 On Dbeing asked about the documents asked in the Summons dated
27.12.2019, he submitted the copies of Invoices issued by M/s. Kesar Spices,
Ahmedabad having Bill No. KS5C11 dated 16-06-2019 and Bank statement of
Account No. 049705500161 maintained af the ICICI Bank, Deesa for the period from
15/06/2019 to 31!12{2&19 bearing page no, 01 to 64.

16.7 Further, he stated that they had purchased almost 16,425 Kg of Walnuts
from Shri Sureshkumar under Invoice No. KSC11 dated 16/06 /2019 issued by M/s.
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Kesar Spices, Ahmedabad and they had not made any payments to them. Further,
he stated that he had purchased Inshell Walnuts from M/s. Mahalaxmi Agro
Indusiries, Unjha on suggestion of Shri Suresh Bhatt; that he had sold the said
Walnut Inshell to M/s. Uma Trading Co., Ahmedabard, M/s. Kailash Kirana Store,
Ahmedabad and M/s, Hare Krishna Traders, Ahmedabad.

VOLUNTARY STATEMENT OF SHRI SURESH BHATT, PROFRIETOR OF M/S.
HESAR SPICES, AHMEDABAD

17. A statement of Shri Suresh Bhatt, Proprictor of M/s. Kesar Spices, 116,
First Floor, Madhukant Complex-2, Near Hindi Schoel, Bardolpura, Madhupura,
Abmedabad-380004 was recorded on 02/08/2023 under Section 108 of the
Customs Act, 19632, wherein, he inter-alia, statcd that: -

17.1 Before recording his statement, he had been given to understand that his
statement was being recorded in connection with inquiry being conducted in the
import of Walnut in-ghell vide Bill of Entry No. 3997006 dated 09/07 /2019 by M/s.
Kesar Spices, Ahmedabad; that his educational qualification was Metric Pass, He
can read and write Hindi and Gujarafi languages and also can slightly understand
English; that he was the sole Proprietor of M/s. Kesar Spices, Ahmedabad and being
the Proprietor of M/s. Kesar Spices, Ahimedabad he was locking after all the work
related o purchases, imports, sales, accounting, taxation and documentation. with
all the departments including Customs, GS8T and other Central and state
authorities. He was alsp Director in one other company namely M /s, Earthmix Agro
Private Limited, Tundav Kani Road, Opposite Hanuman Temple, Unjha— 384170 and
other two directors in the company were his father Shri Dharma Shanlcar Bhatt and
brother Shri Ravi Bhatt. He further siated that M/s. Kesar Spices, Ahmedabad was
having valid Import-Export Code number 0813008875, M/s, Earthmix Agro Private
Lirnited, Unjha was engaged in irading of watermelon Seeds, Seasom Seeds and
processing thereof on domestic level only. As an identity proof he had produced the
photocopy of his Aadhar Card bearing No. 203012497824 issued by UIDAIL He was
having PAN nmumber APWPBO950SE and he was paying income-tax as Individual
capacity and filing return to Income Tax Department for last 8 years. On heing asked
about his bank account details he stated that he was having Saving bank account
in Axis Bank, Shahibaug Branch, Ahmedabad {A/c No. 21501 0030958980).

17.2 On being asked about the business activity of his firtn M/s. Kesar Spices,
Ahmedabad, he stated that M/s. Kesar Spices, Ahmedabad was a proprietorship
frm and registered with GST department having Registration No.
24APWPRBOS09E1ZR for the frading of ‘Dry fruits and Feod Spices’ falling under
different HSN Codes. On being asked he stated that M/ s, Kesar Spices, xrﬂshmedabad,
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was having its registered premise at 116, First Floor, Madhukant Complex — 2, Near
Hindi School, Bardolpura, Madhupura, Ahmedabad-380004; that his firmm was
engaged in the business of dry fruits and spices i.e. specifically Chilies, they were
procuring their trading goods domesiically as well as importing from overseas

suppliers.

17.3 On being asked he stated that he had obtained IEC code in the year 2013
for M/s. Kesar Spices, Ahmedabad and he had started their first import in the month
of July, 2017 from Pakisian at Mundra Port and the imported goods were “Water
Mclon Seeds’. On being asked he stated that in FY 2017-18 they had imported 06
consignments of ‘Water Melon Secds’ and onec consignment of ‘Red Chilies” from
Pakistan. In FY 2018-19 ihey had not imported any consignment. Thereafter, in
May, 2019 they had imporied one consignment of Walnuts in —Shell’ vide Bill of
Enfry No. 3383021 dated 25/05/2019 and second consignment of ‘Walnuts in -
Shell’ vide Bill of Entry No. 3997006 dated 09/07/2019. Both the consignments
were declared as goods Imported from Afghanisian based supplier namely M/s.
Kalimullah Hidayat Afghan Ltd., Kandahar, Afghanistan No: 2629-27, Afghanistan.

17.4 On being asked he stated that M/s. Ajay Clearing Enferprise was his
Customs House Clearing Agent since 2017. They handle the Customs House
clearance of all their imports (M/s. Kesar) at Mundra port. Further, on being asked
he stated that he forwarded the import documents to the CHA firm throngh courier
for the goods to be cleared at Mundra port. He got the Checle-list through etmail

from CHA’s e-mail ID on their (M/s. Kesar) email Id: kesarspice@amail. com and he

imtimated confirmation of the same through e-mail or through telephone. They paid
the Customs duty through their CHA. The CHA pays the duty as per his direction
and in turn he (Shri Suresh Bhatt) fransferred the amount to the CHA through
RTGS.

17.5 Further, on being asked he {Shri Suresl:l Bhatt) stated that he (Shri Suresh
Bhatt) came in contact with Afghanistan based supplier of Walmats In —Shell in
Dubai during Gulf food fair. On being asked he stated that he went Dubat to visit
the Gulf food fair for his business prospectus, where he came in contact with the
person namely Mr. Astmat of firm M/s. Kalimullah Hidayat Afghan Lid., Kandahar,
Alghanistan, Mr, Ashmai offered him one business proposal that he (Mr. Ashmat)
will export ‘walnut in —Shell” io him with reasonable prices and credit facility, he
accepted the offer. He further stated that during final discussion about the business
Mr. Ashmat will supply the walnut of Afghanistan Origin. He further stated that Mr.
Ashmat told him {Shri Suresh Bhatt) that he {Mr. Ashmat) was supplying dry fnrits
to oither Indian Importers.
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17.6 On being asked he [Shri Suresh Bhatt) stated that Mr. Ashmat, was the
?wner of M/s. Kalimullah Hidayat Afghan Lid., Kandahar, Afghanistan.

17.7 He was shown the Panchnama dated 10/07/2019 drawn at his office
premise situnated at 116, First Floor, Madhukant Complex — 2, Near Hindi School,
Bardolpura, Madhupura, Ahmedabad-380004. Further he was shown the
Panchnama dated 10/07/2019 drawn at Mundra Container Freight Station, Adani
Port & Special Economic Zone, Mundra. After perusal of panchnamas he found that
the Panchrnama was drawn for examination of Goods i.e. Walnut In shell imported
vide Bill of Entry No. 3997006 dated 09/07 /2019, in the presence of Shri Bhegani
Shatmnawaj {representative of CHAJ, representative of Cusiodian and 02 independent

Panch withesses,

17.8 Hc was specifically shown the said Panchnama dated 10/07 /2019 drawn
at Mundra Container Freight Station, Adani Pori & Bpecial Economic Zone, Mundra,
wherein the pictures of paper slips found in the PP bags containing the imported
goods i.e. Walnuts In-Shell’ and slips found stick on the PP Bags and pictures of the
contents printed on the said PP bags containing the imported goods. He found the
pictures contain certaip printed text and the content of the said the text
printed on the paper slips found inside the PP Bags, attached (Stick} to the PP Bags
and printed o the PP Bags are reproduced as under:

Siip {Found attached to the hags):
T.M.DUCHE NUT CQ. INC.

IN SHELL WALNUT CHANDLER

253KG. JUMBO LARGE PRODUCT OF [1SA
PACKING DATE 1/11/2019
EXPIRATION DATE 1/11/2021

LOT: 901101

LOAD: 27

GROWER: 823

Slip 1: Yellow Backgronnd and Black Ink {Found inside in the bags)
INSFECTED AND

CERTIFIED FOR

SHIPMENT

California walnut Board

7599329 Wi2

Slip 2: White Background and Black Ink (Found inside the hags}
COMMODITY
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KING

WALNUT IN SHELL
CHANDLER JUMEQO

ORIGIN: TJSA

WEIGHT: 25KG
EPRODUCTION DATE: 12/2018
EXPIRY DATE: 12/2020
LOT No.D3148

17.9 On perusal of the aforesaid Panchnama, he stated that some slips were
found in the container mentioning ‘Walnut In shell’ of USA Origin. On heing asled
about the slips in the container mentioning ‘Walnut In shell’ of USA Orgin he stated
that they were not aware of the same how these slips were in the container. Further,
on being asked he stated that he had placed order for walnut of Afghanistan origin
and as per his knowledge the goods were of Afghan Origin as told by Mr. Asbmat of
kb /s. Kalimuliah Hidayat Afghan Lid., Kandahar, Afghanistarn.

17.10 Om Dbeing specifically asked about the documenis related fo Import he
stated that Mr. Ashmat of M/s. Kalimullah Hidayat Afghan Lid., Kandahar,
Afghanistan has provided: the documents like Commercial Invoice, Packing List,
Fumigation Certificate, Phyto Certificate, Country of Origin Certificate and Bill of
Lading from Afghanistan and on the based on the said documents they had filed Bill
of Eniry No. 3385021 dated 25/05/2019 and 3997006 dated 09/07/2019 for the

said imports.

FORENSIC ANALYSIS OF WITHDRAWN ELECTRCONIC GADGETS:

18. The two (02) Mobile Phones seized under Panchnama dated 12/09/2019
drawn at the office premises of M/s. Kesar Spices situated at 116, Madhulant
Complex-2, First Floor, Opposite Hindi High School, Bardelpura, Near Madhupura,
Ahmedabad — 380004 were examined by the Cyber Forensic Laboratory, Ditectorate
of Revenuc Inteligence, Mumbal Zonal Tnii, Mumbai undcr panchnama dated
12/09/2019 drawn in the office of DRI Mumbai for forensic examination and for
retrieval of daita/details from the said devices and making them available in readable
format. The.data fdetails retrieved from the said two mabile phones were exported to
one external hard dise for further investigation/ serutiny.

CALL DATA RECORDS FROM SERVICE PROVIDERS:

¢

19, The mobile service providers namely M/s. Reliance Jio Infocomm Ltd.,
Ahmedabad, Gujarat was requesied vide letter F. No. DRI/AZU/CI/ENQ-83 (INT-
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26/2019)/2019 dated 01/10/2019 to provide Call details Records (CDR) in respect
of mobile number 8128618188, 8328906287, 9925008338 for the pericd from
01/01/2019 to 30/09/2018 fo 01/10/2019 of data provided and M/s. Vodafone
West Limited, Ahmedabad was requested vide letter F. No. DRI/AZU/CI/ENQ-83
[INT-26/2019)/201% dated 01/10/2019 to provide Call details Records (CDR} in
respect of mobile nuwmber 9966555539, 9909555539, 8128618188, 8980042222,
8328006287, 8980123458 and 9925008338 for the period irom 01/01/2019 1o
01/10/2019 of data provided and also to provide the information/details viz.
address of the subscriber and forward the photocopy of the subscriber’s initial
application form along with its enclosures viz. residence proof, IIY proof, photo, etc.
submittcd at the time of obtaining new SIM card. In reference to that the Service
providers M/s. Reliance Jio Infocom Ltd., Ahmedabard, Gujarat vide their letter No.
RJILGUJ/Cert CDR/331/2019 dated 20/01/2020 and M/s. Vodafone West
Limited, Ahmedabad, Gujarat forwarded the CDRs and photocopy of the

subscriber’s inital application form.

20. On scrutiny of the said external bard disc wherein data /details retrieved
from the two mobile phones were exported and on scrutiny of call details records, it
was noticed that Shri Suresh Bhati was not in contact with any mobile
titmber flandiine m:imhe..r of Afgbanistan and was in contact with mobile
Nos./Landline Nos. - 0923032763535, 923214447868, 923205361010,
923007096850, 922132418316, and 923224825448, which were the mobile
numbear of Pakistan; whereas the contact rio. provided in the Commercial Invoice
issued by the so claimed exporter M/ s. Kalimullah Hidayat Afghan Ltd., Kandhar,
Afghanistan was +93-707721005. On scrutiny of call details, it was observed that
various calls eithef received or made by 3hri Suresh Kumear Bhait to International
mimbers were on mobile 923032763535, 923214447868, 923205361010,
923007096850, ©22132418316, and 923224828448 with infernational calling
prefix of Pakistan (+92) only and not io Afghanistan (+93}). It categorically appears
that Shri Suresh Bhatt was in contact with Paldstan based person and not with any
person belong to Islamic Republic of Afghanisian.

ENQUIRY WITH PLANT QUARANTINE STATION, KUTCH & THE HEAD OF
QUARANTINE AND FLANT PROTECTION DEPARTMENT, IPPC OFFICIAL
CONTACT POINT OF AFGHANISTAN, ISLAMIC REPUBLIC OF AFGHANISTAN:

21, The Directorate of Revenue Intelligence requested the Assisiant Dirvectar [E),
Plant Quarantine Siation, Mundra - Katch, Gujarat, Department of Agriculiure &
Cooperationn Farmers Welfare, Ministry of Agriculture and Farmer's Welfare,
Government of India to cause necessary verification of the Phyto Sanitary certificates

issued by the designated Afghanistan authority. The Assistant Director (E}, Plant
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Quarantine Stationn, Mundra - Kutch, Gujarat, Departmeni of Agriculturc &
Cooperation Farmers Welfare, Ministry of Agriculture and Farmer's Welfare, |
Governiment of India vide email dated 24 /12 /2019 caused an enguiry with the Head
ol Quarantine and Plant Protection Department, IPPC Official Contact Point of
Afghanistan for Plant Protection and Quarantine Directorate regarding
genmineness of the Phyto Sanitary Cerfificates (PSC) issued by the [PPC Official
Contact Point of Afghanistan for Plant Protection and Quarantine Directoraie, in
response to that the IPPC Cfficial Contact Point of Afghanistan for Plant Protection
and Quarantine Directorate vide email dated 25/12/3019 had informed that the
treatment with ‘Methyl Bromide’ (MB) shown in the Certificates submitted by
M/s. Kesar Spices at the time of import are completely fake. Further, IPPC
Official Contact Point of Afghanistan for Plant Protection and Cuarantine
Directorate, Govt of Islamic Republic of Afghanistan had forwarded the scanned
copies of the original certificates issued to the cxporter of Afghanistan to the
Assisiant Director (E), Plant Quarantine Station, Mundra - Kutch, Gujarat. The
Assistant Director (E), Plant Quarantine Station, Mundra - Kutch, Gujarat had ‘
forwarded the =zaid email and documents to Directorate of Revenme Intelligence

Ahmedabad on 26/ 12/2019.

21.1 Based on the above, the Directoraie of Revenue Intelligence, Ahmedabad vide
email dated 01/01/2020 directly requested the Head of Quarantine and Plant
Protection Department, IPPC Oificial Contact Point of Afghanistan, the Ministry of
Agriculture, Irrigation and Livestock, Plant Protection and Quarantine Department,
Islamic Republic of Afghanistan to cause necessary verification of the 03 Phyto
Sanitary certificates issued by the designated Afghanistan authority encquiry
regarding one earber import of Walnuts (IN Shell) in May, 2019 by M/s. Kesar
Spices, Ahmedabad, Gujarat. In regponse to that the IPPC Official Contact Point of
Afghanistan for Plant Protection and Quarantine Directorate vide email dated
01/01/2020 had informed that they received the sald three certificaftes from
Kandahar Quarantine Station and further informed that the treatment with ‘Methyl
Bromide' (MB) shown in the Certificates submitted by Mfs. Kesar Spiess at the
time of import were completely fake. Further, [PPC Oifficial Contact Point of
Afghanistan for Plant Protection and Quarantiine Directorate, Govi of Islamic
Republic of Afghanistan forwarded the scanned copies of the original ceriificates
isslled to overseas suppliers to DRI, Zonal Unit, Ahmedabad. For the salte of clarity,
the 05 Phyio Sanitary Certificates (PSC) forwarded by IPPC Olffcial Contact Point of
Afghanistan for Plant Protoction and Quarantine Direcioraic, Islamic Republic of
Afghanistan through emails vis-a-vis 05 Phyto Sanitary Certificates {PSC) submitted
by the importer at the time of filing of Bills of Entry are reproduced below: -

Phvto Sanitary Certificates in respect of BE No. 3997006 dated 09/07/2015
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Fbhylo Sanitary Certificates forwarded by Islamic Republic of Afshanistan
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Phyto Sanitary Certificates (PSEC) No. 160042 dated 14/05/2019 forwarded by
IPFC Qificial Contact Point of Afghanistan for Plant Protection and Quarantine

s

Directorate, Islamic Republic of Afghanistan through email SEARETHRIESHSH
F e S Ay e e PR N R e R S R

Certifirates submitted by the importer at the time of Import
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Isiamic Repubhc ﬂrf Afghanistan
Ministry of Agriculture, Irrigatfon and Livestock
Plani Proteetion and Cuarantine Department

Pthosanitery Cenificate
Pl Protacion o -, SARDATAR APGHANISTAN N
ot
Ta: Blabt Probection O (3 ... DL, oz e ] BT 3
Degcdption of Consignment
Qriting
H d adid
Fr Pulmama and addiss cf oxpares: 1 e e B S vss oo
KALIMULLAT UIDAYAT FGE2 LTDRDR AFGHS LC . | Fiim) HIGH SCHOOL BARDOSPUR NEAR MAUHHFRA
N+ 262027 i Wﬁnnﬂmn
% Kumher and descriptlon of Package: T L g Dislmg:ulﬂinng marks:
925 PRELS-WALNUTS [N SHELL NW 20625 KGS G210 )
E. Placa of crigin: N
AFGEHANSTAN
7. Doclered most of entry £ Narnanfpmdma'nd quality dectayes:
POLDAR CHAMAN BORIAR e, AN SHELL =, -
: w R
) Euhmﬁinm of plants: o

.r ! L,

g “IDGI.nNSSP?-" B

Titls ks fh £atilly s tho u!antnf;ﬂan.t pratiinds deastlbed abrive hava been mspected acctwding t approptizta procedures
and arz pénsiderad ta be frao from guarantine pests, and practically free from other infurious pests and that they ane
onn.,idsrndfn confoem with the eur=ni Pﬁmlw ratyilation nﬂimmgwtmg Gy,

R 4 e

Disinfestion and, or dislnfesiations freatment
10, Treslptietls  “ue., [, Tir Chemical active Ingrediont:
FL?’i'EiGA‘I'IDN - HETHYL 3ROMIDE

13 Eh'.‘uzhanmd mmgemra. 13, Cancantrafion: § 14, Deter
s 156/ l 12-05-2019

<0

12 Adetonal informations

16. Adﬁllnnald&l‘-"lara!iﬂﬂ..
FAEE FRON FRSCHOVIELLA

HUSCELANA[ASINN WALNUT WOTHE ]

. —
47. Flace eflesua:

KANDAHAR AFGHANTSTAY

Ho Flaancis Esbility with respect this coriificats shall be o
and guarantine Hegariment of t 2y of its offisie o represent

Phytc Sanitary Certificates (PSC) No. 160043 dated 14/05/2019 submitted by
the importer at the time of import show ﬂisinfectiun and, or disinfestation

treatment as {TOPREREBEHEE G i f’*&%ﬁ}gg_ e
T AR %%E?ﬁ%ﬂ%eﬁm*mﬁ%ﬁ%ﬁ%

Eoncentiation VGt SF2oTnTandiiTe)s
m?%ﬁﬁ@ﬁﬁfx%ﬁﬁm”ﬁ”% Abiar Wa i LMo Ea:
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{2) Phyto Sanitary Certificates forwarded by Islamic Republic of Afghanistan

Phytc Sanitary Certificates (PSC} No. 160042 dated 14/05/2019 forwarded by

IPPC Oificial Contact Felnt of Afghanistan for Plant Protection and Quarantine
Directorate, Islamic Republic of Afghanistan through email SEO BISIRISCHON
R R A B S e S I T PR RS

Eertificats

(2A) Phyto Sanitary Certificates submitted by the importer at the Hme of Import
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Islamic Republic of Afghianistan
Ministry of Agriculiure, rrigation and Livestock
Plani Protaction and Quarantine Department

Phyihosanitary Cerificate
Plant Piotection o .. ... KANDAHAR AFGHANISTAN
To: Plant Proteation Org (Sk .dlDLE..
Deseripfion of Cansignment

Origing) _

4, Full nawws and addizss of exporien:

KALIMULLAH HIRAYAT AFGHS LTDEBER ATEHS up’

N 2620-2Y )
%  MNumber and dezcription of Package:

2. Fuil name and address of consignes:
HESAR FPICES MATHURART-2 DOMPLEL F-E-116 OFP
HINL] HIGH SCHO0L SARDULPURA NEAR MATITERA
i AFATINELS
-4_"x§_.pfs{[ngu!shin'g marks:

" g5 PRCLS-WALKIFTS I SEELL NYW 20625 EGS BWI1037 X5s.

£ Plage of odgin e

AFGHARISTAN . “

7. Declavnd port of emy: & Hame of product and quality deciarad:

e,

EOLDAK CHAMAN EORDAR it d  WALRUTSTESHELE - oz

e n ey

8. Hatanical nama-of plants: e
.
5

T rarst
S

o

iy .

- 06TANS 1 e

This i ttr ewridhy that fhe Elanftd plant products described ahove heve béen iogpected stcarding to appropste procedutes
and are conskdared tobe free from guaraming pesis, and practicatly free ftom-otier injurious pesis and that they are
eonaidered &5 conform wilth the current Phythosanitary FagLiztion of the imparting country.

- Tisinfestion an, o dlsinfestations treatment
0. Fraatpgent: Ta . 11. Chemlcal ackive ingredient:
FOMIGHTION " METHYL EROMIDE
12 Tiratigh and iamparatii: K ' 72 Corcentration: 74 Daw
24HRS 210 - - 166/ 12-05-2019
8. Addtonal mFommabion: . f}W
e P70 maEE
TE, AAdGonal declaration: 2 - B LR
FAZE FROM ERSCROVIELLA : - 3 4
_ MUSCTLANA [ASTAN WALNIIT M0rIH — = oty
. : A S B SEMP O GrIRnIzason
17. Place of lzsun; T atheE; . i
EANDAHA AFGHANISTAN e
Mo Ejnannial Habilty with reshect this carfificate shall b ;'f- ‘itant protection
and guaranfine depariment or fo ey of i r:rl’l‘ia;er&m-mpra.s?!{'T:I’Jfﬁﬂflf o
- E THol

Phyto Sanitary Certificates (PSC) No. 160042 dated 14/05/2019 submitied by
the importer at the time of import show disirfection and, or disinfestation
treatment as SO Treathre it FmiBpte D A N T Al B O e S Te S H
Wethyli Bromide B O DREAtIon, Peratiire e A Y S e eI
GoReEntratieny S 6 G R A DA R o b S A S B R R
Infotimation SiRTee oI EFSe b ovie A MO BAUIAR ARSI AR AN A S R LI
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Phyto Sanitary Certificates in respect of BE No. 3285031 dated 25/05/2019

Phvto Sanitary Certificaies forwarded by Islamic Republic of Afghanistan
(1}
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Phyto Sanitary Certificates (PSC) Ho. 202493 deted 0e/05/2012 formazded by
TORC Official Contact Point of Afghamistan for Plant Protection and Quaranting
Directorate, lelamic Repnblic of Afghanistan through email Shoedisiniethon
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Phyto Sanitary Certificates [PSC) No. 202493 dated 09/05/2019 submitted by
the importer at the time of import show disinfection and, or disinfestation
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Fhyto Sanitary Cerstificates (PSC) No. 202981 dated 01/05/2019 forwarded by
IPFC Cfficial Contact Point of Afgharpistan for Plant Pretection and Quarantine
Directorate, Islamic Repuklic of Afghaniztan through email ghiswndiEinicetion
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Phyto Sanitary Certificates {PSC) No. 202981 dated 13/ 052019 submitted by
the importer at the time of import show disinfection and, or disinfestation
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Phyto Sanitary Certificates forwarded by Islamic Republic of Afehanistan
{3}

Phyto Sanitary Certificates (PEC) Ho, 202494 dated 09/05/2012 {orwarded by
IFREC Official Contact Point of Afghanistan for Plant Protection and Cnarantine
Directorate, Islamic Republic of Afghanistan through emall SHEwiAISint cHon

T3 7 84 of 73




FNo GEN/ADZCOMMT 12024-Adin-Obe Pr.Compr-Cus-Mimdre

ﬁﬂiﬁﬁﬁfnﬁﬁﬂ*&“ﬁ* S HE A NI ey Eoiinn ron

m

Certifoates

[3A) Phyto Sanitary Cerfificates submitted by the imporier at the time of Import

- & -
Istamic Rep‘uhﬁc of Afghanistan
Wititstry of Agriculfure, Yrrigiion and Eivestack
PRt Protedtini and;Ruarantive Depattient b
o ?Mmar?kaﬁfemﬂca*e ) .
A dnt‘r‘mﬁeﬁmn?f.l?.w.. ;;iiﬂﬂhr&'m\ .
T Fimt PRGRECHO DG I e o
Bdﬁ:ﬁgﬁmﬁ:ﬁunﬂgpmaﬁt
g,
Fult neme anddddids ﬂiﬁ:pu:?un ' Hﬂmmzawd‘ﬁﬁ'ﬁréis drcongigheds’

mﬂnm_i..&qmm‘c»r :c“mﬁﬁnm .n;:tms*-“‘ “35 Ly 5* IEEE{::{ WAL SO e ) m=. Ng.n :
1! N TEET # e & %fﬁ S Qfﬁ'?'ﬂ‘ﬂﬂ}ﬂfl"[ﬂukl mm‘nzﬂi&h‘t&n g;m_ !
e ; FDIL -
T, Hunidor anddnsnﬂpt‘timof’i’anfﬁgru PR
snwnu&—wm_m mﬁm@:x,mﬁﬂm‘@ﬂ G&, el
. LTy M

Ly 1
v 1
~ %?a = S
FREN
Pt
§
. iy
ki T dL L i Ao g s
T g0 »“'\Né\ﬂk'*’lv e - R |
ﬁ_ﬂ“‘&a‘&uﬁ@@w]‘@am ‘ﬁ%utsnnmﬂﬁigm?cp,p' GEHHTS
N S Jnsurjqu?. Hasttia

T Ao AR
EREELRTR EEM{W{ELLH MfﬁLL@gﬂ* : :
ATAN WA HEF O é‘ 8 4% sak .;;

! [ T e |

o .. %ér.gp‘ it ~

AT, Placo of bs ;
o m}mnﬂmﬁ:mwﬁw g

o Pl iy it a0 sor et At e i
an:f_.quararma-ﬂapaﬂmnqt L teany of i At repirase

Phyto Sanitary Certificates (PSC) No. 202494 dated 08/05/2019 submitted by
the importer at the tlme of impurt show d:mnfectmn and, or disinfestation
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Thus, it appears on comparison of the Phyto Sanitary Certificates as submitted by

the importer at the material time of import and the scanned copy as received from
IFPC Ofiicial Contact Point of Afghanistan for Plant Protection and Quarantine
Directorate, Islamic Republic of Afghanistan through email that M/s. Kesar Spices
had presented tampered or manipulated certificates in as much as there is
difference in the details provided in column from 10-16 of the Certificate in both the
certificates. Alsn, in the Phyto Sanitary Certificates {PSC) No. 202981 dated
01/05/2019 forwarded by IPPC Official Contacl Point of Afshanistan for Piant
Protection and Quarantine Dircctorate, Islamic Republic of Afghanistan, under the
details of Full Name and Address of Cﬂﬁﬁignee it is mentioned as Maadhav Trading
Ceompany, st Floor, 1072, Gandhi Gali Khari Baoli, Delli. Further, there is
difference in the patiern of affixation of office seals in both the type of certificates.

ENQUIRY IN RESPECT OF COUNTRY-OF-ORIGIN CERTIFICATES:

22. DRI, Ahmedabad Zonal Unit, Ahmedabad vide letter F. No. DRI/AZU/CI/
NQ-83(INT-26/2019)/2019 dated 04/09/2019, 22/04/2020, 27/01/2021
requesied the Director {fnternatic}nal Customs), Cenfral Board of Excise and
Customs, New Delhi to cauze necessary verification of the COQO certificates issued
by the designated Afghanistan anthority as there were significant mis-match in the
signature appearing in the certificates submitted by the importer and that of the
specimen signatiure received from the Board, through proper channel and the IPPC
Official Contact Point of Afghanistan for Plant Protection and Quarantine Directorate
vide email dated 01/01/2020 had informed that the treatment with ‘Methyl
Bromide’ (MB) shown in the Phyto Sanitary Certificates [P3C) sulbmitied by M/s.
Kesar Spices at the time of import were completely fake.

23. MODUE OPERANDI ADOPTED FOR EVASION COF CUSTOMS DUTY:

23.1 In view of the evidence and facts discussed i the foregoing paras, it
appeared that M/a. Kesar Spices in aclive connivance of a Pakistan based trader, g6
called Mr. Ashmat, imported Walnuis of USA origin based on the manipulated
documents. Pakistan based frader, Mr. Ashmat first imported the consignment of
Walmts from USA io Karachi, Pakistan and changed the pacldng and finally
cxported the same to India with manipulated documents showing Country of Origin
as Afghanistan to evade the applicable Customs duty. Shri Suresh Bhatt, Proprietor
of M/s. Kesar Spices, Ahmedabad in active connivance with Pakistan based trader,
Mr. Ashmat had arranged to import “‘Walnuts (In-shell] of USA origin’ fivst from USA
to Karachi, Pakistan and then from Pakistan to India under fabricated COOC
Certificates to evade the applicable Customs duty. As per the understanding
between Shri Suresh Bhatt, Proprietor of M/s, Kesar Spices, Ahmedabad and the
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Paldistan based trader, Mr. Ashmat, Mr. Ashmat, would arrange the fabricated Phyto
Sanitary Certificates (PSC) and COO Certificates to be presented before the Customs
authority and the Plant Quarantine 3Station, Department of Agriculture &

Cooperation. Farmers Welfare, at the time of import.

23.2 In the manner discussed herein above, Shri Suresh Bhatt, Proprietor of
M/s. Kesar Spices, Ahmedabad, in connivance with Pakistan based trader, Mr.
Ashmat, al?peared to have evaded the Customs duty due to the Government
Exchequer by way of arranging fabricated Phyto Sanitary Certificates (PSC) and COO
Certificates for goods which originated in a country (USA) other than the certificate
issuing country i.c. Afghanistan and produced the said COO certificates hefore the
Customs authority at the time of import to wrongly caun the exemption from the

dity of Customs under Notification No, 29/2011-Cus dated 09/11/201.1.

24. EXEMPTION CCNDTIONS:

24.1 The Notification No, 99/2011-Cus Dated 09/11/2011 exempts all goods
ofher than those mentioned in the ‘ANNEXURE’ to the notification, from the whole
of the duty of customs levialkle therson under the First Schedule to the Customs
Tariff Act, 1975 (51 of 1975}, when imported into India from a couniry listed in
‘APPENDIX’ to the nofification. But as per the provision of said notification the
importer has fo prove to the satisfaction of the Deputy Commissioner of

Customs or Asgistant Commigsioner of Customs, as the case mav be, that the

goods in respect of whick the benefit of this exemption is claimed are of the

origin of the countrics as wenticned in Appendix, in accordance with the Rules

of Determination of Orgin of Goods under the Agreement on South Aslan Free Trade
Area (BAFTA), 2006, published in the notiithcation of the Government of India in the
Ministiy of Finance (Department Revermie) No 75/ 2006-Customs, {NT) dated the 30tk
June, 2006,

24.2 For the purposes of implementing the Rules of Determination of Origin of
Goods under the Agreement on South Asian Frec Trade Area (SAFTA), 2006 certain
Operational Certification Procedures on the issnance and verification of the SAFTA
- Spguth Asian Free Trade Area Certificate of Origin and the other related
administrative matters shall be followed. The relevant procedures are reproduced
below:

1. ARTICLE 4 - PRE-EXPORTATION VERIFICATION - The I[ssuing
Authority, upon a writien request by the mamfacturer and/or exporter of the
products desirous for availing preferential freatment, shall conduct pre-
exportation verification of the manufacturing premise(s). The result of the
verification, subject io review periodically or whenever appropriate, shall be
accepted as the supporting evidence in verifying the origin of the soid
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products to be exported thereafter. Pre -exportation verificafion may not apply
to the products, origin of which, by their nature, can be eusily verified.

2. ARTICLE 5 - REQUEST FOR ISSUANCE OF CERTIFICATE OF ORIGIN
- At the time of carrying ouf the formalities for exporting the products under
preferentinl freatment, the exporter or his authorized representative shall
submit the Certificate of Origin duly filled together with appropriate
documents supporiing that the products to be exported qualify for the
issuance of a Certificate of Origin.

3. ARTICLE 6 - PRE-EXPORTATION EXANMINATION - The Issuing
Authority shall, to the best of their competence and ability, carry out proper
examinalion upon each application for the Certificate of Origin to ensure that:

{a} The Certificate of Origin is duly completed and signed by the authorized
signatory;

{b) The origin of the product is in conformity with the Rules of Origin aof this
Agreement;

{c] The other statements /entries of the Certificate of Origin correspond o

supporting documentary evidence submitted;

fd} HS Code, fo.b. value, description, quantity and weight of goods, marks,
number and kinds of packages, as specified, conform to the congignmernt to
be exported.

4. ARTICLE 12 — PRESENTATION - The Original Certificate of Origin shall
be submitted to the Customs Authority at the time of lodging the import enfry

Jor the products concerned,

5 ARTICLE I8 - For the purpose of implementing Rule 12 of SAFTA Rules
of Origin where transportation is effected through the terrifory of one or more

non-

Contracting States, the following shall be produced to the Governmen!
cithorities of the importing Contracting State: :

fa} A through Bill of Lading/ Airway bill or correspending fransport docurnent
issued in the exporting Contracting State;

{h} A Certificate of Origin issued by the Issuing Authority of the exporfing
Contracting State;

fc) A copy of the original commercial invoice in respect of the product; and

{d) Supporting documents in evidence that the requirements of Rule 12 of
SAFTA Rules of Origin are being comp.!iéd toiti.
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SUMMARY & ALLEGATIONS: -

25. From the facts narrated in the foregoing paras and the material evidences
available on record in the form of the email dated 25/12/2019 and 01/01/2020
forwarded by the IPPC Official Contact Point of Afghanistan for Plant Protection and
Quarantine Directorate, Govt of Islamic Republic of Afghamistan, examination
Panchnamas dated 10/07/2019 and 03/08/2019, statements ol wvarious
concerned persons recoded, it appears that Shn Suresh Dharmashankar Bhatt had
arranged fabricated COQ certificates In connivance with Pakistan based trader Mr.
Ashmat with intent to claim and avail the exemption from the duty of customs
nnder SAFTA Notification No. 99/2011-Cus Dated 09/11/2011 wrongly and

evade payment of Customs duty in contravention of the Customs law.

26. The wrong availment of exemption from the duty of customs under SAFTA
Notification No. 39/2011-Cus Dated 09/11 /2011, is evident from the following facts

on record:

(A) PAPER SLIPS/FAPER TAGS STITCHED/ ATTACHED ON BAGS OR
FOUND INSIDE THE BAGS CONTAINING WALNUTS {IN-SHELL]
DURING THE EXAMINATION

26.1 The Paper Slips/paper Tags stitched/ attached on Bags or found inside
the bags containing Walnuts (In-shell} during the examination of the goods
imported vide Bill of Entry No. 3997006 dated 09/07/2019 under proper
Panchnama dated 10/07/2019 and 08/08/201%9. The Paper Slips/paper Tags
stitched/ attached on Bags or found inside the bags containing Walnuts {In-shell)
were showing *“ORIGIN as USA”, “INSPECTED AND CERTIFIED FOR SHIPMENT
CALIFORNIA WALNUT BOARD” and “PRODUCT OF USA”. The said Paper
Slips/paper Tags clearly show that the goods were of USA origin. For the sake of
clarity, the Paper Slips/paper Tags stitched/ attached on Bags or found inside the

]r::ags containing Walnuts {In-shell] are reproduced below:
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It is evident from these Paper Slips/uneper Tags that the goods were of USA

origin.
(B} SUBMISSION OF MANIPULATED PEYTD SANITARY CERTIFICATES
{PEC]

26.2 The IPPC Oificial’ Contact Point of Afghanistan for Plant Protection and
Quarantine Directorate, Govt of Islamic Republic of Afghanistan vide email dated
25/12/2019 and 01/01/2020 had informed thai the treatment with ‘Hethyl
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Bromide’ (MB) shown in the Phyto Sanitary Certificates (PSC) submitted by

" M/s. Kesar Spices at the time of import were completely faks. Further, IPPC

Official Contact Point of Afghanistan for Plant Protection and Quarantine
Directorate, Govi of Islamic Republic of Afghanistan bad forwarded the scanned
copies of the original Phyto Sanitary Certificates (PSC) issued to the exporter of
Afghanistan and same are explained in ahove paras. The said emails confirmed that
M/s. Kesar Spices had submitted manipuiated Phyto Sanitary Certificates (PSC)
before the Customs Authorities and the Plant Quarantine Siation, Depariment of
Agriculture & Cooperation Farmers Welfare, Ministry of Agriculture and Farmer's

Welfare, Government of India.

(C) LETTER DATED I2'?r' C4/2019 OF M/S. KESAR SFICES, AHMEGABAT-
VOLUNTARILY PAYMENT OF DUTY, INTEREST AND PENALTY IN
ACCEPTANCE OF THEIR MISTAKE COMMITTED REGARDING MIS-
DECLARATICN OF COUNTRY OF ;II'RIGIN AS AFGHANISTAN

26.3 M/s. Kesar Bpices, Ahmedabad vide their letter dated 2770472019
voluntarily submiited the Demand Draft No. 009482 dated 24/07/2019
amounting to Bs.87,05,43%/ - izsued by the Axis Bank Ltd, Branch— Chandkheda,
Ahmedabad for payment of Duty, applicable interest and Penalty in acceptance
of their mistake committed regarding mis-declaration of Country of Grigin as
Afghanistan, as goods imported were of USA origin.

(D) STATEMENTS GF DOMESTIC BUYERS

26.4 One of the local walnut buyer Shri Ravi Patel, Proprietorship of M/=s. Uma

Trading Co., &, Ground Floor, Madhupura Commercial Centre, Near Feountain

- Circle, Madhupur Chowlk, Ahmedabad-380004 in his siatement recorded on

04 /09 /2019 confirmed that Shri Suresbkomar Bhatt scld him (Shrl Ravi FPatel)
old lot of ‘California Insbell Walnuets’ in the month of Joue, 2019 on the
invoices of M/s. Kesar Spices, Ahmedabad. Further, he stated that they also
purchased certain gquantity of ‘California Inshell Walputs’ from the same old
1ot of ‘Californis nshell Walnuts' from M/s. V H Traders, Deesa, Gujarat on the
reference of Shri Sureshlkumar Bhatt. Other buyer Shri Vishal Harishbhal Joslhi,
Proprietor of M/s. V H Traders, 10, Pavan Complex, B/H UCO Bank, Pavan Corner,
Deesa, Banaskantha, Gujarat - 385535 in his statement recorded cn 06/01/2020
confirmed that he had purchased the Walnut Inshell from M/s. Kesar Spices and
M/s. Mahalaxmi Agro Industries, Unjha on the suggestion of Shri Suresh Kumar
Bhatt.

. (E) CALL DATA RECORDE FROM SERVICE PROVIDERS:
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26.5 On scrutiny of call details records, it noticed that Shri Suresh Bhatt was
not ir contact with any mobile nanumber/landline number of Afghapistan and
was in contact with mobile Nos. /Landline Nos. of Pakistan; whereas the contact
no. provided in the Commercial Invoice issued by the so claimed exporter M/s.
Kalimullah Hidayat Afghan Lid., Kandhar, Afghanistan wag +93-707721005. On
scrutiny of call details, it was observed that various calls cither received or made by
Shri Suresh Kumar Bhatt to International numbers were on mobile 923032763535,
013214447368, 9232053610140, Q23007096850, 022132418316, and
023224828448 with international calling prefix of Pakistan (+92) only and not to
Afghanistan {(+93). It clearly appears that Shri Suresh Bhatl was in contact with
Paldstan based person and not with any person belonged to Islamic Republic of

Afzhanistan.
{F] NON-REMITTANCE OF FOCOREIGN EXCHANGE TO OVERSEAS
SUPPLIER

26.6  The Importer had not provided the bank statements and relevant
legitimate documents showing payments made to overseas supplier against the
said imports from Afghanistan vide Bills of Eniry No. 3383021 dated
25/05/2012 and 3997006 dated 09/07/2019, The Importer had stated that he
had bank account in Axis Bank bearing Account No. 913020019047844 and
submitted bank statement for the peried from 25/05/2019 to 10 f08/2019 from
which it appears that there was no payment corresponding o imports made

through this bank account.

' CULPABILITY AND LIABILITY OF NOTICEE (83

37. From the facts discussed in the foregoing paras and material evidences
available on record, it transpires that the Importer had imported USA origin
“WALNUTS IN SHELL® falling under CTH 08023100 by routing the same through
Pakistan and by declaring the same as Afghanistan produce and had resorted to
mis-declaration of COO by producing the manipulated / fabricated COO certfificates
before the Cusioms authority al the time of imports, with an intent to wrongly avail
the benefit under Notification No. 99/2011-Cus dated 09/11/2011 and to evade
Customs duty leviable thereon. The COO certificates produced by the importer
before the Customs authé:rity io claim the benefit of exempiion under the said
notification when imported into the Republic of India were fabricated and it is

evident from the records that the goods were originated from USA. The IPPC Official

" Contact Point of Afghanistan for Plant Protection and Quarantine Directorate, Govt

of Islamic Republic of Afghanistan vide email dated 25/12/2019 and 01/01/2020
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had informed that the treatment with ‘Methyl Bromide® (MB) shown in the Phyto
Sanitary Certificates (PSC) submitied by M/s. Kesar Spices at the time of Import
were completely fake. The fact of mis-declaration of Country of Origin had been
corroborated by various other evidences such as statements of domestic buyers, the
fact that the importer had never contacted any Afghanistan based person for orders
or supply of goods through either email or call, the fact that the importer had not
produced any Banlkt statement showing legal fereign remitiances or advances to

overseas Afghamistan based supplier.

28. In the instant case, DRI, Abhmedabad and Plant Quarantine Station,
Mundra - Kutch, Gujarai, Department of Agriculture & Cooperation Farmers
" Welfare, Ministry of Agriculture and Farmer's Welfare, Government of India had
requested the Head of Quarantine and Plant Protection Department, IPPC Official
Contlact Point of Afghanistan for Plant Protection and Quarantine Directorate
regarding genuineness of the Phyto Sanitary Certificates {PSC} issued by the IPPC
Official Contact Point of Afghanisian for Plant Proteclion and Quarantine
Directorate, in respense to that the IPPC Official Contact Point of Afghanistan for
Plant Protection and Quarantine Directorate vide email dated 25/12/2019 and
0170172020 had informed that the treatment with ‘Methyl Bromide’ (MB) showm in
the Phyto Sanitary Certificates (PSCs) subimitted by M/a. Kesar Spices at the time
of import were completely fake. In view of above, it clearly appears that all the Phyto
Sanitary Certificates (PSCs) and other documents like Country-of-Origin {COQ)
Certificates submitted by the importer were manipulated and fabricated with an

intent to avail undue benefit of exemption of Customs Duty.

20, In terms of Section 46{4) of Customs Act, 1962, the importer is required to
make a irue and factual declaration as to the contents of the Bills of Eniry submitted
for assessment of Customs duty. Before, submiiting the Bills of Entry the importer
was legally obliged to observe and ensure that he had declared true and factual
contents in the Bills of Entry. In the instant case, M/s. Kesar Spices, Ahmedabad
have deliberately mis-declared the Country of Origin as Afghanistan and produced
fabricared fmanipulated the Phyto Sanitary Certificates (PSCs) and COO certificates
to avail the undue benefit of exemption under SAFTA Notification No. 99/2011-Cus
dated 09/11/2011. Section 17(l) states thai an importer eniering any imported
goods under section 46, shall, save as otherwisc provided in section 85, seli-assess
the duty, if any, lcviable on such goods. Thus, by his act of omission and
commission on part of M/s. Kesar Spices, Ahmedabad has violated/contravened the
- provisions of Section 46 and Section 17 of Customs Act, 1962, in as much as he
failed to give true declarations and submitted certificate of origin of goods as
Afghanistan whereas goods were of USA origin and thereby indulged himself in the

evasion of customs duty by availing undue benefit of exemption under SAFTA
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Notification No. 89/2011-Cus dated 09/11/2011, thereby lailed to assess the
correct duty payable. The imported goods are therefore liable to confiscation under
Section 111(m) and 111{g) of the Customs Act, 1962,

30. In view of the facts mentioned hereinabove, it appeared M/ s, Kesar Spices,
Ahmedabad have filed bills of entry under Section 46 of the Customs Act 1962, for
import of “Walnuts (In-shell)” by producing fabricated/ manipulated Phyto Sanitary
Certificates (PSCs) and COQ certificaies and wrongly claimed and availed the benefil
of exemption under SAFTA Notification No. 99/2011-Cus dated 09/11/2011 to
. avoid the payment of duty of Customs leviable thereon resorting fo willful mis-
staternent and suppression of facts. As stated hereinabove M/s. Kesar Spices,
Ahmedabad have despile knowing the fact that *Walnuts (In-shell)” imported by
them was not of Afghanistan origin, but were of USA origin and the COO certificates
produced by them were fabricated /manipulated, wrongly claimed and availed the
benefit of cxemption under Notification No. 99/2011-Cus dated 09/11/2011.
Therefore, the Customs Duty amounting to Rs. 2,01,61,733/- as mentioned in
Annexure-A to the SCN was liable to be recovered from M/s. Kesar Spices,
Ahmedabad under Section 28 (4} of the Custom Act, 1962. Further the Inferest at
the prescribed rate was liable to be recovered under Section 28 AA ibid. All the
aforesaid acts of omission and commission on the part of M/s. Kesar 3pices,
Ahmedabad have rendered the subject Imported goods totally valued at Rs.
1,60,05,704/- (as detailed in Annexure-A to the SCN} liable for confiscation under
~ Section 111{mj and 111{g] of the Customp Act, 1962, M/ s. Kesar 3pices, Ahmedabad
by their acts of omission as discussed above have rendered the goods labie io
confiscation under Section 111(m)} and 111{o) of the Customs Act, 1962 and are
therefore liabis to penalty under Section 112(a) and 112(b] of the Customs Act, 1962,
Further, the duty in the instant case has not been levied by reason of wilful mis-
statement and suppression of facts, by M/s. Kesar Spices, Ahmedabad
consequentially they are liable for penalty under Section 114A of the Customs Act,
1962. Also, they have knowingly or intentionally made and used, the fabricated and
manipulated Country of Origin Certificates which Is incorrect with material
particulars as discussed in foregoing paras, hence are liable to penalty under

Section 114A4 of the Customs Act, 1962.

ROLE OF SHRI SURESE BHATT, PROPRIETOR OF M/8. KESAR SPICES,
ABMEDARAT.

31. It also appears that Shri Sureshkumar Bhatt, proprietor of M/s. Kesar
Spices, Ahmedabad had imported the goods by mis-declaring the Country of Origin
as Afghanistan and by producing fabricated/manipulated Phyto Sanitary
Certificates (PSCs) and COQ certificates to wrongly claim and avail the benefit of
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notification no. 99/2011-Cus dated 09/11/2011. Shri Sureshltnmar Bhatt had
willfully mis-declared the COQ in the Bills of Eni'ry in contravention of the provisions
of Section 46 {4) of Cusioms Act, 1962. Shri Sureshlinmar Bhatt had actively
invoived himself in the act of mis-declaration of COO hy arranging
fabricated /manipulated Phyio Sanitary Certificates [PSCs) and COC certificates in
conmivance with Pakistan hased trader. He was instrumental in manipulation/
fabrication of documents presented before the Customs authorities with an intent
to wrongly claim and avail the benefit of Notification No. 99/2011-Cus dated
C09/11/2011 and to evade payment of Customs duty leviable thereon. Shri
Sureshloumar Bhatt in connivance with Paldstan based trader imported “Walnuts
(In-shell)” by mis-declaring the country of orgin by producing
matipulated /fabricated Phyto Sanitary Certificates (PF3Cs) and COO certificates
deliberately as detailed in preceding paras for his personal enrichment. This fact
has been corroborated by the evidences as detailed in preceding paras. He had full
knowledge about the mis-declaraiion of the country of origin at the Hime of their
import and had knowingly and consciously falied to declarve the correct and actual
country of origin before the Customs authorities at the thme of import with the sole
intention to wrongly claim and avail the benefit of Notification No. 99/2011-Cus
dated 09/11/2011 and io evade payment of customs duty. Shri Sureshkumar Bhatt
had indulged in the activities relating to mis-declaration in the import of “Walnuls
(In-shell)y” by M/s. Kesar Spices, Ahmedabad which resulted in evasion of huge

amount of Customs duty. Further, during the course of investigation, it was revealed
. that Shri Sureshkumar Bhatt was the main beneficiary of the profit earned in the
sales of the said imported “Walnuts {In-shell}”. All the aforesaid acts of cinission and
commission on the part of 3hri Sureshlkumar Bhait have rendered the impugned
imported goods liable for confiscation under Section 111{m} and 111{o) of the
Customs Act, 1962, Further, he had consciously dealt with the said goods which he
Imew or had reasons to belicve, were liable for confiscation under the Customs Act,
19262, Thus, Shri Sureshictumar Bhati has rendered himself iable for penality under
Section 112(a) and 11Z2(b} of the Customs Act, 1962. Shri Surcshitumar Bhatt has
imowingly and intentionally made, signed or cansed w be made, signed and
fabricated docuiments as discussed in detail hercinabove, which were presented to
the Customs authorities which he knew, were false/fabricated and incorrect in
respect of the origin of the goods imported. Hence the said act on the part of Shri
Sureshkumar Bhatt rendered him liable for penalty action under Section 114AA of
" the Customs Act, 1962,

32. Ir1 view of the above, M /s, Kesar Spices, 116, Madbulant Complex-2, First
Fioor, Opposite Hindl High School, Bardolpura, Near Madhupura, Ahmedabad -
380004 (IEC - 0813008875) and its proprictor Shri Sureshkumar Bhatt, were called

upon to show cause in writing to the Commissioner of Customs, Mundra having
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his office located at Custom House, Mundra, 5B, Port User Building, Mundra Port,

Mundra, Gujarat — 370421 (Email-id: commr-cusmmundra@nic.in), as to why:-

33.

{1]

(it}

(iif)

{iv)

(v)

(vi)

{vii)

The Goods ie. Walnuts (Inn-shell)’ weighing 101250 Kgs, imported by
wrongly claiming and availing benefit of exemption under Notification No.
99/2011-Cus dated 09/11/2011 as amended, totally valued at Rs.
1,60,05,704/- (Rupess One Crore Sizty Lakhs Five Thousand SBsven
Hundred and Four only) {as detailed in Annexure-A to the SCN, should
not be held liable for confiscation under Section 111{m) and 111jo} of the
Customs Act, 1962,

Customs duty amcunting to Rs. 2,01,61,753/- (Rupees Two Crore Cne
Lakh Sixty One Thousand Seven Hundred and Fifty Three only}, as
deiailed in the Annexurc ‘A’ to the show cause notice evaded by them an
the goods imporied by wrongly claiming and availing the benefit of
exemption under notification No. 99/2011-Cus dated 09/11/2011 as
amended, should not he demanded amd recovered from them, under

Section 28(4) of the Customs Act, 19632,

The Custormis Duty amounnting to Rs. 85,60,628/- (Rupees Eighty Five
Lakhs Sixty Thousand Six Hundred and Twezty Eight only) already paid
by them should not be appropriated and adjusted towards their duty
liability.

Interest should not be recovered from them on the said Customs duty, as
at (fi] above, under Section 28 AA of the Customs Act, 1962,

The Interest amounting to Rs. 59,807/- (Rupees Fifty Nine Thousand
Eight Hundred and Seven only) already paid by them should not be

appropriated and adjusted towards their inierest Hability.

Penalty should not be imposed on them under Section 112{a) and
112{b)/114A of the Customs Act, 1962.

Penalty should not be imposed on them under Section 114AA of the
Customs Act, 1962,

DEFENCE SUSMISSIONS:
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i) M/ s Kesar Spices vide letter dated 13.06.2024 submitted their writien

reply. The same is being reproduced below:

ii} They denied all the allegations levelled against them and further stated
that in spite of repeated written requests and reminders, the DRI has not provided

them the documents pertaining to the present case as asked for in accordance with

" what has been stated in the show cause notice. However, they have neither received

a reply from the DRI and nor been provided with a copy of such documents asked
for and therefore, there has been a delay in replying to the show cause notice.
Therefore, the delay shall not be construed against the deponent as it has only been
caused due to the willful non-compliance of the DRI with the provisions of the show

cailse notice.

1id} They stated that a detailed para wise reply is not being preferred and they
reserve their right fo submit a detailed para wise reply once provided with all the
documents that have been asked for from the DRI.

iv) In reply to para 1, they stated that M/s Kesar Spices was started in the

vear 2012 and was engaged in the business of importing and exporting dry fruits

_ and spices. Therefore, what is stated in paragraph 1 is not denied by them.

v) They stated that the present casc is pertaining to import of Walnuts (in-
shell) which they had imported from Afghanistan and since as per the Notification
No. 99/2011-Cus dated 09.11.2011 there was an exemption of duty to be paid on
goods imported from Afghanistan, they had imported Walnuts (in-shell} of
Afghanistan origin from his business associate M/ s Kalimullah Hidayat Afghan Lid
KDR, Afghanistan which was run by Mr. Ashmatullah.

vi) As per Rule 4A of Rules of Determination of Origin of Goods under the
Agreement on Scuth Asian Free Trade Area [SAFETA), products wholly produced or
obtained in the territory of the exporiing Coniracting State which includes
Agriculture products grown in the contracting expurﬁngﬁtate are eligible for

exemption under the notification mentioned hereinabove, Therefore, the walnuts

. imported from Afghanistan qualified for this exemption under the notification dated

09.11.2011 since the same were being imported from the Islamic Republic of
Afghanistan which is a contraciing pariy to SAFTA.

vif} SAFTA certificate bearing No. 04715 and 04716 dated 14.05.2019 were
produced by them upon import of such walnuts from contracting Afghanistan and
therefore, was eligible for the exempiion from payment of duty as per the notification
dated 09.11.2011.
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viii) The case against M/s Kesar Spices is that the good were wilfully mis-
declared az being from Afghanistan origin whereas the walnuis were of California,
USA and the same was done to evade paying the applicable duty and wrongiully
avail the benefit available to gocds imported from Afghanistan, A SAFTA Country.

" The DRI had raided and confiscated the said container on 10.07.2019 and found

walnuts in the container. It is alleged that in the said container, the DRI found three
different stickers suggesting that the walnuts were of California origin, A
Panchnama was also recorded confiscating the sald container and these alleged

stickers found in it

ix) They further submitied that the entirc case against them is false and
fabricated. They stated that the walnuts are of Afghan origin and the requisite
documenis incliding the certificate of origin and bills of lading and have also been
produced before the authorities which have been duly verified. It is these
cormmunications and veriﬁ!:aﬁon of these documents that have not been provided to
the themn herein. It is submitied that the Panchnama is a false panchnama and that
there is no proof found that ihe goods (walnuts) are not of Afghan origin.

=} Further, they have submitied all documenis with the DRI including the

certificate of couniry of origin and the bills of lading amongst other documents which
have sl been verified by the DRI. That the entire case against Kesar spices is based
o the fact that three stickers were allegedly found in the container which state
California" on them and thercfore, Tt is alleged that the entire confainer of walnuts
were of Californian origin and mis-declared to be of Afghan origin o claim benefit
under SAFTA and evade duty. There is 1zo other procf or evidence on record to show
that walnuts were not of Afghanistan origin. That these alieged stickers are also of

different names and have been planted to frame the present deponent.

xi) Further, they submitted that the enfire case built against them is Mala
fide and the said stickers were planted in the consignmernt. That, the same is proven

from the fact that the DRI officers raided the office premises of the deponent prior

- 1o even scizing or conducting panchnama at Mundra Port. That, the panchnama

conducted at the office of the deponent was on 10.07.2019 at 11:30 hours whereas
the Panchnama conducted at the port was at 12:30 hours. This proves that the DRI
laad raided the offices of the deponent even before they conducted and recorded the

Panchnama of seizure of the consignment.

23t} When their office was raided, the DRI officials had come with a
premeditated plan to extort money from the deponent and not only resorted to
physically abusing him but also humiliated him in an inhomane manner. They had
also preferred a complaint against the officers of the DRI and had alsc preferred a
writ Petition before the Hon'ble High Court seeking transfer of investigation because
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of the said abuse. The Hon'ble High Court in the said writ petition being SCRA No.
8263 of 2019 was pleased to allow the deponent to attend the summons of the DRI
. In presence of their advocate. That, since the beginning, there was a mala fide

attempt on part of the officers to extort money from the deponent.

xiii) They stated that in paragraph 7, what is stated is completely denied. That,
such payment of duty was done under duress and is in no manner an acceptance

or admissionl on part of the deponent.

xiv) Further, the Panchnama conducted by the DRI states that goods came
from America to Dubai and then to India. Whereas the file of the goods of declaration
states that goods have come in 1o India through Pakistan. The container number
also matches with the one seized and further, the DRI has also verified these
documents. Hence, the case of the DRI has not been proven and to the contrary, the

fact that the goods have come from Afghanistan has becn proven.

. xv) The communications inter se the departrments wherein the DRI has verified
the documents submitied by Kesar Spices have not heen produced along with the
RUD. It is submitted that all the documents produced are genuine. That ihe
certificate of origin of the goods has been provided by Kesar Spices which has been
duly verified by the DRI.

xvi) Since the entire case of the DRI is based on the allegation that the goods
(walnuts) were aliegedly of California origin and brought into India by mis declaring
to be of Afghan origin to evade duty. In light of such allegations, the evidence that

bears the most imporiance is the certificate of the origin of the goods.

XWIi) An inquiry was made with the shipping line to track the container number
of the deponent and the shipping line also verified that the container had indeed
been exported from Afghanistan only. The same was communicated to the DRI by
- the shipping line vide e-mail, which is alsoc forwarded to them by the shipping line.
However, the same has not been made part of the documents relled upon by the
DRI.

Eviii) in the entire show causc notice, the allegation levelled against the
deponent is that of forging the phyto certificate. However, the phyto certificate is not
a determining factor for deciding the origin of the goods. Phyto certificate is a
document given by an independent agency which declares that the goods are safe
for consumption and an invalid phyto certificate does not invite the payment of duty
or interest or fine as alleged in the show cause notice. That, the phyto certificate
only declares that goods are pest free and safe for consumption, phyto certificate in
110 way is a proof of the country of origin. It is pertinent to note that the case against

the deponent for which the deponent was made to deposit a buge sum towards the

k
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evasion of duty is of mis-declaring the goods to be of Afghanisten origin and the only

question to be decided in this case is what the country of origin of the goods is. It 1s
. submmitted that the certificate of origin has been verified, the goods of declaration
documents have been verified and therefore, there remains no quesiion of the phyto
certificate. The entire case of the DRI has been proven to be false and there is no

evidence against the deponent of mis-declaring the goods imported.

=ix) Ag per Customs Act, 1962 the origin of the goeds 1s determined on the
basis of certificate of origin issued by country of origin subject to verification.

RX) Therefore, pcersonal hearing is required for them to disprove the case that

the DRI has malafidely and falsely created against the deponent.

x=xi) They should be given opportunity of the physical hearing; they will remain
present with all the relevant documents that they are relying upon. They are
innocent and they pray that the present show cause notice be quashed and set aside

i light of the above.

34. Record of Personal Hearing:

tAudi alteram partern’, is an important principal of natural justice that dictates to
hear the other side before passing any order, Therefore, Noticees were given personal
hearing on 24.12.2024. Shri Aniq Asif Kadri, Advocate and authorised persona of
M/s. Kesar Spices and Shri Suresh kumar Bhatt appeared for personal hearing
through virtual mode. During the personal hearing Shri Aniq Asif Kadri, Advocate
stated that:

“As per the DRI, the c:ase. was that two containers were imported by M/s Kesar
apices. The two containers were having walnuts. The case of the DRI is that they
. were willfully mis-declared. Though the walnuts were Californian origin, they were
shown to be of Afghanistan origin and the only basis of the same is that they had
found three stickers in the two containers which stated California nuts. Thereafter

both the containers were seized and that was the case.

He shared the screen. There were certain documents, he read the panchnama
dated 10th of July 2019. This is the panchnama drawn at Mundra container freight
station. He drew attention to the timing of the panchnama. Itis on the 10th of July
at around 12:30 hours. Interestingly, on the same day, the DRI had also raided
their office. As per them, after they seized the container that they found this and
they came to their office. However, the panchnama at their office at 11:30 on

10/7/2018. 8o it is thelr humble submission here, they had raided their office 1st
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© and thereafter it is alieged that certain stickers were found in the containers
thereafter.

The second poinf is as far as the walnuts are concerned, the benefit was claimed
as per the SAFTA rules for the duty benefit. The country of origin being
Afghanistan. It is visible from the certificate of origin. Goods consigned from
Kalimullah Hidavat, Afghanistan, Goods consigned to Kesar spices and No.12,
Declaration by the exporter “The undersigned hereby declares thai the above
details and statements are correct that all the goods were produced in
Afghanistan,” Now, his submission is that this certificate of origin has also been
verified by the DRI, however, the verification communication of the same has not
been made part of the relied upon documents which is why they had been
perzistently writing letters 1o the DRI for them to be provided with those copies.
The second is, the coods declaration file
states that in transit to India via Karachi by sea and the port of shipment is
Kandahar. The next page bears the stamp of the Pakistan Customs. It has come
from Afghanistan transit. The same is for the second container as well. He opened
an e-mail from the shipping line verifying that the particular cargo was stuffed at
Alghanistan, Chaman, the case ol the DRI is that these walnuts were actually
imported from America and not from Afghanistan. They never entered Afghanistan.
They were sent siraight to Karachi and they were packed there and thereafter
shipped to India. There's alsc another version where they say that the goods came

from America to Dubal and then Dubai to India.

However, the goods declaration filed, the confirmation from the shipping line and
the certificate of origin all point to one fact that the goods were of Afghanistan
grigin, shipped from Afghanistan Kandar via Karachi port and then have entered
. India. Tt is also their case that when they raided their office that Mr. Suresh Bhait
in thelr presence had informed them that earlier also in May 2019, he had imported
3 containers, which were also of walmuts, Those three containcers were cleared.
They were cleared, they were imported, {he goods were sold. Thereafter, when they
came to their office, the duty has been collected for them. There is no evidence
whatsoever on record. There is not even a sticker found in those containers. Those
containers were not even scized. Those containers were cleared by the Cusfoms
department and thereafter after paying the due duty and claiming the benefit
under the SAFTA, those goods were imported, In these two containers the only
piece of evidence is these three stickers found. These three stickers found the
photos of which are attached in the panchnama. He has not seen these stickers. It
is the person in Afghanistan who has packed the container there at Kandhar. It
has come to Karachi. It has not been opened in Karachi. It has come straight to

India. So it is his case, that there is a certificate of origin which has been duly
- verified by the DRI And as far as the dispute is regarding the origin of the goods,
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because here the entire dispute is regarding the duty, had it been: a California
walnut, he would have had to pay higher duty, whereas since these walnuts were
from Afghanistan, he was duly granted the exemption as per the SAFTA rules. So
his humble submission is, that when a dispuate is regarding the origin of the goods,
the certificate of origin if verified, stands requisite proof to show that the geads

were fram Afghsnistan.

He further stated that it is backed by the fact the goods declaration file also which
states that it was pacleed in Afghanistan, came to Karachi and then te India and
also the confirmation by the Shipping lines. So there leaves no room for doubt that
these walnuis were ol Afghanistan origin have come to Karachi and from Karachi
have ¢ome to India, which is his case. So in his humble sobmission, there would
* be no liability on his client to pay any further duty. He is liable to get the exemption
under the SAFTA rules for Afghanistan goods, the goods were imported. He has
not been able to get the goods released even though he had paid the sufficient bank
guarantee. The goods were the goods got spoiled. Since the nature of the goods are
such, they remained at the port for sc long and they were spoiled. So they have
already laced a huge loss of two containers. They have not been able to sell the
wallnuts,

S0 this is the case of his client that the goods were originaily from Afghanistan and
he should get the advantage of the duty waiver as per the SAFTA Rules.”

DISCUSSION AND FINDIND:S:

35. [ have carefully gosie through the impugned Show Cause Notice SCN No.
GEN/ADJ/COMMBM/ 11/2024-Adjn-0/c Pr. Commr- Cus-Mundra dated 13.02.2024
_ issued by the Pr. Commissioner of Customs, Cusiom House, Mundra, relied upon
documents, legal provisions and the records available before me. The main issues
involved in the case which are to be decided in the present adjudication are as below
whether:

] The Geods ie. ‘Wanuts {In-shell)’ weighing 1012530 Kgs, imported by
wrongly claiming and availing benefit of exemplion under Notification No.
99/2011-Cus dated 09/11/2011 as amended, totally valued at Rs.
1,60,05,704/- (Rupeecs One Crore Sixty Lakhs Five Thousand Seven
Hundred and Four only) (as detailed in Annexure-A to the 8CN, are Hable
for confiscation under Section1 111{m} and 111{c) of the Customs Act, 1962,

(i Customs duty amounting to Rs. 2,01,61,753/- {Rupees Two Crore One
Lakh Sixty One Thousand Seven Hundred and Fifiy Three only}, as detailed
m the Annexure ‘A’ %o ihe show cause notice evaded by them on the goods
imported by wrongly claiming and availing the benefit of exemption under
notification Na. 99/2011-Cus dated 09711 /2011 as amended, are liable to
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he demanded and recovered from them, under Section 28(4) of the Customs

Act, 1962.

(iii) The Customs Duty amounting to Rs. 85,60,628/- {Rupses Eighly Five
Lakhs Sixty Thousand Six Hundred and Twenty Eight only) aiready paid by
them are liable to be appropriated and adjusted towards their duty liability.

{iv) Interest is liable to be recovered from them on the said Customs duty, as
at (ii} above, under Section 28 AA of the Customs Act, 1962.

(v)  The Interest amounting to Rs. 59,807 /- (Rupees Fifty Nine Thousand Eight
Hundred and Seven only) already paid by them is liable to be appropriated
and adjusted towards their interest liability.

fri) M/=s Kesar Spices and its proprietor are lable to be penalized under Section
112(a) and 112{b)/114A of the Customs Act, 1962.

vii) M/s Kesar Spices and its proprictor are liable to be penalized under Section
114AA of the Customs Act, 1962,

36. After having framed the main issues to be decided, now [ proceed to deal with
each of the issues herein below. The foremost issue before me is to decide in this
case is as o whether Noticee has wrongly claimed and availed benefit of exemption
under Notification No. 99/2011-Cus dated 09/11/2011 as amended, in respect of
. the imported goods i.e. Walnut (In-shell) and the same are liable for confiscation
under section 111 [m] and section 111 {o) of the Customs Act, 1962,

37. Wrong availment of exemnption notification and confiscation of goods:

1) I find that as per si]ec:ific inputs regarding wrong claim of exempticn
Notification No. 99/2011-Cus dated 09.11.2011 through mis-declaration of Country
of Origin by M/s Kesar Spices, Bill of Entry No. 3997006 dated 09.07.2019 was put
on hold by DRL

ii} During examination of the goods covered under Bill of Entry No. 3997006
dated 09.07.2019 under panchnama dated 10.07.2019, incriminating evidences in
form of paper slips/paper tags stitched attached on bags or found inside the bags
. containing Walnut (in-shell) clearly indicated that the goods are of USA origin.
Accordingly the goods ' were placed under seizure vide Seizure Memo dated
26.07.2010,
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iii) Further, Search was carried oul at the office premises under panchnama
dated 10.07.2019 wherein Shri Suresh Bhatt informed that the supplier of
Afghanistan Mr. Ashmat (probably owner of supplier firmn M/s. Kalimullah Hidayat
Afghan Ltd., Kandahar, Afghanistan) during final discussion about the business had
informed him that they (the supplier of Afghanistan) would arrange the documenis
showing Country of Qrigin as Afghanistan, whereas the goods will be of USA origin.
Shri Suresh Bhatt also informed before the Panchas that Mr. Ashmat will first
import the consignment of Walniuts from USA to Karachi, Pakistan and change the
packing and finally export the same to India with manipulated documents showing
Country of Origin as Afghanistan. Shri Suresh Bhatt also informed before the
. Panchas that he had also imported one consignment of Walnuts {In-shell) during
May, 2019 vide Bill of Entry No. 3385021 dated 25/05/201%2 from the same
supplier. The officers withdrew 02 mobile phones used by Shri Suresh Bhatt on
reasonable grounds that the said mobile phones contairn important data relevant to

DRI inquiry under proper Panchnama and in sealed manner in presence of Panchas.

iv) I find that M/s Kesar Spices vide lefter dated 27.07.2019 voluntarly
submitted the Demand Draft No. 009482 dated 24/07/2019 amounting to Rs.
87,05,435/- issued by the Axis Bank Ltd, Branch— Chandkheda, Ahmedabad for
payment of Duty, applicable interest and Penalty in respect of late filing of Bill of
Entry in acceptance of their mistake committed regarding mis-declaration of

Country of Origin as Afghanistan, as gocds imported were of USA origin.

) I find that the IPPC Official Contact Point of Afghanistan for Plant
" Protection and Quarantine Directorate, Govt of Islamic Republic of Afghanistan
vide email dated 25/12/2019 and 01/01/2020 had informed that the treatment
with ‘Methyl Bromide’ {MB] shown in the Phyto Sanitary Certificates (PSC)
submitted by M/s. Kesar Spices at the time of import of both Bills of Entry were
completely fake. Further, IPPC Oificial Contact Point of Afghanistan for Plant
Protection and Quarantine Directorate, Govt of Islamic Republic of Afghanistan
had forwarded the scanned copies of the original Phyto Sanitary Certificates (PSC)
issued to the exporter of Afghanistan. On comparison of the same with Phyto
Sanitary Certificates as submitted by the importer at the material time of import it
was found that there was difference in the details provided in column from 10-16
of the certificates. Alsa in the PSC No. 202981 dated 01.05.2019 forwarded by IFPC
Official Contact Point of Afghanistan [or Plant Protection and Quarantine
Directorate, Islamic R$pub1ic of Afghanistan, under the details of Full Name and
" Address of Consignee it is mentioned as ‘Maadhav Trading Company, lst Floor,
1072, Gandhi Gali Khari Baoli, Delhi. Further, there was difference in the pattern
of affixation of office seals in both the type of certificates. The said emails confirmed
that M/s Kesar Spices had submitted manipulated Phyto Sanitary Cerlificates
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(PSC} hefore the Customs Authorities and the Plant Quaraniine Station,
Department of Agriculture & Cooperation Farmers Welfare, Ministry of Agriculture
and Farmer's Welfare, Government of India in case of both Bill of Entry.

vi) I find that during statement dated 04.09.2019, Shri Ravi Patel, Proprietor
af M/s Uma Trading Co. confirmed that Shri Sureshkumar Bhatt sold him {Shri
Ravi Patel} old lot of ‘California Inshell Walnuts® in the month of June, 2019 on the
invoices of M/s. Kesar Spices, Ahmedabad. Further, he stated that they also
. purchased certain quantity of ‘Califormia Inshell Walnuts’ from the same old lot of
‘California Inshell Walnuts’ from M/s, V H Traders, Deesa, Gujarat on the reference
of Shri Sureshlumar Bhatt. Other buyer Shri Vishal Harishbhai Joshi, Proprietor
aof M/s. ¥V H Traders, 10, Pavan Complex, B/H UCO Bank, Pavan Corner, Deesa,
Banaskantha, Gujarat - 385535 in his statement under section 108 of the Custoras
Act, 1962 recorded on 06/01 /2020 confirmed that he had purchased the Walnut
Inshell from M/s. Kesar Spices and M/ s. Mahalaxmi Agro Industries, Unjha on the
suggestion of Shri Suresh Kumar Bhait. These stalements corroborate the facts
that goods covered under Bill of Entry No. 2385021 dafed 25.05.2019 was aiso of
USA Origin.

vii) Further, from the call details records of 3h Suresh EBhatt, it was found
that he was not inn contact with any mobile number of Afghanistan and was in
~ contact with Mobile Nos/Landline Nos of Pakistan. On scrutiny of call details, it
was observed that various calls either received or made by Shri Suresh Kumar
Bhatt to International numbers were on mobile 823032763535, 923214447868,
923205361010, 923007096850, 922132418316, and 923224825448 with
international calling prefix of Pakistan (+92) only and not to Afghanistan [(+93). It
clearly appears that Shri Suresh Bhatt was in contact with Pakistan based person
and not with any person belonged to Islammic Republic of Afghanistan.

viii) The Importer had not provided any evidences in form of remitianices
made to overseas supplier against the said imports from Afehanistan vide Bills
of Entry No. 3385021 dated 25/05/201%9 and 3997006 dated 09/07/2019. The
Importer had stated that hc had bank account in Axis Bank bearing Account
No. 813020019047844 and submitted bank statement for the period from
25/05/2019 1o 10/08 /2019 from which it implicates that there was no payment

- corresponding to imports made through this bank account,

ix) 1 find that during ihe statement of Shri Aakash Nair, Senior Execufive
of M/s Winwin Maritime Limited recorded on 21.10.2019 under section 108 of
the Customs Act, 1962, he stated that M/s Allied Container Lines, Karachi had
provided the containers mentioned in the Bills of Lading at Karachi only and the
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cargo was stuffed from the Badaruddin Yard, Karachi and loaded from Karachi
Fort.

ix) Noticee vide letter daied 13.06.2024 and in personal hearing dated
24.12.2024 has contended that certificates of origin & bills of landing have been
verified by DRI and were found genuine, however DRI has not provided them the

verified documents. In this regard, ongoing through the records of the case, it

* has been found that DRI, AZU Ahmedabad, vide letter dated 04/09/19,

22.04.2020 and 27.01.2021 requested the Director (Iniernational Cusioms),
CBEC, New Delhi to cause necessary verification of COO Certificate and obxain
the necessary documents filed by exporter to ACCI. However, there is nothing
on record that the sought documents were received to the DRI. Further, Noticee
has alse not submitted any facts/evidences corroborating their claim that
verification documents have been received by DRI Hence, it is evident and clear
that Moticee has contended here purely on the basis of assumptions and

speculations.

x) Further, Noticee has submitted that the alleged stickers of different
names on the cargo have been planted by DRI to frame them. In this regard, 1

find that alleged stickers were found on bags during examination of the goods.

. The said examination was taken over by DRI under the witness of independent

Panchas and the authorized representative of Custom Broker appointed by
Noticee. The independent Panchas and representative of Customs Broker agreed
with the content of panchnama and put their dated signature in token of
correctness. Furither, Noticee have never retracted to the panchnama findings
during investigation. Secing these facts, there remains no question of plantation
of stickers on bags. Further, no independent evidence in support of planiation
of slickers has becn produced by Noticee. Hence, [ find that the contention

raised by Noticee is devoid of Facts and merits.

xi) Noticee vide their defense letier has also contended that the entire case
built against them is malafide and stickers were planted In the consignment as
panchnama conducted at the cffice of the deponent was on 10.07.2019 at 11.30

_ whereas the panchnama conducted at the port was at 12.30 hours on the same

day and thus DRI raided the office of Noticee before they conducied and recorded
the panchanama of seizure of the consignment. In this regard, I find that there
is no bar in searching the premises based on an intelligence for gathering the
substantial evidences before the conclusion of the examination of the goods. The
conducting of search at the office premises of Noticee before completion of
examination of the goods doesn’t prove the allegation that the case was framed

with malafide intentions and stickers were planted. There is not a single piece
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of evidence provided by Noticee to substantiate their allegation. Further, Noticee
was presentl at the time of search and has duly signed the search Panchnama
in token of the truth and correctness of the Panchanma. No such incidences
happened during the search as recorded under Panchnama dated 10.07.2012
which indicate any truth in the story of plantation of stickers narraied by Noticee
here. Hence, 1 find that the facts preduced by the Noticee doesn’ support his
' contentions and the same has no relevance here.
xii) Noticee further submitted that the payment of duty was done under
duress and is no manner an acceptance or admissioh on part of the deponent.
Ongoing through the fact of the case, it was found that search was conducted
onn 10.07.2019 and the letter regarding acceptance of mistake was given en
24.07.2019 after 17 days. Further, Noiicee vide additicnal submission dated
06.02.2025 has stated that in the writ petition SCRA No., 8263 of 2019 they have
stated on oath in his petition that he was made to sign the letfer dated
24.07.201%9 under duress and coercion. Ongoing through the writ petition and
counter affidavit reply by DRI, it was found that all the allegations were denied
by DRI. Further, the writ-applicatiun was withdrawn by Woticee without final
outcome of the case. Hence, the contention of Noticee that the letfter was taken
" under duress was not proved in the court of law. Further, before filing the writ
petit‘ioﬁ, the letter has never been retracted on record by the Noticee.

Accordingly, | find no force in the contention raised by Noticee here.

xiii} Noticee further contended that in the enfire show cause notice, the
allegation levelled against the Noticee is that of forging the phyto certificate and
the same is not a proof of country of arigin. Here Noticee {atled fo appreciate the
fact that allegation of mis-declaration of Couniry of Origin is not solely on the
basis of forged Phyto Certificate. There were many incriminating evidences
gathered during investigation, Elce siickers found on goods, statement of local
traders recarded under section 108 of the Customs Act, 1962, call records,
acceptance letter by Noticee and Non remittance of forcign exchange to prove
the fact bevond doubt that goods were of USA origin. There is no denial regarding
" submission of forged Phyto-certificates by Noticee. The forged phyto-certificates
further, strengthen the incriminating evidences found during the investigation.
Hence, I find that the coniention of the Noticee that the entire show cause notice

is based on the charges of fake Phyto-Certificates Is wrong and not sustainable.

xiv) There is a well settled principle of law that was pronocunced by Hon'ble
Tribunal in case of Chernai Port fimport] vs Eree Naokodo Enterprises
Customs Appeal No. 40261/2023 declded on 31.05.2023:
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*Section 123 of the Customs Act requires burden of proofin ceriain cases and in
the light of owr above discussion, the ‘burden of proof which has not been
defined under the Customs Act, therefore, has to be looked into from the point
of the Indiagn Evidence Act. When a stafutory authority enterigins a doubt, a

. Show Cause Notice will be naturally issued based on certain observations and
it is for the noticee to satisfy and tc prove that the observations [/
allegations of the statutory authority issuing such Show Cause Notice
is wrong. The burden of proaf, therefore, is always there on the noticee
initially, which has to be discharged in the firsi place”. In the current
case, Noticee in his submission has raised the conlention on the basis of
assumption and presumption and hence failed to give valid defense in respect

of each and every allegation.

xv) In view of the evidences i.e. labelled stickers found on the goods during
the examination, acceptance of dcaling with Pakistan trader and hatching
congpiracy of arranging forged COOQO in search panchnama dated 10.07.2019,
siatement of lneal traders recorded under section 108 of the Cusitoms Act, 1962
- that they have purchased “California Inshell Walnut™ from Suresh Bhatt in the
month of June 2019, call records Indicating that Noticee was never in touch of
exporter from Afghanistan, fake /forged Phyto-sanitary certificate in case of both
Bills of Entry, acceptance letter of Noticee regarding mis-declaration of Country
of origin and statement of senior executive of M/s Winwin Maritime Limited
recorded under Section 108 of the Customs Act, 1962 that containers mentioned
in Bills of Lading were provided in Karachi and cargo was stuffed in Badaruddin
Yard, Karachi, it remains an undisputed fact that the origin of the impugned
goods were mis-declared as Afghanistan instcad of USA in casc of both Bill of
Entry No. 3997006 dated 08.07.2019 and Bill of Entry No. 3385021 dated
25.05.2019. The preponderance of probability which emanates from the above
cited facts and evidences points clearly in the direction of the imported geods to
be of USA origin.

xvi) I find that Notification No. 99/2011-Cus dated 09,11.2011 exempts all
goads other than those mentioned in the 'Annexure’ to the notification, from the
whole of the duty of cusioms leviable thereon under the First Schedule to the
Customs Tarifl Act, 1975 (51 of 1975), when imported into India from a country
listed in 'Appendix’ to the Notification. But as per the provision of said
notification the importer has to prove to the satisfaction of the Depuiy
Cominissioner of Customs or Assisiant Commissioner of Customs, as the case
may be, that the goods in respect of which the benefit of this exemption is

claimed are of the origin of the countries as mentioned in the Appendix.
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However, as | have held in the foregoing paras that the country of origin
af the goods were mis-declared as Afghanistan and the same were lound to be
af USA origin. As USA bhas not been covered in the appendix of the Notification
. No. 92/2011-Cus dated 09.11.2011, | hold that the benefit of the same can't be
extended to the goods covered under the impugned Bills of Entry.

®vii) Section 111{m} stipulates that any goods which do not correspond in
respect of vahie or in any other particular with the entry made under this Act or
in the case of baggage with the declaration made under seciion 77 shall be liable
for confiscation. In this case, in respect of both Bills of Entry i.e. 3385021 dated
25.05.2019 and 3997006 dated 09.07.2019, the grods were found to be mis-
declared in terms of couniry of origin hence the same are lable for confiscation

under Sectionn 111 () of the Customs Act, 1962,

xvili]) Section 111l{o) stipulates that any goods exempted, subject to amny
condition, from duty or any prohibition in respect of the import thereof under
~ this Act or any other law for the time being in force, in respect of . which the
condition is not observed unless the non-observance of the condition was
sanctioned by the proper officer, shall be liable for confiscation. In this case, in
both the Bills of Enfry Le. 3385021 dated 25.05.2019 and 3997006 dated
09.07.2019, Noticee failed to fulfil the main condifion of the notification that the
exemplion claimed are of the origin of the countries as mentioned in appendix
lLe. Alghanistan. Further, wvarious incriminating evidences found during
investigation as discussed in foregoing paras, proves the goods to be of USA
Origin beyond any doubt. Accordingly, I hold that goods covered under both Bills
of Entry 3385021 dated 25.05.2019 and 3997006 dated 09.07.2019 are liable
for confiscation under Section 111 (o) of the Customs Act, 1962,

xix) As the goods are lable for confiscation, it is indispensable to examine
the applicability of redemption fine on goods under Section 125 of the Customs
Act, 1962 covered under both Biils of Entry.

a) SECTION 125. Option to pay fine in leu of confiscation. —

Whenever confiscation of any goods is authorized by this Act, the officer
adjudging it may, in the case of any goods, the importation or exportation
whereof is prohibited under this Act or under any other lay for the time being
in force, and shall, in the case of any other goods, give to the owner of the goods
[or, where such owner is not known, the persen from whose possession or
custody such goods have heen seized,] an option to pay in lieu of confiscation

ot zuch fine as the said officer thinks ft.

59 61 of 73




F No. GENEADSCOMM I 1/2024-Adin-0fo Pr.Commr-Clis-Mundra

Provided that where the proceedings are deemed to be concluded under the
' provise to sub-section (2) of section 28 or under clause (1} of sub-section (6) of
that section in respect of the geods which are not prohibited or restricted, [no
such fine shall be imposed)

Provided further that without prejudice to the provisions of the proviso to sub-
section {2) of sectiont 115, such fine shall not exceed the market price of the
goods confiscated, less in the case of imported goods the duly chargeable
thereomn.

{2} Where any fine in lien of confiscation of goods is imposed under sub-section
(1), the owner of such goods or the person referred to in sub-section (1), shall,

in addition, be ligble to any duty and charges, payable in respcet of such goods.|

(3)[ Where the fine imposed under sub-section (1) is not paid within a period of
" one hundred and twenty days from the date of option given thereunder, such

option shall become void, unless an appeal against such order is pending.

Explanation. - For removal of deubts, it is hereby declared that in cases where
an order under sub-section (1} has been passed beiore the date on which the
Finance Bill, 2018 receives the assent of the President and no appeal is pending
against such order as on that date, the option under said sub-section may be
exercised within a period of one hundred and tweniy days from the date on

which such assent is received.]

b) Al this point, one has to understand that there cannoti be a demand of
duty, where the goods are seized and are in the possession of the government. It
1s a basi¢ principle that goods and duty travel together. Thus, when the goods are
- in the possession of the government having been seized, there cannot be a
demand for duty. Duty payment, even differential duty payment arises when the
goods are confiscated and ordered [or release to the importer. Section 125(2)
which provides that where any fine in Heu of confiscation of goods is imposed under
sub-gection: (1), the owmer of such goods or the person referred to in sub-section {1},
shall, in addition, be liable to any duty and charges poayable in respect of such
goods, makes this above position clear.

Thus, the proviso which is inserted in Section 125 referring to cases under
Section 28 which are essentially in respect of demand of duty where the goods are
not seized; detained by the department, gives room for interpretation that
Redemption fine is imposable even if the goods are not seized and are not available

for confiscation.
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Further, these points were already settied in case of Judgment dated
11.08.2017 of Hon’ble High Court of Madras in C.M. 4, No. 2857 of 2011 in the
case of Visteon Automotive Systems Indig Ltd. Vs, CESTAT, Chennai [2018 (9)
G.5.T.L. 142 {(Mad.)]. Parz 23 of the said Judgment is as follows:

“The penalty directed against the importer under Section 112 and the fine payable
under Section 123 operate in two different fields. The fine under Section 123 is in Rew of
confiscafion of the goods. The payment of fine followed up by payment of dufy and
other charges levinble, as per sub-serction (2] of Section 125, fetches relief for the goods
Jrom getling confiscated. By subjecting the goods to payment of duty and other
charges, the improper and trregular importation is sought to be regularized, whereas,
by subfecting the goods to payment of fine under sub-section {1} af Section 123, the
goods are saved from getting confiscated. Hence, the availability of the goods is not
necessary for imposing the redemption fine. The operning words of Section 125,
"Whenever confiscation of any goods is authorized by this Act ....", brings ouf the point
clearly. The power to fmpose redemption fine springs from the authorizafion of
confiscation of goods provided for under Section 111 of the Acl. When once potwer of
authorization for confiscalion of goods gets traced [0 the said Section 111 of the Act, we
are of the opinion that the physical availability of goods is not so much relevant. The
redemption jine is in fact to avoid such conseguences flowing from Section 111 only.
Hence, the payment of redemption fine saves the goods from gelting confiscated.
Hence, their physical availability does nol have any significance for imposition of
redemption fine under Secfion 125 of the Act.”

Further, In the case of /s Tenus Enterprises vs CC, Chennai 2006/129)
E.L T. 661 Tri-Chennai} it has been held that:

“We cannot accept the conlention of the appellants that no fine can be imposed
ir rrlc':'sp:?ct of goods which are already cleared. Once the goods are held liable for
1 confiscation, fine can be imposed sven if the goods are not available, We uphold the
finding of the misdeclaration in respect of the parallel invoices issued prior o the date
of filing of the Bills of Entry. Hence, there is misdeclaration and suppression of value
and the offending goods are lable for confiscation under Section 111{m) of the
Customs Act. Hence the imposition of fine even after the clearance of the goods is not

against the law.”

In case of Synergy Fertichem Lid vs Union of Indla, reported in 2020 {33}
GS.T.L 513 (Guf.] has relied on the judgment in case of C.M.A, No, 28357 of 2011
i1 the case of Visteon Autometive Systems India Ltd. Vs, CESTAT, Chennai [2018
(9] G.8.T.L. 142 (Mad.) and held that “we would fike to follow the dictum as laid down
by the Madras High Court":

T5% 68 of 73




N0, GEN/ADJICOMM 1 1/2024-Adin-Ofn Pr-Commr-Cus-Muaidva

| Further, Hon'ble Supreme Court in the landmark judgment in case of Weston
Contponents Ltd. v. Contrnissioner of Customs, New Delhi, {2000} 1 SCC

569 = 2000 (HS) E.L.T. 278 {8.C.} held that

"it is contended by the Learned Counsel for the appellant that redemption Due
could not be imposed because the goods were no longer in the custody of the
respondent-authority. I is an admitted fuct that the goods were released to the
appelant on an application made by it and on the appellant executing a bond. Under
these circumstances if subsequently it is found that the import was not valid or that
there was any other fregularity which would entitle the customs authorities to
confiscate the said goods, then the mere fact that the goods were released on the bond
being executed would not fake array the power of the customns authorities to levy
redemption finz."

Hence, from ithe above discussion and relying on the above judgments, 1 find
that in respect of goods either not available for confiscation or released on the

cxcoution of Bond are liable for confiscation, fine can be imposed.

el In case of Bill of Entry Neo. Bills of Entry 3385021 dated 25.05.2019, the
goods were released for home consumption and hence are not available for
confiscation. However, in view of the above discussions and judgment in case of
C.M.A. No. 2857 of 2011 in the cdse of Visteon Automotive Systems India Lid.
Vs. CESTAT, Chennal [2018 (9} G.8.T.L. 142 {(Mad.)], & Synergy Fertichem Lid
vs Union of India, reported in 2020 (33) G.8.T.L 513 (Guj.}. 1 hold that fine can
be itmpozed under Sectionn 125 of the Customs Act, 1962,

d) Farther, in case of Bill of Entry No, 3997006 dated 09.07.2019, goods were
not cleared for home consumption. Goods were seized vide seizure memo dated
. 26.07.2018. Later on permission for provisional release of the geods were given on
stbmission of Bond and Baniz Guarantee. Hence, in view of the landmark judgment
of Apex Court in case of Weston Contponents Litd, ». Contmissioner of
Customs, New Delhi, [2000) 1 SCC 565 = 2000 (HS) E.L.T. 278 {S.C.) I hold
that fine under Section 125 of the Customs Act, 1962 can be imposed in respect
of goods covered under Bill of Entry No. 3997006 dated 09.07.2019.

38) Duty Demand nnder Section 28 (4} of the Customs Act, 1962

i} The present Show Cause Notice has been issued under the provisions of
Section 28(4), therefore it is imperative to examine whether the secton 28(4) of
Customs Act, 1962 has been rightly invoked or not. The relevant legal provisions of
Section 28(4) of the Customs Act, 1962 are reproduced below: -

"28. Recovery of dufies not levied or not paid or shori-levied or short-paid or
erronecusiy reflinded. —
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{4) Where any duty has not been levied or not paid or has been short-levied
or short-paid or erroneously refunded, or interest payable has not been paid,
part-paid or erronecusly refunded, by reason of,—

fr) collusion; or
{b}) any witlful mis-statement; or
{c} suppression of facts.”

by the importer or the exporier or the agent or employee of the importer or
exporler, the proper officer shall, within five years from the relevant date,
serve notice on the person chargeable with duty or interest which has ndt
been [so levded or not paid] or which has been so short-levied or shorl-paid or
to whom the refitnd has erroneously been made, requiring him to show cause
whit he should not pay the amount specified in the notice,

The term “relevant date" For the purpose of Section 28 ibid, has been

defined in Explanation 1, as pnder:

© )

Explanation I , - For the purposes of this section, "relevant date” means,-

fa} in @ case where duty is 21not levied or not paid or short-letvded or short-
paid}, or interest is not charged, the date on which the proper officer makes an
order for the clearance of goods;

{B) in a case where duty is provisionally assessed under section 18, the date
of adpustment of duly after the final assessment thereof or re-assessment, as

the case may be;

{o} in o case where duly or interest has been erronecusly refunded, the date of

refund,;
fd} in any other case, the date of payment of duty or inferest.

I find that Noticee has actively involved himself in the act of mis-

declaration of COO by arranging fabricated /manipulated Phyto Sanitary
Certificates/COO cerlificales in connivance with Pakistan based trader. This
has been corroboraied by varicus evidences gathersd during investigation i.e.
call recording, statement of local iraders, non-remittances of foreign exchange
ctc. Further he had full knowledge about the mis-declaration of the country of
origin at the {ime of import as evident from the acceptance of his mistalke vide
letter dated 24.07.2019, the acceptance of the fact during panchnama dated
10.07.2019 that he was in full knowledge of the manipulated documents &
original country of origin of the goods and statement of local traders who have
purchased the USA corigin Walmut from Noticee. Hence, it is proved beyond deoubt
that he has willfully misstated in collusion with the overseas supplier and
suppressed the material facts in contravention to the section 46 (4] of the
* Customs Act, 1962, Accordingly, I hold that differential duty can be demanded
under Section 28 (4} of the Customs Act, 1962.
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iii) I find that the said provision of Section 28 (4] of the Customs Act, 1962
provides that duty can be demanded by proper officer within five years from the
relevant date. Thus, 1 find that Section 28(4) ibid provides mechanisin to
demand duty during the period starting from the relevant date and within five
vears from such relevani date. The relevant date has been defined in above
mentioned Explanation-T of Section 28. 1 find thati in this case of Bill of Entry
No. 3385021 dated 25.05.2019, goods have been cleared and atiend finality
in terms of assessment under Section 17 of the Customs Act, 1962, Hence, the
demand of differential duty under section 28 (4] of the Customs Act, 1962 along
with applicable interest under Section 2Z8AA of the Customs Act, 1962 is

" appropriate.

iv) However, in case of Bill of Entry No. 3997006 dated 09.07.2019, the
goods were put on hold and later on permission for provisional release on the
request of Noticce was granted after submission of Bond and BG. Hence it 13
clear that fnal order for clearance of the goods bas not been granted under
Section 47 ibid. In view of clause (a) of the said Explanation-1, I find that the
relevant date in this case will siart from the date on which proper officer of

Customns will make an order {or the clearance of impugned goods.

At this junciure, I would like to refer a judgement of Hon'ble CESTAT Principal

Bench Delhi in case of EVERSHINE CUSTOME fC & F) PVT LTD ps
COMMISSIONER OF CUSTOMS in CUSTOMS APFEAL NO. 51320 of 2019

" wherein the Tribunal has answered a question “Can a differential dufy can be

demanded under section 28{4) on the goods even before the goods have heen
cleared for home consumption? The relevant portion of the said judgement is

as under: -

"32. Evidently, if the order clearing the goods for home consumplion was not
icsued, the assessment is still open and the goods are stll imported goods
assessable to duty under section 17. There eunnot be any demand under section
28. In the present case, the goods were not yet cleared. The importer for his CB)
filed a Bill of Entry self-assessing the dufy which has been found to be erroneous.
‘The duty has to be reassessed and a speaking order has fo be passed by the
proper officer. If the officer. of DRI is alsa the proper officer funder Section 28(11)
or otherwise] and has done the reassessment, he must pass a speaking order.
- Any SCN under Section 28 can only arise after the goods have been cleared for
Home Consumption and not before. This is because a demand under section 28
iz in the nature of review of the assessment already done under section 17 by the
proper officer. Without the assessment under section 17 being completed,
there cannot be review under section 28 and the relevant date under
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section 28 for reckoning the time Yimit has not yet arisen. For this reason,
the demand under seciion 28 n respect of the goods which have not yet been
cleared for home consumption cannot be sustained and the answer to the quesiion
{e} which we raised is ‘No demand under section 28 can be issued unless the
goods have been cleared for home consumption and hernce the demand does not

susfain’"

v) The above judgment of Hon’ble Tribunal strengthens my view that in
_ casc where assessment under section 17 has not beern completed, proceeding of
demand of Demand of duty under Section 28(4) can’t be initiated. In case of Bill
of Entry No. 3897006 dated 09.07.2019, till date no final order for clearance of
impugned goods has been granted, just permission lor provisional release have
been granted to the Notliceg on submission of Bond and B(G. hence asscssment

under section 17 is not completed.

In view of the above discussions, I find it premature to demand the duty under
Section 28(4) ibid, as this Section would kick in only dfter completion of
assessment under section 17 of the Customs Act, 1962. [ allow re:assessment
Bill of Entry No. 3997006 dated 09.07.2019 after denying the benefit of
Notification No. 99/2011-Cus dated 09.11.2019 with consequential duty and
interest if any, under Section 17{4) of Customs Act, 1962, which shall be

_ recoverable from Noticee M /s Kesar Spices.

39. Appropriation of amount depesited during investigation
i} In the foregoing paras, I have held that for Bill of Entry No. 3385021

dated 25.05.2019, the demand of duty under section 28 {4} of the Cusioms
Act, 1962 along with interest under section 28[AA) ¢f the Customs Act, 1962
is sustainable. Further, I have allowed reassessment in case of Bill of Entry
No. 3997006 dated 09.07.2019 after denying the benefit of Notification No.
09/2011-Cus dated 09.11.2019 with consequential, duty and interest if any,
under Section 17{4) of Customs Act, 1962,

ii] I also ohsc;'ve that during investigation, Noticee has deposited Rs.
85,60,628/- and Rs 59,807 /- against the liability off Duty and interest. I hold
that the same is liable to be appropriated and adjusited towards their hability
of duty & interest against the confirmed dEIIlEI;ld of duty/intcrest and
consequential duty/interest raised after re-assessment as discussed m above

paras, .
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40, Imposition of Penalty under Section 112; (a), 112 (b), 1144 and
114AA of the Customs Act, 1962. :

i) Now I come to examine the penalty imposable on M/s Kesar Spices
and Shri Suresh Bhatt, Proprietor of M/ s Kesar Spicies separately under each
alleged section. ) I

|

ii) I find that Section 112 (a) of the Customs Act, 196j2 stipulates that who, in
relation to any goods, does or omits to do any act Wl‘I]iCh act or omission would
render such goods liable {o conliscation under secticr;‘n 111, or abets the doing
or omission of such an act shall be liable for penaliy !lf::-r improper itmportation

of the goods.
!

iii) Further Section 112 (b) of the Customs Act, 1962 stipulates that who
acquires possession of or is in any way concerned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any
other manner dealing with any goods which he knows or has reason to believe

are liable {or penalty for ituproper importation of the goods.

- Iw) SBection 114 A of the Customs Act, 1962 stipulates that:

"Where the duty has not been levied or has been shott-levied or the interest has
rot been charged or paid or has 2 [***bheen part paftfli or the duty or inferest has
been erroneously refunded by reason of collusion or c;zny wilful mis-statement or
suppression of facts, the person who is liable to pay the duty or interest, as the
case may be, as determined under 3 [sub-section (8] of section 28] shall also be
liable to pay a penalty equal to the duty or interest so determined:”

As per 5th proviso of Section 114A, penalties under section 112 and 114A are
mutually cxclusive. When penalty under section 114A is imposed, penalty

under Section 112 is not imposable

In respect of Bili of Entry No. 3385021 dated 25,05.2019

. v} I find that M/s Kesar Spices through its proprictor have filed bills of entry
under section 46 of the Customs Act, 19262 for impert of "Wallnuis (in-shell)” -
by producing fabricated/manipulated Phyte Sanitary Certificates and COO
certificaies and wrongly claimed the benefit of exemption under SAFTA
Notification No. 99/2011-Cus dated 09.11.2011 to avoid the payment of duty
of Customs leviable thereon resorting to wilful mis-statement and suppression
of facts. They were fully aware that the goods imported by them are not of

Afghanistan Origin as evident from their acceptance in panchnama dated
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10.07.2019, letter of acceptance dated 24.07.2019 and statement of loeal
traders recorded unider section 108 of the Customs Act, 1962. Since, Noticee
M /s Kesar Spices has resorted to the wilful mis-staiement and suppressed the
material facts to evade tl’}e duty which is recoverable under Section 28(4) of
the Customs Act, 1962, the mandatory provision of penalty under Section
114(a) of customs act, 1962 is invokable. Further their willful omission’and
commission have rendered the goods liable lor confiscation under Section: 111
m} and (o) of the Customs Act, 1962, Hence, penalty under Section 112 of the
Customs Act, 1962 can be imposed. However as per fifth proviso of Section
114(a), penalties under section 112 and 114{a) are mutually exciusive. When
penalty under section 112A is imposed, penalty under Scclion 112 is not
imposable. Accerdingly, | refrain to Impose penalty under Sectionn 112A and
112B of the Customs Act, 1962 on M/s Kesar Spiceé..

It is peritinent to mention here that it has been held in the judgment of Hon'ble
High Court of Eernataka in case of Commission of Cusioms and Service
Tox, Bangalore vs M/s Sony Sales Corporation 2021(376) E.L.T. 472 (Kar) that

word 'or’ can't be interprefed as 'and' [or the imposition of penalty nnder Section
114 [z of the Cusloms Agt, 1962. Hence, the guantum of penalfy can't be
" interpreted as egual to duty and interest instead of duty or interest. The same
view was taken by CESTAT Bangalore in case of JBM India Dot Lid vus
Commissioner of Centrol Excise and Customs, Bengalore 2023{12} RMT 282,

i) Section 114AA of the Customs Act, 1962 stipulates thai If a person
knowingly or intentionally maltes, signs or uses, or causes to be made signed
or used, any declaration statement or document which is false of incorrect in
any material particular, in the transaction of any business for the purpose of
this act shall be liable to a penaliy. In this case, Noticee has produced /used
fake/forped Phyto-sanitary certificate and COO certificate despite having
knowledge that goods are not of Afghanistan origin, hence they have rendered
themselves liable for penalty under Section 114AA of the Customs Act, 1962.

. vii} Further I find that in the Show Cause Notice, penalty under Section 1124,
112B, 114A and 114AA has been proposed on Sh Suresh Bhatt, proprietor of
M/s Kesar Spices, However, in the foregoing paras, I have held that M/s Kesar
Spices iz liable to be penali;ed under sectionn 1144 anid 114AA of the Customs Act,
1962, Since M /s Kesar Spices is a propretorship frm and Shri Suresh Bhatt is the
sole proprictor, they can't be treated as different entity. The imposition of penalty on
proprietorship firm and its proprietor both will rather amounts to double jeopardy.
Hence, without discussing, the offences made by Sh Suresh Bhatt separately and
treating M/s Kesar Spices and its proprietor a single entity, T refrain to impose dual
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penalty on them for same offenses. I place reliance on the following judgment to

support my view:

2} Shri Shahid AR vs Pr, Commissioner of Customs (Import) {CESTAT Dethi) in
gppeal no. 50108 of 2016 sronounced on 02.086,202X where it was held that

"We further obzerve thal the adjudicating authorify has imposed penally on the
importing fim as well as the proprietor thereof, we are of the opinion that the same
rather amounts to the double feopardy. The penally cannot be imposed against
the sole proprietor of propriefor ship firm along with the penalty upon said firm. We
rely upon the judgement of Delhi High Court in the cuse of Anil Kumar Mahensaria vs.
Commisioner of Customs reported as [2008 (228) ELT 1o6{Deljf wherein © was held
that only one sef of penalty can be imposed clither on the appellant or upon his
proprictorship firm" |
bh) M/s Noor Mohammad and Brothers vs Commissioner of CGST & Central
Excise in Execlse Appeal No. 77731 of 2018 pronocunced on 21. 03,2023 wherein
it was held that: ]

 "Having heard learned counsel for the parties, we are of the considered opinion that
proprietorship firm or proprietor thereof cannot be treacted os two different
legal entities. Partnersiip fom is a firm in mercantile usage, however, penaily
imposed on the proprietorship or partnership firms would mean penally on the
proprieftor or partners thereof, ftherefore, imposition of penallies one on the
proprietorship and second on the proprietor would amount to imposilion of penalty
twice, which can't be sustained in the eyes of law.”

¢) Comnmissioner of{!ustarﬁs, Ahmedabad vs Raf Troders (CESTAT Ahmedabari])
in Customs Appeal No. C/10537/2018-DB pronounced on 20.06.2018 wherein
it was held that:

"Moreover il is a settled law that a scparate penalty cannot be imposed on the

proprietar when the penalty on proprietorship firm has been imposed”

_ In respect of Bill of Entry No. 3997006 dated 09.07.2019

viii}) I have held in foregoing paras that differential doty can't be demanded
under Section 28(4) of the Cusloms Act, 1862. Further, 1 have held that Bill of
Entry No. 3997006 dated 09.07.2019 is to be re-assessed after denying/removing
the Notification No. 92/ Qﬂil—Cus dated 09.11.2011 with consequeniial duty
which will be recovered from M/z Kesar Spices. Since duly can't be demanded
under Section 28 {4 of the Customs Act, 1962, penalty under Section 114{a) also
can't be imposed. Further I have alse held that goods covered under Bill of Entry
No. 3997006 dated 09.07.2019 are Hable for confiscationn under Section 111(m)
and 111 {o] the Customs ﬂi:t, 1962, I have also discussed in the foregoing paras,

that it is proved beyond doubt that Importer has actively involved himself and
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resorted to the willfnl misstatement and suppression of facts to evade the cusioms
duty. Such act of oinission and commission has rendered the goods Hable for
~ confiscation, Hence Noticee M/ s Kesar Spices has also rendered themselves liable
for penalty under Section 112 {a) of the Customs Act. Further, I find that
imposition of penalty under SBection 112 (a) and 112 (b) of the Customs Act, 1962
simultaneously tantamcunt. to imposition of double penalty. In case of M/s
Birendra Kumear Gupta vs Commissioner of Customs {prev) Kolkata 2025 (1)
THI 955, CESTAT Holkata has held that both the provisions of Section 112 (a)

and (b) of the Customs Act, 1962 can't be applied together. Hence, 1 refrain from
imposing penalty under Section 112 (b} of the Customs Act, 1962 on M/s Kesar
Spices. As discussed in foregoing paras, it is proved beyond doubt that Noticee
has produced/uscd fake/forged Phyto-sanitary certificate and COO certificate
despite having lemowledge that goods are not of Afghanistan origin, hence they are
liable for penalty under Section: 114AA of the Customs Act, 1962,

ix) For the reasons discussed in para 40 (i} [ refrain Irom imposing the penalty
on Shii Suresh Bhatt treating M/s Kesar Spices and its proprietor Shri Suresh

Bhatt a single entity, So the last issue beiore me has been decided in this case.

41. In view of the above, I pass the following order:
Ozder

41.1 In respect of Bill of Entry No. 33850621 dated 25.05.2012
1) I hold that the Goods ie. “Walnuts {In-shell)’ imported by wrongly
claiming and availing benefit of exemption under Nofification No. 99/2011-Cus
dated 09/11/2011 as amended, covered under Bill of Entry No. 3385021 dated
25.05.2019, totally valued at Rs. 1,00,44,264/- (Rupees One Crore Forfy Four
Thousand Two Hundred Sixty Four only) (as detailed in Sr. No. 1 of Aunexure-A {o
the SCN}, are liable [or confiscation under Section 111{m} and 11l{o} of the
‘ Customs Act, 1962, Further I impose fine of Rs. 10,00,000/- (Rupees Ten Lakh
Only) under Section 125 of the Customs Act, 19562 for the reasons discussed

above.

ii} I confirm the djffcrjenﬁal duty amounting to Rs. 1,21,03,338/- (Rupees
One Crore Tiweniy One Lakh Three Thousand Three Hundred and Thirty Eight Only)
determined in terms of the provisions of Section 28(8) read with Section 28(4) of '-
the Customs Act, 1962 with applicable interest under section 28AA of the

Custorns Act, 1962 which is recoverable from Noticee M/s Kesar Spices,
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fij I impose penaity of Re. 1,21,03,338/- (Rupees One Crore Twenty One
Lakh Three Thousand Three Hundred and Thirty Eight Only) on M/s Kesar
Spices under Section 114A of the Customs Act, 1962,

iv) I impose penalty of Rs., 7,00,000/- (Rupees Seven Lakh Only) on M/s
Kesar Spices under the provisions of Section 114AA of the Cusitoms Act, 1962,

41,2 In respect of Bill of Entry No. 39970006 dated 09.067.2019

i) I hold that the Goods i.e. “Walnuts (In-shell)’ imported by wrongly
claiming and awvailing benefit of exemption under Notification No. 99/2011-
Cus dated 09/11 /2011 as amended covered under Bill of Entry No. 3997006
dated 09.07.2019, totally valued at Rs. 59,61,440/- (Rupees Fifty Nine Lakh
Sixty One Thousand Four Hundred and Forfy Onfy) [as detailed in 3R No. 2 of
Ammexure-A to the SCHN), arc Hable for confiscation under Section 111{m) and
1i1(o} of the Customs Act, 1962. Further I impese fine of Rs. 6,00,000/-
(Rupees Six Lakh Only} under Section 125 of the Customs Act, 1962 for the

reasons discussed above.

il) I hold that demand and recovery of differential duty amounting to Rs
85,60,628/- {Rupeces Eighty Five Lakh Sixty Thousand Six Hundred Tweniy
Eight Only) in respeci of the goods covered under Bill of Entry No. 3997006
dated 09.07.2019 under the provision of Secton 28(4) of the Customs Act,
1862 prior to completion of assessment cof goods under section 17, is pre-
mature, thus [ do not demand the same under said provision. Accerdingly, the
proposal to demand interest on such duty under Section 28AA of the Customs
Act, 1962 is also premature, thus I also don't demand the same under said

provisior.

{if) I order to re-assess Bill of Enitry No. 3997006 dated 09,07.2019 after
removing the benefit of Notification No, 99/2011-Cus dated 09.11.2011 with
consequential duty of Rs B3,60,628/- (Rupses Eighty Five Lakh Sy
Thousand Six Hundred Twenty Eight Only) and interest if any, under Section
17(4) of Custams Aci, 1962, which shall be recoverable from M/s Kesar Spices.

ivl I impose penalty of Rs. 7,00,000/- (Rupces Seven Loakh Only) on M/s
Kesar Spices under the provisions of Section 112 {a) (i) of the Customs Act,
19m2.

v} |impose penalty of Rs 5,00,000/- (Rupees Five Lakh Only) on M/ s Kesar
Spices under the provisions of Section 114AA of the Customs Act, 1962,
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41.3 I order to appropriate/adjust deposited amount of Rs. 86,20,435/-
(Rupees Eighty Six Lakh Twenty Thousand Four Hundred Thirty Five Only) against
their liability of duty and interest towards the confirmed demand of

duty/interest and consequential duty/interest raised after re-assessment.

41.4 [ refrain from imposing any penalty wunder Section
112(a)/112(b)/114A/114AA on Shri SureshKumar Bhatt, proprietor of M/s Kesar

Spices for the reasons discussed above.

42. This OIO is issued without prejudice to any other action that may be
taken against the claimant under the provisions of the Customs Act, 1962 or

rules made there under or under any other law for the time being in force

N
s

B
(K. ineer)
Principal Commissioner of Customs,
Custom House, Mundra

By RPAD/Hand Delivery/Email/Speed Post/ Notice Board

To the Notices:
1. M/s. Kesar Spices,
116, Madhukant Complex-2, First Floor, Opposite Hindi High School,
Bardolpura, Near Madhupura, Ahmedabad - 380004.
2. Shri Sureshkumar Bhatt, proprietor of M/s. Kesar Spices,
116, Madhukant Complex-2, First Floor, Opposite Hindi High School,
Bardolpura, Near Madhupura, Ahmedabad - 380004,

Copy to:

1) The Additional Director, Directorate of Revenue Intelligence, Zonal Unit, 15,
Magnet Co-operate Park, Near Sola Bridge, S.G. Highway, Thaltej,
Ahmedabad-380054, for information.

2) The Deputy Commissioner of Customs, CCO, Ahmedabad.

3) The Deputy/Assistant Commissioner (EDI), Customs House, Mundra.

4) The Deputy/Assistant Commissioner of Custom, TRC, Mundra

5) Notice Board

6) Guard File.
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